^/^^.'^%^f 


ABORTION— PART   IV 


HEARINGS 

BBFOBB  THE 

SUBCOMMITTEE  ON 
CONSTITUTIONAL  AMENDMENTS 

OF  THB 

COMMITTEE  ON  THE  JUDICIARY 

NINETY-FOURTH  CONGRESS 

FIRST  SESSION 
ON 

S.J.  Res.  6 

PROPOSING    AN    AMENDMENT    TO    THE    CONSTITUTION    OF 

THE  UNITED   STATES  FOR  GUARANTEEING  THE   RIGHT  OF 

LIFE  TO  THE  UNBORN 

S.J.  Res.  10  and  11 

PROPOSING    AN    AMENDMENT    TO    THE    CONSTITUTION    OF 

THE    UNITED    STATES   FOR   THE   PROTECTION    OF    UNBORN 

CHILDREN  AND  OTHER  PERSONS 

AND 

S.J.  Res.  91 

PROPOSING    AN    AMENDMENT    TO    THE    CONSTITUTION    OF 
THE    UNITED    STATES    WITH    RESPECT    TO    STATE    LAWS 
RELATING  TO  THE  TERMINATION  OF  PREGNANCY 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


Boston  Public  Libraiy 
Boston,  MA  02116 


ABORTION— PART   IV 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON 
CONSTITUTIONAL  AMENDMENTS 

OF  THE 

COMMITTEE  ON  THE  JUDICIARY 

NINETY-FOURTH  CONGRESS 

FIRST  SESSION 
ON 

S.J.  Res.  6 

PROPOSING  AN  AMENDMENT  TO  THE  CONSTITUTION  OF 

THE  UNITED  STATES  FOR  GUARANTEEING  THE  RIGHT  OF 

LIFE  TO  THE  UNBORN 

SJ.  Res.  10  and  11 

PROPOSING  AN  AMENDMENT  TO  THE  CONSTITUTION  OF 

THE  UNITED  STATES  FOR  THE  PROTECTION  OF  UNBORN 

CHILDREN  AND  OTHER  PERSONS 

AND 

SJ.  Res.  91 

PROPOSING  AN  AMENDMENT  TO  THE  CONSTITUTION  OF 

THE    UNITED    STATES    WITH    RESPECT    TO    STATE    LAWS 

RELATING  TO  THE  TERMINATION  OF  PREGNANCY 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


U.S.  GOVERNMENT  PRINTING  OFFICE 
60-577  O  WASHINGTON   :   1976 

For  sale  by  the  Superintendent  of  Documents,  U.S.  Government  Printing  Office 
Washington,  D.C.  20402  -  Price  $9.20 


COMMITTEE  ON  THE  JUDICIARY 

94th  Congrfcss,  1st  Session 
JAMES  O.  EASTLAND,  Mississippi,  Chairman 


JOHN  L.  McCLELLAN,  Arkansas 
PHILIP  A.  HART,  Michigan 
EDWARD  M.  KENNEDY,  Massachusetts 
BIRCH  BAYH,  Indiana 
QUENTIN  N.  BURDICK,  North  Dakota 
ROBERT  C.  BYRD,  West  Virginia 
JOHN  V.  TUNNEY,  CaUfornia 
JAMES  ABOUREZK,  South  Dakota 


ROMAN  L.  HRUSKA,  Nebraska 
HIRAM  L.  FONG,  Hawaii 
HUGH  SCOTT,  Pennsylvania 
STROM  THURMOND,  South  Carolina 
CHARLES  McC.  MATHIAS,  Jr.,  Maryland 
WILLIAM  L.  SCOTT,  Virginia 


Subcommittee   on    Constitutional   Amendments 
BIRCH  BAYH,  Indiana,  Chairman 


JAMES  O.  EASTLAND,  Mississippi 
QUENTIN  N.  BURDICK,  North  Dakota 
JAMES  ABOUREZK,  South  Dakota 
PHILIP  A.  HART,  Michigan 

J.  William  Heckman,  Chief  Counsel 
Marilyn  R.  Berning,  Assistant  Chief  Clerk 

(n) 


HIRAM  L.  FONG,  Hawaii 
STROM  THURMOND,  South  Carolina 
CHARLES  McC.  MATHIAS,  Jr.,  Maryland 
WILLIAM  L.  SCOTT,  Virginia 


WITNESSES 


March  10,  1975 

Page 

Buckley,  Hon.  James  L.,  U.S.  Senator  from  New  York 1 

Packwood,  Hon.  Robert,  U.S.  Senator  from  Oregon 7 

Helms,  Hon.  Jesse,  U.S.  Senator  from  North  Carolina 93 

Bvrn,  Robert  M.,  professor  of  law,  Fordham  University  Law  School 106 

Pl'lpel,  Mrs.  Harriet  F.,  partner,  Greenbaum,  Wolff  &  Ernst,  New  York,  N.  Y.  224 

April  11,  1975 

Horan,    Mr.    Dennis,   attorney,   Americans   United  for  Life,   and  Illinois 

Right  to  Life  Committee,  Chicago,  HI 247 

Mears,  Ms.  Judith,  Reproductive  Freedom  Project,  American  Civil  Liber- 
ties Union,  accompanied  by  Charles  Morgan 274 

Weddington,  Hon.  Sara,  Texas  State  Legislature,  Austin,  Tex 297 

Witherspoon,  Joseph  P.,  professor  of  law,  University  of  Texas,  School  of 

Law,  Austin,  Tex 523 

May  9,  1975 

Corfman,  Philip  A.,  M.D.,  director  Center  for  Population  Research,  Na- 
tional Institute  of  Child  Health  and  Development 616 

Douglas,  Gordon  W.,  M.D.,  professor  of  obstetrics  and  gynecology,  New 

York  University,  New  York 620 

June  19,  1975 

Barry,  Ms.  Mary  T.,  executive  director.  Pride,  Inc.,  Washington,  D.C 683 

Bluford,  Rev.  Dr.  Robert,  pastor,   Mechanicsville  Presb\terian  Church, 

Richmond,  Va 663 

Mecklenburg,   Ms.   Marjory,  president,  American  Citizens  Concerned  for 

Life,  Minneapolis,  Minn- 643 

Lancione,  Mrs.  John,  executive  director,  Birthright,  Dallas,  Tex 667 

July  8,  1975 

Eagleton,  Hon.  Thomas  F.,  U.S.  Senator  from  Missouri 695 

Colom,  Ms.  Audrey  Rowe,  chair.  National  Women's  Political  Caucus,  ac- 
companied by  Lois  Schiffer,  counsel 698 

Friedan,  Ms.  Betty,  president.  National  Organization  for  Women 707 

Louisell,  David  W.,  professor  of  constitutional  law.  University  of  Cali- 
fornia, Berkeley 712 

ADDITIONAL  STATEMENTS 

American  Association  of  University  Women,  statement  submitted  July 

31,  1975,  Ellen  M.  McCartney,  assistant  director  of  legislative  program.        833 
Americans  United  for  Separation  of  Church  and  State,  statement  submitted 

August  21,  1975,  Edd  Doerr,  educational  relations  director 901 

Byrn,  Robert  M.,  professor  of  law,  Fordham  University  Law  School 106 

Diamond,  James  J.,  M.D.  Reading,  Pennsylvania 594 

Douglas,  Gordon  W.,  M.D.,  "Statement  on  the  Mechanism  of  Action  of 

Oral  Contraceptives  and  Sterilization." 618 

"Effect  of  a  Ban  on   Certain  Types  of  Contraceptive  Agents,"  impact 

statement  submitted  at  request  of  the  Committee 837 

Hatfield,  Hon.  Mark  O.,  U.S.  Senator  from  Oregon 612 

Himmelwright,  Jack,  chairman.   National  Population  Committee,  Sierra 

Club,  letter  to  Senator  Birch  Bayh,  dated  September  3,  1975 -  -  -       830 

Jewish  Community  Council  of  Greater  Washington,  "Statement  on  Pro- 
posed Constitutional  Amendments  Concerning  Abortion" 844 

(in) 


IV 

Levy,  Judge  William  C,  president,  Jewish  Community  Council,  Wash- 
ington,  D.C.,   "Statement  on  Constitutional  Amendments  Concerning     Page 
Abortion",  June  20,  1974 844 

National  Organization  for  Women,  Lincoln,  Nebraska  Chapter,  statement 

submitted  March  6,  1974 845 

National  Organization  for  Women,   Genesee  Valley  Chapter,  Rochester, 

N.Y.,  statement  submitted  February  24,  1974 833 

National  Organization  for  Women,  Virginia,  statement  submitted  July  8, 
1975  by  Judy  Harris,  state  coordinator,  Nancy  Brock,  legislative 
coordinator,  and  Mary  Denyes,  state  reproductive  freedom,  T.F 834 

National  Women's  Political  Caucus,  statement  submitted  July  8,   1975, 

Olya  Margolin,  Washington  representative 835 

Percy,  Honorable  Charles  H.,  U.S.  Senator  from  Hlinois 591 

Rittenhouse,  E.  Stanley,  pastor.  Liberty  Baptist  Church,  Statement  sub- 
mitted July  17,  19751 831 

Scholl,  E.  Laurie,  Indiana  State  legislative  coordinator.  National  Organi- 
zation for  Women 844 

ADDITIONAL  MATERIAL 

"The  Abortion  Amendments:  Policy  in  the  Light  of  Precedent."  Reprinted 

from  St.  Louis  University  Law  Journal,  Vol.  18,  No.  3,  Spring,  1974 181 

"Act  to  Authorize  Divorces  in  the  District  of  Columbia,"  12  State  59-60 

(1860).  Thirty-Sixth  Congress,  Sess.  1,  Ch.  157,  158,  p.  59 563 

"Article  of  Immoral  Use",  Act  for  Suppression  of  Trade,  17  Stat.  598-599 

(1873),  Forty-Second  Congress,  Sess.  Ill,  Ch.  256-258,  p.  598 565 

Behrman,  M.D.,  Richard  E.  and  Tove  S.  Rosen,  M.D.  Report  to  the  Na- 
tional Commission  for  the  Protection  of  Human  Subjects,  and  Appendix, 
College  of  Physicians  and  Surgeons,  Columbia  University  and  Babies 
Hospital,  The  Children's  Medical  and  Surgical  Center,  Columbia- 
Presbyterian  Medical  Center,  March,  1975 317 

Byrn,  Robert  M.,  "An  American  Tragedy:  The  Supreme  Court  on  Abor- 
tion." Reprinted  from  Fordham  Law  Review,  May,  1973 124 

"Consent  to  Medical  Treatment,"  Chapt.  35,  Sections  1,  2  and  3,  Missouri 

Statutes 302 

Contraceptive  Technology,  1974-1975,  The  Emory  University  Family 
Planning  Program,  Department  of  Gynecology  and  Obstetrics,  Emory 
University  School  of  Medicine,  Atlanta,  Ga 909 

Corfman,  Philip  A.,  M.D.,  "Contracts  for  Contraceptive  Development  and 
Evaluation  at  the  National  Institutes  of  Child  Health  and  Human 
Development",  FY  1975 631 

Corfman,  Philip  A.,  M.C.,  "Mechanism  of  Action  of  Contraceptives  in  Use: 
Introductory  Remarks  and  Discussion  of  Barrier  Methods,  Rhythm,  and 
Intrauterine  Devices" 615 

Corfman,  Philip  A.,  M.D.,  Director,  Center  for  Population  Research, 
National  Institute  of  Child  Health  and  Development,  "Professional 
Judgment  Budget  for  FY  76 — The  Center  for  Population  Research  at 
NICHD  Grants  and  Contracts'" --7--       638 

Diamond,  James  J.,  M.D.,  Abortion,  Animation  and  Biological  Hominiza- 

tion,  Reading,  Pa 594 

Doe,  et  ah,  v.  Israel,  et  al..  United  States  District  Court,  Rhode  Island, 
Brief  for  Intervenor — The   Constitutional   Right  to   Life   Committee, 

May  4,  1973 566 

"Federal  Assimilative  Crimes  Statute",    14  Stat.   12-13   (1866),   Thirty- 

'      Ninth  Congress,  Sess.  1,  Ch.  22,  24  p.  12 564 

Hilgers,  Thomas  W.,  M.D.,  Asst.  Professor,  Department  of  Gynecology  & 
Obstetrics,  St.  Louis  University  School  of  Medicine,  St.  Louis,  Mo., 
"Testimony  Given  Before  the  Royal  Commission  on  Human  Relations," 

May  21,  1975 724 

Krasicky,  Eugene,  General  Counsel,  National  Conference  of  Catholic 
Bishops,  A  Critical  Analysis  of  the  Report  of  the  U.S.  Commission  on  Civil 

Rights  on  Abortion 901 

Lehigh  Valley  Abortion  Rights  Association  "Testimony  in  Opposition  to 
S.J.  Res.  10  and  11  (Buckley),  S.J.  Res.  6  (Helms),  and  H.J.  Res.  96 
( Whitehurst) ,  etc 893 


National  Abortion  Rights  Action  League — Public  Opinion  on  Abortion —     F&ee 

Congressional  Polls,  94th  Congress 14 

Senate  Joint  Resolution  6 vii 

Senate  Joint  Resolution  10 vii 

Senate  Joint  Resolution  11 vii 

Senate  Joint  Resolution  91 viii 

Superior  Court  of  the  Commonwealth  of  Massachusetts,  February  14, 
1975 — No.  81823,  Charge  of  Judge  McGuire  to  the  Jury  in  the  case  of 

Commonwealth  of  Massachusetts  v.  Edelin 305 

Weinstock,  Edward  and  Christopher  Tietze,  Frederick  S.  Jaffe,  Joy  G. 
Dryfoos,   Legal  Abortions  in  the   United  States  since  the  1973  Supreme 

Court  Decisions,  Family'  Planning  Perspectives,  Volume  7,  Number  1 39 

Witherspoon,  Joseph  P.,  Professor  of  Law,  University  of  Texas,  "Develop- 
ments in  the  Law  since  the  Supreme  Court  Decisions  in  Roe  v.  Wade  and 

Doe  V.  Bolton'' 524 

Wogaman,  Philip  J.,  Abortion:  Shall  We  Return  to  Absolutism?- — The 
Supreme  Court  Decision  in  Moral  Perspective,  Religious  Coalition  for 
Abortion  Rights 840 

ADDITIONAL  MATERIAL  ON  FILE  WITH  THE  SUBCOMMITTEE  ON 
CONSTITUTIONAL  AMENDMENTS 

Doe,  et  al.  v.  Israel,  et  al..  Consolidated  Brief  for  Appellants,  United  States 

Court  of  Appeals  for  the  First  Circuit,  No.  73-1177 250 

Israel,  et  al.  v.  Doe,  et  al.,  Petition  for  a  Writ  of  Certiorari,  United  States 
Court  of  Appeals  for  the  First  Circuit,  Supreme  Court  of  the  United 
States,  No.  73-1229,  October,  1973 539 

Roe,  Jane,  et  al.  v.  Henry  Wade,  Supreme  Court  of  the  United  States, 
October  1971,  No.  70-18,  on  Appeal  from  the  United  States  District 
Court  for  the  Northern  District  of  Texas 249 

U.S.  Commission  on  Civil  Rights — Co7istitutional  Aspects  of  the  Right  to 

Limit  Childbearing,  April,  1975 901 

Witherspoon,  Joseph  P.,  Professor  of  Law,  University  of  Texas,  "Impact 

of  the  Abortion  Decisions  Upon  the  Father's  Role",  Copyright,  1975 —       546 

Witherspoon,  Joseph  P.,  Professor  of  Law,  University  of  Texas,  letter  to 

Senator  Birch  Bayh,  dated  September  12,  1975 545 

Witherspoon,  Joseph  P.,  Professor  of  Law,  "Administrative  Law",  Texas 

Tech.  Law  Review,  Volume  VI,  No.  2,  Symposium  1975 524 


[S.J.  Res.  6,  94th  Cong.,  1st  sess.] 

JOINT  RESOLUTION  Proposing  an  amendment  to  the  Constitution  of  the  United  States 
guaranteeing  the  right  of  life  to  the  unborn 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled  (two-thirds  of  each  House  concurring  therein),  That  the  follow- 
ing article  is  proposed  as  an  amendment  to  the  Constitution  of  the  United  States, 
which  shall  be  valid  to  all  intents  and  purposes  as  a  part  of  the  Constitution  only 
if  ratified  by  the  legislatures  of  three-fourths  of  the  several  States  within  seven 
years  from  the  date  of  its  submission  by  the  Congress: 

"Article  — 

"Section  1.  With  respect  to  the  right  to  life  guaranteed  in  this  Constitution, 
every  human  being,  subject  to  the  jurisdiction  of  the  United  States,  or  of  any 
State,  shall  be  deemed,  from  the  moment  of  fertilization,  to  be  a  person  and 
entitled  to  the  right  to  life. 

"Sec.  2.  Congress  and  the  several  States  shall  have  concurrent  power  to  enforce 
this  article  by  appropriate  legislation.". 

[S.J.  Res.  10,  94th  Cong.,  1st  sess.l 

JOINT  RESOLUTION  Proposing  an  amendment  to  the  Constitution  of  the  United  States 
for  the  protection  of  unborn  children  and  other  persons 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  {two-thirds  of  each  House  concurring  therein),  That  the  fol- 
lowing article  is  proposed  as  an  amendment  to  the  Constitution  of  the  United 
States,  which  shall  be  valid  to  all  intents  and  purposes  as  part  of  the  Constitution 
when  ratified  by  the  legislatures  of  three-fourths  of  the  several  States  within 
seven  years  from  the  date  of  its  submission  by  the  Congress: 

"Article  — 

"Section  1.  With  respect  to  the  right  to  life,  the  word  'person',  as  used  in  this 
article  and  in  the  fifth  and  fourteenth  articles  of  amendment  to  the  Constitution 
of  the  United  States,  applies  to  all  human  beings,  including  their  unborn  offspring 
at  every  stage  of  their  biological  development,  irrespective  of  age,  health,  func- 
tion, or  condition  of  dependency. 

"Sec.  2.  This  article  shall  not  apply  in  an  emergency  when  a  reasonable  medical 
certainty  exists  that  continuation  of  the  pregnancy  will  cause  the  death  of  the 
mother. 

"Sec.  3.  Congress  and  the  several  States  shall  have  power  to  enforce  this 
article  by  appropriate  legislation  within  their  respective  jurisdictions.". 

[S.J.  Res.  11,  94th  Cong.,  1st  sess.] 

JOINT  RESOLUTION  Proposing  an  amendment  to  the  Constitution  of  the  United  States 
for  the  protection  of  unborn  children  and  other  persons 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
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ing article  is  proposed  as  an  amendment  to  the  Constitution  of  the  United  States, 
which  shall  be  vaUd  to  all  intents  and  purposes  as  part  of  the  Constitution  when 
ratified  by  the  legislatures  of  three-fourths  of  the  several  States  within  seven  years 
from  the  date  of  its  submission  by  the  Congress: 

"Article  — 

"Section  1.  With  respect  to  the  right  to  fife,  the  word  'person',  as  used  in  this 
article  and  in  the  fifth  and  fourteenth  articles  of  amendment  to  the  Constitution 
of  the  United  States,  applies  to  all  human  beings,  irrespective  of  age,  health, 
function,  or  condition  of  dependency,  including  their  unborn  offspring  at  every 
stage  of  their  biological  development. 
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vni 

"Sec.  2.  No  unborn  person  shall  be  deprived  of  life  by  any  person:  Provided, 
however,  That  nothing  in  this  article  shall  prohibit  a  law  permitting  only  those 
medical  procedures  required  to  prevent  the  death  of  the  mother. 

"Sec.  3.  Congress  and  the  several  States  shall  have  the  power  to  enforce  this 
article  by  appropriate  legislation  within  their  respective  jurisdictions.". 

[S.J.  Res.  91,  94th  Cong.,  1st  sess.] 
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Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled  (two-thirds  of  each  House  concurriiig  therein).  That  the 
following  article  is  proposed  as  an  amendment  to  the  Constitution  of  the  United 
States, which  shall  be  valid  to  all  intents  and  purposes  as  part  of  the  Constitution 
if  ratified  by  the  legislatures  of  three-fourths  of  the  several  States  within  seven 
years  after  its  submission  to  the  States  for  ratification : 

"Article  — 

"The  power  to  regulate  the  circumstances  under  which  pregnancy  may  be 
terminated  is  reserved  to  the  States.". 
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MONDAY,   MARCH   10,    1975 

United  States  Senate, 
Subcommittee  on  Constitutional  Amendments, 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2228  Dirksen  Senate  Office  Building,  Senator  Birch  Bayh  [chairman 
of  the  subcommittee]  presiding. 

Present:  Senators  Bayh  [presiding]  and  Fong. 
Also  present:  J.  William  Heckman,  Jr.,  chief  counsel;  Marilyn  R. 
Berning,  assistant  chief  clerk. 

Senator  Bayh.  We  will  reconvene  our  hearings. 
Our  first  witness  this  morning  is  our  distinguished  colleague  from 
New  York  who  has  been  a  member  of  the  Senate  and  who  has  expressed 
a  tremendous  amount  of  interest  in  this  area. 

One  of  his  amendments  is  a  primary  vehicle  for  the  committee. 
So,  my  distinguished  colleague  from  New  York,  Senator  Buckley. 
[The  prepared  statement  of  Senator  James  Buckley  follows:] 

Testimony  of  Sen.  James  L.  Buckley  Before  the  Senate  Sub- 
committee ON  Constitutional  Amendments,  March  10,  1975 

Mr.  Chairman,  little  more  than  one  year  ago — March  6,  1974 — I  had  the  oppor- 
tunity to  address  you  and  the  members  of  the  Subcommittee  at  the  inauguration 
of  hearings  on  proposed  Constitutional  amendments  aimed  at  guaranteeing  every 
American  the  right  to  life.  At  that  time,  I  said: 

"...  there  is  no  more  important  issue  before  the  Senate  and  the  nation  than 
that  which  you  now  propose  to  examine.  .  .  . 

"I  have  long  felt — -and  my  experience  during  the  past  year  has  redoubled  my 
conviction — that  such  success  as  the  case  for  permissive  abortion  has  managed  to 
acquire,  requires  that  certain  crucial  facts  be  obscured  from  pubUc  view  or  ignored 
altogether.  And  although  the  proponents  of  abortion  have  used  this  tactic  with 
measurable  success  in  some  places,  I  know  that  they  will  not  be  successful  here.  I 
believe  I  can  speak  for  all  opponents  of  permissive  abortion  in  saying  that  we  rest 
our  case  on  the  facts — the  facts  concerning  what  precisely  it  is  that  is  done  during 
an  abortion;  and  the  facts  concerning  what,  or  rather  who,  it  is  that  is  killed  during 
an  abortion.  And  I  am  confident  that  this  subcommittee,  peopled  as  it  is  with 
men  of  good  will,  will  bring  those  facts  to  light  ..." 

Mr.  Chairman,  since  I  spoke  those  words  a  year  age,  this  subcommittee  has  held 
11  days  of  hearings  with  testimony  from  64  experts  in  the  fields  of  science,  ethics, 
law  and  medicine.  Your  pains-taking  and,  I  am  convinced,  successful  attempts  to 
make  sure  that  no  important  fact  or  theory  or  opinion  has  been  omitted  from  these 
hearings  have  made  them  a  model  of  fairness,  objectivity  and  reasonableness.  I 
want  to  take  this  opportunity  to  pubhcly  thank  you  for  what  I  beheve  to  be  an 
outstanding  display  of  patience,  understanding  and  legislative  leadership  m  an 
extraordinarilv  difficult  area. 

The  thorough  and  fair  hearings  conducted  to  date,  plus  another  year  of  experi- 
ence with  the  reality  of  abortion-on-demand,  have  served  to  dispel  all  the  myths 
that  have  clouded  the  abortion  debate  and  caused  people  to  focus  on  the  essential 
fact.   We  are  deaUng  with  the  matter  of  the  dehberate  killing,  for  utihtarian 

(1) 


Rurposes,  of  a  distinct  human  life  that  is  biologically  distinguishable  from  other 
uman  life  only  in  that  it  has  not  as  yet  been  born.  We  are  dealing,  in  other  words, 
not  with  "a  part  of  the  mother's  body",  but  rather  with  a  unique,  genetically 
complete  human  being  that  until  birth  is  sheltered  and  fed  by  the  mother. 

Given  the  indisputable  reahty  of  the  fact  that  abortion  involves  the  taking  of  a 
distinct  human  life,  thiS  places  the  focus  on  what  is  basxcally  at  .ssue:  Will  Ameri- 
can society  accept  a  new  ethic  that  reduces  human  life  from  a  supreme  value  to 
be  granted  full  Constitutional  protection  from  the  moment  of  conception  until 
death,  or  will  it  be  downgraded  to  one  of  a  number  of  values  to  be  weighed  in 
determining  whether  a  particular  life  shall  be  terminated?  This  is  something  that 
the  most  honest  advocates  of  permissive  abortion  have  always  understood. 

I  recently  came  across  an  article  in  the  New  England  Journal  of  Medicine 
that  testified  eloquently  to  this  fact.  The  article  was  written  by  Dr.  Bernard 
Nathanson,  a  founder  of  the  National  Association  for  the  Repeal  of  Abortion 
Laws,  now  known  as  the  National  Abortion  Rights  League,  and  formerly  a 
director  of  the  Center  for  Reproductive  and  Sexual  Health — at  one  time  con- 
sidered to  be  one  of  the  largest  abortion  clinics  in  the  Western  world.  In  the 
article.  Dr.  Nathanson,  still  an  advocate  of  a  liberal  abortion  pohcy,  concedes 
that  the  process  of  abortion  involves  the  taking  of  a  human  life.  The  center 
performed  60,000  abortions  under  his  directorship,  and  Dr.  Nathanson  candidly 
admits : 

"I  am  deeply  troubled  by  my  own  increasing  certainty  that  I  had  in  fact 
presided  over  60,000  deaths.  There  is  no  longer  serious  doubt  m  my  mind  that 
human  life  exists  within  the  womb  from  the  very  onset  of  pregnancy." 

How  Dr.  Nathanson  reconciles  his  continued  belief  in  abortion-on-demand, 
with  his  "increasing  certainty"  that  he  has  presided  over  60,000  deaths,  is  not 
quite  clear.  But  one  fact  is  clear:  there  is  a  growing  consensus,  involving  not  only 
those  who  favor  an  amendment,  but  also  those  who  favor  abortion-on-demand, 
that  what  is  at  the  heart  of  the  matter  is  whether  the  United  States  will  reject 
the  ethical  precepts  of  the  past  in  favor  of  a  new  utilitarian  view  of  human  life. 
The  most  honest  statement  of  the  matter  that  I  have  read  appeared  in  an  editorial 
entitled  "A  New  Ethic  for  Medicine  and  Society"  that  appeared  two  years  ago 
in  California  Medicine,  the  official  publication  of  the  CaUfornia  Medical  Associa- 
tion. The  thrust  of  the  editorial  (which  supports  permissive  abortion)  is  that  the 
current  controversy  represents  the  first  phase  of  a  head-on  conflict  between  the 
traditional  Judeo-Christian  medical  and  legal  ethic  (in  which  the  intrinsic  worth 
and  equal  value  of  every  human  life  is  secured  by  law)  and  a  new  ethic  which 
accepts  the  taking  of  human  life  to  meet  the  compelUng  social,  economical  or 
psychological  needs  of  others.  The  editorial  goes  on  to  say: 

"The  process  of  eroding  the  old  ethic  and  substituting  the  new  has  already 
begun.  It  may  be  seen  most  clearly  in  changing  attitudes  toward  human  abortion. 
In  defiance  of  the  long  held  Western  ethic  of  ntrinsic  and  equal  value  for  every 
human  life  regardless  of  its  stage,  condition,  or  status,  abortion  is  becoming 
accepted  by  society  as  moral,  right,  and  even  necessary.  It  is  worth  noting  that 
this  shift  in  public  attitude  has  affected  the  churches,  the  laws  and  public  policy 
rather  than  the  reverse.  Since  the  old  ethic  has  not  yet  been  fuUy  displaced  it  has 
been  necessary  to  separate  the  idea  of  abortion  from  the  idea  of  killing,  which 
continues  to  be  socially  abhorrent.  The  result  has  been  a  curious  avoidance  of  the 
scientific  fact,  which  eVeryone  really  knows,  that  human  life  begins  at  conception 
and  is  continuous  whether  intra-  or  extra-uterine  until  death.  The  very  con- 
siderable semantic  gymnastics  which  are  required  to  rationalize  abortion  as 
anything  but  taking  a  human  life  would  be  ludicrous  if  they  were  not  often  put 
forth  under  socially  impeccable  auspices.  It  is  suggested  that  this  schizophrenic 
sort  of  subterfuge  is  necessary  because  while  a  new  ethic  is  being  accpeted  the 
old  one  has  not  yet  been  rejected." 

Nor  does  the  California  Medicine  editorial  flinch  from  the  necessary  conse- 
quences of  the  adoption  of  the  new  medical  and  social  ethic.  Again  I  quote: 
"One  may  anticipate  further  development  of  the  roles  (of  phvsicians  in  deciding 
who  shall  live  and  who  shall  not  live)  as  the  problems  of  birth  control  and  birth 
selection  are  extended  inevitably  to  death  selection  and  death  control  whether 
by  the  individual  or  society.  .  ." 

The  important  link  between  what  the  facts  tell  us  and  the  implications  we  must 
draw  from  these  facts  was  nowhere  better  expressed  than  in  the  testimony  of 
Dr.  Andre  Hellegers,  Director  of  the  Kennedy  Institute  for  the  Study  of  Human 
Reproduction  and  Bioethics,  before  the  Subcommittee  in  April  of  last  year.  At 
that  time.  Dr.  Hellegers  said: 


".  .  .  That  the  fetus  is  alive  and  not  dead  is  undoubted.  If  it  were  dead, 
abortions  would  not  need  to  be  performed  and  there  would  be  no  child  to  raise. 
That  the  fetus  is  biologically  human  is  also  clear.  It  simply  puts  it  into  a  category 
or  life  that  is  different  than  the  cat,  the  rat  or  the  elephant.  So  the  human  fetus 
represents  undoubted  human  life  and  genetically  it  is  different  than  any  other 
animal  life. 

"But  I  think  what  those  who  do  not  oppose  abortion  mean  to  actually  convey 
is  that  this  life  is  not  sufficiently  valuable  to  be  protected.  It  has  no  value,  no 
dignity,  no  soul,  no  personhood,  no  claim  to  be  protected  under  the  Constitution. 
"That  is  not  a  biological  question.  That  is  a  value  issue.  The  issue  is  hidden 
under  such  language  as  'meaningful'  life  or  'potential'  for  life,  or  'quality'  of  life. 
What  is  at  stake  goes  far  beyond  the  issue  of  abortion.  The  question  is  this:  are 
there  to  be  live  (not  dead)  humans  (not  rats,  cats,  etc.)  who  are  to  be  considered 
devoid  of  'value',  'dignity',  'soul',  'meaningfulness',  'protection  under  the  Consti- 
tion'  or  whatever  phrase  or  word  by  which  one  wants  to  describe  the  inclusionary 
or  exclusionary  process? 

"This  is  fundamentally  why  I  am  opposed  to  abortion.  It  is  because  it  attaches 
no  value  to  live  biological  human  entities  .   .  ." 

Dr.  Hellegers  has  properly  focused  attention  on  the  question  of  values.  He  has 
stated  the  problem  both  precisely  and  correctly.  The  question  of  the  humanity 
of  the  fetus  is  not  a  question  of  subjective  judgment,  of  personal  whim  or  belief. 
It  is  a  question  of  fact,  and  the  fact  is  indisputable:  a  fetus — and  I  use  that  term 
so  that  I  cannot  be  accused  of  slanting  the  statement  with  emotional  overtones — 
is  geneticall}^  and  biologically  identifiable  as  a  member  of  the  human  species  and 
no  other.  It  has  a  life  and  destiny  of  its  own.  Having  once  and  for  all  settled  the 
scientific  fact  of  its  humanity,  we  come  to  the  ultimate  question  of  value:  What 
do  we,  as  a  society,  say  about  the  worth  of  this  living  human  being? 

This  growing  knowledge  of  human  biology  and  what  it  is  that  is  being  killed 
in  an  abortion  is  sharpening  the  public's  understanding  of  the  fundamental  issues 
to  be  decided.  This  is  why  the  controversy  launched  by  the  Supreme  Court's 
abortion  decisions  can  only  grow  in  intensity.  This  was  clearly  demonstrated  by 
the  over-30,000  men  and  women  who  gathered  in  Washington  on  January  22nd 
of  this  year,  almost  twice  the  number  who  met  a  year  earlier  in  protest  of  the 
Supreme  Court  decisions.  It  is  demonstrated  by  the  growing  strength  of  the 
Human  Life  movement.  This  realization  of  what  the  controversy  is  truly  about 
serves  to  underscore  the  enormity  of  what  happened  on  January  22nd,  1973.  On 
that  day,  seven  men  holding  appointive  office  for  life,  who  were  clearly  devoid  of 
any  understanding  of  biological  facts  of  life,  at  one  stroke  repealed  the  laws  of 
fifty  states  and  two  thousand  years  of  the  ethical  tradition  of  Western  civilization. 
I  respectfully  suggest  that  theirs  was  a  supremely  political  act  that  can  only  be 
repaired  through  the  political  process. 

Under  the  circumstances,  I  urge  the  Subcommittee  to  complete  its  excellent 
work  with  all  dispatch,  as  I  know  it  will.  But  more  than  that,  I  urge  the  Subcom- 
mittee to  report  out  a  Human  Life  Amendment  so  that  the  people  may  once  and 
for  all  determine  for  themselves  what  will  be  the  prevailing  ethic  of  life  in  the 
United  States.  At  this  stage,  this  can  only  be  done  by  enabling  the  people  through 
the  Congress  to  adopt  such  an  amendment  if  only  to  enable  this  enormously 
important  issue  to  be  judged  and  decided  by  the  States.  Given  the  institutional 
difficulties  of  enacting  a  constitutional  amendment,  requiring  as  it  does  the 
approval  of  ^4  of  the  states,  no  one  genuinely  interested  in  having  the  final  decision 
made  by  the  people  of  the  United  States  can  reasonably  object  to  so  direct  a 
testing  of  popular  sentiment.  Nothing  short  of  .such  a  referral  can  possibly  resolve 
the  deeply  emotional  debate  now  dividing  such  large  bodies  of  the  American  pub- 
lic. It  is  not  up  to  the  Supreme  Court  to  decide  the  ethical  values  that  will  guide 
American  society.  It  is  up  to  the  people.  Only  the  people  can  make  this  judgment. 

Mr.  Chairman,  in  urging  that  your  subcommittee  report  a  Human  Life  Amend- 
ment, I  have  no  pride  of  authorship.  I  introduced  in  1973,  and  again  this  year,  a 
proposal  for  such  an  Amendment  that  I  believe  will  accomplish  the  objectives  of 
all  who  have  joined  in  the  anti-abortion  movement.  I  have  also  introduced  another 
that  has  been  drafted  by  the  National  Right  to  Life  Committee  so  that  the  Sub- 
committee may  have  the  benefit  of  differing  approaches  to  the  same  goal. 

Any  apparent  technical  differences  between  the  two  amendments  will,  as  I 
understand  it,  be  discussed  bv  the  distinguished  professor  of  law  at  Fordham 
University,  Robert  Byrn,  who' will  testify  before  you  later  this  morning.  What  I 
wish  to  emphasize  here  is  that  despite  these  differences  our  goals  are  identical;  and 
if  these  goals  are  shared  by  a  majority  of  the  subcommittee,  I  will  defer  to  its 


expert  judgment  as  to  how  they  may  be  best  achieved.  Mr.  Byrn  is  an  eloquent  and 
learned  advocate  of  the  Constitutional  right  to  life  for  all  Americans.  I  am  ceitain 
he  will  provide  you  with  factual  data  and  expert  opinions  on  these  and  other  im- 
portant matters. 

Let  me  conclude,  Mr.  Chairman,  by  once  again  thanking  you  for  the  fairness  and 
objectivity  that  have  been  evident  throughout  these  hearings. 

STATEMENT  OF  HON.  JAMES  L.  BUCKLEY,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  NEW  YORK 

Senator  Buckley.  Thank  you,  Mr.  Chairman.  I  appreciate  your 
letting  me  appear  first  since  I  do  have  a  plane  to  catch.  I  ask  that  my 
entire  statement  be  put  into  the  record  since  I  will  be  skipping  one  or 
two  passages. 

Mr.  Chairman,  little  more  than  a  year  ago,  March  6,  1974,  I  had 
the  opportunity  to  address  you  and  the  members  of  the  subcommittee 
at  the  inauguration  of  hearings  on  proposed  constitutional  amend- 
ments aimed  at  guaranteeing  every  American  the  right  to  life.  At  that 
time  I  said,  "I  believe  I  can  speak  for  all  opponents  of  permissive 
abortion  in  saying  we  rest  our  case  on  the  facts,  the  facts  concerning 
what  precisely  it  is  that  is  done  during  an  abortion,  and  the  effects 
concerning  what,  or  rather  who,  it  is  that  is  killed  during  an  abortion." 

I  am  confident  that  this  subcommittee,  peopled  as  it  is  with  men  of 
good  will,  will  bring  these  facts  to  life. 

Mr.  Chairman,  since  I  spoke  those  words  a  year  ago,  this  subcom- 
mittee has  held  1 1  days  of  hearings  with  testimony  from  64  witnesses 
in  the  fields  of  science,  ethics,  law,  and  medicine.  Your  painstaking, 
and,  I  am  convinced,  successful  attempts  to  make  certain  that  no 
important  fact  or  theory  or  opinion  has  been  omitted  from  these 
hearings,  has  made  them  a  model  of  fairness,  objectivity,  and  reason- 
ableness. I  want  to  take  this  opportunity  to  publicly  thank  you  for 
what  I  believe  to  be  an  outstanding  display  of  patience,  understand- 
ing, and  legislative  leadership  in  an  extraordinarily  difficult  area. 
The  thorough  and  fair  hearings  conducted  to  date,  plus  another  year  of 
experience  with  the  reality  of  abortion  upon  demand,  have  served  to 
dispel  all  the  myths  that  have  clouded  abortion  to  date  and  will  cause 
people  to  focus  on  the  essential  facts. 

We  are  dealing  with  the  matter  of  the  deliberate  killing  for  utilitarian 
purposes  of  a  distinct  human  life  that  is  distinguishable  from  other 
human  life  only  in  that  it  has  not  yet  been  born.  We  are  dealing,  in 
other  words,  not  with  a  part  of  a  mother's  body,  but  rather  wiih  a 
unique,  genetically  complete  human  being  that  until  birth  is  merely 
sheltered  and  fed  by  the  mother. 

Given  the  indisputable  reality  of  the  fact  that  abortion  involves  the 
taking  of  a  distinct  human  life,  this  places  the  focus  on  what  is  basically 
at  issue.  Will  American  society  accept  a  new  ethic  that  reduces  human 
life  from  a  supreme  value  to  be  granted  full  constitutional  protection 
from  the  moment  of  conception  until  death;  or  will  it  be  downgraded 
to  one  of  a  number  of  values  to  be  weighed  in  determining  whether  a 
particular  life  shall  be  terminated? 

The  most  honest  statement  of  this  essential  fact  that  I  have  read 
appeared  in  an  editorial  entitled,  "A  New  Ethic  for  Medicine  and 
Society,"  that  appeared  2  years  ago  in  "California  Medicine,"  the 
official  publication  of  the  California  Medical  Association.  The  thrust 


of  the  editorial  which  supports  permissive  abortion,  is  that  the  current 
controversy  represents  the  first  phase  of  a  head-on  conflict  between 
the  traditional  Judeo-Christian  medical  and  legal  ethic  in  which  the 
intrinsic  worth  and  equal  value  of  every  human  life  is  secured  by  law, 
and  a  new  ethic  which  accepts  the  taking  of  human  life  to  meet  the 
compelling  social,  economical,  or  psychological  needs  of  others. 
The  editorial  goes  on  to  say,  and  I  quote, 

The  process  of  eroding  the  old  ethic  and  substituting  the  new  has  already 
begun.  It  may  be  seen  most  clearly  in  changing  attitudes  toward  human  abortion. 
In  defiance  of  the  long-held  Western  ethic  of  intrinsic  and  equal  value  for  every 
human  life  regardless  of  its  stage,  condition,  or  status,  abortion  is  becoming 
accepted  by  society  as  moral,  right,  and  even  necessary.  It  is  worth  noting  that 
this  shift  in  pubhc  attitude  has  affected  the  churches,  the  laws,  and  pubUc  poHcy 
rather  than  the  reverse.  Since  the  old  ethic  has  not  yet  been  fully  displaced,  it  has 
been  necessary  to  separate  the  idea  of  abortion  from  the  idea  of  killing,  which 
continues  to  be  socially  abhorrent.  The  result  has  been  a  curious  avoidance  of 
the  scientific  fact,  which  everyone  really  knows,  that  human  life  begins  at  concep- 
tion and  is  continuous  whether  intrauterine  or  extrauterine  until  death.  The  very 
considerable  semantic  gymnastics  which  are  required  to  rationalize  abortion  as 
anything  but  taking  a  human  life  would  be  ludicrous  if  they  were  not  often  put 
forth  under  socially  impeccable  auspices.  It  is  suggested  that  this  schizophrenic 
sort  of  subterfuge  is  necessary  because  while  a  new  ethic  is  being  accepted,  the 
old  one  has  not  yet  been  rejected. 

Nor  does  the  "California  Medicine"  editorial  flinch  from  the 
necessary  consequences  of  the  adoption  of  the  new  medical  and  social 
ethic.  Again  I  quote: 

One  may  anticipate  further  development  of  the  roles  (of  physicians  in  deciding 
who  shall  live  and  who  shall  not  live)  as  the  problems  of  birth  control  and  birth 
selection  are  extended  inevitably  to  death  selection  and  death  control  whether  by 
the  individual  or  society. 

Mr.  Chairman,  the  important  link  between  what  the  facts  tell  us 
and  the  implications  we  must  draw  from  these  facts  was  nowhere 
better  expressed  than  in  the  testimony  of  Dr.  Andre  Hellegers, 
Director  of  the  Kennedy  Institute  for  the  Study  of  Human  Reproduc- 
tion and  Bioethics,  before  the  subcommittee  in  April  of  last  year.  At 
that  time.  Dr.  Hellegers  said : 

That  the  fetus  is  aUve  and  not  dead  is  undoubted.  If  it  were  dead,  abortions 
would  not  need  to  be  performed  and  there  would  be  no  child  to  raise.  That  the 
fetus  is  biologically  human  is  also  clear.  It  simply  puts  it  into  a  category  of  life 
that  is  different  than  the  cat,  the  rat,  or  the  elephant.  So  the  human  fetus  repre- 
sents undoubted  human  life  and  genetically  it  is  different  than  any  other  animal 
Ufe. 

But  I  think  what  those  who  do  not  oppose  abortion  mean  to  actually  convey  is 
that  this  fife  is  not  sufficiently  valuable  to  be  protected.  It  has  no  value,  no  dignity, 
no  soul,  no  personhood,  no  claim  to  be  protected  under  the  Constitution.  That  is 
not  a  biological  question.  That  is  a  value  issue.  The  issue  is  hidden  under  such 
language  as  "meaningful  life"  or  "potential"  for  life,  or  "quahty"  of  life.  What  Is 
at  stake  goes  far  beyond  the  issue  of  abortion.  The  question  is  this,  are  there  to  be 
live,  (not  dead)  humans  (not  rats,  cats,  et  cetera)  who  are  to  be  considered  devoid 
of  "value,"  "dignity,"  "soul,"  "meaningfulness,"  "protection  under  the  Constitu- 
tion," or  whatever  phr.ise  or  word  by  which  one  wants  to  describe  the  inclusionary 
or  exclusionary  process?  , 

This  is  fund..mentally  why  I  am  opposed  to  abortion.  It  is  because  it  attaches 
no  value  to  live  biological  human  entities. 

Dr.  Hellegers,  it  seems  to  me,  has  properly  focused  attention  on  the 
question  of  values.  He  has  stated  the  problem  both  precisely  and 
correctly.  The  question  of  the  humanity  of  the  fetus  is  not  a  question 
of  subjective  judgment  or  personal  whim  or  belief.  It  is  a  question 
of  fact,  and  the  fact  is  indisputable.  A  fetus— and  I  use  that  term 
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so  that  I  cannot  be  accused  of  slanting  the  statement  Avith  emotional 
overtones — is  genetically  and  biologically  id'^ntifiable  ns  a  member  of 
the  human  species  and  no  other.  It  has  a  'ife  and  de=.  iny  of  its  own. 
Having  once  and  for  all  settled  the  scientific  fact  of  its  humanity,  we 
come  to  the  ultimate  question  of  value.  What  do  we,  as  a  society, 
say  about  the  worth  of  this  living  human  being? 

This  growing  knowledge  of  human  biology  and  what  it  is  that  is 
being  killed  in  an  abortion  is  sharpening  the  public's  understanding 
of  the  fundamental  issues  to  be  decided.  This  is  why  the  controversy 
launched  by  the  Supreme  Court's  abortion  decisions  can  only  grow 
in  intensity.  This  was  clearly  demonstrated  by  the  over  30,000  men 
and  women  who  gathered  in  Washington  on  January  22  of  this  year, 
almost  twice  the  number  who  met  a  year  earlier  in  protest  of  the 
Supreme  Court  decisions.  It  is  demonstrated  by  the  growing  strength 
of  the  Human  Life  Movement. 

This  realization  of  what  the  controversy  is  truly  about  serves  to 
underscore  the  enormity  of  what  happened  on  January  22,  1973.  On 
that  day,  7  men  holding  appointive  office  for  life,  who  were  clearly 
devoid  of  any  understanding  of  biological  facts  of  life,  at  1  stroke 
repealed  the  laws  of  50  States  and  2,000  years  of  the  ethical  tradition 
of  Western  civilization.  I  respectfully  suggest  that  theirs  was  a 
supremely  political  act  that  can  only  be  repaired  through  the  political 
process. 

Under  the  circumstances,  I  urge  the  subcommittee  to  complete  its 
excellent  work  with  all  dispatch,  as  I  know  it  will.  But  more  than  that, 
I  urge  the  subcommittee  to  report  out  a  Human  Life  Amendment  so 
that  the  people  may  once  and  for  all  determine  for  themselves  what 
will  be  the  prevailing  ethic  of  life  in  the  United  States.  At  this  stage, 
this  can  only  be  done  by  enabling  the  people  through  the  Congress 
to  adopt  such  an  amendment  if  only  to  enable  this  enormously  impor- 
tant issue  to  be  judged  and  decided  by  the  States.  Given  the  institu- 
tional difficulties  of  enacting  a  constitutional  amendment,  requiring 
as  it  does  the  approval  of  three-quarters  of  the  States,  no  one  genu- 
inely interested  in  having  the  final  decision  made  by  the  people  of 
the  United  States  can  reasonably  object  to  so  direct  a  testing  cf 
popular  sentiment.  Nothing  short  of  such  a  referral  can  possibly 
resolve  the  deeply  emotional  debate  now  dividing  such  large  bodies 
of  the  American  public.  It  is  not  up  to  the  Surpeme  Court  to  decide 
the  ethical  values  that  will  guide  American  society.  It  is  up  to  the 
people.  Only  the  people  can  make  this  judgment. 

Mr.  Chairman,  in  urging  that  your  subcommittee  report  a  human 
life  amendment,  I  have  no  pride  of  authorship.  I  introduced  in  1973, 
and  again  this  year,  a  proposal  for  such  an  amendment  that  I  believe 
will  accomplish  the  objectives  of  all  who  have  joined  in  the  anti- 
abortion  movement.  I  have  also  introduced  another  that  has  been 
drafted  by  the  National  Right  to  Life  Committee  so  that  the  sub- 
committee may  have  the  benefit  of  differing  approaches  to  the  same 
goal. 

Any  apparent  technical  differences  between  the  two  amendments 
will,  as  I  understand  it,  be  discussed  by  the  distinguished  professor 
of  law  at  Fordham  University,  Robert  Byrn,  who  will  testify  before  you 
later  this  morning.  What  I  wish  to  emphasize  here  is  that  despite  these 
differences  our  goals  are  identical;  and  if  these  goals  are  shared  by  a 


majority  of  the  subcommittees,  I  ^\^ll  defer  to  its  expert  judgment  as  to 
how  they  may  be  best  achieved.  Mr  Byrn  is  an  eloquent  and  learned 
advocate  of  the  constitutional  right  to  life  for  all  Americans.  I  am 
certain  he  ^\dll  provide  you  with  factual  data  and  expert  opinions  on 
these  and  other  important  matters. 

Let  me  conclude,  Mr.  Chairman,  by  once  again  thanking  you  for 
the  fairness  and  objectivity  that  have  been  evident  throughout 
these  hearings. 

Senator  Bayh.  Thank  j^ou.  Senator  Buckley.  I  appreciate  your 
giving  us  your  thoughts  again. 

I  noticed  you  glanced  at  3'our  wristwatch  and  you  do  have  to  catch 
a  plane.  I  will  not  ask  any  questions.  I  will  say  that  not  only  have  you 
expressed  more  interest  than  perhaps  any  other  Member  of  this  body, 
but  the  detailed  letter  sent  to  me  last  year  as  chairman,  listing  a 
number  of  questions  which  have  to  be  answered,  indictes  that  you  are 
fully  aware  of  the  complexity  of  this  issue. 

I  find  that  some  of  the  most  avid  supporters  of  the  amendment 
fail  to  realize  the  significance  of  passing  this  particular  kind  of  amend- 
ment. I  do  not  put  you  in  that  category.  We  have  tried  our  best  to 
find  the  answers  to  some  of  those  questions.  I  am  not  sure  we  have  all 
of  them  yet.  We  are  still  looking  at  the  legal  aspects  of  it. 

I  hope  you  will  let  us  have  your  thoughts  as  we  go  along. 

Senator  Buckley.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Bayh.  Our  next  witness  this  morning  is  our  distinguished 
colleague  from  the  State  of  Oregon,  the  Honorable  Robert  Packwood. 

Senator  Packwood,  we  are  happy  to  have  you  with  us  this  morning. 

Senator  Packwood.  I  have  submitted  a  full  statement,  which  I 
would  appreciate  if  you  would  print  in  the  record,  together  with 
several  attachments  that  I  would  like  printed  and  to  appear  with 
the  statement. 

Senator  Bayh.  Without  objection,  we  will  put  the  attachments 
and  the  statement  in  the  record  as  if  they  had  been  read  in  their 
entirety. 

[The  prepared  statement  of  Senator  Packwood  follows:] 

Statement  of  Senator  Bob  Packwood,  Constitutional  Amendments  Sub- 
committee, Senate  Judiciary  Committee,  March  10,  1975 

Mr.  Chairman,  two  years  have  now  passed  since  the  Supreme  Court  issued  its 
decisions  which  made  possible  across  the  Nation  the  legal  option  of  abortion. 
Debate  on  the  ethical  and  moral  issues  regarding  abortion  has  continued  un- 
ceasingly. Testimony  which  your  Subcommittee  has  received  over  the  last  year 
has  given  ample  proof  of  the  range  and  intensity  of  the  conflicting  views  on  the 
abortion  issues.  To  some  this  has  been  a  sign  that  the  decisions  were  ill  advised 
and  should  be  reversed. 

I  believe  that  the  opposite  is  true.  The  continuing  debate  is  evidence  of  the 
wisdom  of  the  Supreme  Court  decision. 

The  abortion  issue  is  highly  complex  and  emotional,  and  one  on  which  there  is 
no  consensus  among  theologians  and  others  who  deal  with  values  in  our  society. 
The  Supreme  Court  importantly  recognized  this  fact,  and  the  broad  range  of 
values  in  our  pluralistic  society,  and  wisely  placed  the  state  in  a  neutral  stand  on 
the  theological  questions.  At  the  same  time,  the  Court  acted  appropriately  to 
protect  the  health  and  welfare  of  our  citizens,  their  right  to  privacy,  and  the  right 
of  physicians  to  make  medical  decisions  according  to  their  best  judgments. 

Many  of  those  who  have  asked  Congress  to  overturn  the  Supreme  Oourt 
decision  by  Constitutional  amendment  are  deeply  rehgious  and  moral  people 
Thev  are  moved  to  act  out  of  their  concern  for  life.  We  have  been  quite  aware  ot 
their  voices  these  past  two  years,  and  will  hear  them  speaking  with  equal  vigor 
in  the  future,  I  am  sure. 
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But  we  in  Congress  must  not  foregt  that  there  are  also  millions  of  deeply 
religious  and  moral  people  sincerely  concerned  with  the  preciousness  of  life,  who 
just  as  fervently  hold  an  entirely  different  view  of  how  best  to  deal  with  the  issue 
of  abortion. 

Let  me  give  you  a  few  examples.  The  general  conference  of  the  United  Methodist 
Church  in  1972  expressed  its  views  in  these  words: 

"Our  belief  in  the  sanctity  of  unborn  human  life  makes  us  reluctant  to  approve 
abortion.  But  we  are  equally  bound  to  respect  the  sacredness  of  the  life  and  well- 
being  of  the  mother,  for  whom  devastating  damage  may  result  from  an  unaccept- 
able pregnancy. 

"In  continuity  with  past  Christian  teaching,  we  recognize  tragic  conflicts  of 
life  with  life  that  may  justify  abortion.  ...  We  support  removal  of  abortion 
from  the  criminal  code,  placing  it  instead  under  laws  relating  to  other  procedures 
of  medical  practice.  A  decision  concerning  abortion  should  be  made  after  thorough 
and  thoughtful  consideration  by  the  parties  involved,  with  medical  and  pastoral 
counsel." 

Connecticut  Council  of  Churches  issued  the  following  statement  on  its  position 
in  1969: 

"Because  Christian  respect  for  the  sanctity  of  life  and  the  dignity  of  persons  can 
be  realized  only  in  the  context  of  free  moral  choice  and  responsible  decision  making, 
we  concur  .  .  .  that  'the  right  of  a  woman  to  determine  her  own  reproductive  life  is 
a  basic  human  right.' 

"Like  all  such  rights,  however,  this  one  should  be  exercised  in  the  context  of  the 
highest  ethical  and  spiritual  considerations  available  to  the  conscience  of  the 
individual  concerned.  Basic  to  this  ethical  and  spiritual  determination  of  her  own 
reproductive  life  is  the  acceptance  of  the  promise  to  the  potential  child  implicit  in 
every  act  which  begins  the  reproductive  cycle.  Since  the  action  which  initiates  the 
promise  is  the  woman's  and  not  society's,  the  woman  herself  has  the  primary  obli- 
gation to  keep  or  break  the  imphcit  promise  to  the  future  child.  We  hold  that  it  is 
this  obligation  to  the  future  child  as  a  result  of  the  act  of  promise-making  which  is 
the  ethical  issue  in  the  proper  exercise  of  the  woman's  determination  of  her  repro- 
ductive life.  Should  she  break  this  promise  without  good  cause,  the  guilt  and  shame 
are  hers,  not  society's. 

"Therefore,  we  hold  that  in  attempts  to  legislate  the  legal  conditions  for  abor- 
tion, society  usurps  the  woman's  own  ethical  responsibilities  .  .  .  We  urge  that 
full,  voluntary  consultation  of  counselling  be  undertaken  by  the  woman  with 
representatives  of  her  religious  or  ethical  tradition  as  part  of  the  process  of  decision 
making. 

In  1972,  the  Council  reaffirmed  its  earlier  statement: 

"Debate  over  the  issue  of  abortion  law  underscores  again  the  fact  that  persons  of 
good  will  and  integrity,  often  sharing  the  spiritual  and  ethical  resources  of  the  same 
basic  faith,  can  come  to  fundamentally  different  conclusions  regarding  complex 
nioral  issues.  This  is  true  not  only  because  they  interpret  their  faith  from  within 
different  culturally  conditioned  traditions,  but  also  because  they  attach  special 
importance  to  different  aspects  of  the  factual  situation  ...  ^ 

"We  beheve  in  the  sanctity  of  hfe  and  the  dignity  of  persons.  But  we  also  beUeve 
these  can  be  realized  only  in  the  context  of  free  moral  choice  and  responsible  de- 
cision making.  Therefore,  we  believe  that  the  right  of  a  woman  to  determine  her 
own  reproductive  hfe  is  a  basic  human  right  ..." 

The  National  Council  of  Jewish  Women  also  addressed  the  issue  in  1969,  and 
concluded: 

"The  National  Council  of  Jewish  Women  beheves  that  the  freedom,  dignity  and 
security  of  the  individual  are  basic  to  American  democracy,  that  individual  Hberty 
and  rights  guaranteed  by  the  Constitution  are  keystones  of  a  free  society,  and  that 
any  erosion  of  these  liberties  or  discrimination  against  any  person  undermines 
that  society." 

The  Council  thereupon  resolved: 

"To  work  for  and  encourage  pubHc  understandingthat  abortion  is  an  individual 
right,  and  to  work  for  the  ehmination  of  legal  obstacles  that  Hmit  this  right." 

The  Lutheran  Church  in  America  issued  this  statement  in  1970: 

".  .  .  In  the  consideration  of  induced  abortion,  the  key  issue  is  the  status  of 
the  unborn  fetus.  Since  the  fetus  is  the  organic  beginning  of  human  life,  the  termi- 
nation of  its  development  is  always  a  serious  matter.  Nevertheless,  a  qualitative 
distinction  must  be  made  between  its  claims  and  the  rights  of  a  responsible  person 
made  in  God's  image  who  is  in  living  relationships  with  God  and  other  human 
beings.  This  understanding  of  responsible  personhood  is  congruent  with  the  his- 
torical Lutheran  teaching  and  practice  whereby  only  living  persons  are  baptized. 
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"On  the  basis  of  evangelical  ethic,  a  woman  or  couple  may  decide  responsibly 
to  seek  an  abortion  .   .  . 

"Persons  considering  abortion  are  encouraged  to  consult  with  their  physicians 
and  spiritual  counselors.  This  church  upholds  its  pastors  and  other  responsible 
counselors,  and  persons  who  conscientiously  make  decisions  about  abortion." 

Mr.  Chairman,  these  are  but  a  few  of  the  statements  which  have  been  issued 
by  responsible  religious  organizations.  I  should  also  mention  a  number  of  other 
religious,  medical  and  socially-concerned  groups  which  have  similarly  expressed 
their  concerns  over  restrictive  abortion  laws,  and  have  indicated  their  belief  that 
the  abortion  decision  should  rest  more  properly  with  the  individual  than  with  the 
state.  I  would  also  like  to  request  that  their  individual  statements  be  included 
in  toto  in  the  hearing  record. 

RELIGIOUS 

The  Commission  on  Social  Action  of  Reform  Judaism. 

The  Unitarian  Universalist  Association. 

The  American  Baptist  Convention 

The  American  Jewish  Congress. 

The  Unitarian  UniversaHst  Women's  Federation. 

The  National  Council  of  Jewish  Women. 

The  American  Friends  Service  Qommittee. 

The  Connecticut  Council  of  Churches. 

The  B'nai  B'rith  Women. 

The  Church  Women  United. 

The  United  Methodist  Church. 

The  Lutheran  Church  in  America. 

The  Moi  avian  Church  in  America,  Northern  Prov. 

The  United  Presbyterian  Church  in  USA  (Northern). 

The  Episcopal  Church  Women. 

The  Capital  Area  Council  of  Churches. 

The  Federation  of  Protestant  Welfare  Agencies. 

The  National  Women's  League  of  the  United  Synagogue  of  America. 

The  United  Church  of  Christ. 

The  Connecticut  Conference  of  the  United  Church  of  Christ. 

The  West  Virginia  Council  of  Churches. 

The  Council  of  Churches  of  the  Mohawk  Valley  Area. 

The  United  Church  of  Canada  General  Council. 

The  Church  Women  United  of  Connecticut 

The  Church  of  the  Brethren. 

The  Catholics  for  a  Free  Choice. 

The  Pennsylvania  Council  of  Churches. 

The  National  Association  of  Laity. 

MEDICAL 

The  Medical  Committee  for  Human  Rights. 

The  American  Public  Health  Association. 

The  American    Medical  Women's  Association. 

The  American  Psychiatric  Association. 

The  New  York  Academy-  of  Medicine. 

The  Group  for  the  Advancement  of  Psychiatr}^ 

The  American  Protestant  Hospital  Association. 

The  American  Ps.ychoanalytic  Association. 

The  American  Medical  Association. 

The  National  Council  of  Obstetrics- Gynecology 

The  Student  American  Medical  Association. 

The  American  College  of  Obstetricians  &  Gynecologists. 

The  California  Medical  Association. 

The  American  College  of  Nurse-Midwives. 

The  Michigan  Nurses  Association. 

The  National  Medical  Association. 

The  American  Association  of  Maternal  &  Child  Health. 

The  Physicians  Forum. 

The  Iowa  Medical  Society. 

The  State  Medical  Society  of  Wisconsin. 

The  Minnesota  State  Medical  Association. 
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The  American  Civil  Liberties  Union. 

The  Citizens  Advisory  Council  on  Status  of  Women. 

The  Planned  Parenthood — World  Population. 

The  American  Ethical  Union. 

The  American  Humanist  Association. 

The  National  Council  of  Women  of  the  United  States. 

The  American  Psychological  Association. 

The  American  Society  of  Mammalogists. 

The  YWCA. 

The  Izaak  Walton  League  of  America. 

The  Chicago  Child  Care  Society. 

The  National  Organization  for  Women. 

The  President's  Task  Force  on  the  Mentally  Handicapped. 

The  Urban  League. 

The  White  House  Conference  on  Children  and  Youth. 

The  American  Association  of  University  Women. 

The  American  Home  Economics  Association. 

The  National  Association  of  Social  Workers. 

The  National  Council  on  Family  Relations. 

The  National  Welfare  Rights  Organization. 

The  Community  Service  Society. 

The  American  Bar  Association. 

The  Americans  for  Democratic  Action. 

The  Women's  International  League  for  Peace  and  Freedom. 

The  National  Women's  Political  Convention. 

Mr.  Chairman,  these  people  are  not  pro-abortion,  just  as  I  am  not  pro-abortion. 
They  simply  feel,  as  I  do,  that  with  this  Nation's  rehgious  and  ethical  diversity, 
no  one  view  of  abortion  should  be  written  into  law.  They  do  not  wish  to  write 
their  own  views  into  the  law  of  the  land.  They  fully  understand  that  others  may 
not  share  their  views.  They  simply  do  not  wish  to  be  bound  by  the  religious  or 
ethical  dictates  of  others. 

Mr.  Chairman,  this  nation  has  traditionally  and  wisely  looked  to  the  Supreme 
Court  as  a  protector  and  defender  of  individual  rights  and  religious  liberties, 
especially  when  political  pressures  have  made  protection  of  such  rights  and  liber- 
ties difficult. 

In  the  case  of  the  abortion  issue,  the  Court  has  wisely  acted  to  take  the  state 
out  of  the  decision-making  process  (except  for  late  abortions)  and  has  thereby 
provided  the  kind  of  individual  protection  our  society  has  depended  upon  over  the 
years.  Under  the  Court's  decision,  all  individuals  are  free  to  make  their  own  de- 
cisions consistent  with  their  own  religious,  moral,  and  ethical  views. 

A  number  of  the  groups  I  have  mentioned,  and  several  others,  have  coalesced 
to  protect  these  individual  rights  against  renewed  attacks  from  those  who 
would  impose  a  monolithic  view  of  abortion  on  all  members  of  society.  I  believe 
their  statement  of  purpose  further  exemplifies  the  importance  of  protecting  the 
individual  rights  of  all  Americans: 

"It  is  vital  to  build  public  awareness  of  the  principle  that  in  a  pluralistic  society 
the  State  should  not  embody  in  law  one  particular  religious  or  moral  viewpoint 
on  which  widely  differing  views  are  held  by  substantial  sections  of  the  religious 
community.  All  those  concerned  with  religious  liberty  can  join  in  opposing  any 
attempt  by  constitutional  amendment  or  legislation  to  take  us  back  to  the  era  of 
criminal  abortion  which  legally  denied  to  all,  but  in  practice  particularly  denied 
to  the  poor,  the  right  and  responsibility  to  make  their  own  decisions." 
Mr.  Chairman,  this  clearly  is  the  essence  of  your  current  deliberations. 
Mr.  Chairman,  given  these  fundamental  questions  of  individual  rights  and 
religious  liberties,  let  me  mention  for  a  moment  some  other  aspects  of  the  abortion 
issue  which  are  relevant  to  your  deliberations. 

As  you  know,  the  Supreme  Court's  1973  ruling  automatically  superseded  incon- 
sistent state  laws.  Although  certain  states  chose  to  ignore  the  Court's  ruling,  and 
subsequently  passed  laws  prohibiting  abortions,  all  such  restrictive  laws  have 
predictably  been  struck  down. 

But  in  two  other  important  areas,  state  and  federal  courts  have  consistently 
issued  rulings  which  not  only  support  but  in  fact  bolster  the  original  Supreme 
Court  decision.  The  two  primary  areas  in  question  concern  Medicaid  coverage  of 
abortions  and  consent  requirements. 

In  all  decisions  that  have  come  to  my  attention,  State  Medicaid  programs  have 
been  required  to  pay  for  abortions.  When  a  Medicaid  program  offers  aid  to  poor 
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women  who  are  pregnant,  it  cannot  set  up  a  discriminatory  standard  for  poor 
women  by  arbitrarily  refusing  the  abortion  option.  Denial  of  Medicaid  funds  for 
pregnane}'  termination  has  been  consistenth^  found  to  violate  the  equal  protection 
and  due  process  protections  of  the  Fifth  and  Fourteenth  Amendments. 

With  regard  to  consent  requirements,  the  Supreme  Court  specifically  stated  in 
the  1973  decision  that  thej-  did  "not  discuss  the  father's  rights,  if  any  exist  in  the 
Constitutional  context,  in  the  abortion  decision.  No  paternal  rights  were  asserted 
in  either  case." 

Since  the  decision,  other  courts  have  dealt  with  the  question  and  have  consist- 
ently held  that  consent  to  the  abortion  by  any  party  other  than  the  woman  (i.e., 
husband,  father,  parents  of  minor)  cannot  be  required.  In  this  way,  courts  around 
the  country  have  reflected  the  primary  impact  of  the  1973  decision — that  the 
woman,  and  the  woman  alone,  has  a  fundamental  individual  right  which  may  not 
be  obstructed. 

PUBLIC    OPINION 

On  the  question  of  public  support  for  the  legalization  of  abortion,  we  see  a 
diversity  of  opinion  which  typifies  the  kind  of  pluralistic  ethical  and  religious 
views  which  I  discussed  earlier  in  my  statement.  I  should  point  out,  however, 
that  recent  polls  have  shown  a  clear  majority  favoring  the  individual's  right  to 
make  this  decision,  as  opposed  to  having  restrictive  provisions  written  into  the  law. 

Several  of  my  colleagues  have  confided  in  me  that  some  of  their  constituents 
had  voiced  a  different  view  of  abortion  laws  than  recent  polls  had  indicated.  But 
even  Congressional  questionnaires  have  shown  majority  support  for  the  legaliza- 
tion of  abortion.  Of  ninety-three  questionnaires  sent  by  Members  of  Congress 
during  1973  and  1974,  seventy-three  showed  majority  support  for  free  choice; 
whereas  only  five  showed  majority  opposition.  (The  remaining  fifteen  showed  no 
clear  majority.)  Results  of  these  polls  are  included  at  the  end  of  my  statement 

PUBLIC    HEALTH    BENEFITS 

Another  important  consideration  in  the  abortion  debate  is  the  significant  posi- 
tive impact  on  the  public  health,  or  more  specifically  on  maternal  mortality. 
Opponents  of  abortion  often  look  to  data  from  other  decades  and  other  countries 
in  an  attempt  to  demonstrate  that  legal  abortions  have  health  risks  comparable 
with  illegal  abortions.  Quite  to  the  contrary,  current  statistics  from  our  own 
country  clearly  show  that  where  abortion  has  been  legalized,  there  has  been  a 
significant  drop  in  the  number  of  abortion-related  maternal  deaths  and  medical 
complications.  A  recent  report  from  the  Center  for  Disease  Control  (January  18, 
1975)  shows  a  40  percent  drop  in  maternal  mortality  resulting  from  abortion  in 
just  the  first  year  that  abortions  were  legal  nationwide.  This  drop  is  due  entirely 
to  fewer  deaths  from  illegally  induced  or  self-induced  procedures.  In  its  editorial 
note  the  Center  for  Disease  control  states: 

"The  two-year  decrease  in  illegal  and  spontaneous  abortion  mortality  occurred 
concurrently  with  an  increased  availability  of  safer,  legal  abortion  services 
throughoutthe  Country." 

The  Center's  report  also  points  out  that  abortion  in  the  first  tri-mester  is  now 
about  ten  times  safer  than  a  full-term  pregnancy. 

One  early  assumption  which  has  been  borne  out  by  all  available  data  is  that, 
where  information  about  abortion  and  abortion  services  is  readily  available  to  all 
women,  rich  and  poor  aUke,  women  will  obtain  early,  and  therefore  safe,  abortions. 
In  the  state  of  Washington,  abortion  became  a  legal  option  in  1972  with  passage 
of  a  statewide  referendum.  Today,  more  than  95  percent  of  all  abortions  in  the 
state  of  Washington  are  performed  in  the  first  tri-mester.  In  Illinois,  97  percent 
are  performed  before  the  twelfth  week  of  pregnancy. 

In  this  regard,  it  should  be  noted  that  only  15  percent  of  all  abortions  m  1976 
were  performed  after  the  first  tri-mester.  Only  2  percent  occurred  after  the  twenty- 
first  week.  And  it  is  clear  that  the  circumstances  surrounding  these  late  abortions 
are  extreme.  Generally,  women  forced  to  late  abortions  do  so  for  three  primary 
reasons.  First,  diagnosis  of  genetic  disorder  cannot  be  completed  until  early  in  the 
second  tri-mester.  Second,  teenagers  frequently  deny  the  fact  of  pregnancy,  even 
to  themselves,  or  don't  know  where  to  turn,  for  several  weeks  or  months  finally, 
many  poor  women  even  today  have  only  Umited  access  to  quahty  medical  care 
and  are  either  not  aware  of  abortion  services  or  are  denied  access  because  of  bureau- 
cratic red  tape.  .  .  ^  „  ^„ 
To  compound  the  problem,  about  five  miUion  low  income  American  women  do 
not  have  access  to  preventive  family  planning  information  or  services.  Ana  on 
this  point,  may  I  offer  an  aside.  Mr.  Chairman,  we  would  all  welcome  a  time  m 
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which  abortion  is  a  thing  of  the  past,  truly  a  medical  rarity.  With  adequate  family 
planning  information  and  services  for  all  who  want,  but  do  not  currently  have 
access  to  them,  we  might  virtually  ehminate  the  need  for  abortions.  I  had  fervently 
hoped  that  following  the  Supreme  Court's  decision,  opponents  of  legalized  abortion 
would  begin  to  work  with  us  to  make  family  planning  services  available  to  all  so 
that  abortions  might  one  day  not  be  necessary.  Unfortunately,  however,  we  find 
today  that  some  opponents  of  legalized  abortion  are  directing  their  efforts  toward 
overturning  the  Supreme  Court  decision  and  imposing  new  restrictions  on  Federal 
programs — rather  than  the  far  more  constructive  approach  of  helping  to  prevent 
the  unwanted  pregnancies  which  rseult  in  abortion. 

Let  me  turn  now  to  the  proposed  amendments  which  would  ignore  both  the 
wisdom  of  the  Court's  decision  and  the  extreme  negative  consequences  of  any 
new  restriction  on  the  individual's  right  to  terminate  an  early  pregnancy. 

We  have  seen  that  there  is  far  from  a  consensus  of  public  opinion  in  support  of 
any  move  to  overturn  the  Supreme  Court  decisions.  At  the  same  time,  groups 
opposing  legal  abortion  themselves  have  had  difficulty  in  developing  a  consensus 
on  the  form  that  a  Constitutional  Amendment  should  take.  Their  difficulty  is 
inherent  in  any  attempt  to  develop,  in  law,  strictly  defined  absolutes  as  to  when 
a  fetus  may  acquire  personhood.  In  our  society,  there  is  no  agreement  as  to  when, 
or  at  what  point  during  the  development  of  a  fertilized  ovum  the  state  should 
develop  an  interest  in  its  preservation.  I  have  already  pointed  out  the  diversity 
of  views  on  this  subject  among  our  religious,  ethical  and  medical  communities. 

The  Supreme  Court  decision  established  viability  as  the  time  when  the  states 
can  assert  an  interest  in  the  protection  of  the  fetus  (except  in  cases  where  there  is 
a  conflict  with  the  woman's  own  survival  or  health).  Groups  opposing  the  de- 
cisions seek  instead  to  establish  through  various  proposed  Constitutional  Amend- 
ments, not  only  that  state  interest  commences  "from  the  moment  of  conception," 
or  "moment  of  fertilization"  or  "at  every  stage  of  biological  development,"  but 
also  that  personhood  be  fully  granted  at  that  time.  Each  one  of  these  starting 
points  for  state  interest  is  fraught  with  problems  of  definition,  and,  ironically, 
focuses  on  one  of  the  points  of  confusion  in  the  abortion  debate.  It  is  asserted  that 
"life"  begins  at  some  certain  point  associated  with  fertilization  or  implantation. 
But  life  is  also  present  in  the  sperm  and  egg  before  fertilization.  The  criterion 
would,  I  believe  be  more  appropriately  dependent  upon  the  point  at  which  en- 
soulment  occurs.  Which  reminds  us  again  of  the  varying  religious  views  among  us. 

Mr.  Chairman,  my  statement  would  be  incomplete  if  I  failed  to  discuss  the 
responsibilities  of  the  states  under  the  Supreme  Court  abortion  ruling. 

The  wisdom  of  the  1973  Supreme  Court  decision  lies  in  the  fact  it  does  not  deal 
in  absolutes,  for  the  abortion  question  is  one  in  which  there  are  no  absolutes — 
ethical,  legal,  or  scientific.  The  Court  squarely  faced  up  to  this  in  its  acknowledg- 
ment of  the  incontrovertible  and  simple  fact  that  both  the  fetus  and  the  pregnant 
mother  cannot  simultaneously  and  in  every  situation  be  held  to  have  absolute, 
equal  rights,  even  the  right  to  life.  May  I  refer  you  to  an  excellent  piece  on  this 
subject  by  Dr.  J.  Philip  Wogaman,  Dean  of  the  Wesley  Theological  Seminary,  a 
copy  of  which  is  attached  to  my  statement. 

The  Court,  then,  qualified  both  a  woman's  right  to  terminate  her  pregnancy 
and  the  rights  of  the  individual  states  to  regulate,  and  even  proscribe,  the  abortion 
process.  In  doing  so,  the  Court,  acting  in  the  best  traditions  of  our  unique  system  of 
Federal-State  Government,  left  a  great  deal  of  latitude  to  the  individual  states  in 
exercising  their  legitimate  interests.  Indeed,  the  syllabus  preceding  the  opinion 
states  clearly  that  the  individual  states  have  "legitimate  interests  in  protecting 
both  the  pregnant  woman's  health  and  the  potentiality  of  human  life,  each  of 
which  interests  grows  and  reaches  a  'compelling'  point  at  various  stages  of  the 
woman's  approach  to  term."  The  Court's  decision  set  forth  guidelines  for  balancing 
the  legitimate  interests  of  the  states  in  protecting  the  rights  of  already  existing 
life.  Each  of  these  interests  is  seen  to  be  "compelling"  at  the  various  stages  of 
pregnancy,  and  within  this  framework,  much  is  left  to  legislation  and  adjudication 
at  the  state  level. 

The  Supreme  Court  decision  has  been  frequently  criticized  for  not  solving  all 
of  the  problems — legal  or  otherwise — relating  to  abortion.  This  is  certainly 
the  case,  but  I  would  argue  that  the  fluid  and  opended  nature  of  the  decision  was 
intentional  and  is  in  the  best  interests  of  a  society,  first  in  which  we  not  only 
hold  diverse,  and  even  opposing,  religious  and  ethical  beliefs,  but  second,  in  which 
constant  refinements  and  advances  are  being  made  in  the  art  of  medical  science 
relating  to  pre-natal  development. 


13 

As  I  have  already  mentioned,  the  Supreme  Court  recognized  the  ethical  divers- 
ity of  the  American  people  and  their  religious  leadership  in  protecting  the  right 
of  American  women,  in  conjunction  with  sound  medical  advice,  to  opt  for  abortion 
before  the  time  of  viability,  when  the  fetus  has  a  reasonable  chance  of  survival 
outside  the  mother's  womb. 

The  difficult  subject  of  viabihty  relates  closely  to  the  second  reason  for  the 
wisdom  of  the  open-ended  nature  of  the  Court's  decision.  While  neither  theologians 
nor  scientists  are  now  in  agreement  among  themselves  as  to  when  "life"  begins, 
it  is  becoming  increasingly  possible  for  medical  science  to  determine  the  ap- 
proximate time  at  which  a  fetus  may  be  capable  of  survival  outside  the  womb. 
At  the  time  of  the  Court  decision,  conventional  medical  wisdom  placed  this  occur- 
rence at  somewhere  between  24  and  28  weeks.  Several  years  from  now,  with  more 
advanced  medical  technology,  that  moment  may  be  considerably  earlier.  The 
point  is  that  as  the  approximate  moment  of  viability  changes,  the  states  will 
continue  to  have  the  right — and,  indeed,  the  duty — to  respond  within  the  basic 
framework  of  the  Court's  decisions  by  regulating,  and  even  proscribing  the 
abortion  decision,  except  in  cases  where  abortion  is  necessary  to  protect  the 
life  or  health  of  the  mother. 

The  Supreme  Court,  admittedly  and  purposely  did  not  close  the  book  on  the 
abortion  controversy  in  its  1973  decision.  It  did  not  deal  with  such  abortion- 
related  questions  as  consent,  performance  and  faciUty  requirements,  or  the  re- 
sponsibility of  the  state  or  the  doctor  to  sustain  the  potential  life  of  a  potentially 
viable  fetus  resulting  from  the  abortion  procedure.  Several  states  have  already 
enacted  laws  which  attempt  to  deal  with  these  problems,  and  I  would  hope  that  all 
states  continue  to  examine  their  responsibilities  under  the  1973  decision  and  pass 
appropriate  enacting  legislation. 

In  conclusion,  Mr.  Chairman,  may  I  ask  a  question  which  goes  to  the  very  heart 
of  your  delibertions.  If  theologians  and  ethicists  have  come  no  closer  to  agreement 
on  the  morality  of  abortion,  if  law  in  the  past  has  not  moved  us  any  closer  to  con- 
sensus now  ended  the  practice,  what  special  qualifications  do  we  here  in  the  Senate 
have  to  settle  this  matter? 

In  the  absence  of  any  overwhelming  consensus  in  our  society,  I  believe  we  must 
come  down  on  the  side  of  individual  liberty.  Only  the  individual  woman  can  know 
the  threat  posed  to  her  own  humanity  by  a  pregnancy.  She  must  be  free  to  make  a 
decision  consistent  with  her  own  moral,  ethical  and  religious  convictions,  not 
yours,  not  mine,  and  most  of  all,  not  the  state's. 

The  American  Lutheran  Church  last  October  focused  on  this  question  in  a 
beautifully  written  statement  expressing  the  right  and  duty  of  individual  consci- 
ence in  this  area: 

"The  position  by  the  American  Lutheran  Church  is  a  pro-life  position.  It  looks 
in  awe  at  the  mystery  of  procreation  and  at  the  processes  through  which  a  human 
being  develops,  matures,  and  dies.  It  takes  seriously  the  right  of  the  developing 
life  to  be  born.  It  takes  into  account  the  rights  of  the  already  born  to  their  health, 
their  individuality,  and  the  wholeness  of  their  lives.  It  allows  the  judgment  that  all 
pertinent  factors  responsible  considered,  the  developing  life  may  need  to  be 
terminated  in  order  to  defend  the  health  and  wholeness  of  persons  already  present 
and  already  participating  in  the  relationships  and  responsibilities  of  life  •  •  •  • 

"Needless  to  say,  equally  committed  Christians  differ  in  their  understanding 
of  how  these  dimensions  answer  the  abortion  issue.  The  ALC  earnestly  urges  the 
members  of  its  congregations  to  show  Christian  love,  mercy  and  compassionate 
understanding  to  those  with  whose  views  and  actions  on  the  abortion  they  to- 
tally disagree.  ■.     u     v,     +• 

"We  have  no  need  to  itemize  a  list  of  circumstances  under  which  abortion  is 
acceptable  or  is  forbidden.  We  have  the  responsibility  to  make  the  best  possible 
decision  we  are  capable  of  making  in  light  of  the  information  available  to  us  and 
our  sense  of  accountability  to  God,  neighbor  and  self." 

Just  as  no  church  can  make  such  a  list,  neither  should  Congress  attempt  to 
impose  either  a  total  or  a  limited  prohibition.  The  debate  you  have  been  carrying 
on  here  over  the  last  year  is  basically  all  about  freedom  of  belief.  That  freedom 
is  no  less  precious  on  this  complex  issue  of  abortion  than  in  other  areas.  Let  an 
be  free  to  oppose  abortion  fervently  or  accept  it,  as  conscience  dictates,  but  tne 
Constitution  of  the  United  States  would  be  grievously  wounded  by  attempting 
to  impose  one  viewpoint  at  a  terrible  cost  upon  those  who  believe  otherwise. 
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RESULTS  OF  CONGRESSIONAL  QUESTIONAIRES  ON  THE  ABORTION  ISSUE 

ARIZONA 

SAM  STEIGER  (3rd  dist.  R.)  Oct.  1973 
On  abortion  do  you  favor: 

a)  A  Constitutional  amendment  to  prohibit  abortion 

in  all  but  extreme  circumBtances? 5756 

b)  A  Constitutional  amendment  to  allow  each  state  to  decide 

the  abortion  question? 28?^ 

c)  Do  nothing  at  all  and  let  the  Supreme  Court  decision 
permitting  abortion  stand?  3556 

ARKANSAS 

JOHU  P.  HAMMERSCHMIDT  (3rd  dist.  R.)  Winter  1973 

Which  Congressional  course  of  action  on  abortion  do  you  favor? 

Do  nothing  at  all  and  let  the  Supreme  Court  decision  permitting 

abortion  stand  34% 

Enact  Constitutional  amendment  to  prohibit  abortion  245^ 

Enact  amendment  to  let  each  state  decide  abortion  question...    4-2% 

JOHN  P.  HAMMERSCHMIDT  (3rd  dist.  R.)  March  1974 

Should  legislation  be  enacted  proposing  a  Constitutional  amendment 

•which  would  negate  the  Supreme  Court's  decision  striking  down  state 
and  local  statutes  governing  abortion? 

Yes  45% 

No  559J 

CALIFORNIA 

BOB  MATHIAS  (I8th  dist.  R.)  Summer  1974 

Which  Congressional  course  of  action  do  you  favor? 

1 )  Do  nothing  and  permit  the  Supreme  Court's  decision,  which 

upholds  women's  rights  to  eaxly  abortions,  to  stand •    69.59' 

^      2)  Enact  a  Constitutional  amendment  banning  such  abortions...    14.59^ 
^      3)  Enact  a  Constitutional  amendment  giving  the  states  the 

right  to  decide  10.59^ 

4)  Undecided  5.5* 

THOMAS  M.  RSES  (26th  dist.  D.)  Summer  1974 

A  recent  U.S.  Supreme  Court  decision  legalized  abortions  which 

are  performed  by  qualified  physicians  during  the  early  stages 

of  pregnancy.  This  allows  abortion  to  be  a 'decision  made  by  a 

woman  and  her  doctor  rather  than  regulated  by  the  government. 

Do  you  favor  the  court's  ruling? 

Yes  85.6% 

No  3.2% 

Undecided  5.6% 


• 


• 


• 


roonrer  h.  starx  jr.  (tJth  dist,  d.)    Paii  1974 

Abortion  -  Do  you  favor  an  amendment  to  the  U.S.  Constitution 

to  outlaw  all  abortions? 

Yas  15.3% 

No  84 .7% 

LIOHSL  TAN  DS£RLI1I  (41st  dist.  D.)  Summer  1973 

The  Supreme  Court  has  acted  to  rel£uc  state  abortion  control  laws. 
Do  you  think  abortions  shpuld  be  (check  one) 

left  to  the  woman  and  her  doctor 82.1% 

regulated  by  the  govenunent  5.2% 

other  (specify)   12.7% 
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CHARLES  E.  WIGGINS  (25th  dist.  R.)  Spring  74  .  ^^  ,    ^  , ^ 

The  decision  to  have  an  abortion  is  a  private  matter  and  the  law  should 
not  interfere  in  any  way. 

Agree   fg   ^ 

Disagree   ^^'^ 

CHARLES  E.  WIGGINS(25th  dist.  R.)  Spring  74  ,.  .      .  . 

10.  All  abortions  are  morally  wrong  and  the  Constitution  should  be  amended 
to  make  abortions  illegal  under  all  circumstances.   Agree  18^ 

Disagree  . . .   82^ 

11.  I  beleive  that  a  separate  human  life  comes  into  being  from  the  moment 
of  conception.  Agree  43% 

Disagree  ...   57% 

12.  The  decision  to  have  an  abortion  is  a  private  matter  and  the  law  should 
not  interfere  in  any  way.  Agree  64^ 

Disagree  . . .   36% 

13.  Abortion  should  be  permitted  only  when  the  life  of  the  mother  would 
be  threatened  by  the  continued  pregnancy.  Agree  33> 

Disagree  ...   67% 

14.  The  proper  solution  to  the  abortion  controversy  is  to  divide  a  normal 
pregnancy  into  thirds:  During  the  first  three  months,  abortion  should 

be  lawful  and  relatively  unregulated;  during  the  second  three  months, 
abortion  should  be  allowed  but  carefully  controlled  by  law;  and  during 
the  final  three  months,  no  abortbn  should  be  allowed  except  in  the  case 

of  absolute  medical  necessity.  Agree  37% 

Disagree...    63% 

COLORADO 

MHJLIiB  (J.  BROTZMAN  (2nd  dist.  R.)  Summer  1974  ^^ 

Do  you  favor  an  amendment  to  the  Constitution  which  would  reverse  the     l^' 
most  recent  Supreme  Court  decision  (Roe  vs.  Wade)  on  abortion? 

Yes  19%  21%  ♦ 

No   ','.'.'.'.'.'. 49%  54%  * 

Undecided   24%  26%  ♦ 

No  response  °% 

*  Percentages  of  those  responding 

CONNECTICUT 

STSWJIRT  B.  MCKINNBY  (4th  dist.  R.)  Summer  1974 

Do  you  favor  the  recent  Supreme  Court  decision  that  leaves  the  question 
of  abortion  to  a  woman  and  her  doctor? 

Yes  82.9% 

No   • T''1%  ^ 

Do  vou  favor  a  Constitutional  amendment  prohibiting  abortion?  W 

Yes      21.7% 

No  .:::::::::::::::::::::::::: 73.3% 

RONALD  A.  SARASIN  (sth  dist.  R.)   Summer  1974 

Do  you  favor  the  adoption  of  a  Constitutional  amendment  prohibiting  abortions? 
Ypq 22 .0% 

5o  .:::::::::::::::::::::::::::: «    71.6%  • 

Undecided   °  •  5% 

FLORIDA 

J.  HERBERT  BURKE  (12th  dist.  R.)   Fall  1973 

The  Supreme  Court  recently  declared  most  State  abortion  laws  unconstitu- 
tional. Would  you  favor  a  Constitutional  amendment  restricting  the 
practice  of  abortion? 
Yes   36 . 3%  ^ 

NO  .::::::::::::::::::::::::::::: 63.7%* 
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WILLIAM  LEHMAN  (I3th  dist.  D.)  Summer  1974 

Do  you  favor  a  Constitutional  amendment  prohibiting  abortions? 

•  Yes  ^^% 

No  19% 

Undecided  2^ 

C.W.  BILL  YdTJNG  (6th  dist.  R;)  Pall  1973 

Do  you  believe  that  a  womsin  and  her  doctor  .'hould  have  a  legal  right  to 
make  a  decision  regarding  abortion? 

•   Yes  79.9^ 

No   14.7?^ 

No  opinion   3.4^ 

ILLINOIS 

MAJORITY  SUPPORTS  THE  RIGHT  TO  CHOOSE  ABORTION 

FRANK  ANNUNZI0(l1th  dist.  D.)  Summer  1974 

Abortion:   Do  you  favor  amending  the  Constitution  to  overturn  the  Supreme 
.    Court  decision  which  liberalizes  abortion  regulations? 

M   Yes  36^ 

No   53^ 

Undecided   11% 

HAROLD  R.  COLLIER  (6th  dist.  R.)  Summer  1973 

Do  you  approve  of  the  Supreme  Court  ruling  that  abortions  are  permissible 
i   under  certain  circumstances? 

*   Yes   72.2^ 

No   25.6^ 

No  response   2.2% 

JOHN.  N.  ERLENBORN  (14  dist.  R.)   Spring  1973 

In  light  of  the  recent  Supreme  Court  decision  declaring  a  Constitutional 
right  to  abortion,  which  course  of  action  do  you  favor? 

Do  nothing.  Let  the  decision  permitting  abortion  stand.  Men....   60.3% 

Women..   59.2% 
X  Combined  59.7% 

Enact  a  Constitutional  amendment  allowing  the  people  of  each  state, 
through  their  legislatures,  to  prohibit  or  regulate  abortions.  Men  39% 

Women  40.6% 
Combined  40.3% 
PAUL  FINDLBY(20tb  dist.  R.)  -Summer  1r73 

The  Supreme  Court  has  stated  that  during  the  first  three  months  of 
pregnancy,  a  woman  and  her  doctor  should  have  the  right  to  decide  whether 
she  will  have  an  abortion.   Only  in  the  last  three  months  can  states 
_4_   prohibit  all  abortions.   Do  you  feel  this  decision  is  right? 
W  yes  (52.5%)         no  (38.7%)         undecided  (c.4%) 

his       87?60  37843  TTTTS 

hers      8,219  6,399  1,252 

total    16,479  12,242  2,628 

EDWARD  J.  DERWINSKI  (8th  dist.  D.)  Summer  1974 

Do  you  agree  with  the  Supreme  Court  decision  allowing  abortions? 

•   Yes   57% 
No   56% 

Not  sure '^ 

MORGAN  F.  MURPHY  (2nd  dist.  D.)  Fall  1973 

Abortion:   Agree  with  the  recent  Supreme  Court  decision  on  abortion?  ^ 

if      Agreed  52^» 

Disagreed  ^^^ 

Undecided   ^/° 
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TOM  RAILSBACK  (I9th  dlst.  R.)  Summer  1973 

Do  you  agree  with  the  Supreme  Court  ruling  on  abotion  that  it  is 
permissible  under  certain  guidelines?  His      Hers 

Yes  7^     "^TT        it 

No   245«      -53% 

SAMUEL  YOUNG  (10th  dist.  R.)  Pall  1973 

Do  you  approve  the  Supreme  Court  ruling  that  abortion  is  now  permissible? 

His     Hers    Total 

Yes     TTTe^i      ^STT95       ITT^    ^ 

No      24.45t       31.69&       27.9%     '^ 

ILLINOIS   con'td. 

NO  CLEAR  MAJORITY 

PRANK  ANNUNZIOdlth  dist.  D.)  Pall  1973 

Abortion;  amend  the  Constitution  to  overturn  the  Supreme  Court  decision 
which  liberalizes  abortion  regulations? 

Yes   43% 

No   44% 

Undecided   13% 

MAJORITY  FAVORS  STATES'  RIGHTS 
GEORGE  M.  O'BRIEN  (I7th  dist.  R.) 

Do  you  favor  a  Constitutional  amendment  which  would  return  the  power  to 
the  States  to  enact  laws  with  respect  to  abortion? 

Yes  59% 

No   41% 

INDIANA 

SLLWOOD  D.  HILLIS(5  dist,  R.)   Summer  1974 

In  your  opinion,  should  abortion  be: 

a  decision  made  by  a  woman  and  her  physician  60.5% 

allowed  only  in  the  case  of  rape,  incest,  defective  fetus, 

save  the  life  of  the  mother 26.6%  -^ 

allowed  only  to  save  the  life  of  the  mother  8.5% 

outlawed  in  all  cases  4.4% 

ROGER  H.  ZION  (8th  dist.  R.)    Fall  1974 
In  regard  to  abortion,  do  you  favor: 

a)  permitting  abortion  on  demand  33.0% 

b)  letting  states  decide  the  legality  and  limits  of  abortion  ...   23.0% 

c)  enacting  a  Constitutional  amendment  guaranteeing  the  "right 

to  life"  of  an  unborn  child 44.0% 

KANSAS 

ROBSftT  J.  DOLE  (  Senate  R.)  Winter  1974 

Under  what  circumstances  do  you  believe  abortion  should  be  permitted? 

Never  5% 

Only  to  save  the  mother's  life  20% 

Based  on  a  medical  decision  reached  between  a  woman  ic 

and  her  doctor  54% 

Upon  demand  21% 

ROBERT  J.  DOLE  (Senate  R.)  Summer  1974 

Would  you  favor  a  Constitutional  amendment  to  change  the  Supreme  Court's 
January  22,  1973  opinion  which  permits  abortion  to  be  performed  on  demand? 

Yes  34.4%  ^ 

No  50,0%  ^ 

No  opinion  15.6% 


• 
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DR.  BILL  ROY  (  2nd  dist.  D.)  Summer  1974 

The  Supreme  Court  has  ruled  that  States  cannot  prohibit  abortions 
dxxring  the  first  three  months  of  pregnancy,  but  may  regulate  abortion 
procedures  during  the  second  three  months  and  prohibit  abortions 
during  the  balance  of  pregnancy.  Which  of  the  following  is  closest 
to  TOur  views  on  the  subject? 

1;  The  Supreme  Covirt's  decision  is  reasonable.  No  federal  legisla- 
tion is  needed 23.4^ 

2)  There  should  be  no  laws  regarding  abortion.   It  should  be  a  matter 
of  conscience  and  medical  advice 47.4^ 

3)  The  Congress  should  pass  a  Constitutional  amendment  prohibiting 

abortion  at  any  time 16.9^ 

4)  The  Congress  should  pass  a  Constitutional  aimendment  permitting 

states  to  decide  whether  to  prohibit  (3^  permit  abortions....   6.A% 
GARNER  E.  SHRIVER  (4th  dist.  R.)  Summer  1974 

Do  you  favor  enacting  a  Constitutional  amendment  outlawing  all  abortions 
except  in  cases  of  possible  harm   to  the  mother,  either  mental  or  physical? 

•   Yes 38.3* 
No  57.3* 

Abstain  4.4* 

JOE  SKUBITZ  (5th  dist.  R.)Fall  1974 

Do  you  think  that  there  should  be  a  Constitutional  amendment  prohibiting 
abortions  except  in  cases  of  possible  mental  or  physical  haxm  to 
^   the  mother? 

^   Yes  45.1* 

No  54 .9* 

LARRY  WINN  (3rd.  dist.  R.)  Pall  1973 

Do  you  agree  with  the  recent  Supreme  Court  decision  regarding  the 
liberalization  of  abortion  laws?  Male   Female 

•   Yes "^^       '^W' 
No  33*    37* 

KENTUCKY 

H.6.  SltoER  (4th  dist,  R.)  Winter  1973 

Do  you  favor  the  recent  Supreme  Court  ruling  making  abortions  permissible? 

Yes  45.3* 

No  51.3* 

No  opinion  3.2* 

MARYLAND 

SIIiBERT  flUDE   (8th  dist.    R.)      Summer   1973 
I  would  like   to   see: 

a)  the  recent  Supreme  Court  decision  on  abortion  stand  41.15* 

b)  a  Constitutional  amendment  eliminating  all  abortions  11.3* 

yC         c)  an  amendment  retuming  to  the  States  the  power  to  restrict 

abortions  ^^'^^ 

d)  further  liberalization  27.9* 

MASSACHUSETTS 

PACT,  W.  CROMIN  (5th  dist.  R.)  Summer  1974 

Do  vou  favor  a  Constitutional  amendment  to  prohibit  abortions? 

^   Yes  21.4* 

W   No  67.5* 

Undecided  5.7* 

No  reply  5.1* 

GERRY  E.  STUDDS  (I2th  dist.  D.)   Summer  1974 
^    Do  you  favor  amending  the  Constitution  to  prohibit  abortion? 

♦   Yes  23* 

No  • .  •  77* 
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MICHIGAN 

WIIUIM  S.  BROOMFIELD  (I9th  dist.  R.)  June  1974 

Abortion:   Do  you  favor  a  Constitutional  amendment  prohibiting  abortions? 

Yes 28% 

No  ^6^    * 

No  opinion  °^ 

CHARLES  C.  DIGGS,  JR.  (15th  dist.  D.)  Summer  1974 

The  Supreme  Court  has  ruled  that  abortion  is  not  illegal  and  may  be 
performed  when  a  woman  amd  her  doctor  decide  it  is  necessary.  What  are 
your  feelings  on  abortion? 

a)  The  Supreme  Court  is  correct;  the  decision  should  be  left  to  the 

woman  and  her  doctor  65.8^ 

b)  The  Supreme  Court, is  wrong;  abortion  should  only  be  performed  in 

special  cases  such  as  rape;  COngress  should  pass  a  Constitutional 

amendment  prohibiting  abortion  except  in  special  cases ^^'^^  ^ 

c^   Abortion  is  wrong  under  any  circumstances  ^^''^^ 

d)  No  opinion;  don't  know  3.0% 

MINNSSOTA 

BILL  PRfiMZEl  (3rd  dist.  R.)  Spring  1973 

Do  you  favor  a  Constitutional  amendment  prohibiting  abortion? 

Yes 24^     . 

No  67^    W 

No  response  °" 

JOSEPH  E.  KARTH  (4th  dist.  D.)  Summer  1973 

a)  Agree  with  U.S.  Supreme  Court  decision  49% 

b)  Disagree  with. the  court  decision  and  favor  a  Federal  Constitutional 

amendment  that  would: 

1 )  forbid  all  abortions  10% 

2)  forbid  all  abortions  except  luider  special  medical  circumstances 

(dcinger  to  the  mother's  life,  victims  of  rape  and  incest).   36% 

3)  let  each  state  decide  whether  or  not  to  legalize  abortion..   5% 

MISSISSIPPI 

^HAI)  iOCKRAN  (4th  dist.  R.)  Summer  1973 

Do  you  approve  the  recent  legal  decision  that  abortion  can  be  permitted 
under  certain  guidelines?  ,   ^   a 

Yes 69.4%  if 

No 50.6% 

TRENT  LOTT  (5th  dist.    )   Spring  1974 

Do  you  favor  the  Supreme  Court's  decision  allowing  abortions? 

Yes 40.4% 

No .:::::::::::::::::::::::::::::: 48.1% 

Undecided  11.5% 


MISSOURI 

JERRY  LTTTON  (6th  dist.  D.) 

Do  you  believe  the  recent  Supreme  Court  decision  that  permits  abortions 

within  the  first  three  months  was  correct? 

Yes  46% 

No   42% 

No  opinion  12% 

JAMES  W.  SYMINGTON  (2nd  dist.  D.)   Pall  1973 

The  Constitution  is  the  basic  document  of  our  American  political  system. 

From  this  fundamental  document  our  laws  are  derived.   In  our  nation's 

history  it  has  been  altered  only  26  times,  and  only  after  long  debate      . 

and  serious  thought.   Recently,  several  new  amendments  have  been  proposed;  M 

which  if  any  would  you  support? 
An  amendment  to  prohibit  abortion  under  all  circumstances  except  to 
save  the  life  of  the  mother?  His  ...   18% 

Hers...   21% 
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GENE  TAYLOR  (7th  diet.  R.)l973 

Do  you  approve  of  permitting  abortion  on  demand  through  the  first  three 
months  of  pregnancy  as  provided  in  the  recent  Supreme  Court  decision? 

Tes  44 .  1* 

No 52.79t 

No  answer  3.2^ 

NEVADA 

TSTTTTTg.  TOWELL(at  large  R.)1973 

Abortion:  Agree  with  the  recent  Supreme  Court  decision  liberalizing 
abortion  laws? 

.    Yes 65^ 

*   No  26^ 

No  opinion 9% 

NEW  HAMPSHIRE    '   • 

JAMSS  C.  CLEVELAND  (2nd.  dist.  R.)  Summer  1974 

The  Supreme  Court  has  ruled  that  a  woman  has  the  right  to  obtain  an 
abortion  during  the  first  three  months  of  pregnsincy  with  her  physician  's 
approval;   that  during  the  second  three  three  months  the  states  may 
regulat*  the  procedures  employed  only  to  protect  her  health;  and  that 
thereafter,  a  state  may  prohibit  abortions  except  those  necessary  to  her 
•4t       life  or  health.  Do  you  agree? 

Yes 70^ 

No  26^ 

Undecided  4^ 

NEW  JERSEY     MAJORITY  SUPPORTS  THE  RIGHT  TO  CHOOSE  ABORTION 

EDWIN  B.  PORSYTHE  (6th  dist.  R.)  Svmmer  1973 
What  is  the  best  policy? 
permit  the  Supreme  Court  decision,  which  upholds  a  woman's  right 

to  early  abortions,  to  stand  67^ 

enact  a  Constitutional  amendment  banning  such  abortions  24^ 

enact  a  Constitutional  amendment  giving  the  States  the 

right  to  decide  9^ 

HENRY  HELSTOSKI  (9th  dist.  D.)  Summer  1974 

Do  you  favor  the  Supreme  Court  decision  which  states  women  sind  their 
doctors  can  decide  about  abortions  within  the  first  three  months  of 
pregnancy  and  further  allows  the  states  to  regulate  abortions  after 
three  months? 

Yes  55.6^ 

No  38.0^ 

Undecided  °'49^ 

JOSEPH  G.  MINISH  (I1th  dist.  D.)  Summer  1974 

Do  vou  favor  a  Constitutional  amendment  to  prohibit  abortion? 
.    Yes  23.5^ 

•  5r.:::::::::::::.: ^s.e^ 

Undecided  ' -^^ 

EDWARD  J.  PATTEN  (I5th  dist.  D.)  i>p.u.fe  1974 

How  do  you  feel  about  abortion?  (Check  only  one) 
a)  Let  the  United  States  Supreme  Court  decision  stand  (Allow  an  abortion 

within  90  days  after  conception)  57.3^ 

^    b)  Disagree  with  court  decision  and  favor  a  Constitutional  amendment 

^       that  would  forbid  all  abortions  9.8% 

c) Disagree  with  court  decision  and  favor  prohibiting  abortions  except 
under  specail  medical  circumstances  (danger  to  the  mother's  life» 

victims  of  rape,  etc.) end. 

d)  Let  each  state  decide  the  matter  itself  d*'^ 


* 


• 
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ROBERT  A.  ROE  (8th  diet.  D. )  Summer  1974 

Do  you  favor  the  Supreme  Court  decision  which  states  women  and  their 
doctors  can  decide  about  abortions  within  the  first  three  months  of 
pregnancy  and  further  allows  the  states  to  regulate  abortions  after 
three  months? 

Yes  58.4^  . 

No  29.8*  • 

Undecided  9.4* 

NEW  JERSEY  cont'd,   jjq  ^^-^^^   MAJORITY 
JOHN  E.  HUNT  (1st  dist.  R.)  September  1973 

Which  Congressional  course  of  action  do  you  favor? 

1 )  Do  nothing  and  let  the  Supreme  Court  decision  permitting  abortions 

stand?  42^ 

2)  Enact  amendment  to  let  each  state  decide  the  abortion  question  47% 

3)  Undecided  11% 

ROBERT  A.  R0E(8th  dist.  D.)  Summer  1974  (same  questionnaire  as  cited  above) 

Supreme  Court  decisions  sanctioning  abortion  have  now  placed  the 
"right  to  life"  issue  before  Congress.   Some  members  have  proposed  legis- 
lative action  to  amend  the  Constitution  to  extend  the  right  to  life  and 
full  legal  protection  to  the  unborn.  Do  you  favor  this  proposal? 

Yes  54 .8% 

No  49.5% 

Undecided  13.5% 

NEW  YORK  MAJORITY  SUPPORT  THE  RIGHT  TO  CHOOSE 

JONATHAN  B.  BINGHAM  (23rd.  dist.  D.)   December  1972 

Abortion  Adults  Youth 

should  be  left  entirely  to  the  woman  and  her  doctor  80%    90> 

should  be  allowed  only  under  special  circumstances 

(like  danger  to  the  mother's  life)  14%     ^^ -^ 

should  not  be  permitted  5%     1%  ^ 

don't  know,  no  opinion  1%     0% 

HAMILTON  FISH  (25th  dist.  R.)  Summer  1974 

Would  you  favor  a  Constitutional  amendment  prohibiting  abortions? 

Yes  21% 

No 71%    * 

Undecided  6% 

No  response  2% 

BENJAMIN  A.  GILMAN  (26th  dist.  R.)  Summer  1973 
Do  you  favor  Congress: 

1)  letting  states  devise  their  own  abortion  laws  21%     . 

2)  upholding  the  Supreme  Court  decision  permitting  abortion  55%    "W 

3  J  enacting  a  Constitutional  amendment  prohibiting  abortion 21% 

4)  no   opinion 3% 

JAMES   R.    GROVER   (2nd   dist.    R. )  Spring  1974 

Do  you  favor  a  Constitutional  amendment  to  protect  the  unborn? 

Yes  40.2%   . 

No  53.4%  if 

Undecided  6.3% 

JAMES  M.  HANLEY  (32nd  dist.   )  Fall  1974 

Do  you  feel  that  the  question  of  abortion  is  a  private  one  between 

a  woman  and  her  doctor? 

Yes  80.5% 

No  15.5% 

Do  you  feel  that  an  amendment  to  the  Constitution  is  needed  to  reverse     ^ 

a  Supreme  Court  decision  which  now  prevents  the  States  from  outlawing 

abortions? 

Yes  31 .86% 

No  68.14% 
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JOHN  MURPHY  (17th  diet.   )  Fall  1974 

People  who  agree  with  the  Supreme  Court  ruling  that  the  States  cannot 
proniDix  aoorxions  during  the  first  three  months  of  pregnancy,  but  may 
regulate  abortion  procedures  during  the  second  three  months  and  prohibit 

^    abortions  during  the  balance  of  pregnancy ^^■*'-,  . 

Those  who  said  there  should  be  no  laws  regarding  abortion:  that  is  should 
be  a  matter  of  conscience  and  medical  advice  82,o 

°''gaS;  lllU  JoLJder'thi  'iS'ol'Iiortion  the  most  vital  to  be  faced  this 
v^  The  Supreme  Court  by  a  7-2  decision  has  made  abortions  very  easy  to 
?o^btaIn  bv  sanng  it  is  ?mconstitutional  for  government  to  intervene  at 


all 


all  the  unborn  from  the  moment  of  concepti  ^---  ,-  , 

b)  The  Constitution  should  be  amended  to  allow  abortion  ^'^^y ^J° ^^^^^  ^^ 

c>  The^Constitutron  Ihouid'be'^eAded' to'ailow  abortion  only  to  protect 
^     ?he  hellth  of  ?he  mother,  in  rape  caes,  or  where  there  is  evidence 
that  a  defective  child  will  be  ^orn. ..........-..••••••• •••••   ^ 

d)  I  disagree  with  the  Supreme  Court  decision  but  would  not  amena  the  . 

Constitution  to  impose  my  views  on  others  ••••••••••••♦•;;;•• 

e)  I  agree  with  the  Supreme  Court  decision,  and  would  leave  the 

Constitution  alone 

HOWARD  W.    ROBINSON    (27th  dist.    R.)      Fall  1973 

Would  you  favor  an  amendment  to  the  Federal  Constitution  to  (in  effect) 

repeal  such  laws  and  allow  abortion  only  to  save  the  life  of  the  mother? 

No 685S 

HENRY  SMITH  (36th  dist.  R.)  Summer  1974 

Do  you  feel  abortion  should  be: 

a)  Illegal  18% 

b)  A  decision  to  be  made  solely  by  a  woman  and  her  doctor  55% 

c)  Legal  but  with  limitations  23% 

d)  Undecided  4% 

SAMUEL  S.  STRATTON  (28th  dist.D.)  December  1973 

Do  you  favor  a  Constitutional  amendment  overruling  the  recent 
Supreme  Court  decision  on  abortion? 

No  56% 

WILLIAM  WALSH  (33rd  dist.    )  Summer  1974 

What  is  your  position  on  the  Supreme  Court  decision  on  abortion? 

For  58 . 5% 

Against  33.75% 

JOHN  W.  WYDLER  (5th  dist.  R.)   Summer  1974 
Abortion —  Do  you  favor  abortion  on  demand? 

Yes  55.9% 

No  35.5% 

Undecided  8.6% 


* 


• 


• 


• 


• 


NORTH  CAROLINA 

IKE  ANDREWS  (4th  dist.   )   Fall  1974 
^  Do  you  support  a  Constitutional  amendment  prohibiting  abortion? 
^  No 


76.17. 
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L.  RICHARDSON  PREYER  (6th  dist.  D.)  October  1973 

Do  you  agree  vmth  the  Supreme  Court  decision  establishing  the  legality 
of  abortion  during  the  first  three  months  if  the  woman  and  her  doctor 
agree? 

Yes  72%  ^ 

No  22^     '^ 

No  answer  (>% 

OHIO 

JOHN  MILAN  ASHBROOK  (I7th  dist.  R.)  Summer  1973 

Eo  you  approve  of  the  Supreme  Court  ruling  that  abortion  is  permissible 
under  certain  guidlines? 

Yes    62.496      if 

No    28.85S       ^ 

No   opinion    8.8% 

JOHN  MILAN  ASHBROOK  (17th  dist.  R.)  Summer  1974 

In  1973,  the  Supreme  Court  ruled  that  abortion  was  legal  in  most 
circumstances  when  the  woman  and  doctor  approve.  What  is  your  opinion? 

a)  I  agree  with  the  Supreme  Court  decision  49% 

b;  I  favor  a  Constitutional  amendment  outlawing  abortion  except  in 

cases  of  extreme  potential  danger  to  the  mother  36% 

c)  I  favor  outlawing  all  abortion  7% 

d)  I  favor  a  Constitutional  amendment  which  will  allow  each  state 

to  decide  on  the  abortion  issue  8% 

CLARENCE  E.   MILLER   (  10th  dist.  R  )      Fall    1974 

Do  you  favor  a  Constitutional  amendment  outlawing  abortion? 

Yes  42%     ^ 

No  50%     ^ 

Undecided 8% 

WALTER  E.  POWELL  (sth  dist.  R.)   Pall  1973 

In  a  single  issue  questionnaire  Rep.  Powell  presented  statements  of  more 
than  100  words  for  and  against  the  Supreme  Court  decision  on  abortion. 

Rep.  Ronald  V.  Dellums  in  favor  of  the  Court's  decision 32.7%agree 

Rep.  Lawrence  Hogan  opposing  the  Court's  decision 67.5%agree 

JOHN  F.  SEIBERLING  (I4th  dist.  D.)   Spring  1974 

Do  you  support  changing  the  Constitution  by  adoption  of  a  "right 
to  life"  amendment  which  prohibits  abortions? 

Yes  27.7%    . 

No  70.3%   W 

Undecided  5.0% 

JOHN  F.  SEIBERLING  (I4th  dist.  D.) 

The  Supreme  Court  has  ruled  that  the  government  cannot  prohibit  abortions 
during  the  early  months  of  pregnancy,  but  may  prohibit  them  after  the  6th 
month  of  pregnancy  (except  when  necessary  to  protect  the  mother's  health). 
Which  of  the  following  is  closest  to  your  views  on  the  subject?  Check  one. 

a)  Abortion  should  be  left  entirely  to  each  woman's  conscience,  with 

no  legal  restrictions 42%    _. 

b)  The  Court's  decision  is  reasonable  and  should  not  be  changed.   24%    IC 

c)  The  Constitution  should  be  amended  to  prohibit  abortion 

except  to  save  the  mother's  life  24% 

d)  Undecided  5% 

CHALI^ERS  WYLIE  (I5th  dist.R.)  Winter  73 

On  the  question  of  abortion,  do  you  favor:  Yes     No 

a)  the  Supreme  Court  decision  his    74%     26% 

hers   72%     28% 

b)  absolute  prohibition his    19%     81% 

c;  limited  laws  permitting  abortion  when  medically     hers    20%     80%   . 

judged  necessary  to  preserve  the  health  or  ^ 

life  of  the  mother  his  61%  39% 

hers  61%  39% 
d)  limited  laws  including  the  above  and  adding 

pregnancies  resulting  from  rape  and  incest his  71%  29/» 

■-  -^  hers  72%  28% 
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OREGON 

LL   ULLMAN  (2nd  diet.  D.)  Pall  1974 

Do  you  believe  that  abortions  should  be  prohibited  through  a 
Constitutional  amendment? 

Yes  22 .796 

No  7O.65J 

Undecided  S.7% 


• 


PWSYLVAHIA 

JSIWAWD  U.  fllESTER,  JR.  (8th  dist.  R.)   Winter  1973 

The  Supreme  Court  recently  handed  down  a  decision  liberalizing  abortion. 

What  is  your  opinion  regarding  the  decision  and  future  policy? 

•agree  with  the  Supreme  Court  decision  59^ 
favor  a  Constitutional  sunendment  banning  abortions I45S 

favor  a  Constitutional  amendment  giving  the  States  the  power  to 
decide  under  what  circumstances  an  abortion  may  be  performed....  27% 
R.  LAVMNCE  COUGHLIN  (I3th  dist.  R.)  Fall  1973 

Do  you  approve  of  the  Supreme  Court  decisions  on  abortion? 

Yes  e^% 

No  265S 

Undecided  13'jJ 

JOSEPH  M.  GAYDOS  (20th  dist.  D.)  Summer  1974 
"Home  phone  poll"  concerning  the  liberaliazation  of  abortion  laws 

a)  Opposed  any  further  easing  of  abortion  laws 1,219-4754 

b  )  Favored  liberalization 1,1  30-43^ 

c)  Had  no  opinion  on  the  issue  263-10% 

H.  JOHN.  HEINZ  (I8th  dist.  R.)  Fall  1973 

Do  you  favor  Constitutionally  outlawing  abortion?  Fall  1973 

Yes  585S 

No 53i 

GUS  YATRON  (6th  dist.D.)  Fall  1974 

Which  of  the  following  is  closest  to  your  view  on  abortion? 

a)  Abortion  should  be  entirely  a  decision  between  a  woman  and 

her  doctor  43.0^4 

b)  Opposed  to  abortion  on  any  grounds 13. 0^4 

c)  Support  the  Supreme  Court  decision,  allowing  abortion  in  earlier 

months  of  pregnancy 11. 05^ 

d)  Abortion  should  be  allowed  in  any  instance  to  protect  life  or 

hesdth  of  mother  26.0% 

e)  Undecided 2.0% 

SOUTH  CAROLINA 

JMYC  SPEMflE  (    2nd.   dist.   R.)    i^ecember  73 

Do  you  favor:   The  Supreme  Court's  allowing  abortions? 

*  r::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::   ^ 

SOUTH  DAXOTA 

JAMES  ABWJOR  (2nd  dist.  R.)  September  1973 

Abortion:  Agree  with  the  recent  Supreme  Court  decision  liberalizing 
abortion  laws?  ^^. 

Ho  55% 

I.e..: 40J 

Undecided  ^^ 

TEXAS 

Bin  ARCHER  (7th  dist.  R.)  Spring  1974  . 

Should  the  individual  states  be  granted  the  right  to  pass  laws  restricting 
abortions?  ^^  . 

Taa         °'^ 


• 


• 


60-577  O  -  76  -  PT.IV  -  3 


* 
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RICHARD  CRAW?ORD  VfHITE   (l6th  diet.    D.)    June  1973 

Do  you  agree  with  the  Supreme  Court  decision  establishing  the  legality 

of  abortion  during  the  first  six  months  if  the  woman  and  her 

physician  agree? 

Yes  64^ 

No  25^ 

No  opinion  Il^ 

VERMONT 

RICHAM)  MALLORY  (  at  large  R.)  Spring  1974 

Do  you  believe  that  the  Supreme  Court  decision  that  permits  women  and 
their  doctors  to  decide  about  abortions  within  the  first  3  months  of 
pregnancy  and  allows  the  State  to  regulate  abortions  after  3  months  is 
a  reasonable  solution? 

Favor  decision  66^ 

Opposed  24% 

Undecided  10% 

VIRGINIA 

JOEL  T.  BROYHILL  (10th  dist.  R.)  Winter  1974 

Do  you  suppoBt  changing  the  Constitution  by  adoption  of  a  "right  to  life" 
amendment  which  prohibits  abortions  except  in  rare  circumstances? 

No  67 .  3^ 

Yes  26.2?i 

Undecided  6.3^ 

M.  CALDWELL  BUTLER  (6th  dist.  R.) 

The  Supreme  Court  of  the  United  States  ruled  in  1975  that  existing  state 
laws  restricting  the  practice  of  abortion  were  unconstitutional.   The 
ruling  allows  the  states  to  impose  restrictions  on  the  medical  condi- 
tions under  which  abortions  may  be  performed  during  the  last  six  months 
of  pregnanacy.   There  has  been  a  great  deal  of  controversy  over  this 
decision  and  the  Congress  is  now  faced  with  three  alternatives: 

a)  It  may  refuse  to  approve  any  Constitutional  amendment.  This  v;ould 

have  the  effect  of  leaving  the  Supreme  Court  decision  unchanged.   33. 8;^ 

b)  It  may  approve  a  Constitutional  amendment  which  would  place  all 
regulations  of  abortions  under  state  jurisdiction.   Previous  to 

the  Supreme  Court  decision,  the  states  exercised  such  jurisdiction.  23.2^ 

c)  It  may  approve  a  Constitutional  amendment  v/hich  would  prohibit 
abortion  except  in  rare  circumstances  (this  is  often  call  the 

Right  to  Life  amendment.)  11.2^ 

ROBERT  W.  DANIEL  (4th  dist.  R.)  Summer  1974 

Should  Congress  pass  a  Constitutional  amendment  to  make  abortion  against 
the  law? 

Yes 25^    A 

No  64^    ^ 

Undecided  11''' 

STANFORD  E.  PARRIS  (8th  dist.  R.)  Spring  1974 

Do  you  support  changing  the  Constitution  by  adoption  of  a  "right  to       ^ 
life"  amendment  v;hich  prohibits  abortions?  Adults  Youth 

Yes  27.7%   77951 

No  70.3'    2,907 

WISCONSIN 

HAROLI)  J'R0ELICH(8th  Dist.  R.) 

Abortion:  Agree  with  the  recent  Supreme  Court  decision? 

Yes  48^ 

No  38* 
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WILLAIM  A.  STEIGER  (6th  diet.  R.)  Pall  1973 

Abortion:  Allowing  the  Supreme  Court  decision  to  stand 36% 

Amending  the  Constitution  to  restore  to  the  states  the 

power  to  regulate  abortion  11.5^ 

Amending,  the  Constitution  to  prohibit  in  all  but  extreme 

circumstances  52> 

No  abortion  in  any  circumstances  5% 

WYOMING 

ClIPP  Hansen  (senate  R.)  summer  1974 

Do  you  favor  amending  the  Constitution  so  that  abortions  would  be  prohibited? 

Yea      26^ 

*  5o!. ::::::::::::::::::::::::::..: ^^ 

Uncertain  ^  2% 
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The  Religious  Coalition  for  Abortion  Rights  is  a 
joining  together  of  those  national  religious  organi- 
zations for  the  following  purpose; 

"To  encourage  and  coordinate  support  for  safe- 
guarding the  legal  option  of  abortion,  for  ensuring 
the  right  of  individuals  to  make  decisions  in 
accordance  with  their  consciences:  and  for  op- 
posing efforts  to  deny  this  right  of  conscience 
through  constitutional  amendment,  or  federal  and 
stale  legislation" 
The  members  of  the  Religious  Coalition  for  Abortion 
Rights  are: 

Division  of  Social  Ministries 
American  Baptist  Churches 

American  Ethical  Union 

National  Women's  Conference 
of  the  American  Ethical  Union 

American  Humanist  Association 

B'nai  B'rith  Women 

Catholics  for  a  Free  Choice 

Washington  Office 
Church  of  the  Brethren 

National  Council  of  Jewish  Women 

National  Federation  of  Temple  Sisterhoods 

General  Executive  Board 
Presbyterian  Church  in  the  U.S. 

Commission  on  Women's  Concerns 
Presbyterian  Church  in  the  U.S. 
Union  of  American  Hebrew  Congregations 
Unitarian  Universalis!  Association 
Unitarian  Universalis!  Women's  Federation 

Board  of  Homeland  Ministries 
United  Church  of  Chris! 
Center  for  Social  Action 
United  Church  of  Christ 

Board  of  Church  and  Society 
United  Methodist  Church 

Women's  Division 

Board  of  Global  Minislries 

Uniled  Melhodist  Church 

Church  and  Sociely  Unit 

Uniled  Presbylerian  Church,  USA 

Washinglon  Office 

Uniled  Presbylerian  Church,  USA 

Women's  Program  Uni! 

United  Presbyterian  Church,  USA 


FOREWORD 

Over  the  past  several  years  many  religious  organi- 
zations have  adopted  the  position  that  decisions 
concerning  abortion  should  be  made  according  to 
individual  conscience,  consistent  with  responsible 
medical  practice.  The  recent  decisions  of  the  Supreme 
Court  recognized  that  abortion  is  a  personal  decision 
which  should  not  be  dictated  by  the  state. 

Underlying  the  present  movement  to  overturn 
those  Supreme  Court  decisions  is  a  particular  view- 
point concerning  the  beginning  of  human  life  and  the 
value  of  life  itself.  The  opponents  of  abortion  rights 
buttress  their  arguments  with  theological  doctrine  as 
if  it  were  universally  accepted.  Yet  over  the  broad 
spectrum  of  religious  America,  there  are  widely 
differing  views  on  these  questions.  Even  among  the 
religious  organizations  which  support  the  legal  option 
of  abortion,  there  is  no  unanimity  in  the  answers  to 
such  questions  as,  When  does  human  life  begin?  or, 
Does  abortion  do  violence  to  the  sanctity  of  life? 

The  purpose  of  this  booklet  is  to  examine  some  of 
the  beliefs  and  values  at  issue  in  the  abortion  debate 
and  to  explain  the  ethical  views  of  those  who  support 
the  legal  option  of  abortion.  The  conclusions  ex- 
pressed are  those  of  the  author  but  the  Religious 
Coalition  for  Abortion  Rights  hopes  they  will  be 
helpful  to  readers  who  seek  answers  to  the  questions 
which  have  been  raised  in  the  current  debate. 


About  the  Aulhor- 

Dr.  J.  Philip  Wogaman  is  the  Dean  and  a  professor  of 
Christian  Social  Ethics  at  the  Wesley  Theological  Seminary  in 
Washington,  DC.  He  holds  a  Ph.D.  in  Social  Ethics  from 
Boslon  Universily  and  was  formerly  Ihe  Direclor  of  !he 
Pacific  Cenler  for  the  Study  of  Social  Issues  at  the  University 
of  the  Pacific. 

Dr.  Wogaman  is  an  ordained  minister  of  the  United 
Methodist  Church.  He  is  presently  on  the  Board  of  Directors 
of  the  American  Society  of  Christian  Elhics  and  is  a  member 
of  Ihe  American  Academy  of  Religion.  He  is  the  author  of  a 
number  of  books  including  Guaranteed  Annual  Income:  The 
Moral  Issues  and  Protestant  Faith  and  Religious  Liberty,  and 
he  was  the  editor  of  the  book.  The  Population  Crisis  and 
Moral  Responsibility.  Dr.  Wogaman  has  published  numerous 
articles  in  the  Christian  Century,  Nexus,  Christianity  and 
Crisis,  and  other  periodicals. 
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ABORTION:     SHALL     WE     RETURN     TO 
ABSOLUTISM? 

The  Supreme  Court  Decision  in  Moral  Perspective 

A  major  national  controversy  has  again  erupted 
over  the  abortion  question.  In  the  wake  of  he 
Supreme  Court's  ruling  that  present  state  abortion 
laws  are  unconstitutional,  sensitive  Christians  and 
Jews  along  with  other  persons  of  good  will  are 
re-examining  this  moral  question  in  the  light  of  their 
faith  and  conscience.  Some,  who  have  already  con- 
cluded that  abortion  is  a  threat  to  the  value  of  life  in 
our  society,  have  begun  a  counterattack  against  the 
effect  of  the  high  court's  decision.  Those  of  us  who 
support  that  decision,  but  at  the  same  time  value 
human  life  dearly,  are  under  a  special  obligation  to 
explain  why.  It  is  particularly  important  to  explain 
why  in  relation  to  our  ultimate  beliefs  and  values. 
First,  however,  it  is  necessary  to  review  the  Court's 
decision  and  to  pay  some  attention  to  the  views  of 
those  who  now  oppose  it. 

Debate  Over  the  Court's  Decision 

In  Roe  v.  Wade  (decided  with  a  companion  case  on 
January  22,  1973),  the  Supreme  Court,  by  a  7  to  2 
majority,  struck  down  state  laws  prohibiting  abortion 
prior  to  the  viability  of  the  fetus.  It  did  permit  states 
to  enact  laws  designed  to  protect  the  health  of 
women  during  the  second  three  months  of  pregnancy 
and  to  prohibit  abortion  altogether  during  the  period 
of  viability  (about  the  last  three  months  of  preg- 
nancy). The  Court's  own  summary  of  these  decisions 
was  in  three  parts: 

(ajFor  the  stage  prior  to  approximately  the  end  of 
the  first  trimester,  the  abortion  decision  and  its 
effectuation  must  be  left  to  the  medical  judgment 
of  the  pregnant  woman  s  attending  physician. 

(bjFor  the  stage  subsequent  to  approximately  the 
end  of  the  first  trimester,  the  State,  in  promoting 
its  interest  in  the  health  of  the  mother,  may.  if  it 
chooses,  regulate  the  abortion  procedure  in  ways 
that  are  reasonably  related  to  maternal  health. 

(c)For  the  stage  subsequent  to  viability,  the  State, 


in  promoting  its  interest  in  the  potentiality  of 
human  life,  may.  if  it  chooses,  regulate,  and  even 
proscribe,  abortion  except  where  it  is  necessary,  in 
appropriate  medical  judgment,  for  the  preservation 
of  the  life  or  health  of  the  mother. 

The  first  two  paragraphs  were  based  upon  the 
Court's  careful  review  of  medical  evidences.  The  last 
paragraph  was  based  upon  the  Court's  judgment  that 
prior  to  viability  (that  stage  in  the  development  of  an 
unborn  fetus  when  it  could  be  expected  to  survive 
premature  delivery)  there  is  no  basis  in  law  for  the 
judgment  that  the  fetus  is  a  human  person  in  the  full 
legal  sense.  Writing  for  the  Court's  majority.  Justice 
Blackmun  contended  that  "we  need  not  resolve  the 
difficult  question  of  when  life  begins.  When  those 
trained  in  the  respective  discipUnes  of  medicine, 
philosophy,  and  theology  are  unable  to  arrive  at  any 
consensus,  the  judiciary,  at  this  point  in  the  develop- 
ment of  man's  knowledge,  is  not  in  a  position  to 
speculate  as  to  the  answer." 

This  last  point  was  crucial.  Even  though  the 
Court's  decision  was  based  upon  a  careful  and 
scholarly  review  of  the  history  of  thought  on  this 
subject,  it  was  subjected  to  an  almost  immediate 
counterattack.  The  counterattack  was  based  upon  the 
belief  that  human  life  is  present  at  all  stages  of 
pregnancy.  This  belief  was  stated  forcefully  by 
Senator  Mark  Hatfield  (R.-Ore.)  in  a  Senate  speech 
supporting  a  Constitutional  Amendment  to  counter- 
act the  decision.  "The  facts  of  embryology  seem 
compellingly  clear  to  me,"  he  said  "human  life-the 
existence  of  the  person-begins  when  life  begins. 
When  that  life  commences  its  development,  it  is 
human  life-not  any  other  form  of  life,  or  not  just 
general  life,  but  human  life.  And  since  it  is  there,  it  is 
obviously  being.  It  is  a  human  being.  That  seems  to 
be  the  evidence  of  science."  The  proposed  Constitu- 
tional Amendment,  sponsored  by  Senator  James 
Buckley  (C.-N.Y.),  Senator  Hatfield,  and  others, 
would  redefine  the  word  "person"  in  the  following 
way:  "With  respect  to  the  right  to  life,  the  word 
■person',  as  used  in  this  Article  and  in  the  Fifth  and 
Fourteenth  Articles  of  Amendment  to  the  Constitu- 
tion of  the  United  States,  applies  to  all  human  beings, 
including  their  unborn  offspring  at  every  stage  of 
their  biological  development,  irrespective  of  age, 
health,  function  or  condition  of  dependency" 
(emphasis  supplied). 
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Quite  understandably,  thoughtful  people  find 
much  in  this  counterattack  against  abortion  appeal- 
ing. The  definition  of  all  nascent  life  (that  is,  all  life 
between  conception  and  birth)  as  human  simplifies 
what  may  otherwise  be  very  difficult  questions.  The 
problem  of  definition  is  that  between  conception  and 
birth  nascent  life  is  in  constant  development.  Unless 
we  choose  one  of  those  two  rather  definite  points 
(conception  and  birth)  as  the  time  when  life  becomes 
human,  we  do  have  a  difficult  time  drawing  the  line. 
Few  would  want  to  leave  nascent  life  in  its  last  stage 
unprotected  by  law,  and  the  only  other  clear  point  of 
reference  is  at  the  very  beginning  of  pregnancy. 

But  the  appeal  of  the  anti-abortion  position  is  not 
just  the  value  of  its  apparent  clarity.  Rhetoric 
employed  by  spokesmen  for  the  movement  makes 
much  of  the  confrontation  between  the  sanctity  of 
life  on  the  one  hand  and  the  cheapening  of  life 
through  violence  on  the  other.  In  an  article  in  The 
Christian  Century  (AprU  25,  1973),  Prof.  C.  Eric 
Lincoln,  put  this  vividly: 

/,  for  one,  am  sick  of  blood  and  blood-letting  in 
the  streets,  on  the  battlefields,  and  in  the  safe 
aseptic  privacy  of  a  doctor's  office.  In  our  con- 
tinuing retreat  from  responsibility,  we  are  too 
ready  to  wipe  out  the  consequences  of  our  private 
and  public  acts  with  a  shrug  and  a  resort  to  blood. 
But  there  are  consequences  to  human  behavior- 
economic,  political,  social,  psychological  and  sex- 
ual: and  neither  the  bayonet  nor  the  scalpel  is  the 
ideal  means  of  setting  things  right.  .  .  .  To  my 
present  way  of  thinking,  unrestricted  abortion- 
"left  up  to  the  woman  and  her  doctor"-is  but  one 
more  example  of  the  retreat  from  responsibility 
which  seems  characteristic  of  the  times. 

Senator   Hatfield   expressed   the   same    point   in  his 
Senate  speech: 

Abortion  is  a  form  of  violence.  That  is  the 
undeniable  reality,  ft  is  the  destruction  of  life.  It 
furthers  the  dehumanization  of  life.  It  cheapens 
life.  There  is  no  single  characteristic  of  our  society 
that  troubles  my  inner  self  more  than  the  degra- 
dation, the  cheapening,  the  dehumanization  of  life 
that  we  see  all  around  us  today.  That  is  what  is  at 
the  heart  of  the  terrible  inhumanity  of  our  policies 


in  Indochina.  Human  life  became  cheap,  and  easily 
expendable- especially  Asian  life,  which  somehow 
seemed  less  valuable  titan  American  life.  We 
justified  policies  by  talking  about  body  counts. 
A  nd  we  destroyed  all  sensitivity  to  the  sanctity  of 
human  life.  That  is  what  happened  at  Attica.  That 
is  what  happens  whenever  we  heed  the  frightened 
and  vengeful  pleas  for  "law  and  order"  that  would 
have  us  crush  the  lives  of  others.  The  same  holds 
true  for  capital  punishment.  The  State  cannot  be 
so  arrogant  as  to  take  away  that  ultimate  right  of 
every  citizen- the  right  to  life.  .  .  .  We  have  suf- 
fered so  many  assaults  on  the  sacredness  of  human 
life  that  our  conscience  is  insensitive  and  numb. 

Such  statements  rather  clearly  seem  to  link  the 
proponents  of  abortion  to  a  generally  callous  attitude 
toward  life  and  violence. 

There  is,  moreover,  the  somewhat  subtle  question 
of  how  a  pregnant  woman  views  the  fetus  within  her 
own  body.  Senator  Hatfield  quotes  a  statement  by 
Roman  Catholic  moral  theologian  Bernard  Haring 
which  speaks  eloquently  of  this  relationship:  "It 
makes  an  enormous  difference  whether  she  considers 
the  fetus  only  as  'tissue'  or  entertains  motherly 
feelings  toward  this  living  being.  The  humanization  of 
all  mankind,  the  totality  of  human  relationships 
cannot  be  dissociated  from  this  most  fundamental 
and  life-giving  relationship  between  the  mother  and 
the  unborn  child.  All  forms  of  arbitrary  rationaliza- 
tion to  justify  abortion  will  lead  to  other  types  of 
alibiing  about  interpersonal  relationships  and  further 
explosions  of  violence."  Indeed,  would  widespread 
practice  of  abortion  make  such  human  relationships 
simply  utilitarian''  Would  this  not  affect  the  attitudes 
of  even  those  mothers  who  have  no  intention  of  ever 
aborting  a  pregnancy? 

Further  questions  have  been  raised  by  some  black 
leaders,  such  as  the  Rev.  Jesse  Jackson,  who  regard 
abortion  as  a  form  of  genocide  practiced  against 
blacks.  Senator  Hatfield  argues  that  "the  dispossessed 
should  be  listened  to,  and  allowed  to  speak  for 
themselves."  When  they  do  so,  he  asserts,  "the  truth 
is  that  in  general  they  have  not  been  the  ones  asking 
for  abortion  laws  to  be  liberalized.  ...  When  we 
realize  that  society  has  been  more  ready  to  provide 
assistance  for  the  poor  to  have  abortions  than  for  the 
poor  to  have  children,  maintained  by  an  adequate 
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standard  of  living,  we  recognize  the  truth  spoken  by 
those  who  view  abortion  as  another  form  of  our 
oppression  of  the  poor."  Thus,  support  for  abortion 
emerges  in  the  minds  of  its  opponents  not  only  as 
anti-life  and  pro-violence  but  also  anti-black  people 
and  anti-poor  people. 

Not  surprisingly,  such  arguments  place  proponents 
of  abortion  on  the  defensive.  Does  liberalization  of 
abortion  laws  really  put  us  on  the  slippery  slope  of 
violent  disregard  for  human  life  and  justice?  Does  this 
threaten  the  foundational  values  of  our  society?  Is 
tliis  really  against  the  stream  of  the  higher  values  of 
the  Judeo-Christian  religious  traditions? 

Of  course  there  is  much  to  what  Senator  Hatfield 
and  Prof.  Lincoln  and  others  have  said.  Our  society 
has,  to  a  considerable  degree,  shown  disrespect  for 
human  life.  We  have  used  violence  casually.  We  have 
neglected  the  poor,  and  we  have  oppressed  minority 
groups.  Our  sexual  behavior  has  become  looser  and 
more  utilitarian  and  our  family  ties  have  become 
weaker.  We  are,  in  many  respects,  morally  insensitive 
and  irresponsible.  Whether  any  of  this  can  be  related 
to  abortion,  either  as  cause  or  effect,  is  in  my  mind 
very  doubtful.  Indeed,  the  main  sponsor  of  the 
proposed  new  Constitutional  Amendment,  Senator 
James  Buckley,  has  been  a  consistent  advocate  of 
capital  punishment,  the  Vietnam  war,  and  other 
evidences  of  dehumanization  of  life  cited  by  Senator 
Hatfield  in  his  speech  supporting  the  same 
amendment! 

Furthermore,  so  much  of  the  debate  is  carried  on 
by  male  politicians  or  male  theologians  and  ethicists, 
that,  as  Claire  Boothe  Luce  once  wrote.  "The 
motivations,  psychology  and  emotions  of  women 
who  face  the  trauma  of  induced  abortion  are  given 
little  attention.  .  .  .  The  question  here  is  not  ot 
'taking  the  side  of  women,"  but  of  taking  the 
woman's  side  of  the  abortion  question  into  considera- 
tion." Have  those  who  seem  totally  concerned  with 
the  rights  of  the  fetus  seriously  considered  the  impact 
on  the  life  of  a  woman  whom  they  would  have  the 
law  compel  to  carry  a  pregnancy  to  term,  no  matter 
what  that  might  do  to  her  own  life? 

Certainly  the  sanctity  of  life  is  basic,  and  the 
problems  raised  by  those  who  favor  legal  strictures 
against  abortion  warrant  our  deepest  concern.  For 
one  thing,  I  believe,  we  can  all  agree  that  abortion  is 
not  the  best  form  of  birth  control.  Other  forms  of 


birth  prevention  are  preferable  where  a  choice  is 
possible  because  respect  for  fetal  potentialities  is  not 
unrelated  to  respect  for  life.  As  a  matter  of  personal 
choice,  the  initial  presumption  in  any  particular 
instance  should  be  against  use  of  abortion. 

But  the  legal  question  is  another  matter.  Those 
who  favor  a  new  Constitutional  Amendment  wish  to 
demolish  outright  the  Supreme  Court's  decision. 
They  would  have  us  return  abortion  to  the  criminal 
code.  What  would  this  mean'  Potentially,  it  would 
mean  that  women  would  be  prohibited  by  law  in  all 
the  states  from  having  abortions.  An  abortion  would 
again  become  a  form  of  illegal  behavior,  punishable 
by  criminal  law. 

Indeed,  if  the  language  of  the  proposed  amend- 
ment were  followed  strictly  in  all  the  states,  it  is 
difficuU  to  escape  the  conclusion  that  abortion  would 
be  defined  as  out-and-out  murder.  The  most  serious 
penalties  of  law  would  result  for  women,  their 
doctors,  and  any  others  involved.  In  other  words. 
Senators  Hatfield  and  Buckley  and  others  wish  to 
force  women  not  to  have  abortions  and  to  force 
physicians  not  to  perform  them.  Is  this  really  the 
humane,  life-affirming  way  to  deal  with  abortion? 

Consequences  of  Illegal  Abortion 

We  may  begin  to  answer  this  by  asking  ourselves 
what  could  reasonably  be  expected  to  result  from  this 
return  of  abortion  to  the  criminal  law  codes.  Almost 
certainly  there  would  be  a  return  to  the  hazards  and 
tragedies  of  illegal  abortions.  The  number  of  illegal 
abortions  performed  annually  before  some  states 
began  to  legalize  the  procedure  cannot  be  known,  but 
responsible  estimates  range  to  one  million.  It  has  been 
calculated  by  some  that  during  the  mid-1 960's  illegal 
abortions  terminated  up  to  30  per  cent  of  all 
pregnancies  in  the  United  States  and  that  several 
thousand  deaths  and  as  many  as  a  hundred  thousand 
injuries  resulted  annually. 

Such  hazards  and  tragedies  are  to  be  expected  in 
large  numbers  when  large  numbers  of  women  feel 
compelled  by  circumstance  to  seek  the  abortions 
which  physicians  feel  compelled  by  law  not  to 
perform  for  them.  The  result  is  that  abortions  must 
be  self-inflicted  or  sought  from  frequently  incom- 
petent illegal  abortionists  under  surreptitious  and 
often  unsanitary  conditions.  It  is  no  wonder  that 
thnusands    died    or   were    seriously    injured.   Where 
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abortion  is  no  longer  illegal,  the  number  of  operations 
has  increased  to  some  extent,  but  the  injuries  and 
deaths  have  dropped  sharply.  Today  an  early  abortion 
is  statistically  safer  than  proceeding  through  preg- 
nancy to  the  normal  time  of  delivery. 

Is  there  any  prospect  that  a  new  Constitutional 
Amendment  and  a  new  round  of  state  criminal  laws 
would  reduce  the  number  of  women  seeking  abor- 
tions? There  is  on  the  contrary  every  reason  to 
suppose  that  the  suffering  and  tragedy  from  illegal 
abortions  would  be  increased  from  the  already 
appalling  levels  experienced  before  legalization.  Abor- 
tion is  now  regarded  as  a  matter  of  right  by  millions 
of  women.  Are  we  to  suppose  that  these  women  will 
suddenly  change  their  minds  as  a  result  of  a  new 
Constitutional  Amendment  and  the  moral  arguments 
of  those  who  take  the  absolutist  position?  Is  it  not 
more  likely  that  there  would  be  greater  disrespect  and 
disregard  for  law,  accompanied  by  the  dangers  of 
illegal  abortions?  Would  this  contribute  to  the  sanc- 
tity of  life  in  our  society? 

We  might  also  expect  a  return  to  the  double 
standard  as  to  who  would  be  able  to  get  safe 
abortions.  Prior  to  liberalization  of  abortion  law,  it 
was  the  well-to-do  who  could  afford  to  fly  to  England 
or  Mexico  or  Japan  or  who  could  arrange  for  legal 
exceptions  in  states  permitting  this.  We  are  told  now 
that  poor  people  and  minority  groups  are  really  not 
interested  in  this  kind  of  "genocide"  anyway.  But 
recent  statistics  suggest  that  this  is  not  viewed  a; 
genocide  by  black  women.  Out  of  70,000  abortion; 
performed  during  a  recent  12-month  period  in  New 
York  City,  48  per  cent  of  the  women  involved  were 
black,  and  only  39  per  cent  were  white.  This  is  in 
startling  contrast  to  the  fact  (hat  before  the  change  in 
the  New  York  law,  90  per  cent  of  all  therapeutic 
abortions  in  New  York  City  were  performed  on  white 
women,  according  to  the  Association  for  the  Study  of 
Abortion. 

Black  columnist  Carl  T.  Rowan  commented  on 
this  reversal  from  the  period  when  abortions  were 
illegal: 

Why  the  sudden  upsurge  in  the  number  of 
black  women  getting  abortions;'  For  the  same 
reason  that  far  more  poor  white  women  are  getting 
abortions:  For  the  first  time  in  history  they  can 
legally  abort  an  unwanted  pregnancy  under  medi- 


cally safe  conditions  at  a  price  they  can  af- 
ford. .  .  .  That  so  many  black  women  are  turning 
to  abortion  is  especially  remarkable  when  you 
remember  that  they  have  been  bombarded  with 
superstud  talk  about  how  abortion  is  genocide. 
These  women  know  that,  as  long  as  someone  else 
does  not  force  an  abortion  on  them,  it  is  not 
genocide.  .  .  .  The  anti-abortion  fanatics  offer 
another  kind  of  vicious  circle  to  the  poor.  Force 
those  poor  women  to  have  babies,  curse  them 
when  their  children  go  on  welfare,  deny  the 
children  even  a  minimum  level  of  decency,  then 
wait  for  them  to  get  pregnant  at  age  12  or  13 
when  you  can  tell  them,  "no  abortions,  you  must 
have  babies.  "  (The  Washington  Star-News,  Decem- 
ber 16,  1973.) 

Making  an  abortion  a  criminal  offense  again  will 
deprive  such  women  of  a  service  which  can  be 
purchased  with  safety  by  the  more  prosperous.  Would 
this  contribute  to  the  humanization  of  our  society? 

Speaking  for  her  sister  blackwomer^,  Margaret 
Sloan,  co-editor  of  Ms.  Magazine,  said: 

"...  It's  nice  for  philosophers  and  moralists  to 
sit  around  and  debate  whether  or  not  women 
should  have  abortions.  The  fact  of  the  matter  is  we 
have  lost  as  many  women  from  illegal  abortions  as 
we  lost  American  men  at  the  height  of  the  Viet 
Nam  war  Eighty-five  percent  of  the  women  that 
die  every  year  from  illegal  abortions  are  black  and 
brown  women.  So  while  we're  sitting  back  debat- 
ing whether  or  not  women  should  have  them, 
women  are  dying  because  of  sexism.  We  have  lost  a 
lot  of  women  and  we  are  still  doing  that.  " 

Implications  for  Population 

We  cannot  separate  these  personal  decisions  from 
the  social  framework  in  which  they  happen,  nor  the 
U.S.  position  from  the  world  situation.  Abortion  is 
the  most  widely  used  means  of  birth  control  in  the 
world,  because  for  many  it  is  the  only  method 
available.  Estimates  are  that  there  are  between  30  to 
40  million  abortions  around  the  world  each  year.  The 
toll  of  suffering  is  immense,  yet  in  present  circum- 
stances, would  it  have  been  less  if  30  to  40  million 
more  babies  had  been  added  to  a  world  population 
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each  year-and  in  situations  where  adequate  nurture 
was  impossible?  Many  thoughtful  people  have  already 
concluded  that  too  many  people,  far  from  contri- 
buting to  our  sense  of  human  worth,  actually  tend  to 
diminish  it.  Historically,  population  growth  has  been 
limited  by  disease  and  famine,  supplemented  on  some 
occasions  by  war  and  on  very  few  occasions  by 
voluntary  abstinence  from  sexual  activity.  Increased 
use  of  birth  control  measures  has  had  considerable 
effect,  but  apparently  not  enough  to  preclude  a 
return  to  disease  and  famine  as  nature's  own  way  to 
limit  growth.  We  need  to  ask  ourselves  seriously 
whether  the  immense  suffering  and  dehumanization 
accompanying  famine  and  pestilence  is  better  than 
the  use  of  abortion  as  a  fall-back  measure  of  birth 
control.  Any  pattern  of  laws  which  contributes  to  the 
world's  population  growth  rate  should  be  scrutinized 
very  carefully  by  those  who  are  truly  sensitive  to 
human  values. 

We  might  look  at  the  experience  of  a  relatively 
rich  country,  Japan,  which  has  had  the  legal  option  of 
abortion  for  some  years.  The  Japanese  growth  rate, 
which  was  around  2.1  per  cent  in  1949  just  after  its 
own  liberalization  of  abortion  laws,  dropped  to  I.l 
per  cent  within  five  years.  If  abortion  laws  had 
remained  highly  restrictive,  it  is  probable  that  the 
Japanese  population  would  have  grown  from  82 
million  to  125  million  rather  than  to  the  107  million 
reported  in  mid-1973.  Whether  Japan  could  have 
handled  the  additional  18  million  people  is  more  than 
doubtful.  Comparable  figures  can  be  cited  for  Eastern 
Europe,  where  laws  were  greatly  liberalized  during 
the  1950's. 

It  seems  likely  that  the  United  States  is  having  a 
similar  experience.  During  the  1960's  and  the  early 
1970's,  the  U.S.  growth  rate  was  about  1.1  per  cent 
annually  (a  figure  which,  if  held  to,  would  have 
resulted  in  a  doubling  of  the  population  before  the 
middle  of  the  21st  century).  The  birth  rate  has  now 
fallen  to  near  replacement  level.  This  decrease  in  the 
birthrate  reflects  greater  public  awareness  of  the 
relationship  between  population  size,  environmental 
problems,  and  resourceand  energy  depletion.  We  have 
had  to  learn  the  hard  way  that  the  planet  does  not 
have  unlimited  room  for  more  people.  But  the 
decrease  has  also  coincided  with  the  liberalization  of 
abortion  law  in  this  country,  culminating  in  the 
Supreme  Court  decision  of  early  1973.  Abortion  is 


not  the  preferable  method  of  birth  control  but,  as 
method  of  last  resort,  it  is  indubitably  effective. 

Many  of  those  who  seek  to  make  abortion  illegal 
show  a  concern  for  enlarging  the  available  supply  of 
food  and  other  human  life-support  resources  and  for 
distributing  these  necessities  with  greater  social  jus- 
tice. But  this  does  not  of  itself  make  their  position  on 
abortion  a  responsible  one.  They  must  be  responsible, 
not  only  for  their  intention  to  enlarge  the  world  food 
supply,  nor  even  for  their  own  personal  actions  in  this 
direction.  They  must  also  accept  responsibility  for 
their  capability  to  do  this  and  for  the  world's 
capacity  to  sustain  life  on  the  scale  it  will  have  to 
with  abortion  excluded.  This  is  not  simply  a  matter 
of  improving  adoption  regulations  to  provide  homes 
for  unwanted  children.  It  is  a  matter  of  being 
reasonably  certain  that  human  life-support  conditions 
will  be  present  on  a  scale  commensurate  with  need. 

It  will  do  no  good' to  argue  that  it  is  possible  to 
affirm  the  sanctity  of  life  in  the  presence  of  even  the 
most  miserable  circumstances  of  poverty  and  over- 
crowding, famine  and  disease.  That  is  romantic 
sentimentality;  impressed  largely  by  those  not  living 
under  those  conditions.  God's  life-affirming  love  must 
be  mediated  through  human  channels,  and  some 
minimum  of  physical  well-being  is  required.  It  is  one 
thing  for  strong  people  to  choose  poverty  or  to 
respond  to  poverty  out  of  their  strength  of  spirit.  It  is 
quite  another  thing  for  persons  who  have  never 
known  anything  other  than  want  and  squalor  to 
emerge  into  spiritual  strength.  God's  grace  does  apply 
to  the  latter  as  well  as  to  the  former.  But,  God's  grace 
does  not  operate  in  a  material  vacuum.  God  did  not 
create  us  as  disembodied  spirits.  Physical  life  must  be 
present  in  adequate  form  before  human  spirituality  is 
possible.  Those  who  wish  to  return  to  repressive  laws 
against  abortion  need  to  ask  themselves  in  a  serious 
way  whether  this  would  really  be  a  decision  in  favor 
of  life  or  whether  it  would  contribute  to  greater 
disregard  for  the  sanctity  of  life  in  the  long  run. 

The  illegal  abortion  route  likewise  cheapens  life. 
Do  we  really  want  to  return  to  the  coat-hanger 
abortions?  To  the  clandestine  abortions  performed  by 
exploitative  incompetents  and  unethical  physicians 
under  unsanitary  conditions  and  at  higher  costs? 
Obviously,  Senator  Hatfield  and  others  like  him  do 
not  want  to  return  to  that -they  want  to  do  away 
with  abortion  altogether.  But  do  they  really  think  it 
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would   be    possible    to    do    today   what   was   never 
possible  prior  to  the  Supreme  Court  decision? 

We  might  expect  an  agonizing  reply  to  these 
questions:  Granted,  millions  of  women  and  families 
might  suffer;  granted,  there  is  a  serious  population 
problem  and  we  must  try  to  do  something  about  it; 
granted,  illegal  abortions  would  resume  by  the  hun- 
dreds of  thousands-it  is  still  the  case  that  every 
abortion  is  simple  murder.  Murder  is  better  defined  as 
murder  and  made  illegal  despite  whatever  benefits  in 
the  way  of  health  and  safety  to  women  can  be 
expected  when  it  is  conducted  in  a  legal,  clinical 
setting.  This  argument  would  finally  boil  down  to  the 
simple  assertion:  "You  wouldn't  solve  the  population 
problem  or  go  about  your  own  individual  family 
planning  by  killing  babies,  and  abortion  means  the 
same  thing."  In  this  way,  all  discussions  of  the 
morality  of  abortion  sooner  or  later  come  back  to  the 
central  question:  When,  really,  does  human  life 
begin? 

Biological  Life 

Senator  Hatfield  treats  this  as  a  very  simple 
biological  matter  at  first  ("Human  life -the  existence 
of  the  person-begins  when  life  begins."),  but  then  he 
discovers  that  this  has  to  be  defined  more  carefully. 
For  he  follows  this  with  the  remark  that  "it  may  be 
sensible  to  point  to  implantation,  and  the  time  after 
potential  segmentation,  as  the  more  precise  moment 
when  truly  individual  and  personal  life  is  present." 
Implantation,  of  course,  occurs  a  few  days  after 
conception.  The  relative  advantage  to  defining  new 
human  personhood  in  relation  to  implantation,  un- 
stated by  the  Senator,  is  that  several  birth  control 
devices  (such  as  the  lUD)  are  designed  to  prevent 
implantation  of  the  conceptus  on  the  uterine  wall, 
not  to  prevent  conception.  If  conception,  as  such, 
were  regarded  as  the  moment  of  emerging  human 
personhood,  all  such  birth  control  devices  would  have 
to  be  treated  as  the  equivalent  of  abortions. 

The  proposed  Constitutional  Amendment  itself 
presumably  falls  into  this  trap,  since  it  defines  as 
"persons"  as  "unborn  offspring  at  every  stage  of  their 
biological  development."  (Indeed,  for  that  matter,  do 
not  even  the  sperm  and  the  ovum  represent  a  stage  in 
the  biological  development  of  human  life?)  Senator 
Hatfield's  position  is  thus  not  as  logical  as  that  of 
most     official     Roman    Catholic    pronouncements. 


which  treat  life  even  before  conception  as  subject  to 
protection-at  least  insofar  as  artificial  contraception 
is  to  be  avoided. 

The  problem  here  is  that  those  who  take  the  more 
simplistic  view  of  abortion  are  trying  to  get  at  human 
value  biologically  when  they  should  rather  seek  to 
understand  it  relationally  and  spiritually.  This  is  not 
to  say  that  there  is  not  a  crucial  biological  element  in 
all  statements  concerning  the  sanctity  of  life  (nor  that 
there  are  not  important  biological  pre-conditions  to 
human  spiritual  existence).  But  it  is  to  say  that  the 
biological  element  alone  is  not  enough  to  form  the 
basis  of  that  sanctity. 

Senator  Hatfield  finally  admits  to  uncertainty:  "I 
recognized,"  he  writes,  "that  everyone  may  not  agree 
about  the  certainty  of  where  personhood  begins.  But 
I  suggest  that  if  we  are  to  err,  then  let  us  err  on  the 
side  of  being  too  liberal  about  the  definition  of 
human  life."  If  we  do  so,  he  continues,  "then  there 
must  be  convincing  certainty  that  a  human  being  does 
not  exist  when  that  life  is  eliminated.  The  burden  of 
proof  lies  with  those  who  would  advocate  abortion  to 
demonstrate  conclusively  that  they  are  not  taking 
human  life." 

The  Relationship  between  Persons  and  God 

To  Christians  and  Jews  who  take  God's  reality 
seriously,  the  definition  of  human  personhood  cen- 
ters on  the  relationship  between  persons  and  God. 
The  value  of  human  life  lies  in  that  relationship-not 
in  the  simple  facts  of  biological  existence.  How  are 
we  to  understand,  then,  the  relationship  which  each 
fetus  has  to  God?  In  what  sense  does  it  already 
participate  in  God's  purposes  and  in  God's  covenant 
of  love?  Does  nascent  life  have  the  same  value  to  God 
as  does  life  after  birth? 

To  get  at  that  question  indirectly,  we  may  well 
refer  to  an  apparent  contradiction  in  the  thought  of 
Dietrich  Bonhoeffer,  the  celebrated  German  theolo- 
gian who  strongly  opposed  abortion.  Bonhoeffer 
expressed  himself  forcefully:  "Destruction  of  the 
embryo  in  the  mother's  womb  is  a  violation  of  the 
right  to  live  which  God  has  bestowed  upon  this 
nascent  life."  (Ethics,  page  175.)  While  the  word 
"this"  is  an  improper  addition  in  translation  from  the 
original  German  text,  it  remains  clear  that  Bonhoeffer 
believed  that  any  particular  embryo  exists  because 
God  has  specifically   given  it  the  gift  of  life.  In  any 
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and  all  pregnancies,  he  continues,  "the  simple  fact  is 
that  God  certainly  intended  to  create  a  human 
being. ..."  (Page  1 76)  Accordingly,  in  his  view, 
abortion  "is  nothing  but  murder." 

Any  Christian  or  Jew  could  rather  quickly  agree 
that  in  general  life  in  the  womb  exists  because  of 
God's  creative  empowerment.  A  life  is  God's  gift  in 
the  sense  that  all  life  is  ultimately  given  and  em- 
powered by  God.  But  Bonhoeffer  has  argued  that 
what  is  in  general  God-empowered  is  also  specifically 
intended  by  God,  and  from  the  very  moment  of 
conception.  In  other  words,  God  not  only  gives 
parents  the  power  to  have  babies,  but  God  also  is 
specifically  responsible  for  each  instance  in  which 
they  do  so. 

What  did  Bonhoeffer  mean  by  this?  Certainly  he 
did  not  mean  that  all  human  acts  are  specifically 
willed  by  God  (which  would  make  God  directly 
responsible  for  all  human  sin!).  Nor  did  he  mean  that, 
while  human  beings  retain  the  power  to  have  or  not 
have  sexual  intercourse,  it  is  God's  desire  that 
children  result  from  all  sexual  unions.  Did  he  believe, 
then,  that  God  intends  that  all  possible  pregnancies 
should  occur?  No,  because  he  goes  on  to  support 
planned  parenthood  in  these  words,  "it  would  not  be 
right  for  blind  impulse  simply  to  run  its  course  as  it 
pleases  and  then  go  on  to  claim  to  be  particularly 
pleasing  in  the  eyes  of  God;  responsible  reason  must 
have  a  share  in  the  decision."  (Page  177) 

Thus  the  apparent  contradiction:  Bonhoeffer  re- 
garded every  conception  as  being  intended  by  God, 
but  at  the  same  lime  he  called  for  responsible  birth 
control.  Are  we  to  suppose  that  God  also  intends 
those  conceptions  which  result  from  our  failure  to  be 
responsible  in  our  birth  planning  (when  "blind 
impulse"  runs  its  course)?  Bonhoeffer  is  an  interest- 
ing thinker  for  us  to  study  because  what  he  has 
clearly  asserted  is  often  less  clearly  implied  by 
present-day  absolutists  on  the  abortion  question. 
With  few  exceptions,  the  latter  also  believe  in  birth 
control  while  also  continuing  to  regard  each  con- 
ception as  possessed  of  the  full  value  of  life. 

But  these  two  positions  may  be  difficult  to 
reconcile.  If  the  number  of  children  one  has  is  a 
matter  for  sober  decision  before  God,  then  clearly  it 
is  a  frustration  of  God's  intention  if  one  irresponsibly 
has  either  too  few  or  too  many.  This  is  implied  in  all 
that  churches  and  their  theologians  have  been  saying 


about  the  responsibility  of  each  couple  to  engage  in 
family  planning.  It  plainly  means  that  many  actual 
conceptions  are  a  frustration  of  God's  will.  Concern- 
ing such  conceptions,  it  is  necessary  to  say  that  God 
probably  never  intended  for  them  to  occur  at  all, 
even  though  it  is  still  God's  creative  general  empower- 
ment that  made  them  possible.  To  put  this  bluntly, 
from  God's  loving  viewpoint,  it  were  better  that  the 
conceptus  had  never  come  into  existence  in  the 
womb. 

It  can  still  be  argued  by  opponents  of  abortion 
that  even  though  God  may  not  have  intended  a 
particular  pregnancy,  once  it  has  occurred  God  then 
accepts  the  new  conceptus  as  a  child  to  love.  Indeed, 
we  must  insist  upon  the  universality  of  God's  loving 
covenant  with  all  his  children-whether  or  not  they 
are  aware  of  his  love  in  any  immediate  conscious 
sense.  If  nature  is  permitted  to  pursue  its  course,  then 
clearly  a  child,  loved  by  God,  will  result  from  most 
pregnancies  whether  or  not  one  believes  the  initial 
conception  to  have  been  a  reflecton  of  God's  loving 
purposes. 

But  the  question  remains  whether  this  is  equally 
true  of  a  conceptus  at  the  very  beginning  of  preg- 
nancy. Here  we  must  refer  again  to  Senator  Hatfield's 
pont  that  "if  we  are  to  err,  then  let  us  err  on  the  side 
of  being  too  liberal  about  the  definition  of  human 
life."  This  way  of  handling  the  acknowledged  uncer- 
tainty is  easier  only  because  it  avoids  the  possibility 
that  a  given  pregnancy  may  itself  be  a  frustration  of 
God's  intention.  How  then  are  we  to  resolve  the 
question  of  when  the  fetus  acquires  that  relationship 
to  God  which  is  the  basis  for  all  ultimate  human 
valuation? 

I  do  not  believe  that  point  is  established  by 
conception  itself,  nor  by  implantation,  nor  even  by 
the  physical  appearance  of  the  fetus.  Rather,  it  is 
established  by  when  the  fetus  begins  to  experience 
realhy  for  himself  or  herself.  A  new  being  must  be  an 
"I"  in  some  sense  before  God  can  know  it  as  an 
actual  (not  simply  a  potential)  "thou." 

Persons  are  human  beings  who  are  capable  of 
experiencing  reality.  When,  in  the  developmental 
process,  does  this  begin  to  happen?  It  is  difficult  to 
be  certain,  but  I  am  confident  that  in  some  rudi- 
mentary sense  this  capacity  to  experience  reality  is  in 
being  during  the  last  few  months  before  birth.  I  am 
equally  confident  that  this  is  not  in  being  during  the 
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earliest  months  of  pregnancy-which  is  the  period 
with  which  abortion  is  really  concerned.  1  do  not 
know  any  responsible  life  scientist  or  theologian  who 
is  prepared  to  argue  that  a  human  being  exists  with 
the  ability  to  experience  reality  from  the  very 
beginning  of  pregnancy. 

Even  this  might  not  matter  greatly,  since  a  certain 
high  value  must  be  placed  upon  even  the  physiologi- 
cal basis  of  potential  human  personhood.  But  it  does 
matter  greatly  because  this  value  must  also  be  seen  in 
the  wider  perspective.  A  theological  over-valuing  of 
early  embryonic  life  has  tempted  too  many  people  to 
overlook  the  weighty  grounds  for  believing  that  in 
many  cases  (and  not  just  those  involving  the  health  of 
the  mother  or  deformity  of  the  fetus)  abortion  may 
be  faithful  obedience  to  the  God  of  life  and  love. 

A  Responsible  Choice 

The  problem  can  be  approached  from  a  different 
angle  by  exploring  the  morality  of  sexual  relation- 
ships as  they  relate  to  the  possibility  of  pregnancy.  It 
is  often  asserted  in  the  case  of  unmarried  women 
seeking  abortions  that  "they  want  to  have  their  cake 
and  eat  it  too."  The  implication  behind  this  kind  of 
remark  is  that  sexual  relationships  are  a  pleasure  with 
the  possibility  of  a  resulting  responsibility  and  that 
the  unwillingness  to  anticipate  or  accept  the  responsi- 
bility of  parenthood  clouds  the  morality  of  the 
relationships  themselves. 

The  point  is  applicable  in  the  case  of  married 
couples  as  well.  The  acceptance  of  potential  parent- 
hood is  regarded  as  the  basis  of  the  morality  of  sexual 
intercourse  even  in  cases  where  birth  control  meas- 
ures are  used.  Some  theologians  have  expressed  this 
thought  beautifully  in  their  writings  on  human 
sexuality.  Sexual  relationship  expresses  at  its  deepest 
levels  God's  intention  for  human  love,  and  this  love 
cannot  be  genuine  unless  it  includes  love  for  a 
potential  life  resulting  from  the  union.  I  strongly 
agree  with  the  central  point.  Sexual  relationship  is 
dehumanized  apart  from  faithful  love  involving  one's 
partner,  God,  and  the  children  of  the  union.  It  does 
not  help  the  case  for  abortion  that  some  of  the 
proponents  of  liberal  laws  have  also  seemed  to  regard 
sexuality  casually. 

Nevertheless,  the  love  standard  of  truly  human 
sexuality  cannot  be  applied  solely  to  the  unintended 
fetus.   It   must   also   apply   to   the   whole   series  of 


relationships  in  which  the  marriage  is  involved. 
Consider,  for  example,  the  position  of  a  poor  family 
in  Mexico  or  India  or  an  urban  ghetto  with  three 
children  already,  for  whom  a  fourth  child  would 
make  the  difference  between  tolerable  and  intolerable 
conditions  of  life  for  all.  Consider  the  case  of  a 
middle-aged  woman  who  has  already  raised  a  family 
and  is  now  devoting  herself  to  creative  new  pursuits 
which  are  inconsistent  with  trying  to  raise  still 
another  child.  Consider  a  suburban  couple  with  two 
children  who  would  rather  adopt  a  third.  In  such 
cases,  is  not  love  for  existing  children  and  for  others 
in  the  family  and  community  also  a  basic  test  of  the 
moral  integrity  of  the  sexual  union? 

Abortion  may  not  be  dismissed  simply  as  a  result 
of  human  selfishness  and  pleasure-seeking.  Even  in 
cases  where  an  unmarried  couple  engages  in  sexual 
intercourse  on  the  basis  of  entirely  selfish  mutual 
exploitation,  it  is  not  at  all  self-evident  that  a  decision 
to  bear  the  child  would  be  the  more  loving  thing  for 
the  mother  to  do.  In  such  a  case,  requiring  the 
mother  to  bear  the  child  would  not  improve  upon  the 
morality  of  her  prior  sexual  experience. 

Affirming  the  Sanctity  of  Life 

It  seems  to  me  that,  far  from  reflecting  a  sensi- 
tivity to  life,  the  absolutizing  of  the  rights  of  the 
fetus  in  the  early  stages  of  pregnancy  can  lead  to 
greater  callousness  concerning  life  and  God's  full  and 
loving  intentions  for  it.  Clearly,  the  increase  in 
violence  in  our  society  during  the  1960's  was  not 
caused  by  liberalized  attitudes  or  practices  concerning 
abortion.  The  change  of  laws  on  abortion  and  the 
Supreme  Court  decision  appear  too  late  to  be  blamed 
for  urban  riots  and  My  Lai  and  Auschwitz.  No 
after-the-fact  posturing  can  hope  to  attribute  in- 
creased violence  in  our  society  to  the  legalization  of 
abortion.  Nor  can  we  argue  that  the  liberalization  of 
abortion  law  is  an  effect  of  increased  violence.  One's 
judgment  on  this  inevitably  depends  upon  whether 
one  regards  abortion  as  disrespect  for  life  in  the  first 
place. 

I  suppose  anybody  could  locate  many  people  who 
combine  advocacy  of  liberalized  abortion  with  dis- 
respect for  the  sanctity  of  life  in  general.  (Inter- 
estingly, however,  Adolph  Hitler,  while  sponsoring 
outright  genocide  for  Jews,  was  strongly  opposed  to 
abortion  for  other  Germans!)  But  would  it  not  be 
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equally  easy  to  find  people  with  a  deep  abhorrence  of 
war  and  other  forms  of  social  violence? 

The  abortion  debate  is  not  really  between  one 
group  of  people  who  are  committed  to  the  sanctity  of 
life  and  another  group  who  have  regrettably  become 
callous  and  selfish.  I  would  not  take  pen  in  hand  for 
one  moment  to  write  an  argument  for  what  I 
considered  disregard  for  life,  and  I  know  that  this  is 
also  true  of  those,  such  as  Senator  Hatfield,  who  now 
believe  abortion  to  be  immoral.  Doubtless  many  of 
those  who  favor  the  present  liberalized  approach  do 
take  human  life  cheaply.  Doubtless  also  many  of 
those  who  wish  to  make  abortion  a  punishable  crime 
are  insensitive  to  the  life  and  freedom  of  women,  to 
the  needs  of  the  whole  family  and  to  the  dehuman- 
izing realities  and  possibilities  of  rapid  population 
growth. 

But  there  are  also  serious  people  on  both  sides  of 
the  argument.  It  needs  to  be  remembered  that  among 
those  supporting  the  liberalized  abortion  laws  there 
are  pacifists  and  people  who  vigorously  struggled  to 
end  the  Vietnam  conflict  and  people  who  have  long 
struggled  for  racial  and  economic  justice.  Others 
combine  their  advocacy  of  permitting  women  and 
their  doctors  to  make  this  decision  with  dedicated 
efforts  to  humanize  our  penal  institutions  and  to 
abolish  capital  punishment.  Such  points  should  not 
have  to  be  made,  but  apparently  the  debate  over 
abortion  needs  to  be  elevated  just  a  little.  Whenever  it 
is  implied  that  abortion  is  proposed  out  of  a 
cheapened  attitude  toward  life,  it  must  be  replied 
that  this  simply  is  not  so.  Those  of  us  who  concur 
with  the  Supreme  Court's  decision  regard  it  as  a 
landmark  of  humane   spirit   and   practical  wisdom. 
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Legal  Abortions  in  the  United  States  Since  the  1973  Supreme  Court 

Decisions 

{By  Edward  Weinstock,  Christopher  Teitze,  Frederick  S.  Jaffe  and  Joy  G.  Drayfoos)  * 

At  leat  745,400  ^  legal  abortions  were  performed  in  the  United  States  during 
1973,  according  to  responses  to  a  nation-wide  survey  of  2,991  U.S.  hospitals, 
clinics  and  private  physicians.  Responses  from  providers  for  the  first  quarter  of 
1974  suggest  that  the  number  rose  to  almost  900,000  abortions  in  1974.  (Ton- 
sillectomy is  the  only  legal  surgical  procedure  for  which  a  higher  annual  number 
have  been  reported — 917,000  in  1972.2) There  were  16.5  legal  abortions  reported  by 
providers  for  every  1,000  women  of  reproductive  age  in  1973  (the  abortion  rate) ; 
or  239  abortions  per  1,000  live  births  (the  abortion  ratio).  A  total  of  1,642  agencies 
and  physicians  contributed  legal  abortion  data  to  the  survey,  conducted  under  the 
auspices  of  The  Alan  Guttmacher  Institute;  1,191  of  those  surveyed  said  they  did 
not  perform  any  abortions  during  the  survey  period,  while  158  did  not  respond. 
The  1973  estimate  represents  an  increase  of  158,600,  or  27  percent,  over  the  total 
of  586,800  3  legal  abortions  reported  to  the  Center  for  Disease  Control  (CDC) 
in  1972,<  the  projection  of  892,200  legal  abortions  performed  in  1974  represents 
an  additional  increase  of  146,800,  or  20  percent  over  1973.  Thus,  sizable  numerical 
and  percentage  increases  in  the  number  of  legal  abortions,  observed  since  the  first 
state  abortion  reform  laws  were  enacted  in  1967,=  have  continued  (see  Figure  1). 
Since  the  1973  U.S.  Supreme  Court  decisions  in  Roe  and  Doe,  which  declared 
restrictive  state  abortion  laws  unconstitutional,^  there  has  also  been  considerable 
redistribution  of  legal  abortion  services  in  the  United  States.  Legal  abortions  con- 
tinue, however,  to  be  concentrated  in  a  relatively  small  number  of  states.  Thus, 
New  York  and  California,  with  just  one-fifth  of  all  U.S.  women  of  reproductive 
age,  accounted  for  nearly  two-fifths  of  all  abortions  reported  by  providers  in  the 
first  quarter  of  1974;  while  in  states  like  Louisiana,  Mississippi,  North  Dakota 
and  West  Virginia,  virtually  no  abortions  were  reported  by  providers. 

The  large  increases  in  numbers  of  abortions  reported  in  each  year  since  legal 
restrictions  against  abortion  began  to  be  relaxed  by  some  states,  the  continuation 
of  these  increases  in  each  quarter  since  the  1973  Supreme  Court  decisions,  and 
the  persistent  differences  between  state?  in  accessibility  of  legal  abortion,  suggest 
that  the  utilization  of  legal  abortion  services  has  not  yet  reached  a  plateau,  and 
that  the  number  of  legal  abortions  will  continue  to  increase. 

Changes  in  the  distribution  of  legal  abortions  following  the  1973  Supreme 
Court  decisions  tended  to  vary  according  to  whether  states  had  a  liberal  or  restric- 
tive abortion  policy  before  the  decisions.  States  in  which  few  abortions  were  re- 
ported in  the  year  prior  to  Roe  and  Doe  experienced  a  262  percent  increase  in 
procedures  reported  by  providers  in  the  year  following.  States  in  which  a  substan- 
tial number  of  abortions  had  been  performed,  but  which  restricted  them  mainly 
to  state  residents,  experienced  a  70  percent  increase.  However,  states  with  liberal 
access,  which  served  significant  numbers  of  out-of-state  women  prior  to  the  deci- 
sions, experienced  a  decline  of  23  percent  in  procedures  reported  by  providers. 


•Edward  Weinstock  is  a  Senior  Planning  Associate,  Fredericlc  S.  Jaffe  is  President  and 
Joy  G.  Drvfoos  is  Director  of  Planning  of  Tlie  Alan  Guttmacher  Institute.  Christopher 
Tietze  is  Senior  Consultant  with  The  Population  Council.  This  article  is  based  upon  re- 
search supported  by  grants  from  the  Commonwealth  Fund  and  the  Ford  and  Rockefeller 
Foundation  s  Program  in  Social  Research  and  Legal  Research  in  Population  Policy. 

1  The  total  of  745.400  legal  abortions  reported  by  respondents  to  the  survey  underesti- 
mates the  actual  number  of  legal  abortions  performed  in  the  United  States  during  1973. 

Some  abortion  providers  could  not  be  identified  and.  therefore  were  not  surveyed  at  all.  a 
few  providers  chose  not  to  cooperate.  Although  it  is  not  possible  to  determine  precisely  the 

extent   of  the  undercount  preliminary  data  from  state  central  reporting  systems  suggest 
that  the  underestimate  is  between  five  and   10  percent  of  the  total    (see  "Methoflology 
below,  p.   00),  so  that  the  actual  number  of  legal  abortions  performed  during  197.3  was 
probably  about  800.000.  There  are.  of  course,  no  data  to  indicate  the  number  of  illegal  and 
self -induced  abortions  performed  during  the  year. 

2  National  Center  for  Health  Statistics.  DHEW  (NCHS).  :  :Hospital  Discharge  Survey 
Data."  Monthhi  Vital  Statistics  Report,  Vol.  2.3.  No.  7.  Supplement  3.  1974.  Table  4.  p.  4. 

3  Data  from  27  states  are  included  in  the  CDC  report  (see  reference  2).  Some  legal  abor- 
tions were  performed  in  other  states,  mainly  on  medical  grounds,  but  in  the  absence  of 
central  reporting  systems  these  were  not  included  in  the  nationwide  statistics  compiled  by 
CDC.  Therefore,  the  total  of  586.800  legal  abortions  reported  in  1972  underestimates  the 
true  numbers  bv  an  unknown  amount.  .  ,  ,  ,    _, 

"Center  for  Disease  Control.  DHEW  (CDC).  Abortion  SurveiUnncp.  Annual  Summary 
to  193.500)  between  1969  and  1970:  by  292.300  between  1970  and  1971  (after  the  first 
this  report  are  rounded  here  to  the  nearest  hundred.)  ..„o„„/^  /..    „  oo -nA 

s  Thus,  the  number  of  legal  abortions  reported  to  the  CDC  rose  by  17S.000  rfrom  22_rOO 
to  193.500  between  1969  and  1970:  by  292.300  between  1970  and  19 '1  (nfter  the  first 
abortion  "repeal"  laws  were  enacted  in  New  York.  Hawaii,  Alaska  and  ^\ashington)  .  ana 
by  100.900  between  1971  and  1972.  (See  reference  2.)  ^  „  „    ..,«  /m^os 

«Roe  V.  Wade,  410  U.S.  113  (1973)  ;  and  Doe  Bolton,  410  U.S.  179  (1973). 
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Ninety  percent  of  the  increase  in  the  number  of  abortions  reported  between 
the  first  quarter  of  1973  and  the  first  quarter  of  1974  was  accounted  for  by  spe- 
cialized nonhospital  abortion  clinics.  Such  clinic  abortions  now  exceed  the  number 
performed  in  hospitals,  which  remained  almost  unchanged  from  1973  to  1974. 
There  was  a  large  percentage  increase  in  the  number  of  legal  abortions  performed 
in  physicians'  offices,  but  these  accounted  for  only  two  percent  of  all  abortions 
reported  by  providers. 

The  slow  response  of  hospitals  to  the  Supreme  Court  decisions  is  especially 
marked  in  public  hospitals,  upon  which  low-income  Americans  are  largely  de- 
pendent for  medical  care.  Just  17  percent  of  public  short-term  general  hospitals 
reported  performing  abortions  in  the  first  quarter  of  1974,  compared  to  28  percent 
of  comparable  non-Catholic  voluntary  and  private  hospitals. 

A  relatively  small  number  of  providers  account  for  a  majority  of  the  legal 
abortions  reported  for  the  nation.  Thus,  118  hospitals  and  clinics,  each  of  which 
performed  more  than  500  abortions  in  the  first  quarter  of  1974,  comprise  seven 
percent  of  all  abortion  providers,  but  account  for  57  percent  of  all  abortions 
performed  in  the  nation  during  the  quarter. 

These  are  the  first  nationwide  data  to  reflect  the  impact  of  the  1973  Supreme 
Court  decisions  on  abortion;  they  indicate  that  the  decisions  significantly  affected 
the  distribution  of  legal  abortion  services  geographically  and  among  types  of 
providers,  as  well  as  the  number  of  abortions  which  were  performed. 

In  this  article,  we  will  describe  how  the  survey  was  conducted  and  the  data 
analyzed;  and  we  will  look  at  variations  among  different  sections  of  the  nation, 
changes  in  the  pattern  of  service  delivery,  the  extent  to  which  Roe  and  Doe  are 
being  implemented,  and  the  manner  in  which  health  institutions  have  been 
responding  to  the  new  legal  situation. 

METHODOLOGY 

Special  problems  were  involved  in  obtaining  data  on  legal  abortions  performed 
in  1973  and  the  first  quarter  of  1974.  The  1973  abortion  decisions  by  the  U.S. 
Supreme  Court  could  be  expected  to  have  had  the  greatest  impact  on  the  numbers 
of  abortions  performed  in  those  states  whose  restrictive  abortion  laws  were  in- 
validated by  Roe  and  Doe.  These  states,  however,  had  no  systems  to  collect  data 
on  legal  abortions  prior  to  the  Supreme  Court  decisions;  and  none  of  them  estab- 
lished such  systems  before  late  in  1973  or  1974.  Only  states  which  had  previously 
liberalized  their  abortion  laws  already  had  reporting  systems  in  place  by  the  time 
of  the  decisions.  Therefore,  in  order  to  obtain  nationwide  abortion  statistics  for 
this  transition  period,  it  was  necessary  to  ask  the  hospitals,  clinics  and  physicians 
who  were  providing  abortion  services  how  many  abortions  they  had  performed. 
Before  the  providers  could  be  surveyed,  however,  it  was  necessary  to  identify 
and  locate  them.  Names  and  addresses  of  hospitals,  clinics  and  private  physicians 
thought  to  be  possible  providers  of  legal  abortion  services  were  obtained  from: 
the  American  Hospital  Association's  Guide  to  the  Health  Care  Field.''  newspaper 
stories  gathered  from  a  news  clipping  service  (Luce) ;  Planned  Parenthood  affiliates 
and  regional  offices;  individuals  believed  to  have  knowledge  about  abortion 
services  in  particular  localities  identified  by  the  National  Abortion  Rights  Action 
League  (NARAL)   and  other  organizations;  and  from  community    'hot   lines'   * 

Questionnaires  were  mailed  in  the  spring  and  again  in  the  summer  of  1974  to 
2,991  potential  providers,  including  1,660  hospitals,  184  clinics  and  1,147  private 
physicians.  Hospitals  and  clinics  were  asked  the  number  of  abortions  performed  in 
the  institutions  during  each  of  the  four  quarters  of  1973  and  the  first  quarter  of 
1974,  physicians  were  asked  to  supply  the  same  information  only  for  abortions  they 
performed  in  their  offices.  Individuals  and  institutions  that  did  not  respond  to 
either  mailing  were  followed  up  by  telephone.  A  total  of  978  follow-up  telephone 
calls  were  made  to  complete  the  survey.  Responses  on  legal  abortions  performed 
were  supplied  by  1,642  providers,  including  1,284  hospitals,  160  clinics  and  198 
private  physicians. »  An  additional  1,191  respondents  (263  hospitals,  eight  clinics 
and  920  private  physicians)  said  that  they  performed  no  abortions  during  the 
study  period.  Thus,  95  percent  of  those  surveyed  responded  to  the  survey.  Eighty- 
six  institutions  and  doctors  (52  hospitals,  13  clinics  and  21  physicians)  said  that 


^  American  Hospital  Association.  Guide  to  the  Health  Care  Field,  Chicago,  1973  and  1974. 

*  The  National  Exchange,  National  Directory  of  Hotlines  and  Youth  Crisis  Centers, 
Minneapolis,  1973. 

*  The  totals  reported  in  this  article  Include  estimates  for  a  few  nonrespondent  providers 
confirmed  by  individuals  believed  to  have  accurate  knowledge  about  the  patterns  of  services 
In  the  communities  involved.  These  estimates  comprise  fewer  than  two  percent  of  the  total 
number  of  abortions  reported  here. 
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they  would  not  supply  abortion  data;  another  72  (61  hospitals,  three  clinics  and 
eight  physicians)  did  not  respond  either  to  the  mailed  questionnaire  or  to  telephone 
inquiries. 

Private  physicians  constitute  the  group  of  providers  considered  most  likely  to 
have  been  missed  in  constructing  the  survey  universe.  A  random  sample  of  400 
obstetrician-gynecologists  and  285  general  practitioners  drawn  from  American 
Medical  Association  lists  were  surveyed  in  July  of  1974.  Of  these,  148  ob-gyns 
responded,  and  only  three  said  they  were  performing  abortions  in  their  offices;  149 
general  practitioners  responded,  and  only  one  said  that  he  was  performing  abor- 
tions in  his  office.  Thirty  nonrespondents  were  randomly  sampled  in  a  follow-up 
telephone  interview,  and  all  said  that  they  did  not  perform  abortions  in  their 
offices. 

Based  on  these  responses,  and  the  high  rate  of  response  to  our  survey,  we  esti- 
mate that  the  number  of  abortions  missed  is  probably  between  five  and  10  percent 
of  the  total  reported. 

An  estimate  was  made  of  abortions  performed  during  1974,  based  on  a  straight 
line  extrapolation  to  the  end  of  1974  of  the  number  of  legal  abortions  reported  by 
each  type  of  provider  within  each  state  during  the  last  three  quarters  of  1973  and 
the  first  quarter  of  1974.  The  provider  categories  were  summed  to  a  state  total  and 
rounded  to  the  nearest  hundred.  Although  the  projections  for  1974  are  also  shown 
to  the  nearest  hundred,  they  should  be  interpreted  with  greater  caution  than  the 
1973  estimates  which  are  based  solely  on  survey  responses. 

Abortion  rates  were  calculated  using  the  number  of  abortions  by  state  of  occur- 
rence as  the  numerator  and  the  number  of  women  aged  15-44  as  of  July  1,  1973  by 
state  of  residence  (based  on  U.S.  Census  Bureau  projections  '")  as  the  denominator. 

Abortion  ratios  were  calculated  using  the  number  of  abortions  by  state  of  oc- 
currence as  the  numerator  and  the  number  of  births  by  state  of  residence  as  the 
denominator.  Births  were  estimated  for  each  state  and  Washington,  D.C.,  by  mul- 
tiplying births  by  state  occurrence  from  July  1,  1973  through  June  30,  1974  by  the 
ratio  of  births  by  residence  to  births  by  occurrence  in  1972.  Because  duration  of 
pregnancy  averages  about  nine  months  for  births,  and  only  three  months  for  abor- 
tions, births  from  mid-1973  to  mid-1974  correspond  to  abortions  performed  during 
1973." 

NUMBER    OF    ABORTIONS    PERFORMED 

Table  1  shows  that  in  1973,  as  in  1972,  the  availability  of  legal  abortion  was 
concentrated  in  some  areas  and  hardly  existed  in  others.  Census  divisions  and 
states  in  which  a  relatively  large  number  of  abortions  had  been  reported  in  1972 
continued  to  provide  a  significant,  albeit  smaller,  proportion  of  the  national 
abortion  total  in  1973.  Thus,  the  Middle  Atlantic  and  Pacific  states  accounted 
for  81  percent  of  all  abortions  reported  to  the  CDC  in  1972,  and  58  percent  of 
abortions  reported  bj'  providers  in  the  current  survey  for  1973  (see  Figure  2).i2 
By  comparison,  only  30,300  abortions  or  four  percent  of  the  national  total  were 
performed  in  1973  in  the  East  South  Central  and  the  West  South  Central  states 
combined.  The  number  of  women  of  childbearing  age  who  live  in  these  states 
varies  considerably;  but  even  a  gross  comparison  indicates  that  diflferent  areas 
of  the  nation  differed  greatly  in  the  degree  to  which  abortion  services  were  made 
available  duiing  the  first  year  after  the  1973  Supreme  Court  decisions.  In  part, 
this  may  be  attributable  to  the  fact  that  state  officials  and  legislatures  chose  to 
interpret  the  Supreme  Court  decisions  in  different  ways.  While  Roe  and  Doe 
invalidated  existing  restrictive  state  laws  on  abortion,  a  number  of  states  chose 
to  act  as  though  their  restrictive  laws  were  still  in  effect  or  attempted  to  enact 


10  U.S.  Bureau  of  the  Census,  unpublished  projections  to  1975,  adjusted  for  undercount 
and  women  living  in  group  quarters. 

ll^X'HS,  Monthly  Vital  Statifttics  Report,  Vol.  22,  No.  6,  1973  ;  Vol.  22,  No.  12,  1973; 
Vol.  23,  No.  6,  1974  :  and  Vol.  23,  No.  8,  1974. 

M  In  large  part,  this  is  because  New  York  State  and  California  continued  to  lead  the 
other  states  in  the  number  of  abortions  performed  in  1973.  as  they  did  in  1972.  These  two 
states  accounted  for  three-quarters  of  all  abortions  performed  in  the  nation  in  1972,  and 
for  half  of  the  abortions  in  1973.  Providers  in  the  other  two  states  in  the  Middle  Atlantic 
division.  Pennsylvania  and  New  Jersey,  reported  much  lower  abortion  totals  than  New 
York  :  and  in  the  other  Pacific  division  states,  Washington,  Oregon,  Alaska  and  Hawaii, 
providers  reported  substantially  fewer  abortions  than  in  California. 
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new  laws  designed  to  thwart  the  Supreme  Court  decisions.  Although  such 
attempts  have  invariably  been  rebuffed  eventually  by  the  courts,  their  effect 
was  to  introduce  considerable  uncertainty  regarding  the  legal  status  of  abortion 
in  a  number  of  states  during  1973. 

TABLE  1.— NUMBER  OF  LEGAL  ABORTIONS  IN  THE  UNITED  STATES,  BY  CENSUS  DIVISION  AND  STATE  OF 
OCCURRENCE,  1972,  1973,  AND  1974  (PROJECTED) 

Census  division  and  State  1972'  1973  2  19743 

U.S.  total 586,000  745,400  892,200 

New  England 

Maine 

New  Hampshire 

Vermont 

Massach  usetts _. 

Rhode  Island _._ 

Con  necticut 

Middle  Atlantic 

New  York- 

New  Jersey _ 

Pennsylvania... 

East  North  Central 

Ohio.. 

Indiana 

Illinois... 

M  ichlgan.. _ 

Wisconsin _._ 

West  North  Central 

Minnesota 

Iowa 

Missouri 

North  Dakota 

South  Dakota __ 

Nebraska 

Kansas 

South  Atlantic 

Delaware 

Maryland. _ _._ _. 

District  ot  Columbia 

Virginia 

West  Virginia 

North  Carolina 

South  Carolina 

Georgia 

Florida 

East  South  Central 

Kentucky 

Tennessee 

Alabama.. ._ _ 

Mississippi... 

West  South  Central. 

Arkansas... 

Louisana 

Oklahoma 

Texas 

Mountain 

Montana. 

Idaho 

Wyoming 

Colorado. 

New  Mexico. 

Arizona 

Utah 

Nevada 

See  footnotes  at  end  of  table. 


6,200 

24,  500 

51  700 

(4) 

600 

700 

1,200 

14, 100 

1,100 

6,800 

1  000 

{*) 

'800 

200 

1  700 

3,  400 

32  000 

(*) 

3  600 

2, 600 

12, 600 

308  500 

255,  800 

227  800 

300  000 

216,  000 
10,  000 
29,  800 

157  500 

(4) 

24,  000 
46,  300 

8,500 

7,  400 

96,  900 

174,800 

(4) 

17,  200 

1,800 

32,  500 

37, 200 

8,200 

51  500 

(4) 

6,300 
53,  700 
53, 800 

9,500 

(4) 

(4) 

7,400 

13,  000 

30,  600 

47  600 

(4) 

7,600 
3,400 
3,200 
0) 
1,700 
2,100 
12, 600 

13,  200 
8,600 
9  100 

(4) 

(0 

(4) 

1,600 
4,100 
11  000 

(4) 

800 

12, 200 

69, 000 

115,500 

138  200 

1,300 

2,000 
11,100 
44,  500 

9,000 

(') 

12, 100 

2,200 
11,000 
23,  600 

1  400 

9,100 

14,  900 
32,  500 
18,  500 
Q) 
16,  200 
4  600 

38,  900 

4,  500 
(0 

8, 400 
900 

2,  500 

16,  400 

3,  400 

33,  700 

1,300 

10,  900 

27,  400 

(0 

(!) 

2,600 

3,700 

4,500 

100 

8,700 

14,  200 

4,400 

100 

1,  200 

100 

800 

19,  400 

38,  200 

800 

1,100 

0) 

700 

17,  600 

1  200 

(0 
(0 
(0 

(') 

1,300 
35,  700 

11,600 

17,  400 

24,  900 

(0 

(4) 

400 

300 

300 

7,600 

4,600 

2,900 

100 

1,  200 

800 
900 
300 

5,300 

9  600 

6,000 

4  100 

300 
{*) 
(0 

6,600 

400 

2,200 

43 

TABLE  1.— NUMBER  OF  LEGAL  ABORTIONS  IN  THE  UNITED  STATES,  BY  CENSUS  DIVISION  AND  STATE  OF 
OCCURRENCE,  1972,  1973,  AND  1974  (PROJECTED)— Continued 


Census  division  and  State 


19721 


1973  2 


19743 


Pacific 

Washington 

Oregon 

California.. 

Alaska 

Hawaii 


169,  200 


174,  400 


161,600 


17,  800 

17,200 

13,  000 

7,100 

8,000 

10,  600 

138,  600 

143,  400 

131,600 

1,  200 

1,200 

1,100 

4,500 

4,600 

5,300 

'  See  reference  2.  (total  does  not  add  to  586,800  because  of  rounding.) 

2  Survey  of  1,642  hospitals,  clinics,  and  physicians  conducted  by  The  Alan  Guttmacher  Institute.  See  "Methodology," 
(p.  00). 

3  Projections  tor  1974  are  derived  from  reported  data  for  the  last  3  quarters  of  1973  and  the  1st  quarter  of  1974.  See 
"Methodology 

<  No  abortions  reported  to  CDC  in  1972  (see  report  2). 
5  Fewer  than  50  abortions  reported  by  providers. 

Note:  Totals  are  rounded  to  nearest  100. 

ABORTION    RATES   AND    RATIOS 

Since  the  number  of  women  of  reproductive  age  varies  in  each  state  and  census 
division,  comparison  of  abortion  rates  per  1,000  women  of  reproductive  age  and 
abortion  ratios  per  1,000  hve  births  '^  provides  a  more  accurate  measure  of  inter- 
state and  interregional  differences  than  the  total  number  of  legal  abortions  per- 
formed. Table  2  and  Figure  3  show  legal  abortion  rates  and  ratios  for  each  state  in 
which  abortions  were  reported  by  providers  in  1973.  The  census  divisions  in  which 
the  highest  number  of  abortions  were  reported  also  show  the  highest  abortion  rates 
and  ratios.  In  the  Middle  Atlantic  and  Pacific  states,  providers  reported  rates  of 
31.5  and  28.4  legal  abortions  per  1,000  women  aged  15-44,  and  ratios  of  .537  and 
435  legal  abortions  per  1,000  live  births,  respectively;  this  compares  to  rates  of  3.9 
and  4.6,  and  ratios  of  50  and  55  in  the  East  South  Central  and  West  South  Central 
divisions,  respectively.  Both  the  rates  and  ratios  for  these  South  Central  states 
are  one-fifth  to  one-quarter  of  the  legal  abortion  rate  and  ratio  for  the  nation.  If 
the  abortion  ratios  of  the  South  Central  states  are  compared  to  those  of  the  Mid- 
dle Atlantic  states,  a  difference  on  the  order  of  one  to  10  is  observed;  and  the  dif- 
ference is  onlj'  slightly  less  when  comparisons  are  made  between  the  South  Central 
and  Pacific  states.  These  very  large  differences  (and  there  are  even  greater  dif- 
ferences among  individual  states)  reflect  in  part  the  fact  that  those  states  where 
legal  abortion  rates  and  ratios  are  very  high  (New  York,  California  and  Washing- 
ton, D.C.,  for  example)  continue  to  serve  large  numbers  of  out-of-staters  as  well 
as  well  as  their  resident  populations,  as  they  did  in  1972."  On  the  other  hand,  very 
low  rates  and  ratios  in  other  states  reflect  the  fact  that,  because  of  political  and 
other  barriers,  their  health  systems  have  not  developed  sufficient  capacity  to  serve 
even  their  own  residents.  In  other  words,  insufficient  capacity  in  some  states  in 
1973  still  had  to  be  redressed  by  special  efforts  in  others. 


"  See  "Methodology"  (p.  00)  for  method  of  calculating  abortion  rates  and  ratios.  A  more 
refined  measure  would  be  to  calculate  rates  and  ratios  by  residence  of  the  women  under- 
going abortion  ;  but  abortion  data  were  not  available  by  residence.  Even  though  some  dis- 
tortion (far  less  for  divisions  than  for  states)  is  therefore  unnvoidnble.  the  rntes  nnd 
ratios  presented  in  table  2  make  clear  that  large  differences  among  states  and  entire  sec- 
tions of  the  nation  have  not  disappeared  since  the  1973  Supreme  Court  decisions. 

"  CDC,  1974,  op.  cit.,  Table  4,  p.  13. 


TABLE  2.— RATE  OF  LEGAL  ABORTIONS  IN  THE  UNITED  STATES  PER  1,000  WOMEN  AGED  15  TO  44  AND 
ABORTION  RATIO  PER  1,000  LIVE  BIRTHS  6  MONTHS  LATER,  BY  CENSUS  DIVISION  AND  STATE  OF 
OCCURRENCE,   1973 


Census  division 

and  State 

Abortion 
rate' 

Abortion 
ratio 

U.S.  total.. 

16.5 

238 

New  England 

9.7 

164 

Maine.. 

3.5 
3.7 

44 

New  Hampshire 

See  footnotes  at  end 

of  table 

48 

Census  division  and  State 

Abortion 
rate' 

Abortion 
ratio ' 

Vermont _ 

Massachusetts 

Rhode  Island 

15.8 
11.5 
5.6 

228 
204 
97 

Connecticut. 

10.1 

186 

44 


TABLE  2.— RATE  OF  LEGAL  ABORTIONS  IN  THE  UNITED  STATES  PER  1,000  WOMEN  AGED  15  TO  44  AND 
ABORTION  RATIO  PER  1,000  LIVE  BIRTHS  6  MONTHS  LATER,  BY  CENSUS  DIVISION  AND  STATE  OF 
OCCURRENCE,   1973— Continued 


Census  division  and  State 


Abortion 
rate  > 


Middle  Atlantic 

New  York 

New  Jersey 

Pennsylvania 

East  North-Central 

Ohio _ 7.2 

Indiana... .  1.6 

Illinois 13.4 

Michigan _.  18.6 

Wisconsin. 8.6 

West  North-Central 9.0 

Minnesota 9.2 

Iowa _._ 5.9 

Missouri 3.4 

North  Dakota (s) 

South  Dakota _ 12.2 

Nebraska _ 7.1 

Kansas 27.0 

South  Atlantic... _ 16.2 

Delaware 15.6 

Maryland 11.8 

District  of  Columbia 233. 4 

Virginia _.  8.5 

West  Virginia (2) 

North  Carolina 10.7 

South  Carolina 3.6 


Abortion 
ratio' 


31.5 

537 

53.7 
6.4 
12.1 

921 
108 
201 

11.0 

160 

109 
22 
196 
273 
129 


130 


142 
86 
50 

G) 

150 
99 

394 


233 


253 
210 
4,208 
129 
(2) 
146 
46 


Census  division  and  State 


Abortion 
rate  • 


Georgia 10.3 

Florida.. 16.4 

East  south-central 3.9 

Kentucky.. _ _..  3.8 

Tennessee. 4.2 

Alabama 6.1 

Mississippi .2 

West  south-central 

Arkansas 

Louisiana 

Oklahoma 

Texas 

Mountain 

Montana .  2.8 

Idaho 2.0 

Wyoming... _ 4.3 

Colorado... 14.3 

New  Mexico 20.3 

Arizona. ._ 7.2 

Utah.... .4 

Nevada _.  9.9 

Pacific 28.4 

Washington 22.5 

Oregon 17.4 

California _ 30.7 

Alaska 16.5 

Hawaii... 26.1 


Abortion 
ratio' 


124 
219 


4.6 

55 

2.8 
7.1 

33 

(?) 

14 

83 

9.2 

102 

39 

26 

28 

200 

222 

71 

4 

115 


435 


362 
258 
478 
170 
300 


'  For  discussion  of  how  abortion  rates  and  ratios  were  calculated,  see  methodology,  p.  00. 
2  Fewer  than  50  abortions  reported  by  providers  in  1973. 


TABLE  3. 


-NUMBER  OF  LEGAL  ABORTIONS   IN   THE    UNITED   STATES,  BY  CENSUS  DIVISION   AND  STATE  OF 
OCCURRENCE,  1ST  QUARTER  1973  THROUGH  1ST  QUARTER  1974 


Census  division  and  state 


1973 


1st  quarter         2d  quarter        3d  quarter       4th  quarter. 


1974, 
1st  quarter 


U.S.  total 

New  England 

Maine 

New  Hampshire 

Vermont 

Massachusetts.. 
Rhode  Island... 
Connecticut 

Middle  Atlantic 

New  York 

New  Jersey 

Pennsylvania... 

East  north-central... 

Ohio 

Indiana 

Illinois 

Mighigan 

Wisconsin 


181, 100 


182, 200 


192, 200 


189, 800 


221,300 


2,800 

5,300 

7,100 

9,300 

11,300 

100 

100 

200 

200 

200 

100 

200 

200 

200 

200 

300 

300 

300 

300 

400 

1,300 

3,100 

3,800 

5,900 

7,100 

(') 

(0 

400 

700 

700 

1,000 

1,600 

2,200 

2,000 

2,700 

75, 200 

64,  OCO 

60,  700 

55,  900 

62, 100 

68,  700 
1,500 
5,000 

54,  400 
2,200 
7,400 

49,  000 
2,700 
9,000 

43,  900 
3,600 
8,400 

46, 800 
5,100 
10, 200 

14, 100 

23, 600 

29, 900 

29, 300 

37, 900 

1,200 

2,900 

6,100 

7,000 

11,400 

(') 

400 

600 

800 

1,300 

4,500 

8,000 

10,  600 

9,400 

11,000 

6,200 

10,  300 

10,  600 

10, 100 

11,700 

2,200 

2,000 

2,000 

2,000 

2,500 

See  footnotes  at  end  of  table. 
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TABLE  3— NUMBER  OF  LEGAL  ABORTIONS    IN    THE   UNITED  STATES,  BY  CENSUS  DIVISION   AND  STATE  OF 
OCCURRENCE,  1ST  QUARTER  1973  THROUGH  1ST  QUARTER  1974-Continued 


Census  division  and  state 


1973 


1st  quarter        2d  quarter         3d  quarter       4th  quarter 


1974, 
1st  quarter 


l.OOC 

1,700 

2,400 

2,500 

2,800 

(•) 

500 

1,300 

1,600 

1,700 

(') 

500 

1,300 

1,400 

1,700 

(') 

(') 

(') 

0) 

(0 

400 

500 

400 

400 

400 

400 

500 

500 

700 

700 

3, 000 

3,500 

3,600 

2,500 

3,000 

27, 020 

28, 900 

29,  700 

29,  700 

35, 100 

600 

600 

400 

400 

500 

2,600 

2,700 

2,600 

3,200 

3,700 

12, 900 

12, 100 

10,  800 

8,700 

10,  200 

1,700 

1,900 

2,300 

3,100 

4,200 

(') 

(■) 

(') 

(') 

(') 

2,900 

3,000 

2,900 

3,300 

3,900 

300 

300 

800 

800 

1,000 

1, 400 

2,500 

3,800 

3,300 

3,700 

4,  800 

5,800 

6,100 

6,900 

7,900 

West  north-central 4,800  7,200  9,500  9,100  10,300 

Minnesota 

Iowa 

Missouri 

North  Dakota 

South  Dakota 

Nebraska 

Kansas 

South  Atlantic 

Delaware 

Maryland 

District  of  Colunnbia 

Virginia _ 

West  Virginia. 

North  Carolina 

South  Carolina 

Georgia 

Florida 

East  south-central. 

Kentucky 

Tennessee 

Alabama 

Mississippi 

West  south-central 

Arkansas 

Louisiana 

Oklahoma.. 

Texas 

Mountain 

Montana 100  100  100  100  200 

Idaho (!)  100  100  100  200 

Wyoming (i)  100  100  100  100 

Colorado 1,800  2,000  1,800  2,000  2,300 

New  Mexico _  1,700  1,100  900  900  900 

Arizona 200  400  1,000  1,300  1,400 

Utah (1)  (1)  (1)  100  100 

Nevada.... _.  200  200  400  400  500 

Pacific 49,800  42,600  41,500  40,500  44,900 

Washington 4,900  4,400  4,200  3,700  3,800 

Oregon... 1,900  1,900  2,100  2,100  2,500 

California 41,500  34,800  33,800  33,300  36,900 

Alaska 300  300  300  300  300 

Hawaii 1,200  1,200  1,100  1,100  1,400 


1,300 

1,600 

3,200 

4,700 

5,900 

100 

100 

1, 100 

(■) 

300 

100 

1,200 

(') 

800 

1,200 

1,200 

(') 

1,400 

2,300 

1,000 

(■) 

1,900 
2,900 
1,100 

1,  900 

5,000 

6,200 

6,300 

8,100 

300 

(') 

(') 

1, 600 

300 

(') 

100 

4,600 

300 

(') 

300 

5,600 

200 

(') 

300 

5,800 

300 

300 
7,500 

4, 000 

4,000 

4,400 

5,000 

5,700 

•  Fewer  than  50  abortions  reported  by  providers. 

Note:  1973  total  does  not  add  to  745,400  because  of  rounding. 


QUARTERLY  TRENDS 

The  implementation  of  the  Supreme  Court  decisions  has  varied  widely  from 
region  to  region.  In  the  Middle  Atlantic  and  the  Pacific  states,  there  was  an  actual 
decline  in  the  number  of  abortions  reported  by  providers  between  the  first  quarter 
of  1973  and  the  first  quarter  of  1974,  as  maybe  seen  in  Table  3.  The  decHne  of  17 
percent  in  the  Middle  Atlantic  States  is  due  to  a  substantial  decrease  in  the  number 
of  abortions  reported  by  providers  in  New  York  State,  even  though  there  were 
smaller  offsetting  increases  in  abortions  in  New  Jersey  and  Pennsylvania.  In  the 
Pacific  states,  a  10  percent  decline  occurred  between  the  first  quarter  of  1973  and 
the  first  quarter  of  1974.  States  in  this  region  all  had  nonrestrictive  abortion  laws 
prior  to  the  1973  Supreme  Court  decisions  and,  thus,  the  availability  of  abortion 
services  did  not  change  radically  following  the  decisions. 

In  other  census  divisions  there  was  a  small  but  notable  increase  in  the  number  of 
abortions  reported  by  providers  during  this  period.  In  the  South  Atlantic  states, 
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an  increase  of  29  percent  in  the  number  of  legal  abortions  was  observed  between  the 
first  quarter  of  1973  and  the  first  quarter  of  1974.  The  percentage  increase  would 
have  been  larger  if  this  division  did  not  include  the  District  of  Columbia,  Mary- 
land and  North  Carolina,  where  abortion  had  been  legal  and  relatively  accessible 
before  the  Supreme  Court  decisions.  This  division  also  includes  West  Virginia,  a 
state  in  which  not  a  single  provider  of  legal  abortions  could  be  identified  more  than 
a  year  aftei  the  Supreme  Court  decisions.  The  Mountain  states  also  showed  only  a 
moderate  increase.  Some  states  in  this  division,  such  as  Colorado  and  New  Mexico, 
had  liberalized  abortion  laws  and  policies  before  Roe  and  Doe  and,  therefore,  were 
not  much  affected  by  the  Supreme  Court  decisions.  In  contrast,  Arizona,  which 
had  a  restrictive  law,  reported  a  sizable  increase  between  the  first  quarter  of  1973 
and  the  first  quarter  of  1974.  This  increase  was  somewhat  offset,  however,  by  the 
very  small  number  of  abortions  reported  by  providers  in  Montana  and  Wyoming. 

Rapid  rates  of  increase  in  the  number  of  abortions  reported  by  providers  be- 
tween the  first  quarter  of  1973  and  the  first  quarter  of  1974  did  occur  in  some 
regions.  In  the  East  and  West  South  Central  and  the  East  and  West  North  Central 
states,  the  geographical  heartland  of  the  nation,  large  percentage  increases  were 
reported.  However,  in  many  of  these  states,  especially  those  in  the  South  Central 
division,  large  percentage  increases  disguise  relatively  small  numerical  increases  in 
the  numbers  of  abortions,  because  so  few  were  performed  in  these  states  before  the 
Supreme  Court  decisions. 

As  elsewhere,  the  rate  at  which  change  has  proceeded  since  the  first  quarter  of 
1973  is  at  least  partially  explained  by  the  poUtical  chmate  both  before  and  after 
the  Supreme  Court  decisions.  North  Dakota,  for  example,  enacted  a  statute 
following  the  Supreme  Court  decisions  permitting  abortion  only  to  preserve  a 
woman's  life.'^  Although  North  Dakota's  law  was  found  unconstitutional  by  a 
federal  district  court  in  November  1974,  the  law's  existence  may  explain  why  no 
providers  reported  legal  abortions  in  North  Dakota  in  1973  or  in  the  first  quarter 
of  1974.  In  Louisiana  and  Mississippi,  virtually  no  legal  abortions  were  reported 
for  1973  or  the  first  quarter  of  1974.  In  Louisiana,  the  attorney  general  sued  to 
close  the  state's  only  abortion  cHnic  in  New  Orleans:  the  state  medical  society, 
following  the  decisions,  declared  that  any  doctor  who  performed  an  abortion 
except  to  save  a  mother's  life  violated  the  ethical  principles  of  medicine;  and  the 
state  attorney  general  threatened  to  take  away  the  license  of  any  physician 
performing  an  abortion. ^^  As  a  result,  Louisiana  women  were  generally  unable, 
during  1973  and  early  1974,  to  obtain  legal  abortions  without  travelling  to  other 
states.  Elsewhere,  the  uneven  supply  of  abortion  providers  means  that  many  still 
must  travel  considerable  distances  from  their  homes  to  obtain  a  legal  abortion. 

CHANGES    IN    THE    DISTRIBUTION    OF    SERVICES 

Before  the  1973  Supreme  Court  decisions,  there  were  four  states  and  the 
District  of  Columbia  to  which  a  substantial  number  of  out-of-state  residents 
travelled  to  obtain  legal  abortions.  Table  4  and  Figure  4  show  that  in  these  areas 
the  number  of  abortions  dechned  23  percent  from  the  first  quarter  of  1973  to 
the  first  quarter  of  1974.  By  contrast,  in  21  states  that  had  liberahzed  their 
abortion  laws  or  policies  to  varying  degrees  prior  to  the  Supreme  Court  decisions, 
but  had  limited  abortion  services  largely  or  entirely  to  residents,  the  number  in- 
creased by  70  percent  over  the  same  period.  In  the  remaining  25  states  that 
had  severely  restricted  access  to  abortion  prior  to  the  Supreme  Court  decisions, 
the  number  increased  by  262  percent.  The  number  of  abortions  performed  in  these 
25  restrictive-policy  states  was,  of  course,  quite  low  in  the  first  quarter  of  1973, 
so  that  comparatively  small  numerical  increases  produced  a  high  percentage 
increment.  Moreover,  most  of  the  increase  in  these  formerly  restrictive-policy 
states  is  accounted  for  by  a  few  states  such  as  Michigan,  Illinois  and  Ohio.  In 
other  states  such  as  Mississippi,  Louisiana,  West  Virginia,  North  Dakota  and 
Utah,  there  was  almost  no  change  in  the  number  of  abortions  performed  during 
1973. 


'5  "Seven  States  Adopt  New  Abortion  Laws  Following  Supreme  Court  Decisions,"  Family 
Planning / Population  Reporter,  2  :47,  1973. 

^«  Although  the  attorney  general  was  temporarily  successful  in  closing  the  New  Orleans 
clinic,  it  subsequently  reopened  In  the  summer  of  1974,  and  has  been  providing  services 
ever  since.  In  addition,  several  private  physicians  performed  abortions  In  their  offices  In 
1974  despite  pressure  from  the  medical  society  and  the  attorney  general. 
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TABLE  4— IMPACT  OF  THE  1973  SUPREME  COURT  DECISIONS  ON  DISTRIBUTION  OF  LEGAL  ABORTIONS  AMONG 
STATES:  NUMBER  OF  LEGAL  ABORTIONS.  1ST  QUARTER  1973  AND  1ST  QUARTER  1974,  NUMBER  AND  PERCENT 
CHANGE,  ACCORDING  TO  AVAILABILITY  OF  LEGAL  ABORTION  IN  1972 


Change 


Distribution  among  States 


1st  quarter 
1973 

1st  quarter  — 
1974 

Number 

Percent 

181, 100 

221, 300 

-40, 200 

-22 

127, 800 

97,  800 

-30, 000 

-23 

36, 200 
17, 100 

61,600 
61, 900 

-25, 400 
-44,  800 

-70 
-262 

All  States! 

5  nonrestrictive  States  ^  which  served  less  than  15  per- 
cent out-of-state  residents  in  1972' 

21  nonrestrictive  States  which  served  less  than  15  per- 
cent out-of-State  residents  in  19724. __ 

25  restrictive  States  s. 


'  See  reference  2,  tables  2  and  4,  pp.  11  and  13. 

'  Nonrestrictive  States  defined  as  those  which  reported  more  than  100  abortions  in  1972. 
'  California,  District  of  Columbia,  Kansas,  New  Mexico,  and  New  York. 

*  Alabama,  Alaska,  Arizona,  Arkansas,  Colorado,  Connecticut,  Delaware,  Florida,  Georgia,  Hawaii,  Maryland,  Massa- 
chusetts, Nebraska,  North  Carolina,  Oregon,  Pennsylvania,  South  Carolina,  Vermont,  Virginia,  Washington,  and  Wisconsin. 
>  Restrictive  States  defined  as  those  which  reported  fewer  than  100  abortions  in  1972  (all  other  States). 

During  1971  and  1972,  scores  of  thousands  of  women  travelled  to  a  few  East  and 
West  Coast  states  to  obtain  legal  abortions,  but  in  1973  this  basic  pattern  began 
to  change  as  abortion  facilities  became  somewhat  more  equitably  distributed 
throughout  the  nation.  The  number  of  abortions  in  New  York  state  declined 
from  300,000  in  1972  to  216,000  in  1973,  a  decrease  of  84,000.  Neariy  half  of  this 
decline  (40,400  abortions)  was  due  to  the  drop  in  out-of-state  residents  who  came 
to  New  York  City.'^  For  example,  Illinois,  Michigan  and  Ohio  reported  no  legal 
abortions  in  1972.  Women  in  these  states  had  to  travel  to  such  states  as  New  York 
to  obtain  legal  abortions.  In  1973,  the  number  of  abortions  observed  in  these 
three  states  increased  to  86,900.  Other  formerly  restrictive  states  experienced 
similar  changes  in  1973,  thus  accounting  for  a  large  proportion  of  the  overall 
decline  of  23  percent  in  the  number  of  abortions  reported  by  providers  in  states 
that  had  nonrestrictive  policies  and  served  significant  numbers  of  out-of-state 
women  before  the  1973  Supreme  Court  decisions. 

These  landmark  decisions,  thus,  had  two  principal  effects  during  1973.  The 
number  of  legal  abortions  increased  significantly,  continuing  the  1967-1972  trend; 
but,  for  the  first  time,  legal  abortions  began  to  be  distributed  more  equitably 
throughout  the  nation.  Which  of  the  two  effects  is  more  significant  is  debatable. 
What  is  certain  is  that  nearly  160,000  more  women  were  able  to  obtain  legal 
abortions  in  1973  than  in  1972,  and  many  thousands  more  were  able  to  obtain 
abortions  closer  to  home  with  less  cost  and  difficulty  than  in  previous  years. 


THE  ABORTION   PROVIDERS 

Abortion  is  a  surgical  procedure  requiring  the  services  of  a  physician  and  the 
availabilit}'  of  certain  medical  equipment.  If  performed  during  the  first  trimester 
of  pregnancy,  the  procedure  is  relatively  simple  and  safe.  If  it  is  postponed  to  the 
second  trimester,  complications  occur  more  frequently.  Generally,  it  is  possible  to 
perform  first-trimester  abortions  in  hospital  outpatient  facilities  or  nonhospital 
clinics  and  physicians'  offices.  Second-trimester  abortions  are  almost  always  per- 
formed in  hospitals.  In  1972,  an  estimated  83.5  percent  of  all  U.S.  abortions  were 
performed  in  the  first  trimester  and  16.5  percent  in  the  second  trimester.'^  In  the 
years  prior  to  the  1973  Supreme  Court  decisions,  several  states  with  nonrestric- 
tive laws,  notably  California,  required  that  aU  abortions  be  performed  in  hos- 
pitals, regardless  of  period  of  gestation.  In  regard  to  first-trimester  abortions,  the 
Supreme  Court  limited  the  regulatory  power  of  the  states  to  the  requirement 
that  the  procedure  be  performed  by  a  licensed  physician.  This  decision  made 
possible  the  initiation  of  specialized,  nonhospital-based  clinics  in  many  parts  of  the 
nation.  These  cHnics  in  turn  accounted  for  a  large  part  of  the  increased  number 
of  abortions  performed  in  1973. 

Table  5  shows  that  during  1973,  hospitals  performed  394,300  abortions,  clinics 
reported  337,800  and  private  physicians  reported  performing  only  13,200  in  their 


17  New  York  Cit.v  Department  of  Health,  "Abortions  in  New  York  City  to  Non-Resldents 
by  State  of  Residence  1970-1973."  unpublished  table.  . 

M  C.  Tietze  and  D.  Dawson,  "Induced  Abortion  :  A  Factbook,"  Reports  on  Population/ 
Family  Planning,  No.  14.  Dec.  1973.  Table  16,  p.  31. 
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own  offices.  In  every  quarter  since  the  second  quarter  of  1973,  there  has  been  an 
increase  in  the  number  of  abortions  performed  in  clinics.  In  the  first  quarter  of 
1973  there  were  26  percent  fewer  abortions  reported  by  cHnics  than  by  hospitals, 
and  nonhos^ital  chnic  abortions  constituted  just  42  percent  of  abortions  reported 
by  all  providers  combined;  but  by  the  first  quarter  of  1974,  the  estimated  chnic 
total  was  112,200 — more  than  the  number  performed  in  hospitals  and  more  than 
half  of  the  total  number  of  abortions  reported  by  all  providers.  Nonhospital  clinics 
accounted  for  more  than  90  percent  of  the  increase  in  abortions  reported  by  pro- 
viders from  the  first  quarter  of  1973  to  the  first  quarter  of  1974  (see  Figure  5). 
The  number  of  nonhospital  clinic  abortions  was  greater  than  the  number  of 
hospital  abortions  in  seven  of  the  nation's  nine  census  divisions  by  the  first  quarter 
of  1974 — in  the  East  North  Central  states  by  a  factor  of  four  to  one.  The  number  of 
abortions  performed  in  hospitals  declined  in  each  quarter  of  1973.  Although  there 
was  a  slight  increase  in  the  first  quarter  of  1974,  the  quarterly  data  show  that  there 
has  not  been  much  change  in  the  number  of  hospital  abortions  since  Roe  and  Doe. 
Abortions  in  physicians'  offices  increased  at  around  the  same  rate  as  abortions  in 
clinics,  but  the  number  reported  by  doctors  in  the  first  quarter  of  1974  repre- 
sented only  two  percent  of  the  national  total. 

TABLE  5.— NUMBER  OF  LEGAL  ABORTIONS  IN  THE  UNITED  STATES,  BY  CENSUS  DIVISION  AND  TYPE  OF 
PROVIDER,  1ST  QUARTER  1973  THROUGH  1ST  QUARTER  1974 


Census  division  and  type  of  provider 


Total 


1973 


Ql 


Q2 


Q3 


Q4 


1974,  Ql 


U.S.  total: 

Hospital 394,300  102,600  101,300  98,400  92,000  104,600 

Nonhospital  clinic 337,800  75,500  77,300  90,500  94,500  112,200 

Physician's  office 13,200  3,000  3,600  3,300  3,300  4,500 

New  England: 

Hospital 15,200  2,400  3,800  4,500  4,500  5,400 

Nonhospital  clinic 8,800  300  1,400  2,500  4,600  5,600 

Physician's  office 500  100  100  100  200  300 

Middle  Atlantic: 

Hospital 115,300  31,500  29,600  28,000  26,200  29,000 

Nonhospital  clinic 136,600  42,600  33,400  31,800  28,800  32,000 

Physician's  office 3,900  1,100  1,000  900  900  1,100 

East  North-Central: 

Hospital 19,400  2,700  5,300  5,600  5,800  7,500 

Nonhospital  clinic 76,700  11,300  18,100  24,000  23,300  30,200 

Physician's  office 800  100  200  300  200  200 

West  north-central: 

Hospital.... _ 19,300  4,400  5,400  5,300  4,200  4,900 

Nonhospital  clinic _.  10,900  400  1,600  4,100  4,800  5,100 

Physician's  office 400  (0  200  100  100  300 

South  Atlantic: 

Hospital.... 51,800  13,400  14,300  12,800  11,300  13,300 

Nonhospital  clinic. 61,400  13,300  13,900  16,300  17,900  21,300 

Physician's  office. 2,300  500  700  600  500  500 

East  south-central: 

Hospital 5,000  1,000  1,100  1,600  1,300  1,500 

Nonhospital  clinic. 5,800  300  500  1,600  3,400  4,400 

Physician's  office (')  (■)  (')  (i)  (i)  (') 

West  south-central: 

Hospital 11,000  1,500  3,000  3,500  3,000  3,600 

Nonhospital  clinic... 8,100  400  1,900  2,600  3,200  4,400 

Physician's  office... 300  (')  100  100  100  100 

Mountain: 

Hospital 13,700  3,800  3,600  3,300  3,000  3,200 

Nonhospital  clinic 2,600  0)  100  800  1,700  2,000 

Physician's  office 1,100  200  300  300  300  500 

Pscific ' 

Hospital 143,600  41,900  35,200  33,800  32,700  36,200 

Nonhospital  clinic. 26,900  6,900  6,400  6,800  6,800  7,200 

Physician's  office 3,900  1,000  1,000  900  1,000  1,500 


'  Fewer  than  50  reported. 

Note:  1973  total  does  not  add  to  745,400  because  of  rounding. 

The  effect  of  the  nonhospital  clinics  can  be  seen  most  dramatically  in  the 
central  part  of  the  nation.  For  example,  in  the  East  South  Central  states,  only  300 
clinic  abortions  were  reported  by  providers  in  the  first  quarter  of  1973:  but  this 
number  increased  in  the  third  quarter  to  1,600  and,  in  the  first  quarter  of  1974, 
to  4,400.  At  the  same  time,  abortions  performed  in  hospitals  increased  far  more 
slowly,  from  1,000  in  the  first  quarter  of  1973  to  1,500  in  the  first  quarter  of  1974. 
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In  the  West  North  Central  states  a  similar  pattern  developed.  Only  400  abortions 
were  reported  by  nonhospital  clinics  in  the  first  quarter  of  1973,  fewer  than  one- 
tenth  of  the  number  reported  by  hospitals;  by  the  end  of  March  1974,  however, 
the  number  of  abortions  performed  in  nonhospital  clinics  exceeded  the  number 
performed  in  hospitals. 

In  contrast,  the  number  of  nonhospital  clinic  abortions  steadily  declined  in 
those  areas  in  which  abortion  had  been  relatively  accessible  prior  to  the  Supreme 
Court  decisions.  This  was  due  to  the  fact  that  there  were  already  many  clinics  in 
these  states  which  had  been  serving  out-of-state  residents.  With  legalization  of 
abortion  throughout  the  nation,  many  women  no  longer  were  required  to  travel 
great  distances  to  get  an  abortion.  This  effect  is  evident  in  the  Middle  Atlantic 
states  where  New  York  is  located.  There,  the  number  of  abortions  performed  in 
clinics  declined  by  9,200  in  the  quarter  immediately  following  the  decisions. 

SERVICE    DISTRIBUTION    AMONG    PROVIDERS 

A  total  of  1,284  hospitals,  160  clinics  and  198  physicians  were  identified  as 
providers  in  the  survey.'^  The  number  of  abortions  reported  by  each  type  of 

"  Only  those  physicians  are  included  who  indicated  that  they  performed  office  abortions. 
Survey  data  based  on  physician  responses  may  be  less  reliable  than  the  institutional 
reports,  since  physicians  did  not  always  keep  an  actual  record  of  the  number  of  abortions 
performed.  Some  physicians  who  performed  abortions  in  thf  ir  offices  designated  their  offices 
as  clinics,  and  some  high-volume  clinics  called  themselves  physicians'  offices.  In  this  article, 
clinics  were  reclassified  as  physicians'  offices,  regardless  of  how  they  defined  themselves, 
if  fewer  than  100  abortions  were  reported  in  the  first  quarter  of  1974.  Conversely,  physi- 
cians reporting  100  or  more  abortions  performed  in  their  offices  in  the  first  quarter  of  1974 
were  transferred  to  clinic  category.  There  were  nine  clinics  reclassified  as  physicians'  offices 
and  10  physicians'  offices  reclassified  as  clinics. 

provider  in  the  first  quarter  of  1974  is  displayed  in  Table  6.  Not  unexpectedly, 
the  number  of  abortions  in  physicians'  offices  (4,500)  is  much  lower  than  the 
number  performed  either  in  hospitals  (104,600)  or  clinics  (112,200). 

Abortion  providers  vary  widely  in  the  number  of  abortions  they  report,  ranging 
from  a  largp  number  performing  relatively  few  abortions  to  a  small  number 
accounting  for  the  bulk  of  the  national  totals.  For  example,  the  325  hospitals  in 
which  five  or  fewer  abortions  were  performed  in  the  first  quarter  of  1974  comprise 
one-fourth  of  all  hospital  providers,  but  performed  only  700  abortions,  fewer 
than  one  percent  of  all  hospital  abortions.  On  the  other  hand,  the  40  hospitals  in 
which  more  than  500  abortions  were  performed  in  the  first  quarter  of  1974  con- 
stitute only  three  percent  of  all  hospital  providers,  but  accounted  for  36,400 
36,400  abortions  or  35  percent  of  the  total  number  of  abortions  performed  in 
hospitals.  Similar  patterns  exist  among  nonhospital  clinics.  The  82  clinics  in 
which  500  or  fewer  abortions  were  performed  in  the  first  quarter  of  1974  constitute 
more  than  half  of  all  clinics,  but  they  accounted  for  only  19  percent  of  all  clinic 
abortions;  while  the  clinics  performing  more  than  500  abortions  accounted  for 
48  percent  of  the  clinics  and  81  percent  of  the  clinic  abortions.  The  118  hospitals 
and  clinics  in  which  more  than  500  abortions  were  performed  in  the  first  quarter 
of  1974  accounted  for  127,200  abortions.  That  is,  seven  percent  of  all  providers 
performed  more  than  57  percent  of  all  the  abortions  (see  Figure  6). 
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TABLE  7.— NUMBER  AND  PERCENT  OF  ALL  NONCATHOLIC  GENERAL,  SHORT-TERM  HOSPITALS  •  PROVIDING 
ABORTION  SERVICES,  BY  PUBLIC  OR  PRIVATE  STATUS,  1973  AND  1ST  QUARTER  1974 


All  hospitals 

Provider  hospitals 

Status 

Number 

Percent 

Number               Percent 

Total.. 

5,401 

100 

2  1,  284 

24 

Public 

Private... 

2,144 

3,257 

100 
100 

362 
922 

17 
28 

'  Source:  See  reterence  12. 

2  The  total  includes  112  hospitals,  9  percent  ot  the  respondents,  that  could  not  be  classified  by  type  of  sponsorship; 
these  Mrere  distributed  pro  rata. 

Comparing  the  number  of  hospitals  which  provide  abortions  to  the  total  number 
of  hospitals  in  the  nation  further  indicates  the  extent  to  which  abortion  is  a 
specialized  service,  still  concentrated  among  a  relatively  small  number  of  pro- 
viders. Hospitals  that  might  reasonably  be  expected  to  provide  abortion  services 
are  those  classified  as  non-Catholic  general  care,  short-term  facilities.  There  are 
5,401.20  Such  hospitals  currently  in  operation. ^i  The  1,284  hospitals  which  provide 
abortion  services  in  1973  and  the  first  quarter  of  1974  comprise  almost  one-fourth 
of  these  hospitals  (see  Table  7).  If  the  classification  of  "abortion  provider"  is 
limited  to  those  hospitals  in  which  more  than  25  abortions  (or  at  least  two  a  week), 
were  performed  in  the  first  quarter  of  1974,  the  number  of  hospitals  providing 
abortion  services  drops  to  602,  or  one  out  of  nine  non-Catholic  hospitals.  In  many 
communities,  it  would  appear  that  hospitals  with  the  capacity  to  provide  abortion 
services  do  not  yet  do  so.  The  failure  of  hospitals  in  a  community  to  provide  abor- 
tions, of  course,  affects  the  availability  of  abortion  to  residents  of  the  community. 
The  failure  of  publicly  financed  hospitals  to  do  so  particularly  limits  the  avail- 
ability of  abortion  to  low-income  residents  who  depend  on  such  hospitals  for  much 
of  their  medical  care.  Table  7  shows  that  only  17  percent  of  public  hospitals  were 
providing  abortions  during  1973  and  the  first  quarter  of  1974,  compared  to  28 
percent  of  non-governmental  non-Catholic  hospitals.  Within  the  overall  reluctant 
response  of  U.S.  hospitals  to  the  Supreme  Court  decision,  therefore,  public  insti- 
tutions have  been  slowest  to  respond.  Whatever  the  reasons  for  this  differential 
response,  its  effect  is  to  make  the  constitutional  right  to  choose  abortion  con- 
siderably less  available  to  low-income  women,  who  experience  the  highest  rates  of 
unwanted  and  mistimed  pregnancy  and  who,  therefore,  have  the  greatest  need  for 
safe,  legal  abortion. 

[From  the  Congressional  Record — Senate,  Mar.  11,  1975] 

Groups  Which  Have  Endorsed  the  Principle  that  Abortion  Should  be  a 
Matter  of  Private  Conscience 

Exhibit  1 

Organizations 

religious 

Commission  on  Social  Action  of  Reform  Judaism. 

Unitarian  Universalist  Association. 

American  Baptist  Convention. 

American  Jewish  Congress. 

Unitarian  Universalist  Women's  Federation. 

National  Council  of  Jewish  Women. 

American  Friends  Service  Committee. 

Connecticut  Council  of  Churches. 

B'nai  B'rith  Women. 

Church  Women  United. 

United  Methodist  Church. 

Lutheran  Church  in  America. 


^The  American  Hospital  Association  reports  6,110  such  hospitals,  of  which  709  are 
Catholic  hospitals  (see  reference  12). 

21  American  Hospital  Association.  Hospital  Statistics.  197 J,  Edition.  Chicago,  1974.  Table 
2,  p.  22,  and  Catholic  Hospital  Association,  1972  Guide  Book,  St.  Louis,  1972,  pp.  3-48. 
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Moravian  Church  in  America,  Northern  Prov 
United  Presbyterian  Church  in  USA  (Northern) 
Episcopal  Church  Women. 
Capital  Area  Council  of  Churches. 
Federation  of  Protestant  Welfare  Agencies 

ZiTa%Zri'%'csr ''  ^'^  ^"''^'  "^"^^^^^ ''  ^"^--- 

Connecticut  Conference  of  the  United  Church  of  Christ 

West  Virgmia  Council  of  Churches. 

Council  of  Churches  of  the  Mohawk  Valley  Area 

United  Church  of  Canada  General  Council. 

Church  Women  United  of  Connecticut. 

Church  of  the  Brethern. 

Catholics  for  a  Free  Choice. 

Pennsylvania  Council  of  Churches. 

National  Association  of  Laity. 

MEDICAL 

Medical  Committee  for  Human  Rights. 

American  Public  Health  Association. 

American  Medical  Women's  Association. 

American  Psychiatric  Association. 

New  York  Academy  of  Medicine. 

Group  of  the  Advancement  of  Psychiatry. 

American  Protestant  Hospital  Association. 

American  Psychoanalytic  Association. 

American  Medical  Association. 

National  Council  of  Obstetrics- Gynecology. 

Student  American  Medical  Association. 

American  College  of  Obstetricians  &  Gynecologists. 

California  Medical  Association. 

American  College  of  Nurse-Midwives. 

Michigan  Nurses  Association. 

National  Medical  Association. 

American  Association  of  Maternal  &  Child  Health. 

Physicians  Forum. 

Iowa  Medical  Society. 

State  Medical  Society  of  Wisconsin. 

Minnesota  State  Medical  Association, 

OTHER 

American  Civil  Liberties  Union. 

Citizens  Advisory  Council  on  Status  of  Women. 

Planned  Parenthood — World  Population. 

American  Ethical  Union. 

American  Humanist  Association. 

National  Council  of  Women  of  the  United  States. 

American  Psychological  Association. 

American  Society  of  Mammalogists. 

YWCA. 

The  Izaak  Walton  League  of  America. 

Chicago  Child  Care  Society. 

National  Organization  for  Women. 

President's  Task  Force  on  the  Mentally  Handicapped. 

Urban  League. 

White  House  Conference  on  Children  and  Youth. 

American  Association  of  University  Women. 

American  Home  Economics  Association. 

National  Association  of  Social  Workers. 

National  Council  on  Famuly  Relations. 

National  Welfare  Rights  Organization. 

Community  Service  Society. 

American  Bar  Association. 

Americans  for  Democratic  Action. 

Women's  International  League  for  Peace  and  Freedom. 

National  Women's  Political  Convention. 
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Commission  on  Social 
Action  of  Reform  Judaism, 

January  31,  1974. 
The  Union  of  American  Hebrew  Congregations  is  deeply  dismayed  by  persistent 
efforts  to  nullify  the  Supreme  Court  decision  on  abortion. 

At  its  49th  General  Assembly  in  1967,  delegates  from  Reform  synagogues 
throughout  the  United  States  adopted  a  resolution  on  the  subject  of  abortion 
which  caUed  upon  the  700  synagogues  associated  with  the  Reform  Jewish  move- 
ment to  "join  with  other  forward  looking  citizens  in  securing  needed  revisions 
and  liberalization  of  abortion  laws." 

In  view  of  escalating  eflForts  to  secure  restrictive  action  by  the  United  States 
Congress,  we  are  herewith  affirming  our  position  on  this  subject  and  urging 
members  of  the  Congress  to  resist  all  attempts  to  negate  or  diminish  the  Supreme 
Court  decision.  It  is  our  hope  that  leaders  of  the  nation  will  mobilize  to  protect 
the  humane  and  moral  advance  represented  by  the  Supreme  Court  decision  on 
abortion  reform. 
Sincerely, 

Albert  Vorspan,  Director. 

Unitarian  Universalist  Association:   General  Resolutions  1968 

Abortion 

Be  it  resolved:  That  the  1968  General  Assembly  of  the  Unitarian  Universalist 
Association  urges  that  efforts  be  made  to  abolish  existing  abortion  laws  except 
to  prohibit  performance  of  an  abortion  by  a  person  who  is  not  a  duly  licensed 
physician,  leaving  the  decision  as  to  an  abortion  to  the  doctor  and  his  patient. 


American  Baptist  Convention,  1968 

Because  Christ  calls  us  to  affirm  the  freedom  of  persons  and  the  sanctity  of  life, 
we  recognize  that  abortion  should  be  a  matter  of  responsible  personal  decision. 
To  this  end  we  as  American  Baptists  urge  that  legislation  be  enacted  to  provide : 

1.  That  the  termination  of  a  pregnancy  prior  to  the  end  of  the  12th  week  (first 
trimester)  be  at  the  request  of  the  individuals  concerned  and  be  regarded  as  an 
elective  medical  procedure  governed  by  the  laws  regulating  medical  practice  and 
licensure. 

2.  After  that  period  the  termination  of  a  pregnancy  shall  be  performed  only  by 
a  duly  licensed  physician  in  a  regularly  licensed  hospital  for  one  of  the  following 
reasons  as  suggested  by  the  Model  Penal  Code  of  the  American  Law  Institute: 

(a)  When  documented  evidence  exists  that  this  is  a  danger  to  the  physical 
or  mental  health  of  the  mother; 

(b)  When  there  is  documented  evidence  that  the  conceptus  has  a  physical 
or  mental  defect; 

(c)  When  there  is  documented  evidence  that  the  pregnancy  was  the  result 
of  rape,  incest  or  other  felonious  acts. 

Further  we  encourage  our  churches  to  provide  sympathetic  and  realistic  counsel- 
ing on  family  planning  and  abortion. 

We  commend  study,  research  and  development  of  understanding  on  the  part 
of  the  populace  led  by  the  people  of  our  churches  toward  an  enlightened  view  of 
this  provocative  problem. 

American,  Jewish  Congress,  Biennial  Convention,  1968 

At  its  1968  Biennial  Convention,  the  American  Jewish  Congress  adopted  the 
following  resolution: 

The  Amprican  Jewish  Congress  supports  liberalization  of  existing  restrictions 
on  abortion  and  will  support  repeal  of  such  laws.  Short  of  that  goal,  we  will  seek 
liberalization  of  existing  restrictions  in  at  least  the  following  instances : 

1.  Where  there  is  a  substantial  risk  that  a  continuance  of  pregnancy  would 
endanger  the  life  of  the  pregnant  woman,  or 

2.  Where  there  is  a  substantial  risk  that  a  continuance  of  the  pregnancy 
would  cause  or  aggravate  a  material  impairment  of  the  physical  or  mental 
health  of  the  pregnant  woman;  or 
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3.  Where  there  is  a  substantial  risk  that  the  child,  if  born  alive,  will  be 
physically  or  mentally  impaired  to  a  significant  degree;  or 

4.  Where  the  pregancy  of  the  woman  resulted  from  an  act  of  rape  or 
incest  or  the  pregnancy  occurred  while  the  female  was  thirteen  years  of  age 
or  less ;  or 

5.  Where  the  pregnancy  occurred  while  the  woman  was  a  mentally  disabled 
or  incompetent  person. 

Unitarian  Universalist  Women's  Federation,  1968 

Be  it  resolved:  That  the  1968  General  Assembly  of  the  Unitarian  Universalist 
Association  urges  that  efforts  be  made  to  abolish  existing  abortion  laws  except  to 
prohibit  performance  of  an  abortion  by  a  person  who  is  not  a  duly  licensed  physi- 
cian, leaving  the  decision  as  to  an  abortion  to  the  doctor  and  his  patients. 

Reasons:  Prolonged  and  needless  suffering,  even  death,  has  resulted  from 
prohibitions  placed  by  the  laws  of  many  states  on  the  performance  of  abortions 
by  qualified  physicians. 

It  is  estimated  that  at  least  650,000  illegal  abortions  are  performed  in  the  United 
States  each  year. 

Physicians  who  perform  illegal  abortions  in  the  best  interests  of  their  patients 
must  live  in  fear  of  punishment  by  criminal  law. 

Existing  abortion  laws  discriminate  particularly  against  the  poor. 

The  right  of  a  woman  to  decide  whether  she  will  bear  a  child  is  one  with  which 
the  laws  of  government  should  not  interfere.  A  child  has  a  right  to  a  mother  who 
cherishes  him — an  unwanted  child  may  suffer  grave  psychological,  mental,  and 
even  physical  handicaps. 

National  Council  of  Jewish  Women, 

March  16,  197^. 

Dear  Senator:  The  National  Council  of  Jewish  Women,  an  organization 
established  in  1893,  with  over  100,000  members  throughout  the  United  States, 
has  concerned  itself  since  its  inception  with  human  welfare  and  individual  rights. 
It  is  dedicated  to  the  protection  of  these  rights  and  the  promotion  of  the  general 
welfare  locally,  nationally  and  internationally  through  an  integrated  program  of 
community  service,  education  and  social  action. 

The  landmark  U.S.  Supreme  Court  decision  (Roe  v.  Wade,  1/22/73)  recognized 
a  woman's  right  to  an  abortion  as  guaranteed  by  the  Due  Process  Clause  of  the 
Fourteenth  Amendment  which  "protects  against  state  action  the  right  to  privacy, 
including  a  woman's  qualified  right  to  terminate  her  pregnancy." 

Attempts  to  nullify  this  decision  and  reinstate  criminal  abortion  laws  by 
constitutional  amendment  would  subject  women  to  an  inexorable  course  of 
childbearing  which  represents  a  value  superimposed  upon  them  by  the  state 
notwithstanding  their  personal  choice  in  the  situation. 

It  is  our  hope  that  the  integrity  of  the  U.S.  Constitution  will  not  be  undermined 
by  unnecessary  amendments,  that  the  role  of  the  U.S.  Supreme  Court  as  in- 
terpreter of  Constitutional  issues  will  not  be  nullified,  and  that  the  rights  of  the 
individual  to  determine  one's  own  reproduction  will  neither  be  abridged  nor 
restrained. 

For  these  reasons  we  urge  you  to  oppose  all  constitutional  amendments  and 
other  proposals  which  in  any  way  attempt  to  nullify  or  undermine  the  Supreme 
Court  decision  on  abortion  rights. 
Sincerely  yours, 

Mrs   Eleanor  Marvin, 

National  President. 


American  Friends  Service  Committee,  October  1969 
abortion 

We  believe  that  no  woman  should  be  forced  to  bear  an  unwanted  child.  A 
woman  should  be  able  to  have  an  abortion  legally  if  she  decided  that  this  is  the 
only  solution  she  can  accept  and  if  the  physician  agrees  that  it  is  in  the  best 
interests  of  mother  and  child.  She  should  be  encouraged  to  seek  the  best  social 
and  spirtual  counseling  available  before  reaching  a  decision;  and  the  physician, 
for  his  own  support,  should  have  the  opportunity  to  confer  with  colleagues  of 
his  choosing  if  he  feels  the  need  for  such  consultation. 
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Believing  that  abortion  should  be  subject  to  the  same  regulations  and  safe- 
guards as  those  governing  other  medical  and  surgical  procedures,  we  urge  the 
repeal  of  all  laws  limiting  either  the  circumstances  under  which  a  woman  may 
have  an  abortion  or  the  physician's  freedom  to  use  his  best  professional  judgment 
in  performing  it. 

We  believe  that  no  physician  should  be  forced  to  perform  an  abortion  if  this 
violates  his  conscience;  but,  if  this  is  so,  he  has  an  obligation  to  refer  his  patient 
to  another  physician  willing  to  serve  her. 

We  were  drawn  to  these  conclusions  by  facts  and  considerations  that  bear 
repetition. 

The  need  for  abortions  maj^  be  greatly  reduced  when  contraceptives  that  are 
as  acceptable,  effective,  and  safe  as  possible  become  readily  available.  But  until 
that  time,  it  can  be  assumed  from  the  evidence  that  women  will  continue  to  have 
abortions.  No  prohibitions  or  penalties  anywhere  in  the  world  have  succeeded  in 
stopping  them.  Instead,  restrictive  laws  have  made  them  more  difficult  to  obtain, 
more  dangerous,  and  more  degrading. 

Current  laws  in  the  United  States  are  discriminatory,  since  the  rich  find  it 
possible  to  secure  abortions  unobtainable  by  the  poor.  They  promote  criminal 
activity  and  disrespect  for  law.  They  are  an  invasion  of  human  rights:  the  right 
of  a  child  to  be  wanted  and  loved,  the  right  of  a  woman  to  decide  whether  and 
when  she  will  have  children.  And,  by  interfering  with  the  right  of  families  to  limit 
the  number  of  their  children,  present  laws  contribute  to  population  pressures. 

While  we  found  all  of  the  above  considerations  persuasive  and  important,  the 
most  decisive  factors  in  reaching  our  conclusions  have  been  our  concern  that  the 
individual,  the  family,  and  society  achieve  the  highest  possible  quality  of  life  and 
our  conviction  that  this  is  unlikely  for  mentally  and  physically  damaged  or  un- 
wanted children,  for  their  parents,  and  for  an  overpopulated  world. 

On  religious,  moral,  and  humanitarian  grounds,  therefore,  we  arrived  at  the 
view  that  it  is  far  better  to  end  an  unwanted  pregnancy  than  to  encourage  the 
evils  resulting  from  forced  pregnancy  and  childbirth.  At  the  center  of  our  position 
is  a  profound  respect  and  reverence  for  human  life,  not  only  that  of  the  potential 
human  being  who  should  never  have  been  conceived,  but  of  the  parents,  the  other 
children,  and  the  community  of  man. 

The  repeal  of  abortion  laws  seems  to  us  to  be  a  step  in  the  right  direction,  but 
much  more  is  needed: 

1.  Positive  programs  to  do  away  with  the  necessity  for  abortions,  as  sum- 
marized on  page  62. 

2.  A  program  of  medically  sound  and  easily  available  abortion  services  at 
low  cost  to  protect  women  against  the  health  problems  resulting  from  recourse 
to  backstreet  abortionists. 

3.  Abortion  services  as  part  of  accepted  medical  care,  paid  for  by  public 
funds  for  those  who  depend  on  public  funds  for  such  care. 

4.  Availability  of  counseling  and  social  services  to  women  requesting 
abortion  with  a  view  to  (a)  helping  them  examine  the  alternatives  to  abortion, 
(b)  exploring  with  them  sources  of  aid — medical,  financial,  adoptive — to  make 
possible  carrying  the  baby  to  term  and  rearing  it  decently,  (c)  putting  them 
in  touch  with  social  services  equipped  to  deal  with  such  other  problems  as 
employment  and  housing,  and  (d)  providing  contraceptive  advice  and  educa- 
tion as  protection  against  future  unwanted  pregnancies.  It  is  society's  re- 
sponsibility to  provide  such  counseling  services  where  they  are  not  now 
available. 

In  pursuing  these  approaches,  we  must  not  lose  sight  of  the  need  to  work  toward 
larger  goals — raising  educational  levels  and  standards  of  living — important  to  the 
quality  of  life  both  as  an  end  in  themselves  and  as  necessary  means  of  motivating 
people  to  control  their  fertility. 

National  Council  of  Jewish  Women 

The  National  Council  of  Jewish  Women  believes  that  the  freedom,  dignity  and 
security  of  the  individual  are  basic  to  American  democracy,  that  individual  liberty 
and  rights  guaranteed  by  the  Constitution  are  keystones  of  a  free  society,  and  that 
any  erosion  of  these  liberties  or  discrimination  against  any  person  undermines  that 
society. 

It  therefore  resolves:  ...  7.  To  work  for  and  encourage  public  understanding 
that  abortion  is  an  individual  right,  and  to  work  for  the  elimination  of  legal  ob- 
stacles that  limit  this  right. 

Adopted  by  the  National  Council  of  Jewish  Women,  1969. 
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Connecticut  Council  of  Churches,  1969  Abortion 

Because  Christian  respect  for  the  sanctity  of  life  and  the  dignity  of  persons  can 
be  realized  only  in  the  context  of  free  moral  choice  and  responsible  decisions  mak- 
ing, we  concur  in  the  position  taken  by  the  Presidentially  appointed  Advisory 
Council  on  the  Status  of  Women  as  reported  on  June  21,  1968,  to  the  Washington, 
D.C.  Conference  of  state  Commissions  on  the  Status  of  Women,  by  the  Chairman, 
former  U.S.  Senator  Maurine  Neuberger:  "the  right  of  a  woman  to  determine  her 
own  reproductive  life  is  a  basic  human  right." 

Like  all  such  rights,  however,  this  one  should  be  exercised  in  the  context  of  the 
highest  ethical  and  spiritual  considerations  available  to  the  conscience  of  the  indi- 
vidual concerned.  Basic  to  this  ethical  and  spiritual  determination  of  her  own  re- 
productive life  is  the  acceptance  of  the  promise  to  the  potential  child  implicit  in 
every  act  -'  lich  begins  the  reproductive  cycle.  Since  the  action  which  initiates  the 
promise  i-  *  ne  woman's  and  not  society's,  the  woman  herself  has  the  primary  obli- 
gation to  A;ep  or  break  the  implicit  promise  to  the  future  child.  We  hold  that  it  is 
this  obligation  to  the  future  child  as  a  result  of  the  act  of  promise-making  which 
is  the  ethical  issue  in  the  proper  exercise  of  the  woman's  determination  of  her  re- 
productive life.  Should  she  break  this  promise  without  good  cause,  the  guilt  and 
shame  are  hers,  not  society's. 

Therefore,  we  hold  that  in  attempts  to  legislate  the  legal  conditions  for  abortion, 
society  usurps  the  woman's  own  ethical  responsibilities.  We  call,  therefore,  for  re- 
peal of  the  present  Connecticut  laws  concerning  abortion  performed  by  a  duly 
licensed  physician,  and  that  they  be  replaced  by  a  provision  that  abortion  be 
governed  by  the  general  laws  regulating  medical  licensure  and  practice.  We  urge 
that  full,  voluntary  consultation  or  counselling  be  undertaken  by  the  women  with 
representatives  of  her  religious  or  ethical  tradition  as  part  of  the  process  of  decision 
making. 

Connecticut  Council  of  Churches,   1972 

Re:  Abortion  legislation. 

(The  Connecticut  Council  of  Churches  is  composed  of  representatives  of  the 
eight  Protestant  church  bodies  who  are  members  of  the  Council.) 

Debate  over  the  issue  of  abortion  law  underscores  again  the  fact  that  persons  of 
good  will  and  integrity,  often  sharing  the  spiritual  and  ethical  resources  of  the 
same  basic  faith,  can  come  to  fundamentally  different  conclusions  regarding  complex 
moral  issues.  This  is  true  not  only  because  they  interpret  their  faith  from  within 
different  culturally  conditioned  traditions,  but  also  because  they  attach  special 
importance  to  different  aspects  of  the  factual  situation. 

It  is  within  this  context  that  I  speak  on  behalf  of  the  Connecticut  Council  of 
Churches  in  opposition  to  the  kind  of  restrictive  abortion  legislation  advocated  by 
the  Governor. 

The  Connecticut  Council  of  Churches  has  considerably  held  that  the  only 
legislation  needed  is  a  provision  that  abortion  be  covered  by  the  general  laws  regu- 
lating medical  licensure  and  practice.  Any  other  legislation  will  intrude  the  State 
into  those  delicate  areas  of  religious  belief,  ethical  judgments  and  personal  liberty 
where  it  has  no  right  or  competency  to  interfere. 

We  believe  in  the  sanctity  of  life  and  the  dignity  of  persons.  But  we  also  believe 
these  can  be  realized  only  in  the  context  of  free  moral  choice  and  responsible 
decision  maKing.  Therefore,  we  believe  that  the  right  of  a  woman  to  determine 
her  own  reproductive  life  is  a  basic  human  right.  Whenever  the  State  attempts 
to  legislate  the  moral  conditions  for  abortion,  it  is  usurping  the  woman's  own 
ethical  responsibilities.  The  churches  of  the  Connecticut  Council  of  Churches 
think  it  is  high  time,  therefore,  for  the  State  to  cease  and  desist  its  attempts  to 
legislate  personal  moral  standards  which  are  the  responsibility  of  the  individual. 


B'nai  B'rith  Women 

resolution abortion  laws 

B'nai  B'rith  Women  recognizes  that  abortion  is  a  serious  problem  with  legal, 
social,  religious  ethical,  psychological  and  physical  implications.  Accurate  sta- 
tistics are  unattainable  for  obvious  reasons,  but  estimates  go  as  high  as  1,200,000 
abortions  a  year  in  the  United  States  alone. 
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We  are  aware  that  in  the  United  States,  because  of  the  restrictive  laws  in  ahnost 
all  of  the  states  most  of  the  abortions  are  performed  outside  the  law,  exposing 
the  participants  to  death,  serious  injury  and  drastic  penalties.  Many  physicians 
would  like  to  see  the  laws  broadened  to  protect  themselves  and  the  women  they 
treat.  Many  lawyers  and  professors  have  also  made  recent  proposals  for  liberal- 
ization of  the  abortion  laws. 

Problems  that  result  from  stringent  laws  on  abortion  now  in  effect  in  most 
areas  of  the  world  are  of  concern  to  B'nai  B'rith  Women  as  an  international 
women's  organization. 

We  therefore  urgently  recommend  to  the  legislative  bodies  in  the  United  States 
and  other  countries  throughout  the  world,  liberalization  of  the  conditions  under 
which  abortions  may  be  legally  performed. 

Adopted  by  B'nai  B'rith  Women  Triennial  Convention,  March,  1968. 


Resolution  on  Abortion 
Board  of  Managers,  Church  Women  United,  St.  Louis,  Mo.,  March  19,  1970 

Our  Christian  concern  for  the  human  rights  of  all  persons,  whether  as  individuals 
or  as  groups,  compels  us  to  support  the  right  of  women  to  make  the  final  decision 
about  termination  of  an  unwanted  pregnancy  in  which  a  woman  has  strong  reason 
for  not  bearing  a  child.  Therefore,  we  believe  the  current  abortion  laws  that  deny 
this  fundamental  human  right  should  be  repealed. 

New  medical  techniques  make  abortion  safe,  but  current  laws  force  women  into 
dangerous  situations  and  discriminate  particularly  against  the  poor  woman. 
Whereas  there  are  a  variety  of  opinions  about  when  life  becomes  human,  laws  of 
the  state  should  not  bind  all  women  to  one  view.  A  woman  does  not  make  a 
decision  for  abortion  easily  or  lightly  and  every  encouragement  and  support  should 
be  offered  to  avoid  this  extreme  solution.  But  this  recourse  must  be  open  to  her 
and  she  must  be  free  to  make  the  final  decision  with  the  help  of  her  familj^,  doctor, 
and  spiritual  advisor  for  she  is  the  one  who  is  required  to  go  through  the  pregnancy 
and  childbirth  and  wiU  be  expected  bj^  society  to  be  primarily  responsible  for  any 
child  that  is  born.  We  also  believe  it  is  important  that  those  who  counsel  and 
support  women  not  be  restricted  by  legalities. 

We  urge  that  serious  work  be  done  bj^  the  church  on  the  ethical  and  theological 
aspects  of  abortion  and  that  the  results  of  such  studies  be  available  so  that  women 
may  find  adequate  understanding  and  support. 

In  speaking  on  this  issue  of  urgency  to  women,  Church  Women  United  recognizes 
that  within  our  constituency  there  are  some  women  who  belong  to  communions 
who  do  not  agree  with  this  statement,  but  we  believe  that  our  unity  is  strong 
enough  to  contain  varied  opinions. 


The  United  Methodist  Church,  1971 

Our  belief  in  the  sanctity  of  unborn  human  life  makes  us  reluctant  to  approve 
abortion.  But  we  are  equally  bound  to  respect  the  sacredness  of  the  life  and 
well-being  of  the  mother,  for  whom  devastating  damage  may  result  from  an 
unacceptable  pregnancy.  In  continuity  with  past  Christian  teaching,  we  recognize 
tragic  conflicts  of  life  with  life  that  may  justify  abortion.  We  call  aU  Christians 
to  a  searching  and  prayerful  inquiry  into  the  sorts  of  conditions  that  may  warrant 
abortion.  We  support  the  removal  of  abortion  from  the  criminal  code,  placing  it 
instead  under  laws  relating  to  other  procedures  of  standard  medical  practice.  A 
decision  concerning  abortion  should  be  made  after  thorough  and  thoughtful 
consideration  by  the  parties  involved,  with  medical  and  pastoral  counsel. 


Lutheran  Church  in  America,  1970 

SOME   issues   related   TO    ABORTION 

In  the  consideration  of  induced  abortion,  the  key  issue  is  the  status  of  the 
unborn  fetus.  Since  the  fetus  is  the  organic  beginning  of  human  life,  the  termina- 
tion of  its  development  is  always  a  serious  matter.  Nevertheless,  a  qualitative 
distinction  must  be  made  between  its  claims  and  the  rights  of  a  responsible 
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person  made  in  God's  image  who  is  in  living  relationships  with  God  and  other 
human  beings.  This  understanding  of  responsible  personhood  is  congruent  with 
the  historical  Lutheran  teaching  and  practice  whereby  only  living  persons  are 
baptized. 

On  the  basis  of  the  evangelical  ethic,  a  woman  or  couple  may  decide  responsibly 
to  seek  an  abortion.  Earnest  consideration  should  be  given  to  the  life  and  total 
health  of  the  mother,  her  responsibilities  to  others  in  her  family,  the  stage  of 
development  of  the  fetus,  the  economic  and  psychological  stability  of  the  home, 
the  laws  of  the  land  and  the  consequences  for  society  as  a  whole. 

Persons  considering  abortion  are  encouraged  to  consult  with  their  physicians 
and  spiritual  counselors.  This  church  upholds  its  pastors  and  other  responsible 
counselors,  and  persons  who  conscientiously  make  decisions  about  abortions. 


The    Moravian    Church   in    America,    Northern    Province,    August    1970 

The  following  Resolutions  were  adopted  by  the  1970  Provincial  Synod  of  the 
Moravian  Church  in  America,  Northern  Province. 

Resolved :  (7)  That  this  Synod  affirm  that  the  decision  to  interrupt  a  pregnancy 
consistent  within  the  time  limits  recognized  by  the  medical  profession  be  the 
responsibility  of  the  individual (s)  involved,  based  on  his  interpretation  of  Christian 
teaching,  and  that  those  who  seek  such  an  irreversible  alternative  do  so  with 
considerable  thought  and  adequate  medical  and  spiritual  counseling;  and  be  it 
further 

Resolved:  (8)  That  abortions  should  be  viewed  in  the  perspective  of  bringing 
mercy  to  a  difficult  situation  where  other  options  may  be  more  destructive;  and 
be  it  further 

Resolved:  (9)  That  abortion  should  not  be  used  as  a  means  of  population  control. 


The  United  Presbyterian  Church  in  the  United  States  of  America,  1972 

Re:  Freedom  of  personal  choice  in  problem  pregnancies. 

Whereas,  God  has  given  persons  the  responsibility  of  caring  for  creation  as  well 
as  the  ability  to  share  in  it,  and  has  shown  his  concern  for  the  quality  and  value  of 
human  life; 

Whereas,  sometimes  when  the  natural  ability  to  create  life  and  the  moral  and 
spiritual  ability  to  sustain  it  are  not  in  harmony,  the  decisions  to  be  made  must 
be  understood  as  moral  and  ethical  ones  and  not  simply  legal; 

Whereas,  society  now  provides  minimal  care  for  unwanted  children  and  inade- 
quate support  systems  for  women  with  children ; 

Whereas,  most  present  abortion  laws  are  inadequate  and  morally  and  ethically 
tmjustifiable  because:  a)  the  laws  do  not  deal  with  the  problem  of  the  bodily 
rights  of  women  nor  affirm  their  life  and  health;  b)  the  laws  do  not  grant  women 
the  right  not  to  bear  unwanted  children ;  c)  the  laws  do  not  deal  with  the  emotional, 
social  or  economic  welfare  of  other  members  of  a  family  into  which  an  unwanted 
child  may  be  born;  d)  the  laws  fail  to  solve  the  problem  of  illegal  abortions  but 
leave  the  problem  to  be  handled  by  criminals,  quack  practitioners  and  a  small 
number  of  reputable  physicians  willing  to  risk  their  practice  and  reputation  by 
performing  abortions;  e)  the  laws  do  not  relieve  the  burden  which  the  present 
structure  places  on  the  poor  and  on  those  who  are  unsophisticated  about  the  waj^s 
of  medicine  and  the  law,  and  f)  the  laws  do  not  insure  the  right  of  all  children  to 
be  born  as  wanted  children; 

Therefore,  in  support  of  the  concern  for  the  value  of  human  life  and  human 
wholeness  and  for  the  freedom  of  choice  advocated  in  the  report,  "Sexuality  and 
the  Human  Community,"  received  for  study  by  the  182nd  General  Assembly 
(1970),  in  support  of  the  call  to  repeal  inadequate  abortion  laws  by  that  Assembly 
and  in  support  of  the  resolution  passed  by  United  Presbyterian  Women  (1970), 
the  184th  General  Assembly  (1972): 

a.  Urges  the  development,  support  and  expansion  of  agencies  where  women 
with  problem  pregnancies  have  assistance  and  counseling  on  options  such  as 
keeping  the  child,  adoption  alternatives  and  abortion,  with  future  access  to  birth 
control  methods.  As  part  of  the  counseling  process,  it  urges  consideration  of  the 
feelings  of  the  father  and  the  family.  .-.-■.■. 

b.  Declares  that  women  should  have  full  freedom  of  personal  choice  concerning 
the  completion  or  termination  of  their  pregnancies  and  that  the  artificial  or 
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induced  termination  of  pregnane}^,  therefore,  should  not  be  restricted  by  law, 
except  that  it  be  performed  under  the  direction  and  control  of  a  properly  licensed 
physician. 

c.  Continues  to  support  the  establishment  of  medically  sound,  easily  av'ailable 
and  low-cost  abortion  services. 

d.  Urges  the  church  to  demonstrate  its  concern  for  women  with  small  children 
by  encouraging  1)  the  support  of  prenatal  care  for  all  pregnant  women,  2)  the 
principle  that  all  children  are  legitimate  at  birth,  3)  the  establishment  of  support 
groups  for  single  women  who  elect  to  keep  their  children,  and  4)  the  formation 
of  high  quality  child-development  centers. 

e.  Supports  legislation  to  repeal  abortion  laws  not  in  harmony  with  this  state- 
ment and  encourages  responsible  groups  working  for  such  repeal. 

f .  Urges  the  development  and  dissemination  of  biblical  and  theological  materials 
on  the  issue  of  abortion  in  order  to  facilitate  responsible  dialogue. 

g.  Directs  the  Stated  Clerk  of  the  General  Assembly  to  urge  synods  and  presby- 
teries to  study  and  take  appropriate  action  on  the  issue  of  abortion  in  line  with 
sections  a.  through  f.  above,  including  training  opportunities  for  pastors  and 
any  persons  in  counseling  on  problem  pregnancies. 

h.  Directs  the  Stated  Clerk  of  the  General  Assembly  to  request  seminaries  to 
include  appropriate  consideration  of  the  issue  of  abortion  in  courses  in  pastoral 
counseling  and  social  ethics  as  well  as  in  continuing  education  programs  offered 
to  clergy,  and  to  request  church-related  colleges  to  consider  the  issue  of  abortion 
in  appropriate  courses,  programs  or  counseling  services. 


[Episcopal  Churchwomen] 

A  Resoliition  in  Favor  of  Abortion  Law  Repeal  and  Free  Birth  Control 

Availability 

(Adopted  by  the  Triennial  Meeting,  October  16,  1970) 

Whereas,  the  subject  of  abortion  is  a  matter  of  current  concern  in  many  of  our 
State  legislatures;  and 

Whereas,  our  legislators  need  and  desire  support  and  guidance  from  the  com- 
munity and  church  concerning  reform  or  elimination  of  current  abortion  laws; 
and 

Whereas,  the  theological  debate  over  when  a  fetus  is  a  life  and  whether  or  not 
abortion  constitutes  the  taking  of  a  life,  are  questions  that  cannot  be  resolved  to 
the  satisfaction  of  all  individuals  and/or  religious  faiths;  and 

Whereas,  the  hberalized  "Model  Abortion  Law"  enacted  in  several  states  has 
not  resulted  in  a  significant  decrease  in  the  number  of  illegal  abortions  and  has 
proven  to  be  discriminatory  against  women  from  the  lower  economic  strata,  now 
therefore  be  it 

Resolved,  That  the  33rd  Triennial  Meeting  of  the  Women  of  the  Episcopal  Church 
support  efforts  to  repeal  all  laws  concerning  abortion  which  deny  women  the  free  and 
responsible  exercise  of  their  conscience,  and  be  it  further 

Resolved,  That  the  members  of  the  33rd  Triennial  Meeting  encourage  and  sup- 
port efforts  to  make  generously  available  to  all  women  and  men,  regardless  of 
economic  or  marital  status,  other  methods  of  birth  control  including  birth  control  for 
men,  which  are  more  acceptable  than  abortion  to  many  individuals  of  Christian 
conscience. 

Capital  Area  Council  of  Churches,  1970 

We  strongly  feel  that  abortion  is  a  matter  of  individual  conscience  and  that  no 
religious  or  secular  group  has  the  right  to  impose  its  codes  and  practices  on  others. 
Abortion  as  a  voluntary  act  based  on  moral,  ethical  and  rehgious  values  should 
not  be  curtailed  by  legislative  restrictions.  Restrictions  which  rob  the  individual 
of  the  right  to  self  determination  are  discriminatory. 


Federation  of  Protestant  Welfare  Agencies,  Inc.,  1970  . 

The  Federation  of  Protestant  Welfare  Agencies  believes  that  every  woman 
should  have  the  right  to  decide  for  herself  whether  or  not  to  secure  the  termination 
of  pregnancy. 
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We  believe  there  should  be  no  abortion  law,  and  that  abortion  should  be 
governed  solely  by  the  laws  regulating  medical  practice  in  general. 

Therefore,  the  Federation  supports  repeal  of  all  laws  treating  abortion  as  a 
crime,  leaving  the  matter  of  abortion  to  be  decided  by  the  woman  affected,  and  in 
the  domain  of  sound  medical  practice. 

We  believe  that  attempts  to  create  and  define  other  grounds  for  abortion  in 
addition  to  presvation  of  the  mother's  life,  the  only  legal  reason  at  present,  and 
to  define  procedures  and  set  up  safeguards  against  violation  will  do  little  to 
ameliorate  the  problem  in  most  cases  where  a  woman  wants  to  terminate  a 
pregnancy.  Such  an  approach  will  not  solve  the  problem  of  the  woman  who  seeks 
an  abortion  but  cannot  qualify  under  the  law  and  will  not  reduce  the  hazards  and 
humiliations  for  the  woman  who  will  feel  compelled  to  resort  to  illegal  and  danger- 
ous surgical  procedures.  Furthermore,  such  changes  will  serve  to  involve  the  State 
in  deciding  when  a  woman  will  and  when  she  will  not  be  compelled  to  bear  a  child 
against  her  will. 

Accordingly,  the  Federation  of  Protestant  Welfare  Agencies  urges  repeal  of  all 
criminal  abortion  laws,  and  revision  of  the  Education  Law  to  provide  that  under 
the  definition  of  practice  of  medicine,  termination  of  pregnancy  shall  be  considered 
treatment  of  a  physical  condition. 

National  Women's  League  of  the  United  Synagogue  of  America,    1970 

National  Women's  League  believes  that,  inherent  in  the  civil  rights  of  women, 
is  the  freedom  of  choice  as  to  birth  control  and  abortion. 

We  believe  that  all  laws  infringing  on  these  rights  should  be  repealed. 


The  United  Church  of  Christ,  1971 

The  theological  and  scientific  views  on  when  human  life  begins  are  so  numerous 
and  varied  that  one  particular  view  should  not  be  forced  on  society  through  its 
legal  system. 

Present  laws  prohibiting  abortion  are  neither  just  nor  enforceable.  They  com- 
pel women  either  to  bear  unwanted  children  or  to  seek  illegal  abortions  regardless 
of  the  medical  hazards  and  suffering  involved.  By  severely  limiting  access  to 
safe  abortions,  these  laws  have  the  effect  of  discriminating  against  the  poor. 

The  mere  liberalization  of  the  laws  has  not  proven  to  be  a  viable  solution  to  the 
problem  of  illegal  abortions.  The  Uberalized  laws  tend  to  cause  more  rigidity  and 
narrowness  of  interpretation,  and,  in  any  case,  cannot  cover  all  circumstances  in 
which  an  abortion  may  be  appropriate. 

For  these  reasons,  the  Eighth  General  Synod  of  the  United  Church  of  Christ 
calls  for  the  repeal  of  all  legal  prohibitions  of  physician-performed  abortions.  This 
would  take  abortion  out  of  the  realm  of  penal  law  and  make  voluntary  and  medi- 
cally safe  abortions  legally  available  to  all  women.  Simultaneously  we  ask  that 
adequate  protection  be  given  to  "conscientious  objectors"  against  abortion,  in- 
cluding physicians,  nurses,  and  prospective  mothers. 

In  order  to  give  effect  to  its  concern  for  freedom  with  responsibiUty,  and 
acknowledging  the  church's  obUgation  to  aid  in  the  resolution  of  the  problem  of 
unwanted  pregnancies,  the  General  Synod  of  the  United  Church  of  Christ  takes 
the  following  action: 

1.  The  General  Synod  calls  upon  the  churches  of  the  United  Church  of 
Christ  and  their  members  to  involve  themselves  extensively  in  programs 
which  would  support  repeal  of  present  abortion  legislation  and  to  expand 
their  ministries  of  counsel  and  concern  to  all  women  who  have  problems 
related  to  unwanted  pregnancies. 

2.  The  General  Synod  calls  upon  pastors,  members,  local  churches.  Con- 
ferences, and  Instrumentahties  to  provide  programs  of  counseling  and  educa- 
tion as  to  the  meaning  and  nature  of  human  hfe,  sexuahty,  responsible  parent- 
hood, population  control,  and  family  Ufe. 

3.  The  General  Synod  calls  on  pastors,  members,  local  churches,  Con- 
ferences, and  Instrumentalities  to  support  and  expand  programs  for  family 
life  and  sex  education  in  schools,  agencies  for  adult  education,  communica- 
tions media,  and  other  public  institutions;  and  to  encourage  the  extension 
of  information  and  services  related  to  contraception  as  instrumental  to  the 
prevention  of  undesirable  pregnancies  and  the  achievement  of  wholesome 
family  life. 
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4.  The  General  Synod  calls  on  pastors,  members,  and  local  churches  to 
offer  counseling  opportunities  and  supporting  fellowship  for  persons  facing 
problems  of  unwanted  or  ill-advised  pregnancies;  to  assist  such  persons  in 
making  wise  ethical  decisions  regarding  their  problems ;  and  to  help  them  find 
professional  assistance  if  necessary,  as  through  existing  noncommercial 
consultative  services. 

5.  The  General  Sj^nod  urges  the  Council  for  Health  and  Welfare  and  its 
member  agencies  to  work  for  the  expansion  of  family  planning  services  in 
the  communities  they  serve  and  to  initiate  new  programs  that  can  serve  as 
models  to  other  hospitals  and  institutions. 

6.  The  General  Synod  requests  the  Division  of  Health  and  Welfare  and 
the  Division  of  Christian  Education  to  provide  educational  resources,  con- 
sultative services,  and  training  for  constituents  who  wish  to  sponsor  pro- 
grams which  are  consistent  with  this  General  Synod  position. 

7.  The  General  Synod  calls  on  pastors,  members,  health  and  welfare  com- 
mittees, the  Division  of  Health  and  Welfare,  and  other  agencies  to  develop 
ministries  on  behalf  of  disadvantaged  and  minority  groups  which  would 
give  them  freedom  of  choice  in  the  area  of  familj*  planning  and  the  termina- 
tion of  unwanted  pregnancies  in  keeping  with  this  statement. 

8.  The  General  Sj^nod  calls  the  above  action  to  the  attention  of  Con- 
ferences and  Instrumentalities  and  urges  their  appropriate  staffs  to  cooperate 
closely  in  the  implementation  of  the  purposes  of  this  statement. 


Connecticut  Conference  of  the  United  Church  of  Christ,  1971 

Whereas  a  responsible  position  concerning  abortion  should  be  based  on  a 
consideration  of  the  rights  of  the  individual  woman,  her  potential  child,  her 
family  and  society,  as  well  as  the  rights  of  the  fetus. 

The  theological  and  scientific  views  on  when  human  life  begins  are  so  numerous 
and  varied  that  one  particular  view  should  not  be  forced  on  society  through  its 
legal  system. 

And  whereas  present  laws  prohibiting  abortion  are  neither  just  nor  enforce- 
able. They  compel  women  either  to  bear  unwanted  children  or  to  seek  illegal 
abortions  regardless  of  the  medical  hazards  and  suffering  involved.  Bj*  severely 
limiting  access  to  safe  abortions,  these  laws  have  the  effect  of  discriminating 
against  the  poor. 

The  mere  liberalization  of  the  laws  has  not  proven  to  be  a  viable  solution  to  the 
problem  of  illegal  abortions.  The  liberalized  laws  tend  to  cause  more  rigidity  and 
narrowness  of  interpretation,  and,  in  any  case,  cannot  cover  all  circumstances  in 
which  an  abortion  maj'  be  appropriate;  therefore  be  it 

Resolved  that  the  Connecticut  Conference  of  the  United  Church  of  Christ  join 
with  the  Eighth  General  Synod  of  the  United  Church  of  Christ  in  calling  for  the 
repeal  of  all  abortion  laws  to  take  abortion  out  of  the  realm  of  penal  law  and  make 
voluntary  and  medically  safe  abortions  legally  available  to  all  women.  Simulta- 
neously we  ask  that  adequate  protection  be  given  to  "conscientious  objectors" 
against  abortion,  including  phj'sicians,  nurses,  and  prospective  mothers. 

The  Connecticut  Conference  calls  upon  its  member  churches  to  involve  them- 
selves extensively  in  programs  which  would  support  repeal  of  present  abortion 
legislation  and  to  expand  their  ministries  of  counsel  and  concern  to  all  women 
who  have  problems  related  to  unwanted  pregnancies. 


West  Virginia  Council  of  Churches,  1971 
recommended  position  statement  on  abortion  legislation 

There  are  several  factors  the  Division  of  Life  and  Work  considered,  and  com- 
mends for  serious  consideration,  in  evaluating  the  related  questions  of  abortion 
and  abortion  legislation.  The  emphasis  should  be  made  here  that  the  Division 
has  interpreted  its  responsibility  as  recommending  a  position  only  on  abortion 
legislation. 

The  First  and  most  important  of  these  factors  is  the  sanctity  of  human  life. 
Indeed,  the  thrust  of  the  Gospel  of  Jesus  is  God's  activity  for  humans.  It  is 
necessary  only  to  give  reference  to  the  several  occasions  in  which  Jesus,  not  only 
underscored  the  commandment  against  murder,  but  elevated  our  responsibility  to 
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a  basis  higher  than  legalism  that  would  include  total  consideration  of  the  humanity 
of  persons.  Whatever  we  do  has  to  reflect  and  be  based  upon  this  sanctity  of 
human  life. 

In  attempting  to  discover  specific  biblical  references  to  the  practices  of  abor- 
tion, the  Division  was  reminded  again  of  the  uncertainty  that  is  involved  in  this 
question.  This  only  makes  heavier  the  responsibilities  that  are  ours  in  deciding 
•questions  that  are  difficult  at  best. 

The  strong  implication  of  the  ministry  and  teaching  of  Jesus  was  not  to  develop 
his  own  legalistic  code,  but  to  incarnate  and  enunciate  guidelines  applicable  to 
specific  situations  that  humans  find  themselves  in.  This,  however,  places  both  the 
responsibility  and  the  freedom  upon  us  to  decide  as  we  understand  His  Spirit 
ieads.  Further,  Jesus'  approach  was  not  one  of  coercion,  but  was  one  of  procla- 
mation and  incarnation.  The  confrontation  with  man  was  made,  but  the  responsi- 
^)iHty  for  man's  decision  was  his,  with  the  freedom  to  decide  either  for  or  against. 
This  element  of  human  freedom  with  the  human  responsibility  to  exercise  that 
'.freedom,  under  His  guidance,  has  weighed  heavily  in  our  deliberations. 

In  attempting  to  recommend  a  position  on  abortion  legislation,  there  are 
:additional  factors  that  have  to  be  considered.  No  member  of  the  Division  has 
argued  for  the  law  to  permit  abortions  in  those  situations  in  which  all  evidence 
indicates  human  Ufe  is  present.  The  fact  of  determining  when  human  fife  is  present 
has  only  served  to  underscore  the  element  of  uncertainty.  The  medical  profession 
itself  is  divided  on  this  question.  We  are  well  aware  of  and  have  seriously  considered 
the  feelings  of  those  who  believe  that  an  abortion  at  any  stage  of  pregnancy  would 
interrupt,  if  not  actual,  the  potential  human  Ufe  in  some  stage  of  development. 
We  ourselves  beUeve  that  this  is  a  value  judgment  that  cannot  be  shoved  aside  as 
lightly  as  some  do.  However,  we  are  equally  aware  that  persons  in  making  their 
own  decisions  as  to  where  to  draw  the  fine,  may  draw  that  line  at  different  points. 
Persons  who  have  pregnancies  that  they  consider  to  be  problem  pregnancies 
for  them,  sometimes  draw  their  own  fine  in  such  a  fashion  that  they  do  seek  and 
obtain  abortions — whether  legally  or  illegally.  We  have  reminded  ourselves  that 
the  church  community  has  not  been  sufliciently  aware  of  this  problem  to  provide 
needed  resouices;  financial,  counseHng,  and  other,  to  provide  realistic  alternatives 
to  persons  who  have  what  they  consider  to  be  problem  pregnancies.  We  have  also 
asked  ourselves  the  question  of  the  responsibihties  that  the  church  community 
has  to  those  persons  who  decide,  whether  legally  or  illegally,  to  obtain  abortions. 
We  have  had  to  remind  ourselves  that  all  of  us  are  sinners.  This  is  the  reason  for 
prayers  of  confessions  as  a  regular  part  of  services  of  worship.  The  relationship 
and  the  grace  which  Jesus  incarnated  and  proclaimed  is  one  of  healing  and 
wholeness  for  all  persons.  As  we  remind  ourselves  of  our  continual  need  for  that 
gift  of  healing  and  wholeness,  so  we  must  also  remind  ourselves  of  our  responsi- 
bihties to  provide  a  heaUng  and  wholesome  relationship,  particularly  for  those 
whose  actions  and  decisions  we  do  not  believe  to  be  wise. 

Combining  these  elements  of  the  sanctity  of  human  life,  of  the  strong  emphasis 
in  the  Gospel  of  Jesus  upon  human  freedom,  human  responsibiUty,  and  God's 
grace;  and  the  reahty  of  the  tremendous  uncertainty  in  this  area,  our  recommen- 
dations are  as  follows: 

1.  We  recommend  support  for  efforts  to  make  abortion  a  medical  decision 
between  the  persons  involved  and  competent  medical  counsel.  We  further 
recommend  that  a  20  week  limitation  (no  abortions  performed  after  the 
first  20  weeks  of  pregnancy)  be  included  in  the  code. 

2.  Recognizing  differences  of  opinion  by  both  medical  personnel  and  lay- 
men, and  recognizing  that  hospitals  are  financially  prohibitive  for  several 
persons,  we  recommend  support  for  efforts  to  permit  abortions  on  a  cMnic 
approach. 

3.  Recognizing  that  the  decision  to  have  an  abortion  is  not  a  decision  easily 
arrived  at,  and  that  once  an  abortion  is  obtained  problems  surrounding  that 
pregnancy  and  abortion  often  still  continue;  we  recommend  support  for  efforts 
to  establish  supportive  services,  particularly  psychological  and  counseling 
facilities. 

4.  We  recommend  to  the  Council,  to  the  various  church  groups,  and  to 
others  that  all  of  us  accept  the  responsibilities  that  are  ours  in  providing 
meaningful  alternatives  for  persons  to  deal  with  problem  pregnancies. 

This  recommended  position  is  not  to  be  interpreted  as  either  endorsing  or 
opposing  abortions.  It  is  to  be  interpreted  as  a  recommended  position  statement 
on  abortion  legislation. 

The  Division  feels  it  must  make  one  additional  observation.  Over  the  course  of 
our  deliberations,  we  have  been  made  acutely  aware  that  persons  disagree  on  the 
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subjects  of  abortion  and  abortion  legislation  with  deep  feeling  and  much  sincerity. 
We  caution  all  of  us  not  to  judge  too  hastily  and  humanly,  the  values,  and  the 
worth  of  persons  with  whom  we  disagree.  We  remind  ourselves  again  that  all  of 
us  continually  Uve  our  need  for  God's  healing  and  forgiving  grace.  And  that  we 
are  commanded  to  love  each  other  as  we  are  loved. 


The  Council  of  Churches  of  the  Mohawk  Valley  Area,  Inc.,  1971 

The  Board  of  Directors  of  the  Council  of  Churches  of  the  Mohawk  Valley  Area 
affirms  its  conviction  that  termination  of  pregnancy  should  be  voluntary  and  a 
matter  of  conscience.  The  decision  for  or  against  termination  of  pregnancy  should 
he  without  legal  circumbrance  so  that  women  and  their  husbands,  together  with 
physicians,  clergy,  or  other  appropriate  counselors  may  be  able  to  exercise  their 
best  judgment  as  to  what  is  wise  in  individual  cases. 

Because  the  integritv  of  the  medical  profession  is  unnecessarily  questioned  by 
proposed  legislation  which  would  restrict  physicians'  rights  to  make  decisions 
with  their  patients,  licensed  physicians  should  be  subject  only  to  general  laws 
regulating  medical  licensure  and  practice. 

The  only  acceptable  modification  of  present  New  York  State  Law  which  can 
be  envisioned  would  be  a  reduction  in  the  number  of  weeks  during  which  an 
undesirable  or  unwanted  pregnancy  can  be  terminated. 


A  Statement  of  the  Taventy-Fifth  General  Council  of  the  United  Church 
OF  Canada,  August,  1972 

ABORTION 

(a)  We  affirm  the  inherent  value  of  human  life,  both  as  immature  in  the  foetus 
and  as  expressed  in  the  life  of  the  mother  and  related  persons.  The  foetus  is  a  unique 
though  immature  form  of  himian  life  and  therefore  has  inherent  value.  Christians 
should  witness  to  this  value  by  insisting  that  abortion  is  always  a  moral  issue  and 
can  only  be  acceptable  as  the  lesser  of  two  evils  in  each  particular  situation.  There- 
fore, abortion  is  acceptable  only  in  certain  medical,  social,  and  economic  situations. 

(b)  The  present  law,  which  requires  a  hospital  therapeutic  abortion  committee 
to  authorize  an  abortion,  is  unjust  in  principle  and  unworkable  in  practice. 

(c)  We  do  not  support  "abortion  on  demand".  We  believe  that  prior  to  twelve 
weeks  of  gestation,  or  prior  to  that  stage  of  foetal  development  when  abortion 
can  no  longer  be  performed  by  D.  &  C.  suction,  abortion  should  be  a  personal 
matter  between  a  woman  and  her  doctor.  After  that  period  of  time,  abortion 
should  only  be  performed  following  consultation  with  a  second  doctor.  We  further 
believe  that  her  male  partner  and/or  other  supportive  people  have  a  responsibility 
to  both  the  woman  and  the  foetus  and  should  be  involved  in  the  decision  wherever 
possible. 

Therefore :  1 .  We  urge  the  Government  of  Canada  to : 

(a)  Remove  from  the  Criminal  Code  all  sections  presently  relating  to  abortion ; 

(b)  Enact  and  enforce  penalties  for  people  who,  without  the  required  medical 
qualifications,  perform  abortions ;  or  who  perform  abortions  in  places  other  than 
those  approved  for  that  purpose. 

2.  We  urge  Provincial  Governments  to; 

(b)  Provide  facilities  and  personnel  necessary  to  meet  the  need  for  abortions, 
and  make  known  the  availability  of  such  facilities,  and  require  all  hospitals  to 
declare  publiclv  their  policv  on  abortion. 

3.  In  order  "to  protect  the  foetus  and  the  woman  from  an  ill-advised  abortion, 
and  to  help  the  woman  make  a  responsible  decision,  we  urge  the  Federal  and 
Provincial  Governments  to  cooperate  with  Churches  and  other  helping  agencies 
in  the  funding  and  further  development  of  counselling  services  in  all  centres  where 
abortions  are  performed,  and  in  geographic  areas  where  such  hospital  and  medical 
services  are  not  available.  This  counselling  should  include : 

fa)  Early  Pregnancy  Counselling 

To  help  the  woman  to : 

Understand  her  own  feelings  about  being  pregnant; 

Explore  all  the  options  for  coping  with  the  pregnancy; 

Carrying  the  pregnancy  to  term; 

Giving  up  or  keeping  the  babj^; 

Abortion; 
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Articulate  her  reasons  for  choosing  an  abortion  or  carrying  the  pregnanc.y  to 
term;  and 

Relate  to  family  members  or  friends  to  whom  she  can  look  for  support  in  her 
predicament. 

To  inform  the  woman  about : 

Available  community  services,  should  she  choose  to  have  and  to  keep  the  baby, 
or  have  and  give  up  the  baby; 

Adoption  possibilities  and  procedures ;  and 

Abortion  procedures  and  possible  mental,  spirtual  and  social  ramifications. 

(b)  Contraception  Counselling 

Ensure  that  the  client  and,  if  possible,  her  male  partner  understand  the  facts  of 
fertility,  are  informed  about  contraception  methods  and  have  access  to  devices 
and  prescriptions. 

(c)  FoUow-7ip  Co^mselling  to  deal  with  personal  problems  that  may  arise  from 
the  operation  and  to  encourage  the  continued  use  of  contraceptives. 

4.  Further,  as  an  expression  of  our  Christian  concern,  we  urge  Churches,  Gov- 
ernments, and  all  helping  agencies  to  work  through  all  possible  avenues  to  ensure 
adequate  community  support  for  mothers  choosing  to  give  birth,  both  those 
giving  up  and  those  keeping  their  babies. 

Chtjrch  Women  United  of  Connecticut — 1972 

Our  Christian  concern  for  the  human  rights  of  all  persons,  whether  as  individuals 
or  as  groups,  compels  us  to  support  the  right  of  women  to  make  the  final  decision 
about  termination  of  an  unwanted  pregnancy  in  which  a  woman  has  strong  reason 
for  not  bearing  a  child. 

Therefore,  we  urge  that  any  action  taken  by  the  legislature  in  relation  to  abor- 
tion be  just  and  humane  recognizing  the  right  of  a  woman  to  make  the  ultimate 
decision. 

Therefore,  we,  the  Church  Women  United  in  Connecticut,  urge  that  the 
Connecticut  legislature  seriously  consider  the  subject  of  abortion  and  enact  a 
just  and  humane  law.  We  strongly  feel  that  the  legislature  should  renaove  the 
abortion  question  from  the  area  of  criminal  law  and  place  it  under  the  jurisdiction 
of  laws  governing  medical  practice. 


Church  of  the  Brethern 

A   POSITION   statement 

Brethern  oppose  abortion  because  it  destroys  fetal  life.  Let  it  be  clear  that  the 
Brethern  ideal  upholds  the  sacredness  of  human  life  and  that  abortion  should  be 
accepted  as  an  option  only  where  all  other  possible  alternatives  will  lead  to  greater 
destruction  of  human  life  and  spirit. 

However,  we  confess  that  we  are  part  of  a  society  that  contributes  to  abortion 
by  denying  parents  the  support  and  assistance  they  need.  We  further  confess  our 
lack  of  compassion,  our  condemnation  of  those  who  differ  with  our  view  of  morality, 
and  our  need  to  coerce  and  compel  others  to  our  way  of  thinking. 

Thus,  our  position  is  not  a  condemnation  of  these  persons  who  reject  thifj  position 
or  of  women  who  seek  and  undergo  abortions.  Rather,  it  is  a  call  for  Christlike 
compassion  in  seeking  creative  alternatives  to  abortion. 

We  support  persons  who,  after  prayer  and  counseling,  believe  abortion  is  the 
least  destructive  alternative  available  to  them,  that  they  may  make  their  decision 
openly,  honestly,  without  the  suffering  imposed  by  an  uncompromising  com- 
munit}^ 

We  oppose  any  action,  direct  or  indirect,  by  parents,  physicians,  the  state,  or 
anyone  that  would  compel  a  women  to  undergo  an  abortion  against  her  will. 

All  who  seek  abortions  should  be  granted  sympathetic  counsel  about  alterna- 
tives available  as  well  as  the  health  and  safety  of  publicly  available  phjsicians 

and  hospital  care.  ,  ^     ,  ,-,i-       t, 

Excerpt  from  the  statement  adopted  by  the  19/2  Annual  Conference,  Church 

of  the  Brethren. 

Catholics  for  a  Free  Choice 

statement  of  purpose 

Catholics  for  a  Free  Choice  is  a  national  organization  of  Catholic  laypersons 
who  are  seeking  change  within  their  church  on  matters  of  abortion  and  contra- 
ception. 


65 

We  support  the  individual  woman's  right  to  make  decisions  regarding  abortion 
and  contraception  in  accordance  with  her  own  conscience  and  without  fear  of 
criminal  prosecution. 

This  "Right  to  Choose"  should  not  be  restricted  by  Federal  and/or  State 
legislation. 

Pennsylvania   Council   of   Churches   1973-74   Statement   of   Legislative 

Principles 

a.  Abortion.  Abortion  has  been  dealt  with  bj'  the  Supreme  Court  of  the  United 
States.  It  allows  great  freedom  in  the  decision  to  have  or  not  to  have  an  abortion. 
For  those  in  a  position  to  have  to  decide  on  abortion,  we  believe  it  can  never  be 
lightly  made,  and  urge  support  for  those  making  a  decision  and  following  it 
through,  whatever  it  may  be. 

National  Association  of  the  Laity 

After  studying  the  decision,  the  Board  of  Officers  of  the  National  Association 
of  the  Laity  (NAL),  applauds  the  Supreme  Court  on  its  decision  emphasizing 
the  individual's  right  to  privacj''  in  making  a  decision  on  abortion.  The  Court's 
decision  is  not  inconsistent  with  the  Catholic  Church's  teaching  that  responsible 
persons  exercise  their  conscience  in  matters  of  morality. 

The  NAL  is  the  independent  national  Catholic  lay  reform  organization  in  the 
U.S.  For  three  years  it  has  researched  and  debated  this  complex  issue.  Given 
the  many  aspects  of  this  sensitive  issue,  the  NAL  is  not  yet  ready  to  present  a 
full  position  in  a  consensus.  But  implicit  in  the  NAL's  study  has  been  dissatisfac- 
tion with  the  hierarchy's  rigid  position  and  with  its  insensitivity  to  the  moral 
complexity  of  this  issue. 

The  Court's  decision  in  no  way  impedes  the  rights  of  our  church  to  teach  a 
doctrine  limiting  or  prohibiting  its  members'  use  of  abortion.  But  it  also  permits 
the  free  exercise  of  conscience  for  those  citizens  who  regard  abortion  as  a  civil 
right  and  a  personal  option. 

The  Court  has  fulfilled  its  responsibility  to  the  whole  of  the  American  people 
in  dealing  with  this  constitutional  question.  Now  the  Church  can  concentrate  on 
re-examining  its  abortion  teaching  and  restating  it  lucidly  to  Catholics,  while  not 
imposing  its  position  on  our  fellow  citizens  who  may  not  agree  with  us. 


Medical  Committee  for  Human  Rights 

"The  IMedical  Committee  for  Human  Rights  strongly  urges  the  immediate 
reform  of  archaic  laws  concerning  induced  abortion  and  further,  that  these  reforms 
must  be  based  upon  consideration  of  health  in  the  broadest  definition,  rather 
than  upon  political  or  religious  factors." 


American  Public  Health  Association — 1971 

Replacement  Reproduction  and  Zero  Population  Growth. 

The  nation  now  faces  critical  questions  concerning  the  implications  of  con- 
tinued population  growth.  The  vital  arithmetic  is  relentless — population  growth 
cannot  be  sustained  indefinitely. 

Reducing  population  growth  per  se  is  not  the  panacea  for  all  the  nation's 
problems,  but  it  is  one  important  and  achievable  means  to  help  attain  many 
desirable  goals.  Specific  proposals  to  achieve  population  stabilization  must  be 
designed  to  maximize  individual  freedom  and  diversity  of  opportunity,  as  well 
as  to  avoid  social  and  economic  inequities.  Concerns  of  minority  groups  not  only 
must  be  an  integral  part  of  population  policy,  but  also  of  high  priority.  The 
United  States  should  continue  to  open  its  doors  to  immigrants,  even  though 
immigration  produces  one-quarter  of  our  population  growth. 

APHA  calls  for  the  establishment  of  a  national  goal  of  replacement  reproduction 
an  average  of  2.11  children  per  woman — within  this  decade.  To  help  achieve 
this  goal,  APHA  supports  full  provision  of  family  planning  services,  including 
sterilization  for  men  and  women,  safe  legal  abortions,  expanded  population 
research,  and  universal  public  education  on  the  causes  and  effects  of  population 
growth. 
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American  Medical  Women's  Association — 1960-71 

1966 — THAT  the  American  Medical  Women's  Association  approve  in  principle 
the  recommendations  of  the  American  College  of  Obstetrics  and  Gynecologists 
and  the  American  Law  Institute  that  legalized  abortion  may  be  performed  in 
licensed  hospitals  if  at  least  two  physicians  agree  there  is  substantial  danger  to 
the  mother's  physical  or  mental  health  or  that  the  child  will  be  born  with  a  grave 
physical  or  mental  defect,  or  when  pregnancy  is  the  result  of  rape  or  incest. 

1969 — THAT  the  AMWA  approve  removing  restrictions  on  abortion  and 
voluntary  sterihzation  for  those  who,  for  family  planning  or  health  reasons,  wish 
it,  and  that  this  be  done  with  the  approval  of  their  physicians. 

1969 — THAT  the  AMWA  encourage  counseling  with  regard  to  abortion  both 
in  group  and  individual  medical  practice. 


American  Psychiatric  Association — 1969 

A  decision  to  perform  an  abortion  should  be  regarded  as  strictly  a  medical 
decision  and  a  medical  responsibility.  It  should  be  removed  entirely  from  the 
jurisdiction  of  criminal  law.  Criminal  penalties  should  be  reserved  for  persons 
who  perform  abortions  without  medical  license  or  qualifications  to  do  so.  A 
medical  decision  to  perform  an  abortion  is  based  on  the  careful  and  informed 
judgements  of  the  physician  and  the  patient.  Among  other  factors  to  be  considered 
in  arriving  at  the  decision  is  the  motivation  of  the  patient.  Often  psychiatric 
consultation  can  help  clarify  motivational  problems  and  thereby  contribute  to 
the  patient's  welfare.  

[From  the  Congressional  Record,  July  14,  1970] 
The  Present  Status  op  Abortion  Laws 

A  statement  by  the  new  YORK  ACADEMY  OF  MEDICINE  PREPARED  BY  THE  COM- 
MITTEE ON  PUBLIC  HEALTH 

"A  small  and  temporary  improvement  may  really  be  the  worst  enemy  of  great 
and  permanent  improvement,  unless  the  first  is  made  on  the  lines  and  in  the 
direction  of  the  second." — Morley,  J.  On  Compromise,  vol.  3,  p.  129.  London, 
Macmillan,  1921.  ,.  x- 

The  New  York  Academy  of  Medicine  has  issued  three  opmions  on  therapeutic 
abortion  since  1943.  In  that  year,  after  a  grand  jury  investigation  of  so-called 
"abortion  specialists,"  the  Committee  on  Public  Health  of  the  Academy  recom- 
mended that  the  state  penal  law  should  be  amended  to  legalize  therapeutic 
abortions  in  order  to  preserve  the  health  of  a  pregnant  woman.  By  way  of  imple- 
menting its  recommendation,  the  Committee  drafted  the  proposed  amendment 
in  appropriate  phraseology: 

Definition  of  abortion  and  therapeutic  abortion  and  punishment  of  one  who 
performs  a  non-therapeutic  abortion. 

(1)  an  abortion  is  an  interruption  of  an  intrauterine  pregnancy  before  the 
period  of  viability  (up  to  28  weeks  gestation)  is  reached. 

(2)  a  therapeutic  abortion  is  the  artificial  interruption  of  an  intrauternie 
pregnancy  before  the  period  of  viability  (up  to  28  weeks  of  gestation)  is 
reached  where  the  continuance  of  such  pregnancy  would  jeopardize  the  hfe 
of  the  woman  or  so  aggravate  the  physical  or  mental  disease  from  which  she 
suffers  as  seriously  to  impair  her  health  or  threaten  her  life. 

(3)  may  be  performed  only  by  a  physician  duly  Hccnsed  in  the  State  of 
New  York,  and  only  in  a  hospital  recognized  by  the  Department  of  Social 
Welfare  of  New  York  State,  or  the  Department  of  Health  of  New  York  State, 
or  approved  by  the  American  College  of  Surgeons  and/or  the  American  Med- 
ical Association.  After  written  opinions  of  its  necessity  have  been  obtained 
from  competent  quaUfied  and  recognized  consultants  in  the  respective  spe- 
cialties involved,  which  said  written  opinions  shall  be  incorporated  in  the 
records  of  the  hospital. 

In  1953  the  Committee  on  Public  Health  recommended  that  its  previously- 
proposed  amendment  be  broadened  to  include  the  likelihood  of  impaired  health 
or  disabihty  of  a  child  as  an  indication  for  therapeutic  abortion. 
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In  1959  the  American  Law  Institute  suggested  a  Model  Penal  Code  governing: 
abortion.  This  code  would  authorize  therapeutic  abortion  when  a  hcensed  physician 
beheves  there  is  substantial  risk  that  continuance  of  the  preganancy  would  gravely 
impair  the  physical  or  mental  health  of  the  mother,  or  that  the  child  would  be 
born  with  grave  physical  or  mental  defects,  or  that  the  pregnancy  resulted  from 
rape  by  force  or  incest.  The  physicians  must  certify  in  writing  their  beUef  in  the 
justifying  circumstance. 

In  a  statement  issued  in  1965  the  New  York  Academy  of  Medicine  reaffirmed 
its  previously  expressed  opinions  that  changes  in  the  abortion  law  were  necessary. 
This  statement  contained  the  following  recommendation: 

The  New  York  Academy  of  Medicine  therefore  strongly  recommends  that  the 
Penal  Law  of  the  State  of  New  York  be  amended  to  legalize  therapeutic  abortion 
where  there  is  substantial  risk  that  the  continuance  of  preganncy  would  gravely 
impair  the  physical  or  mental  health  of  the  mother,  or  that  the  child  would  be 
born  with  grave  physical  or  mental  defects.  Safeguards  should  also  be  included  in 
the  legalization  of  the  procedure  on  these  grounds:  therapeutic  abortion  should  be 
permitted  only  in  officially  recognized  or  accredited  hospitals  after  review  and 
approval  in  each  instance  by  a  competent  committee  estabUshed  by  the  hospital; 
and  the  operation  should  be  performed  only  by  a  phj'^sician  licensed  in  the  State 
of  New  York. 

In  the  intervening  j^ears  many  resolutions  from  diverse  authoritative  bodies 
and  changes  of  statutes  here  and  abroad  have  called  attention  to  the  appalUng 
inadequacy  of  the  New  York  law. 

INDICATIONS  FOR  THERAPEUTIC  ABORTION— STATUTES  ENACTED  1967-69 

Mental        Fetal  Limit 

Life  Health        health        defects       Rape  Incest  (weeks) 

Arkansas X  X  XXX  12 

California X              X             XX  20 

Colorado X  X  X              X              X              X                       US 

Delaware X  X  X              X               X               X                       '20 

Georgia X  X  X  X  - 

Kansas X  X  X  X  X  X  

Maryland X  X  X  X  X  2  26 

Mississippi X  X  

New  Mexico.. X  X  X  X  X  X  

North  Carolina X  X X  X  X  - 

Oregon X  X  X              X              X              X                       2  21 

'  Applies  only  to  cases  of  rape  or  incest. 

-  Exceptions  in  the  case  of  serious  threat  to  the  mother's  life  or  in  cases  of  feta!  death. 

3  Time  limit  does  not  apply  in  cases  of  danger  to  life. 

In  1967  the  House  of  Delegates  of  the  American  Medical  Association  went  on 
record  as  supporting  reform  of  the  abortion  laws  to  conform  with  the  general 
guidelines  set  forth  in  the  Model  Penal  Code.  The  American  College  of  Obste- 
tricians and  Gynecologists  recommended,  in  addition  to  the  provisions  of  the 
Model  Penal  Code,  that  social  and  total  economic  environment — actual  or 
reasonably  foreseeable — be  considered  as  having  a  bearing  on  the  health  of  the 
mother. 

For  more  than  two  j^ears  the  Medical  Society  of  the  State  of  New  York  has 
formally  approved  reform  of  the  present  "inadequate"  abortion  law. 

The  American  Public  Health  Association  at  its  1968  annual  meeting  took  the 
final  step;  it  formally  advocated  repeal  of  the  existing  statutes  regulating  thera- 
peutic abortion. 

Between  1967  and  1969  eleven  states  have  amended  their  abortion  laws  by 
extending  the  indications  for  therapeutic  termination  of  pregnancy  as  indicated 
in  the  accompanying  table. 

The  new  abortion  act  in  Great  Britain  (1967)  is  potentially  the  most  permissive 
of  all  recently  enacted  statutes.  It  contains  two  significant  clauses  in  respect  to 
the  ascertainment  of  health  of  the  mother. 

(a)  Account  be  taken  of  the  pregnant  woman's  actual  or  reasonably  foreseeable 
environment. 

(b)  Account  be  taken  not  only  of  the  effect  of  pregnancy  on  the  mother  but  on 
any  existing  children  of  her  famil3\ 

If  liberally  construed,  the  current  British  abortion  law  could  amount  to  virtual 
unrestricted  abortion. 
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The  report  of  Governor  Nelson  A.  Rockefeller's  special  commission  to  review 
the  New  York  State  abortion  law  was  published  in  March  1968.  The  recommenda- 
tions follow  the  Model  Penal  Code,  but  add  two  additional  indications  for  abortion 
as  follows: 

(a)  The  pregnancy  commenced  while  the  female  was  unmarried  and  under 
16  years  of  age,  and  is  still  unmarried. 

(b)  When  the  female  already  has  four  living  children. 

The  principal  arguments  in  favcr  of  a  more  permissive  abortion  statute  have 
been  summarized  by  the  governor's  special  commission  as  follows: 

(1)  The  deaths,  sterility  and  harmed  physical  and  mental  health,  resulting 
from  the  large  number  of  illegal  abortions  each  year,  could  largely  be  pre- 
vented if  such  abortions  were  performed  by  competent  physicians  in  proper 
hospital  surroundings,  within  the  framework  of  reasonable  legislation. 

(2)  The  wide  disparity  between  the  statutory  law  and  actual  practice 
encourages  disrespect  for  the  law  and  places  upon  the  conscentious  physician 
an  intolerable  conflict  between  his  medical  duty  to  his  patients  and  his  duty 
as  a  citizen  to  uphold  the  law. 

(3)  The  present  law  places  an  unfair  discrimination  on  the  poor.  Persons 
with  money  may  obtain  safe  abortions  either  by  travelling  to  other  juris- 
dictions, by  going  to  high-priced,  competent  though  illegal  abortionists,  or 
by  obtaining  legal  abortions  here  based  on  "sophisticated"  psychiatric 
indications. 

The  divergence  between  the  literal  interpretation  of  the  law  and  current  medical 
practice  has  led  today's  physician  into  an  area  of  grave  legal  risk.  There  are 
indications  that  the  courts  may  take  action  when  reputable  medical  practice  in 
accredited  hospitals  does  not  conform  to  strict  interpretation  of  rigid  abortion 
laws. 

In  1969  there  were  two  court  decisions  of  major  importance  in  this  field.  On 
September  5  the  California  Supreme  Court  in  the  case  of  People  v.  Belous  declared 
the  pre-1967  California  abortion  law  unconstitutional  on  the  following  grounds: 

(1)  The  phrase  "necessary  to  preserve  life"  is  vague; 

(2)  "The  fundamental  right  of  the  woman  to  choose  whether  to  bear 
children"  is  a  right  of  privacy  which  the  statute  abridges; 

(3)  The  statute  violates  the  Fourteenth  Amendment  because  of  the  "dele- 
gation of  decision  making  power  to  a  directly  involved  individual,"  (i.e., 
the  doctor  might  be  penalized  for  approving  a  request  for  abortion  but  not 
for  denying  a  request). 

In  Novernber  a  decision  in  the  United  States  District  Court  for  the  District  of 
Columbia  declared  unconstitutional  that  part  of  the  statute  that  outlawed 
abortions  other  than  those  done  "for  the  preservation  of  the  mother's  life  or 
health."  The  reasoning  was  similar  to  and  in  part  relied  upon  that  in  the  Belous 
decision. 

At  present  the  New  York  law  is  being  challenged  in  the  Federal  Court  for  the 
Southern  District  of  New  York.  The  complaint  in  the  cases  alleges  that  the 
abortion  law  is  unconstitutional  on  ground  approximately  similar  to  those  cited 
in  the  California  case. 

In  view  of  these  circumstances,  the  New  York  Academy  of  Medicine  recom- 
mends repeal  of  those  sections  of  the  criminal  code  referable  to  the  performance 
of  abortion  by  qualified  physicians  and  further  supports  the  legal  changes  that 
would  place  abortion  under  the  general  provisions  of  the  medical-practices  act 
of  the  various  states. 

Group  for  the  Advancement  of  Psychiatry — 1969 

Many  of  the  social,  sexual,  and  pragmatic  goals  served  by  legal  sanctions  against 
abortion  have  diminished  in  the  past  decades.  Their  continued  application  no 
longer  can  be  sustained  by  a  justifiable  state  interest.  If  anything,  it  may  be  in 
the  interest  of  the  state  to  permit  abortion  freely  as  a  secondary  measure  to 
limit  population  where  contraception  fails.  The  laws  as  currently  enforced  impose 
an  enormous  hardship  on  the  unwilling  mother,  whatever  her  medical  or  psychi- 
atric condition  may  be.  There  remains  the  moral  issue  of  abortion  as  murder. 
We  submit  that  this  is  insoluble,  a  matter  of  religious  philosophy  and  religious 
principle  and  not  a  matter  of  fact.  We  suggest  that  those  who  beUeve  abortion  is 
murder  need  not  avail  themselves  of  it.  On  the  other  hand,  we  do  not  believe 
that  such  conviction  should  limit  the  freedom  of  those  not  bound  by  identical 
religious  conviction.  Although  the  moral  issue  hangs  like  a  threatening  cloud 
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over  any  open  discussion  of  abortion,  the  moral  issues  are  not  all  one-sided.  The 
psychoanalyst  Erik  Erikson  stated  the  other  side  well  when  he  suggested  that 
'"The  most  deadly  of  all  possible  sins  is  the  mutilation  of  a  child's  spirit."  There 
can  be  nothing  more  destructive  to  a  child's  spirit  than  being  unwanted,  and 
there  are  few  things  more  disruptive  to  a  woman's  spirit  than  being  forced 
without  love  or  need  into  motherhood. 

It  is  on  the  basis  of  the  foregoing  discussion  that  we  recommended  that  abor- 
tion, when  performed  by  a  Ucensed  phj^sician,  be  entirely  removed  from  the  domain 
of  criminal  law.  We  believe  that  a  woman  should  have  the  right  to  abort  or  not 
just  as  she  has  the  right  to  marry  or  not. 

We  suggest  that  the  physician  who  is  asked  to  perform  the  abortion  be  expected 
to  exercise  medical  judgment  as  he  would  in  the  case  of  any  elective  surgery. 
Medical  judgment  will  be  affected  by  many  factors.  Perhaps  the  most  contro- 
versial of  these  will  be  length  of  gestation  and  the  viability  of  the  fetus.  However, 
we  believe  that  general  rather  than  specific  guidelines  should  be  instituted. 
Thus,  we  assume  that  most  physicians,  as  gestation  progresses,  will  be  increasingly 
reluctant  to  perform  abortion. 

As  psychiatrists  we  would  particularly  emphasize  the  importance  of  the  phy- 
sician's exploring  with  the  pregnant  woman  the  basis  of  her  motivation,  so  as  to 
clarify  impulsive,  manipulative,  or  self-destructive  elements  in  the  decision  to 
abort.  The  various  medical  judgments  pertinent  to  abortion  may,  when  warranted, 
be  arrived  at  with  the  help  of  consultation.  We  do  not  beheve  that  psychiatric 
consultation  should  necessarily  be  routine. 

We  are  well  aware  that  our  recommendations  constitute  a  broad  change  of  social 
pohcy.  Given  the  experiences  in  Hungary,  Sweden,  and  Japan,  we  recommend 
that  the  Bureau  of  Census,  the  various  population  centers  ,and  the  various  social 
and  psychological  research  centers  attend  to  and  study  the  consequences  of  this 
change  and,  where  indicated,  recommend  future  poUcy  changes.  What  we  suggest 
is  not  necessarily  a  final  step,  but  rather  a  current  appropriate  measure. 


American  Protestant  Hospital  Association — June  1970 

Believing  that  the  integrity  of  the  family  unit  and  the  institution  of  marriage 
is  jeopardized,  if  not  destroyed,  by  unwanted  children,  and  believing  that  the 
condition  of  pregnancy  and  the  bearing  of  children  may  cause  physical  suffering 
and  mental  anguish,  and  believing  that  social  maladjustment  may  be  related  to 
or  result  from  unwanted  children,  and  those  conceived  out  of  wedlock  and  until 
such  time  as  totally  effective  and  acceptable  contraceptive  material  and  tech- 
niques have  been  developed,  pregnancy  may  be  interrupted  at  the  request  of  and 
with  the  informed  consent  of  a  woman,  her  legal  guardian  or  nearest  relative  if 
she  is  under  the  age  of  consent.  No  woman  should  be  compelled  to  undergo,  or  a 
physician  to  perform  a  procedure  that  would  interrupt  pregnancy  if  either  has 
ethical,  religious,  or  any  other  objection  to  such  a  procedure.  All  reasonable 
efforts  should  be  made  to  remove  economic  barriers  that  would  prohibit  the 
exercise  of  the  option  provided  by  this  statement. 

It  is  the  position  of  this  Association  that  all  procedures  performed  in  conformity 
with  this  poUcy  should  be  by  licensed  practitioners  of  medicine  and  in  a  facihty 
which  in  all  respects  conforms  to  the  then  current  acceptable  standards  of  orga- 
nized medicine  and  hospitals. 

American  Psychoanalytic  Association — May,  1970 

POSITION  statement  ON  ABORTION 

In  the  spring  of  1968  a  Committee  of  the  Executive  Council  of  the  American 
Psycholanalytic  Association  undertook  a  study  of  the  issues  that  relate  to  the 
medical  procedure  referred  to  as  therapeutic  abortion. 

The  Report  of  the  Committee,  submitted  to  the  Council  on  7  May  1970,  notes 
the  rehgious,  cultural,  and  social  roots  of  abortion  laws,  as  well  as  the  medical 
concerns  which,  until  the  development  of  anesthesia  and  a  means  for  combating 
infection,  made  the  procedure  a  dangerous  one. 

In  addition,  the  Committee  studied  the  data  related  to  psychological  effects  of 
abortion  upon  women.  Psychiatric  and  psychoanalytic  findings  reveal  no  consensus 
or  basis  for  general  prediction  of  the  nature  of  the  expectable  psychological 
sequelae.  Though  there  are  always  emotional  aspects  of  each  such  proceeding, 
there  is  no  evidence  that  these  are  necessarily  negative  or  enduring.  As  psycho- 
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analysts,  we  are  aware  of  the  existence  of  many  motives  behind  the  pregnancy  and 
its  termination  and  of  the  presence  of  psychological  conflict  which  are  less  effects 
of  the  abortion  per  se  than  of  the  underlying  difficulty. 

For  these  reasons  the  Committee  on  Social  Problems  took  the  following  position 
which  was  approved  unanimously  by  the  Executive  Council  of  the  American 
Psychoanalytic  Association. 

We  support  a  woman's  right  to  choose  whether  or  not  to  continue  her  pregnancy. 

We  view  a  therapeutic  abortion  as  a  medical  procedure  to  be  agreed  upon  be- 
tween a  patient  and  her  physician;  and  one  which  should  be  removed  entirely  from 
the  domain  of  criminal  law. 


American  Medical  Association — June  1970 
abortion 

The  new  AM  A  policy  on  abortion  is  that: 

"Whereas,  Abortion,  like  any  other  medical  procedure,  should  not  be  performed 
when  contrary  to  the  best  interests  of  the  patient  since  good  medical  practice 
requires  due  consideration  for  the  patient's  welfare  andnot  mere  acquiescence  to 
the  patient's  demands;  and 

Whereas,  The  standards  of  sound  clinical  judgment,  which  together  with  in- 
formed patient  consent  should  be  determinative  according  to  the  merits  of  each 
individual  case;  therefore  be  it 

Resolved,  That  abortion  is  a  medical  procedure  and  should  be  performed  only  by 
a  duly  licensed  physician  and  surgeon  in  an  accredited  hospital  acting  only  in 
conformance  with  standards  of  good  medical  practice  and  after  consultation  with 
two  other  phj^sicians  chosen  because  of  their  professional  competence  and  within 
the  Medical  Practice  Act  of  his  state;  and  be  it  further 

Resolved,  That  no  physician  or  other  professional  personnel  shall  be  compelled  to 
perform  any  act  which  violates  his  good  medical  judgment.  Neither  physician,  hos- 
pital, nor  hospital  personnel  shall  be  required  to  perform  any  act  violative  of  per- 
sonally-held moral  principles.  In  these  circumstances  good  medical  practice  re- 
quires only  that  the  ph.ysician  or  other  professional  personnel  withdraw  from  the 
case  so  long  as  the  withdrawal  is  consistent  with  good  medical  practice."  (Board 
Report  D) 

National  Council  of  Obstetrics  and  Gynecology — June  2,  1970 

"The  National  Council  on  Obstetrics- Gynecology  recognizes  that  the  initiation, 
■continuation  or  interruption  of  pregnancy  are  the  personal  responsibility  of  each 
woman  and  should  not  be  regulated  by  any  law.  Any  health  problems  arising  out  of 
pregnancy  are  a  concern  of  the  pregnant  woman  and  her  chosen  physician." 


Student  American  Medical  Association — 1970 
abortion 

Whereas,  every  woman  has  the  undeniable  right  of  deciding  whether  or  not  to 
terminate  her  pregnancy,  and 

Whereas,  every  physician  has  the  undeniable  right  to  conduct  the  treatment  of 
each  of  his  patients  in  accord  with  his  professional  judgment,  and 

Whereas,  the  present  abortion  laws  restricting  induced  abortion  violate  both 
these  rights,  therefore  be  it 

Resolved,  that  National  SAMA  and  each  chapter  of  SAMA  exert  influence  to 
repeal  all  laws  regulating  induced  abortion  by  physicians;  all  hospitals  and  phy- 
sicians should  provide  induced  abortion  on  demand  with  the  judgment  to  be  made 
solely  by  the  individual  and  the  physician,  and  all  women,  regardless  of  financial 
or  social  status  should  have  equal  access  to  an  induced  abortion  by  physicians. 


The  American  College  op  Obstetricians  and  GYNEcoLOGigTs^l970 

Policies  covering  abortions  should  be  designed  by  the  medical  staff  to  safeguard 
the  patient's  health  or  improve  her  family  life  situation.  Thej^  should  have  due 
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regard  for  local  legal  statutes  and  judicial  decrees.  Abortion  should  only  be  per- 
formed in  facilities  that  are  administered  by  a  hospital  approved  by  the  Joint 
Commission  on  Accreditation  of  Hospitals  and-or  licensed  by  a  state  or  province. 

It  is  recognized  that  abortion  may  be  performed  at  a  patient's  request,  or  upon 
a  physician's  recommendation.  No  physician  should  be  required  to  perform,  nor 
should  any  patient  be  forced  to  accept  an  abortion. 

When  abortion  is  requested  by  a  patient,  the  request  should  be  obtained  in 
writing  from  the  patient,  or,  in  the  case  of  a  minor,  from  her  parent  or  guardian. 
The  patient  should  be  informed  of  the  medical  nature  of  the  procedure  and  of  its 
potential  consequences.  When  an  abortion  is  recommended  by  a  physician,  the 
indications  should  be  stated  in  the  patient's  record,  and  informed  consent  obtained 
from  the  patient  and  her  husband,  or  herself  if  she  is  unmarried,  or  from  her 
nearest  relative  or  guardian  if  she  is  under  the  age  of  consent.  When  abortion  is 
requested  bj^  a  patient,  a  consultation  is  not  necessary.  When  abortion  is  recom- 
mended b.y  a  physician,  the  indication  for  the  procedure  should  be  approved  by  a 
consultant  knowledgeable  in  regard  to  the  condition  thought  to  indicate  abortion. 

Abortion  is  an  operative  procedure  and  should  only  be  performed:  (1)  by  a 
physician  who  has  hospital  privileges  for  the  care  of  obstetric-gynecologic  patients 
and  (2)  in  a  hospital-faciUty  adequately  equipped  to  care  properly  for  unexpected 
complications. 

In  order  to  assure  that  adequate  facilities  will  be  available  for  indicated  care  of 
other  obstetric-gynecologic  patients  in  some  communities,  consideration  should  be 
given  by  hospitals  to  (1)  providing  a  room  or  entirely  separate  facilities  where  an 
abortion  can  be  performed  with  minimal  disruption  of  other  hospital  procedures 
and  the  hospital  based  educational  program,  and  (2)  utiUzing  hospital  personnel 
who  volunteer  to  care  for  patients  admitted  to  be  aborted. 


California  Medical  Association 

The  California  Medical  Association  beheves  that  abortion  is  a  medical  pro- 
cedure governed  by  the  Medical  Practice  Act  and,  as  such,  is  a  matter  between 
the  patient  and  her  physician.  In  1970,  the  California  Medical  Association's 
House  of  Delegates  voted  to  adopt  this  policy,  adding  that  abortion  should  "be 
governed  by  medical  standards  of  sound  clinical  judgment  and  informed  patient 
consent,  according  to  the  merits  of  each  individual  case.^"  As  any  other  medical 
procedure,  abortion  should  not  be  performed  if  it  would  be  detrimental  to  the  best 
interests,  physical  or  mental,  of  the  patient.  Good  medical  practice  indicates  that 
abortion  should  not  be  performed  after  the  20th  week  of  pregnancy. 

CMA  strongly  opposes  anj^  factor  that  might  lead  patients  into  the  hands  of 
criminal  abortionists,  and  therefore  believes  that  abortions  should  "be  performed 
in  hospitals  approved  either  by  the  Joint  Commission  on  Accreditation  of  Hospitals 
or  the  California  Medical  Association  Medical  Staff  Survey,  or  in  appropriately 
equipped  outpatient  facilities  demonstrating  adequate  mechanisms  for  local  peer 
review. 2  Availability  of  such  facilities  to  pregnant  women  seeking  abortions 
decreases  the  number  of  illegal  abortions  and  the  risk  to  the  patient's  health. 

Realizing  that  some  physicians  may  disagree  with  CMA's  position  on  abortion, 
whether  for  moral,  ethical,  medical,  or  psychiatric  reasons  and  acknowledging 
the  wide  spectrum  of  opinion  on  the  subject,  CMA  believes  that — as  with  any 
medical  procedure,  abortion  should  never  be  performed  "on  demand.^"  CMA 
holds  that  no  physician  may  be  required  to  violate  his  own  conscience  bj'  per- 
forming an  abortion,  nor  should  any  member  of  the  health  team  be  required  to 
assist  with  an  abortion,  nor  should  a  hospital  be  required  to  permit  an  abortion 
in  violation  of  moral  principles  to  which  it  is  dedicated.  The  alternatives  offered 
to  members  of  the  medical  profession  who  oppose  abortion  are:  "(1)  to  try  to 
remove  the  stigma  attached  to  pregnancy,  (2)  to  provide  emotional  support  to 
the  patient  during  pregnancj'^,  (3)  to'help  in  adoption,  (4)  to  offer  advice  regarding 
future  contraception  or  sterilization  or  (5)  to  withdraw  from  the  case  if  the 
patient  insists  on  an  abortion,  so  long  as  the  withdrawal  is  consistent  with  good 
medical  practice.^" 

In  all  abortion  cases,  CMA  urges  the  phj^sician  to  provide  pre-  and  post-abortion 
counseling  and  supports  policy  that  recommends  family  planning  counseling. ^ 

CMA  has  established  a  standing  committee  "to  consider  the  response  of  the 
medical  profession  to  the  evolving  scientific,  technological  and  philosophical 
trends  in  our  society  as  they  affect  human  life.^"  This  committee  has  helped  to 
evaluate  policy  on  abortions,  and  is  delving  into  other  issues  which  concern  society 
and  its  relationship  to  the  medical  profession. 
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American  College  of  Nurse-Midwives — 1971 

The  American  College  of  Nurse-Midwives  fully  supports  the  statement  of  the 
American  College  of  Obstetricians  and  Gynecologists  issued  in  August  1970,  which 
states  "abortion  is  an  operative  procedure  and  should  only  be  performed  by  a 
phj^sician  who  has  hospital  privileges  for  the  care  of  obstetric-gynecologic  pa- 
tients." The  nurse-midwive  may,  however,  at  her  discretion,  be  involved  in  patient 
care  before  and  after  the  operative  procedure. 

Michigan  Nurses  Association — 1971 

The  Michigan  Nurses  Association/supports  the  liberalization  of  abortion 
laws  in  the  State  of  Michigan  to  the  extent  that  the  matter  is  a  private  concern 
between  the  patient  and  her  physician. 


National  Medical  Association — 1970 

abortion  policy 

Abortion,  as  with  any  other  disease  of  illness,  is  a  matter  between  patient  and 
physician.  Therefore,  it  is  a  medical  judgement  for  a  physician  to  make,  with  the 
patient's  interest  preserved  in  determining  the  need  for  an  abortion. 


American  Association  for  Maternal  and  Child  Health 

This  organization  being  interdisciplinary,  composed  of  professionals  and  non- 
professionals, recommends  acceptable  family  planning.  We  support  the  Supreme 
Court  Decision  on  abortion. 


The  Physicians  Forum,  Inc. — November  2,  1973 

The  Physicians  Forum  is  a  national  organization  of  practicing  and  public  health 
physicians  with  membership  throughout  the  country.  As  physicians  deeply 
involved  with  our  patients'  well-being,  we  have  watched  with  dismay  the  move- 
ments afoot  in  Congress  to  abrogate  the  Supreme  Court  decision  on  abortion. 
We  have  known,  only  too  well,  the  awful  tragedy  of  illegal  abortion  and  its  con- 
sequences. We  have  known,  too,  that  it  goes  on  despite  all  legislative  attempts  to 
curb  it ;  that  the  ones  who  suffer  most  under  the  illegal  circumstances  are  the  poor, 
the  young,  the  unsophisticated,  who  cannot  get  good  medical  attention  for  this 
procedure  under  the  prohibitively  exclusive  economics  of  illegality. 

We  now  have  statistics  validating  our  impressions  from  the  New  York  State 
experience.  These  documents  dramatize  the  drop  in  mortality  and  morbidity 
figures  once  abortion  is  legalized. 

We  enclose  a  piece  of  literature  for  your  information.  We  deplore  the  need  to 
bombard  public  consciousness  with  such  frightening  photos,  but  the  scare  tactics 
of  the  anti-abortion  groups  have  forced  us  to  do  this.  We  urge  you  to  stand  firm 
against  the  Hogan,  Buckley  and  Whitehurst  amendments,  and  any  others  that 
would  overthrow  the  Supreme  Court  decision  and  limit  a  woman's  right  to  deter- 
mine her  own  medical  fate. 

Bernard  D.  Challenor,  M.D., 

Chairman. 
Joan  M.  Flanigan,  M.D., 

Vice-Chairman. 
Anna  T.  Rand,  M.D., 

Chairman,  Committee  on 

Maternal  Health. 

Iowa  Medical  Society — April  30,  1973 

Pregnancy  termination  is  a  surgical  procedure.  For  its  performance  adequate 
facilities,  equipment  and  personnel  are  required  to  assure  the  highest  standards 
of  patient  care.  Pregnancy  termination  should  be  performed  only  by  physicians 
who  are  qualified  to  identify  and  manage  the  complications  that  arise  from  the 
procedure. 
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First  trimester  abortions  (up  to  12  weeks  gestational  age)  should  be  performed 
in  a  hospital  or  in  a  facility  that  offers  the  basic  safeguards  provided  by  hospital 
admission  and  has  immediate  hospital  back-up.  Such  a  facility  should  be  accredited 
b}^  the  Joint  Commission  on  Accreditation  of  Hospitals  or  licensed  by  the  State 
Department  of  Health. 

Pregnancy  termination  bej'ond  the  first  trimester  should  be  performed  in  a 
hospital.  It  is  hoped  that  the  majority  of  terminations  of  pregnancy  would  be 
done  under  12  weeks  and  only  a  limited  number  between  the  12th  and  "20th  weeks. 

From  the  end  of  the  20th  week  until  the  onset  of  fetal  viability  (normall}^ 
between  the  24th  and  28th  week)  pregnancy  termination  would  best  be  done 
only  for  medical  or  genetic  indications.  Bej^ond  the  period  of  viability  termination 
should  be  subject  to  the  approval  of  a  Hospital  Termination  of  Pregnancy  Com- 
mittee and  only  when  the  action  based  upon  appropriate  judgment  is  necessary 
for  the  preservation  of  the  life  or  health  of  the  pregnant  woman. 

Facilities  for  the  performance  of  first  trimester  terminations  should  include 
appropriate  surgical,  anesthetic  and  resuscitation  equipment.  In  addition  the 
following  should  be  provided: 

1.  Verification  of  the  diagnosis  and  duration  of  pregnancy. 

2.  Preoperative  instructions  and  counseling. 

3.  Recorded  preoperative  historj^  and  physical  examination,  particularly 
directed  to  identification  of  pre-existing  or  concurrent  illness  or  drug  sen- 
sitivity that  may  have  a  bearing  on  the  operative  procedures  or  the  anesthesia. 

4.  Laboratory  procedures  as  usually  required  for  a  hospital  admission 
including  blood  type  and  Rh  factor. 

5.  Prevention  of  Rh  sensitization. 

6.  A  receiving  facility  where  the  patient  may  be  prepared  and  receive 
preoperative  medication  and  observation  prior  to  the  procedure. 

7.  A  recovery  facility  in  which  the  patient  can  be  observed  until  she  has 
sufficiently  recovered  from  the  procedure  and  the  anesthesia  and  can  be  safely 
discharged  by  the  physician. 

8.  Postoperative  instructions  and  arrangements  for  follow  up,  including 
family  planning  advice. 

9.  Reporting  of  legal  inducted  abortions  is  essential.  The  State  Department 
of  Health  should  assume  the  responsibility  for  collection  of  the  necessary  data 
and  preservation  of  the  confidentiality  of  such  information. 

It  is  recognized  that  termination  of  pregnancj'  may  be  performed  at  a  patient's 
request  or  upon  a  physician's  recommendation.  No  physician  or  supporting  per- 
sonnel, or  hospital  or  other  facility  should  be  required  to  perform  or  assist  in  the 
termination  of  pregnancy  procedures;  nor  should  any  patient  be  forced  to  accept 
termination  of  pregnancy. 

The  usual  informed  consent,  including  operative  permit,  should  be  obtained.  A 
patient  who  is  married  or  19  years  of  age  (18  years  of  age  efl'ective  July  1,  1973) 
may  give  her  own  consent.  For  other  patients  consent  must  be  given  by  parent  or 
legal  guardian. 

It  is  important  that  the  provision  of  abortion  services  not  interfere  with  the  care 
of  other  obstetric-gj^necologic  patients  or  with  residency  training  programs  in 
obstetrics  and  gynecology.  Consideration  should  be  given  by  hospitals  to  providing 
facilities  where  termination  of  pregnancy  can  be  performed  with  minimal  disrup- 
tion of  other  hospital  function. 

Termination  of  Pregnancy — Wisconsin  House  of  Delegates — 1973 

Resolved,  That  the  State  Medical  Society  of  Wisconsin  support  the  enactment 
of  appropriate  legislation  which  would  acknowledge  the  right  of  a  physician  to 
perform  an  abortion  and  to  practice  this  medical  procedure  as  he  must  any  other 
medical  procedure  and  to  refuse  to  perform  an  abortion  within  the  dictates  of  his 
own  training,  experience  and  conscience ;  and  be  it  further 

Resolved,  That  such  guidelines  be  developed  which  will  assure  that  abortions 
are  performed  only  under  proper  medical  circumstances  with  adequate  provision 
for  safeguarding  the  health  of  the  patient;  and  be  it  further 

Resolved,  That  the  State  Medical  Society  reaffirm  its  opposition  to  euthanasia 
as  classically  defined  as  "the  act  or  practice  of  killing  individuals  that  are  hopelessly 
sick  or  injured  for  reasons  of  mercy."  (Webster's  Seventh  New  Collegiate  Dic- 
tionary) 
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Minnesota  State  Medical  Association,  May  1973 

PUBLIC   education 

Education  about  abortion  procedures  and  services  is  the  responsibility  of  all 
health  agencies  and  professionals  concerned  about  the  care  of  women.  A  variety  of 
agencies  should  assume  a  leadership  role  in  making  the  following  essential  facts 
known  to  the  public. 

1.  Abortion  should  always  be  a  matter  of  free  personal  choice  and  should  not  be 
provided  under  coercion.  Information  about  alternatives  to  abortion  such  as  ma- 
ternity homes,  adoption,  etc.,  should  be  made  available. 

2.  Abortion  should  not  be  relied  upon  as  a  primary  means  of  fertility  control. 
Contraception  or  sterilization  are  preferable  to  abortion  as  methods  of  preventing 
unwanted  births. 

3.  The  symptoms  and  signs  of  pregnancy  should  be  widely  disseminated  so  that 
those  wishing  to  terminate  a  pregnancy  may  seek  assistance  at  the  earliest  stage  of 
pregnancy  possible ;  it  should  be  stressed  to  both  doctor  and  patient  that  both  risks 
and  costs  are  lower,  when  abortion  is  sought  early  in  pregnancy — specifically  in 
the  first  trimester. 

4.  The  diagnosis  of  pregnancy  should  be  confirmed  prior  to  abortion  through  the 
performance  of  a  physical  examination  and,  if  necessary,  a  laboratory  test  for 
p:egaancy.  At  present  screening  tests  for  pregnancy  which  are  available  over  drug- 
store counters  must  not  be  relied  on  as  substitutes  for  pregnancy  tests  performed  in 
laboratories.  Abortion  must  be  performed  by  licensed  physicians. 

5.  Information  regarding  follow-up  care  and  counseling,  including  specfiic 
places  or  persons  to  contact  for  medical  services  essential  to  the  prevention  or 
discovery  of  post-abortion  complications  or  emergencies  should  be  provided. 

6.  Educational  literature  on  abortion  should: 

A.  Be  readily  obtained. 

B.  Stress  that  abortion  is  a  matter  of  free  choice  and  should  be  entered 
into  without  coercion  and  with  full  knowledge  of  all  available  alternatives. 

C.  Specify  agencies  or  individuals  who  can  provide  further  information, 
counseling  and  service. 

D.  Discourage  individuals  from  seeking  illegal  abortions. 

E.  Stress  the  importance  of  medical  follow-up  after  an  abortion. 

F.  Emphasize  the  desirability  of  contraception  instead  of  abortions  to 
avoid  unwanted  pregnancy.  Facts  concerning  sterilization  should  also  be  made 
available. 

G.  Physician's  fees  for  abortion  should  be  comparable  with  his  fees  for 
similar  surgical  procedure. 

H.  Physicians  should  have  information  about  public  assistance  programs, 
other  insurance  coverage,  and  other  abortion  facilities. 

REFERRAL 

Abortion  referral  services  should  be  available  through  a  variety  of  sources. 

1.  Referral  should  be  made  only  to  physicians  and  facilities  which  meet  the 
provisions  contained  in  these  Guidelines. 

2.  Before  referrals  for  abortions  are  made  the  patient  should  be  seen  and 
examined  by  a  physician  to  determine  whether  the  patient  is  pregnant  and  the 
estimate  of  duration. 

American  Civil  Liberties  Union — 196S 

The  ACLU  asserts  that  a  woman  has  a  right  to  have  an  abortion — that  is,  a 
termination  of  pregnancy  prior  to  the  viability  of  the  fetus — and  that  a  licensed 
physician  has  a  right  to  perform  an  abortion,  without  the  threat  of  criminal 
sanctions.  In  pursuit  of  this  right  the  Union  asks  that  state  legislatures  abolish 
all  laws  imposing  criminal  penalties  for  abortions.  The  effect  of  this  step  would 
be  that  any  woman  could  ask  a  doctor  to  terminate  a  pregnancy  at  any  time.  In 
this  turn,  a  doctor  could  accede  to  the  woman's  request  in  accordance  with  his 
professional  judgment  without  fear  of  criminal  prosecution.  Thus,  the  decision  of 
whether  or  not  to  continue  a  pregnancy  would  become  one  of  the  woman's 
personal  discretion  and  the  doctor's  medical  opinion.  Both  would  be  free  to  follow 
their  private  consciences  in  determining  whether  their  religious  or  moral  stand- 
ards were  being  violated.  No  fear  of  criminal  punishment  would  enter  into  the 
decision. 
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The  ACLU  holds  that  every  woman,  as  a  matter  of  her  right  to  the  enjoyment 
of  life,  liberty,  and  privacy  should  be  free  to  determine  whether  and  when  to 
bear  children.  The  Union  itself  offers  no  comment  on  the  wisdom  or  the  moral 
implications  of  abortion,  believing  that  such  judgments  belong  solely  in  the 
province  of  individual  conscience  and  religion.  We  maintain  that  the  penal 
sanctions  of  the  state  have  no  proper  application  to  such  matters. 

The  discriminatory  effect  of  the  prohibition  of  abortion  involves  another  area 
of  civil  liberties  interest,  that  of  equality.  The  rich  can  circumvent  or  violate  the 
law  with  impunity,  but  the  poor  are  at  the  law's  mercy.  This  treatment  is  simply 
too  unequal  for  civil  libertarians  to  accept.  Moreover,  the  very  tendency  of  the 
law  to  be  so  arbitrarily  applied  and  so  widely  ignored  itself  weakens  the  principle 
of  the  rule  of  law  which  is  essential  to  the  protection  of  civil  liberties. 

Although  the  social  and  medical  problems  created  by  prohibition  of  abortion 
are  without  doubt  extremely  serious  (for  example,  the  physical,  psychological, 
and  social  costs  of  backstreet  abortions,  and  the  consequences  to  the  mother,  her 
imwanted  child,  and  the  rest  of  her  family  when  not  even  a  criminal  abortion  is 
available),  in  pressing  for  legislative  abolition  of  the  abortion  laws  the  Union 
is  guided  by  its  desire  to  protect  and  promote  the  civil  liberties  of  all  citizens. 
We  believe  that  abortion  laws  violate  civil  liberties  in  the  following  specific  ways : 

(1)  They  deprive  women  of  the  liberty  to  decide  whether  and  when  their 
bodies  are  to  be  used  for  procreation,  without  due  process  of  law. 

(2)  They  infringe  upon  the  right  to  decide  whether  and  when  to  have  a 
child,  that  is,  the  marital  right  of  privacy. 

(3)  They  deny  to  women  in  the  lower  economic  groups  the  equal  protection 
of  the  laws  guaranteed  by  the  Fourteenth  Amendment,  since  abortions  are 
now  freely  available  to  the  rich  but  unobtainable  to  the  poor. 

(4)  They  are  unconstitutionally  vague. 

(5)  They  impair  the  right  of  physicians  to  practice  in  accordance  with  their 
professional  obligations  in  that  they  forbid  doctors  to  perform  what  their  pro- 
fessional judgment  may  dictate  as  a  necessary  medical  procedure.  In  many 
cases  their  failure  to  perform  this  medical  procedure  would,  but  for  the 
statutory  prohibitions  on  abortion  amount  to  malpractice. 


Citizen's  Advisory  Council  on  the  Status  op  Women,  Task  Force  Report 

ON  Family  Law 

PERSONAL  RIGHTS  RELATING  TO  PREGNANCY 

A.  Laws  penalizing  abortion 

1.  Problem  definition  and  context. 

The  world's  population  explosion  is  one  of  mankind's  most  crucial  problems. 

It  took  from  the  beginning  of  man  to  1830  to  produce  the  first  billion  people  in 
earth.  It  took  only  100  years  (1830-1930)  to  produce  the  second  billion;  the  third 
billion  took  only  30  years,  from  1930  to  1960;  and  it  is  now  estimated  by  demog- 
raphers that  it  will  take  only  15  years,  from  1960  to  1975,  to  reach  a  world  popula- 
tion of  4  billion.  Some  demographers  estimate  that  even  if  all  people  had  only  the 
number  of  children  they  wanted,  the  population  growth  rate  would  be  in  excess  of 
the  needs  or  the  capability  of  economic  resources  to  sustain  life  in  an  increasingly 
industralized  urban  world.  From  this  perspective,  long  range  population  policy 
becomes  a  critical  need  in  all  countries  in  the  world,  yet  few  have  done  anything 
toward  developing  such  a  national  population  policy. 

We  must  face  the  problem  of  how  to  stabilize  the  world  population  growth  rate. 
This  necessarily  involves  the  question  of  what  women  do  with  their  lives.  Mother- 
hood shovild  not  be  the  exclusive  goal  of  women,  for  this  encourages  the  view  that 
the  more  children,  the  better  the  mother,  as  well  as  the  view  that  no  marriage  is 
complete  without  a  child.  Praise  and  social  approval  for  women  with  large  num- 
bers of  children  are  no  longer  functionally  appropriate  to  an  urban  crowded 
society.  This  applies  to  economically  well-to-do  women  as  well  as  to  poor  women, 
to  women  in  the  United  States  as  well  as  to  Latin  American  and  Asian  women,  to 
white  women  as  well  as  to  black  women. 

Abortion  as  an  alternative  to  other  contraceptive  methods  is  now  primarily  the 
pattern  in  Catholic  countries  in  which  chemical  and  mechanical  contraceptive 
devices  have  not  been  available,  and  in  underdeveloped  countries  which  have 
not  yet  had  widespread  exposure  to  the  ideas  of  birth  control.  In  France,  the 
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annual  number  of  abortions  equals  the  number  of  live  births.  In  Latin  American 
countries,  there  is  an  average  of  one  abortion  for  every  two  live  births.  In  some 
countries,  like  Uruguay,  the  ratio  is  as  high  as  three  abortions  for  every  live  birth. 
Recent  support  for  family  planning  has  only  begun  to  affect  this  high  rate  of 
abortion,  and  for  many  years  to  come,  will  serve  only  a  minimal  role  in  stemming 
the  fantastic  population  growth  of  the  South  American  continent. 

The  majority  of  the  women  who  have  been  helped  with  contraceptive  advice 
and  devices  in  Asian  countries  are  women  who  have  already  borne  five  or  more 
children,  and  hence  already  have  contributed  dangerously  to  the  growth  rate  of 
their  countries. 

While  it  is  extremely  difficult  to  assess  the  incidence  of  illegal  abortions  in  the 
United  States,  estimates  range  from  250,000  to  over  a  million  annually.  The  vast 
majority  of  these  cases  are  married  women  who  have  attained  the  number  of 
children  they  wish  or  can  afford  to  care  for. 

The  development  of  more  efficient  contraceptives  may  gradually  reduce  the 
incidence  of  unwanted  pregnancies,  but  we  are  a  long  way  from  this  situation, 
for  several  reasons. 

1.  Not  all  women  can  use  chemical  or  mechanical  contraceptives  for  a  variety 
of  physical  and  medical  reasons. 

2.  Not  all  women  have  access  to  contraceptive  information  and  devices. 

3.  Even  the  pill,  the  most  efficient  contraceptive  known  to  date,  has  a  one 
percent  failure  rate.  There  are  25  million  women  in  the  United  States  between  the 
ages  of  15  and  44;  only  about  3  million  of  these  women  want  to  conceive  in  any 
given  year,  leaving  22  million  women  exposed  to  the  risk  of  an  unwanted  preg- 
nancy. Even  if  all  these  women  could  use  the  pill  the  failure  rate  of  one  percent 
could  still  yield  as  many  as  220,000  pregnancies  that  were  not  wanted  by  the 
women.  Research  underway  now  toward  the  development  of  "morning  after" 
pills  is  still  a  long  way  from  realization. 

The  central  ideology  of  the  family  planning  movement  over  the  past  half-century 
has  been  the  human  right  of  a  woman  to  determine  the  number  of  children  she 
will  have.  This  is  also  an  important  foundation  for  the  ability  of  women  to  plan 
their  lives  to  include  active  and  meaningful  participation  in  the  world  outside 
the  family.  In  the  United  States,  the  family  planning  ideology  has  gained  wide- 
spread acceptance,  and  most  people  would  state  as  a  corollary  of  this  principle 
of  human  rights  that  every  child  should  be  born  into  a  loving  environment,  a 
wanted  child  eagerly  awaited  by  its  parents.  This  is  the  most  fundamental,  best 
"head-start"  a  child  can  have,  which  no  ameliorative  headstart  program,  no 
adoption  system  for  unwed  mothers,  no  community  mental  health  center,  can 
begin  to  match.  We  must  take  the  next  step  to  the  realization  that  no  woman 
should  be  forced  to  be  the  unwilling  parent  of  an  unwanted  child.  The  task  force 
believes  that  it  is  from  this  perspective  that  any  recommendation  for  abortion 
law  reform  should  be  viewed. 

2.  State  law  reform 

Forty-two  States  prohibit  the  performance  of  an  abortion  unless  it  is  necessary 
to  save  the  life  of  the  pregnant  woman  (or,  in  the  case  of  Connecticut,  the  life  of 
the  woman  or  the  unborn  child) .  In  the  remaining  eight  States  (Alabama,  California 
Colorado,  Maryland,  Mississippi,  New  Mexico,  North  Carolina  and  Oregon)  and 
the  District  of  Columbia,  abortions  are  permitted  in  certain  other  circumstances 
in  addition  to  cases  where  abortion  is  necessary  to  save  the  woman's  life.  For 
example,  Mississippi  permits  abortions  where  the  pregnancy  is  the  result  of  rape ; 
CaUfornia  permits  abortions  where  the  physical  or  mental  health  of  the  woman 
is  endangered,  or  in  cases  of  statutory  rape  of  a  girl  under  15  or  where  pregnancy 
is  the  result  of  forcible  rape  or  incest.  Colorado  and  North  Carolina  have  recently 
enacted  laws  patterned  after  the  American  Law  Institute's  Model  Penal  Code, 
which  would  permit  abortions  in  the  following  circumstances:  continuance  of 
the  pregnancy  would  gravely  impair  the  physical  or  mental  health  of  the  woman; 
the  child  would  be  born  with  grave  physical  or  mental  defect;  the  pregnancy  re- 
sulted from  rape,  incest  or  other  felonious  intercourse,  including  illicit  intercourse 
with  a  girl  below  the  age  of  16. 

Bills  to  make  abortion  laws  less  restrictive  were  introduced  in  30  States  and 
were  enacted  in  three  (Calif.,  Colo.,  N.C.)  in  1967,  Mississippi  amended  its  law 
in  1966.  In  1968,  Maryland  amended  its  law  to  permit  termination  of  pregnancies 
by  licensed  physicians  in  accredited  hospitals,  upon  written  authorization  of  a 
hospital  abortion  review  authority,  in  situations  where   (1)   continuation  of  the 
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pregnancy  is  likely  to  result  in  the  death  of  the  mother,  (2)  continuation  of  the 
pregnancy  would  gravely  impair  the  physical  or  mental  health  of  the  mother, 
(2)  there  "is  a  substantial  risk  of  birth  of  a  child  with  grave  and  permanent  physical 
deformity  or  mental  retardation,  and  (4)  the  pregnancy  resulted  from  rape.  Under 
the  new  Maryland  law,  a  licensed  physician  who  performs  an  abortion  in  an 
accredited  hospital  is  not  subject  to  criminal  penalty,  but  if  he  performs  an  abortion 
in  violation  of  the  new, law,  his  license  may  be  revoked  or  suspended  under  the 
same  procedures  for  revocation  or  suspension  of  licenses  provided  for  unprofes- 
sional or  dishonorable  conduct.  (H.B.  88,  approved  May  7,  1968). 

Even  if  all  States  enacted  the  provisions  of  the  Model  Penal  Code,  it  is  estimated 
that  only  about  15%  of  the  illegal  abortions  would  fall  within  the  permitted 
classes  of  abortions  and  the  remaining  85%  of  abortions  (170,000  to  850,000 
per  year)  would  continue  to  be  subject  to  criminal  sanctions  under  State  abortion 
laws. 

The  Task  Force  on  Administration  of  Justice  of  the  President's  Commission  on 
Law  Enforcement  and  Administration  of  Justice  stated  in  its  report  (The  Courts, 
page  105) : 

"Abortion  laws  are  another  instance  in  which  the  criminal  law,  by  its  failure  to 
define  prohibited  conduct  carefully,  has  created  high  costs  for  society  and  has 
placed  obstacles  in  the  path  of  effective  enforcement.  The  demand  for  abortions, 
both  by  married  and  unmarried  women,  is  widespread.  It  is  often  produced  by 
motives  and  inclinations  that  manifest  no  serious  dangerousness  or  deviation 
from  the  normal  on  the  part  of  the  people  who  seek  it.  These  factors  produce  the 
spectacle  of  pervasive  violations  but  few  prosecutions." 

That  task  force  concluded  that  "the  time  is  overdue  for  realistic  reexamination 
of  the  abortion  laws." 

From  the  experience  of  other  countries  it  seems  clear  that  what  the  law  permits 
or  does  not  permit  in  this  area  has  little  effect  upon  the  incidence  of  abortion. 
When  most  abortions  are  illegal,  women  either  resort  to  devious,  exaggerated 
claims  to  obtain  a  legal  abortion  or  seek  illegal  abortions  in  secret  and,  for  poor 
women  especially,  in  medically  unsafe  conditions,  or  worst  of  all  try  to  induce 
the  abortion  themselves.  When  abortions  are  legal,  the  incidence  is  about  the 
same,  the  only  difference  being  the  greater  health  precautions  followed  in  a 
hospital  setting.  Criminal  abortion  laws  are  generally  not  enforced  and  are  indeed 
unenforceable,  and  when  this  is  the  case,  it  is  wise  "for  the  law  to  withdraw  rather 
than  have  the  majesty  of  the  law  brought  into  disrespect  by  open  disobedience 
and  unpunished  defiance."  (Robert  Drinan,  Dean  of  Boston  Collesre  Law  School, 
Washington  Conference  on  Abortion,  1967). 

Revision  of  State  laws  along  the  lines  of  the  American  Law  Institute  proposal 
would  continue  criminal  penalties  for  some  abortions  while  sanctioning  others. 
The  repeal  of  laws  penalizing  abortion  may  be  more  acceptable  than  the  A.L.I. 
proposal  to  those  who  believe  that  all  abortions  are  doctrinally  immoral.  As 
Dean  Drinan  stated: 

"A  system  of  permitting  abortion  on  request  has  the  undeniable  virtue  of 
neutralizing  the  law,  so  that,  while  the  law  does  not  forbid  abortion,  it  does  not 
on  the  other  hand  sanction  it,  even  on  a  presumably  restricted  basis." 

It  may  be  noted  that  there  is  very  little  difference  between  Catholics  and 
Protestants  on  attitudes  toward  abortion  law  reform  and  there  is  increasing 
support  for  liberalizing  abortion  laws. 

Proposals  which  permit  abortions  under  certain  circumstances  while  penalizing 
all  others  deny  the  right  of  a  woman  to  control  her  own  reproductive  life  in  light 
of  her  own  circumstances,  intelligence,  and  conscience.  Although  government 
agencies  and  the  medical  profession  may  offer  service  and  counsel,  they  should  not 
exercise  the  power  of  decision  over  the  woman's  personal  right  to  limit  the  number 
of  children  she  will  have,  and  her  right  to  decide  whether  to  terminate  a  particular 
pregnancy  she  does  not  wish  to  carry  to  term. 

Convinced  that  the  right  of  a  woman  to  determine  her  own  reproductive  life  is  a 
basic  human  right,  the  task  force  recommends  that  laws  penahzing  abortion  be 
repealed  and  urges  the  Council  to  encourage  the  State  Commissions  on  the  Status 
of  Women  to  assume  responsibility  for  educating  the  public  on  this  issue  and  in 
getting  State  legislatures  to  repeal  criminal  abortion  laws. 

The  repeal  of  criminal  abortion  laws  would  mean  that  abortion  would  be  treated 
in  the  same  way  as  other  medical  procedures.  It  would  mean  that  abortions  could 
be  performed  by  physicians  without  penalty  and  it  would  virtually  eliminate 
abortions  by  unauthorized  practitioners. 


Planned  Parenthood — World  Population 

statement  op  policy  on  abortion 

Planned  Parenthood-World  Population  reaffirms  its  position  that  the  optimum 
method  of  conception  control  is  the  consistent  employment  of  effective  con- 
traception but  it  realizes  that  in  practice  this  goal  is  frequently  not  achieved.  It, 
therefore,  recognizes  that  safe,  legal  abortion  must  be  available  in  some  situations 
as  a  back-up  medical  technique  to  omitted  or  failed  contraception.  In  light  of  this, 
Planned  Parenthood- World  Population  confirms  the  pohcy  statement  on  abortion 
of  its  National  Medical  Advisory  Committee,  to  wit: 

U)  The  National  Medical  Advisory  Committee  of  Planned  Parenthood- 
World  Population  believes  that  it  is  the  right  and  responsibility  of  every 
woman  to  decide  whether  and  when  to  have  a  child. 

(2)  The  Committee  re-affirms  that  abortion  is  a  medical  procedure,  the 
decision  for  which  must  rest  with  the  woman  and  her  physician. 

(3)  This  decision  should  be  made  with  full  knowledge  of  the  woman's 
personal  situation,  with  consideration  of  her  social,  economic,  and  cultural 
environment,  and  with  reasonable  medical  safeguards. 

(4)  The  Committee  therefore  recommends  the  abolition  of  existing  statutes 
and  criminal  laws  regarding  abortion,  and  the  recognition  that  advice, 
counseling,  and  referral  with  regard  to  abortion  is  an  integral  part  of  medical 
care. 

RESOLUTION    OF    ABORTION    ADOPTED    BY    PLANNED    PARENTHOOD-WORLD 
POPULATION    AT    ITS    ANNUAL   MEETING   1969 

Planned  Parenthood  believes  that  no  one  should  be  forced  to  use  contraception 
or  undergo  abortion  and  that  we  must  be  especially  vigilant  to  preserve  freedom  of 
choice  about  family  size  for  those  who  are  dependent  on  public  or  voluntary 
agencies.  The  optimum  method  of  birth  control  is  the  consistent  emploj^ment  of 
effective  contraception  but  in  practice  this  goal  is  sometimes  not  achieved.  Planned 
Parenthood  believes  that  since  abortion  is  a  medical  procedure,  it  should  be 
governed  by  the  same  rules  as  apply  to  other  medical  procedures  in  general  when 
performed  by  properly  qualified  physicians  with  reasonable  medical  safeguards. 

Recognizing  that  advice,  counseling  and  referral  with  regard  to  abortion  are 
integral  parts  of  medical  care.  Planned  Parenthood  recommends  that  women 
inquiring  at  Planned  Parenthood  centers  about  abortion  be  referred  to  a  center 
physician  for  counseling.  In  appropriate  cases.  Planned  Parenthood  recommends 
that  referral  be  made  to  a  medical  facility  where  the  patient  may  request  such 
service.  In  the  event  such  service  is  found  not  to  be  legally  obtainable  from  such 
afacilit}^,  it  should  be  the  intent  of  Planned  Parenthood  involvement  to  protect 
the  woman's  health  by  providing  counseling  and  referral  services. 

American  Ethical  Union 
resolution  on  abortion 

Whereas:  we  believe  it  is  every  w^oman's  right  to  control  her  own  body  and 
determine  her  own  reproductive  life; 

And  whereas:  we  believe  it  is  the  right  of  a  child  to  be  wanted; 

Whereas:  the  present  restrictive  laws  lead  to  needless  death  and  suffering  as  a 
result  of  illegal  abortions ; 

And  whereas:  liberalization  of  existing  laws  have  failed  to  reach  those  women 
most  in  need  of  medical  services; 

Therefore  be  it  resolved:  that  the  only  remedy  for  this  discriminatory  legislation  is 
outright  repeal  of  laws  restricting  abortion,  and  that  the  decision  regarding 
abortion  should  be  a  private  matter  between  the  patient  and  her  physician, 
governed  only  by  the  laws  of  general  medical  practice. 


American  Humanist  Association 

adopted  january  1969 

"We  support  the  right  of  any  woman  to  obtain  an  abortion  from  a  qualified 
medical  practitioner  without  having  to  give  a  reason  to  any  legal  or  quasi-legal 
authority." 
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National  Council  of  Wom^n  of  the  United  States 
resolution  on  abortion 

Whereas  we  believe  it  is  every  woman's  right  to  control  her  own  body  and 
determine  her  own  reproductive  life; 

And  whereas  we  believe  it  is  the  right  of  a  child  to  be  wanted; 

Whereas  the  present  restrictive  laws  lead  to  needless  death  and  sufifering  as  a 
result  of  illegal  abortions ; 

And  whereas  liberalization  of  existing  laws  have  failed  to  reach  those  women 
most  in  need  of  medical  services; 

Therefore,  be  it  resolved  that  the  only  remedy  for  this  discriminatory  legislation 
is  outright  repeal  of  laws  restricting  abortion,  and  that  the  decision  regarding 
abortion  should  be  a  private  matter  between  the  patient  and  her  physician, 
governed  only  by  the  laws  of  ethical  medical  practice. 


American  Psychological  Association — Resolution 

Whereas,  in  many  state  legislatures,  bills  have  recently  been  introduced  for  the 
purpose  of  repealing  or  drastically  modifying  the  existing  criminal  codes  with 
respect  to  the  termination  of  unwanted  pregnancies;  and  whereas,  termination  of 
unwanted  pregnancies  is  clearly  a  mental  health  and  child  welfare  issue,  and  a 
legitimate  concern  of  APA;  be  it  resolved,  that  termination  of  pregnancy  be 
considered  a  civil  right  of  the  pregnant  woman,  to  be  handled  as  other  medical 
and  surgical  procedures  in  consultation  with  her  physician,  and  to  be  considered 
legal  if  performed  by  a  licensed  physician  in  a  licensed  medical  facility. 


American  Society  of  Mammalogists 

resolution   passed   JUNE,   1970 

Whereas,  mammalian  populations  that  exceed  the  carrying  capacity  of  their 
environments  exhibit  many  typical  characteristics  prior  to  drastic  population 
declines  or  "crashes;"  and 

Whereas,  the  world  human  population  today  is  exhibiting  these  traits  and  is 
increasing  at  an  exponential  rate  which  now  adds  1.3  million  new  people  each 
week  to  the  world  population ;  and 

Whereas,  incomplete  figures  indicate  that  between  one  and  two  billion  people 
are  today  undernourished,  and  between  4  and  10  million  will  starve  to  death  this 
year,  and  there  is  no  possibility  that  agricultural  production  can  be  increased 
rapidly  enough  even  to  maintain  present  standards  of  nutrition  if  the  population 
continues  to  increase  at  the  present  rate ;  and 

Whereas,  modern  technology  depends  to  a  large  extent  on  nonrenewable  natural 
resources,  such  as  petroleum,  that  are  rapidly  being  exhausted;  and 

Whereas,  the  expansion  of  this  technology  is  causing  a  rapidly  accelerating 
pollution  and  destruction  of  the  environment — such  as  air  pollution  which  con- 
tributes to  respiratory  and  other  diseases,  pollution  of  lakes  and  streams  which 
destroys  water  and  fishery  resources,  and  the  poisoning  of  the  entire  biosphere — 
including  man  himself — by  persistent  pesticides  such  as  DDT;  and 

Whereas,  many  renewable  natural  resources  are  being  overexploited  and 
reduced  to  a  point  far  below  their  maximum  sustainable  yield ;  and 

Whereas,  increased  crowding  and  deprivation  of  large  segments  of  the  human 
population  may  be  the  most  important  factors  leading  to  increased  massive  social 
and  behavioral  disruptions;  and 

Whereas,  in  many  parts  of  the  world  populations  already  depend  upon  imports 
of  food  for  their  survival,  and  the  population  of  the  United  States  probably 
already  exceeds  the  optimum  size  for  maintaining  a  desirable  standard  of  living  in 
terms  of  aesthetic  values,  lack  of  overcrowding,  preservation  of  open  spaces,  and 
other  factors  conducive  to  mental  and  physical  health  and  well  being;  and 

Whereas,  all  the  preceding  facts  indicate  that  a  massive  population  decline  is 
inevitable;  and 

Whereas,  actions  by  the  responsible  political  leaders  of  the  United  States  and  of 
other  nations  to  lessen  the  effects  of  this  impending  disaster  seem  to  have  been 
consistently  too  little  and  too  late;  and 
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Whereas,  the  growth  of  populations,  now  makes  the  solution  of  a  host  of  major 
political,  social  and  individual  problems  more  difficult  and  will  eventually  make 
satisfactory  solutions  impossible; 

Therefore  be  it  resoK^ed,  that  the  American  Society  of  Mammalogists  voices 
its  gravest  concern  to  the  President  of  the  United  States,  the  United  States 
Congress,  the  Governors  of  the  50  States,  officials  at  other  levels  of  government, 
and  to  the  people  themselves,  in  the  hope  that  they  will  assume  immediately 
their  responsibilities  to  take  large-scale,  effective,  and  unprecedented  action  to 
curb  population  growth,  by  promoting  birth  control,  legalizing  abortion,  reducing 
tax  incentives  for  natality,  and  by  such  others  acts  as  may  be  needed  to  realize 
the  larger  goal  of  survival  of  the  human  species  under  acceptable  conditions. 


Position  Statement  of  the  YWCA  of  the  U.S.A. 

In  the  24th  National  Convention  of  the  YWCA  of  the  U.S.A.  in  Boston,  Mass., 
April,  1967,  the  delegates  voted  to  work  to  liberalize  the  abortion  laws,  and  in 
the  following  three  year  period  many  YWCAs  studied  the  issues,  attended  hear- 
ings in  their  State  Capitals,  and  kept  in  touch  with  the  results  of  liberalization. 
Across  the  country  members  became  convinced  that  repeal  of  abortion  laws  was 
the  answer  because  laws  with  specifications  can  discriminate  against  the  poor 
who  cannot  afford  to  travel  to  places  where  legal,  safe  abortions  are  available. 
These  women  are  at  the  mercy  of  unskilled  abortionists  working  under  unsanitary 
facilities. 

The  decision  to  give  emphasis  to  the  repeal  of  all  laws  restricting  or  prohibiting 
abortions  performed  by  a  duly  licensed  physician  was  voted  in  the  25th  National 
Convention  of  the  YWCA  of  the  U.S.A.  in  Houston,  Texas,  in  April  1970.  Dele- 
gates representing  48  states  were  selected  by  their  local  Associations,  and  voting 
delegates  were  empowered  to  cast  their  votes,  keeping  in  mind  the  best  interests 
of  the  total  YWCA.  The  decision  to  support  repeal  of  restrictive  abortion  laws 
was  passed  unanimously. 

In  the  26th  National  Convention  in  San  Diego  in  March  1973,  delegates  voted 
to  "support  efforts  to  provide  safe,  low-cost  abortions  to  all  women  who  desire 
them." 

In  line  with  our  Christian  Purpose  we,  in  the  YWCA,  affirm  that  a  highly 
ethical  stance  is  one  that  has  concern  for  the  quality  of  life  of  the  living  as  well 
as  for  the  potential  for  life.  We  believe  that  a  woman  also  has  a  fundamental, 
constitutional  right  to  determine,  along  with  her  personal  phj'sician,  the  number 
and  spacing  of  her  children.  Our  decision  does  not  mean  that  we  advocate  abor- 
tion as  the  most  desirable  solution  to  the  problem,  but  rather  that  a  woman  should 
have  the  right  to  make  the  decision.  Along  with  the  YWCA  many  religious, 
social  work  and  medical  groups  have  endorsed  repeal  of  laws  because  this  makes  it 
possible  for  a  woman  to  have  access  to  safe  medical  service  if  this  seems  the  solu- 
tion that  she  and  her  physician  decide  upon.  This  point  of  view  is  taken  by  many 
women  who  themselves  would  not  seek  an  abortion. 

Because  the  YWCA  voted  as  its  overall  imperative  to  work  to  eliminate  racism 
wherever  it  occurs  in  institutions,  it  has  a  concern  that  no  woman  should  be 
deprived  of  services  that  others  can  have,  but  it  also  is  concerned  that  no  women 
be  pressured  into  decisions  which  are  not  in  their  best  personal  interest. 


Population  Resolution  Adopted  by  the  Izaak  Walton  League  of  America 
AT  the  National  Convention  July  10,  1970 

That  appropriate  governmental  and  private  agencies  undertake  scientific 
research,  and  encourage  necessary  policies,  attitudes,  social  standards  and  pro- 
grams which  will,  by  voluntary  means  consistent  with  human  rights  and  individ- 
ual conscience,  bring  about  the  stabilization  of  population.  These  shall  include 
but  not  be  limited  to: 

(a)  The  dissemination  of  birth  control  information  to  all  segments  of  our 
society; 

(b)  emphasis  on  the  desirability  of  limiting  family  size  to  two  or  fewer 
natural  children; 

(c)  education  on  sex  and  population  problems  in  the  educational  insti- 
tutions of  the  Nation; 
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(d)  support  of  challenges  to  laws  which  make  voluntary  abortion,  sterili- 
zation, and  birth  limitation  more  than  medical  and  personal  matters; 

(e)  sponsorship  of  population  control  workshops  and  clinics  in  the  com- 
munities of  the  Nation. 


Chicago  Child  Care  Society 
statement  on  abortion — 1970 

It  is  estimated  that  well  over  one  million  abortions  are  performed  in  the  United 
States  each  year!  Abortion  laws  are  obviously  forcing  women  to  secure  termina- 
tion of  pregnancy  outside  of  the  law,  irrespective  of  the  dangers  that  maj'  be 
involved  for  them. 

Abortion  laws  have  been  based  upon  the  premise  that  the  fetus  is  fuUy  human 
and  that  to  perform  an  abortion  is  to  terminate  a  human  life.  Such  a  view  is 
presently  challenged  by  medical,  legal  and  religious  opinion  that  holds  that  the 
fetus  is  a  potential  life  and  that  it  is  not  viable  until  it  is  sufficiently  developed 
to  live  should  it  be  born.  Society  should  recognize  differing  views  and  no  longer 
try  to  inflict  one  view  on  all  its  members.  Abortion  should  move  into  the  sphere 
of  private  decision-making  and  be  treated  as  a  medical  decision  to  be  made  by  a 
woman  in  consultation  with  a  physician. 

As  a  child  welfare  agency  interested  in  the  welfare  of  children  and  their  fam- 
ilies, we  believe  that  all  children  have  the  right  to  be  wanted.  Children  may  very 
well  have  to  suflFer,  not  alone  from  being  unwanted  by  their  own  mothers,  but  also 
in  the  case  of  unmarried  mothers  being  rejected  by  the  society  that  forced  their 
mothers  to  bear  them. 

Legal  abortions  in  this  country  are  performed  on  economically  privileged 
patients.  The  same  group  has  access  to  legal  abortions  in  other  countries.  The 
poor,  on  the  other  hand,  turn  to  any  abortionist  they  can  find  or  resort  to  self- 
imposed  methods  known  to  be  harmful. 

According  to  a  recentlj^  published  item,  gambling,  narcotics  and  abortions  are 
the  three  most  profitable  criminal  enterprises  in  this  country.  Abortion  laws  are 
unenforceable  and  highly  discriminator}\ 

Chicago  Child  Care  Societ}^  therefore,  takes  the  position  that: 

"The  termination  of  a  pregnancy  is  a  medical  procedure  to  be  decided  upon 
by  a  woman  and  her  physician  and,  therefore,  provisions  of  law  making  such 
termination  a  crime  should  be  amended  so  as  to  make  them  inapplicable  in  the 
case  where  the  termination  is  eflfected  by  a  licensed  phj^sician  as  a 
medical  procedure." 

National  Organization  for  Women — 1970 

The  basic  human  right  to  limit  one's  own  reproduction  includes  the  right  to 
all  forms  of  birth  control  (contraception,  including  sterilization,  and  abortion), 
recognizing  the  dual  responsibility  of  both  sexes.  We  therefore  oppose  all  legis- 
lation and  practices  that  restrict  access  to  any  of  these  means  of  birth  control, 
and  advocate  positive  measures  requiring: 

that  all  public  hospitals  offer  contraception,  sterilization,  and  abortion 
to  anyone  requesting  these  services ; 

that  these  services  be  made  accessible  to  as  many  people  as  possible  by 
the  establishment  of  a  network  of  local  public  clinics ; 

that  the  availability  of  these  services  be  widely  and  continuously  publicized; 
and 

that  public  funds  be  allocated  for  research  into  new  methods  of  contra- 
ception, sterilization,  and  abortion  which  would  increase  their  safety  and 
availabiUty. 
Women  should  be  guaranteed  their  civil  right  to  an  abortion  performed  by  any 
qualified  person  in  any  suitable  setting.  We  urge  the  convening  of  regional  con- 
ferences on  the  repeal  of  abortion  laws. 

Resolution  on  reproduction  and  its  control,  adopted  at  the  NOW  national 
conference,  Chicago,  March  22,  1970. 


President's  Task  Force  on  the  Mentally  Handicapped — 1970 

The  Task  Force  notes  with  approval  that  many  Americans — as  reflected  in 
recent  legislative  and  judicial  decisions — are  changing  their  attitudes  toward 
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the  termination  of  unwanted  pregnancies.  In  the  interest  of  both  maternal  and 
child  mental  health,  no  woman  should  be  forced  to  bear  an  unwanted  child. 
For  today's  unwanted  children,  far  more  so  than  the  others,  are  likely  to  be 
tomorrow's  alienated,  violent,  mentally  disabled,  or  criminal. 

Avoidance  of  unwanted  births  would  have  a  direct  as  well  as  an  indirect  effect 
on  preventing  mental  disability.  Estimates  have  been  made,  for  example  that 
it  would  reduce  prematurity — ^which  is  associated  with  mental  retardation — by 
almost  20  percent,  congenital  malformations  by  more  than  20  percent,  and  Down's 
syndrome  by  more  than  30  percent. 

The  Task  Force  recommends  that  the  government  provide  active  leadership 
for  increased  support  of  birth  control  research,  increased  dissemination  of  birth 
control  information,  and  increased  availability  of  birth  control  measures  and 
voluntary  sterilizations  and  abortions. 


Urban  League — 1970 
statement  of  whitnet  m.  young,  jr.,  executive  director 

"(New  York  State  law  before  repeal)  is  repressive,  barbaric  and  discriminatory'' 
Repeal,  which  would  leave  the  question  of  abortion  to  the  discretion  of  the  in- 
dividual woman  and  her  doctor,  is  long  overdue.  Any  present  failure  to  act  is 
to  see  a  mounting  toll  in  human  suffering  and  misery. 

"The  present  law  represents  gross  discrimination  against  the  poor  and  a  hard- 
ship for  those  who  are  middle  class.  It  is  only  the  rich  with  money  for  the  ticket — 
to  Puerto  Rico,  London  or  Tokyo — and  the  medical  services,  who  can  safely 
avail  themselves  of  abortions,  legal  or  illegal,  today. 

"The  real  casualties  of  the  present  law  are  the  poor  and  black.  A  recent  study 
shows  that  of  all  the  maternal  deaths  caused  by  criminal  abortion  in  New  York 
County,  50  percent  were  black,  44  percent  Puerto  Rican  and  only  6  percent  were 
women  from  all  other  ethnic  groups  combined. 

"Abortion,  in  addition  to  being  a  major  public  health  problem,  is  also  a  private 
health  problem  to  be  regarded  in  the  same  manner  as  any  other  health  problem, 
the  solution  to  which  is  equal  access  to  equitable  treatment  for  all  who  need  it." 


Population  Stability  in  the  United  States 

White  House  Conference 

ON  Children, 

December  1970. 

FROM  the  report  FORUM  16 

The  White  House  Conference  on  Children  considered  carefully  the  effect 
various  possible  population  problems  would  have  on  the  quality  of  life  of  children 
in  the  seventies.  The  Conference  concludes  that  the  enhanced  well-being  of  children 
requires  the  early  stabilization  of  United  States  popiilation.  We  recommend  a  national 
program  to  educate  all  citizens  in  the  problems  of  population  growth  for  the  purpose 
of  achieving  early  population  stability.  While  it  is  true  that  birth  rates  are  much 
higher  among  the  poor  and  among  Blacks,  middle  class  whites  constitute  the 
largest  number  of  people  in  the  United  States.  Birth  rates  among  the  poor  and 
Blacks  are  not  high  enough  to  offset  the  effects  of  the  larger  number  of  middle 
class  whites.  This  means  that  population  growth  in  the  United  States  occurs 
primarily  because  of  reproduction  of  affluent  and  middle  class  whites  who  in  196.5 
through  1970  produced  70  percent  of  our  births.  Therefore,  particular  attention 
should  be  directed  to  reducing  their  natality. 

We  urge  a  national  policy  of  early  population  stabilization  because  United 
States  population  growth  miist  stabilize  eventually.  Only  a  small  fraction  of 
finite  earth  is  ours  to  inhibit,  and  the  problems  facing  the  country  grow  more 
severe  as  our  population  grows. 

From  the  specific  recommendations  of  the  total  conference  that  all  public 
hospitals  offer  contraception,  sterilization,  and  abortion  to  anyone  requesting 
these  services; 

To  enhance  the  self-worth  of  all  children,  and  to  achieve  early  population 
stabilization,  we  recommend  consumer-determined,  publicly  funded  programs  of 
(1)  family  life,  sex  and  population  education,  and  (2)  voluntary  family  planning 
services  and  safe  abortion  available  to  all. 
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In  balloting  by  delegates  on  specific  recommendations,  the  one  above  rated 
8th  out  of  25  considered. 

American  Association  of  University  Women — 1971 

AAUW  encourages  its  members  and  state  divisions  to  work  for  repeal  of 
restrictive  laws  on  abortion  making  abortion  legal  for  those  who  wish  it  after 
medical  consultation. 

American  Home  Economics  Association — 1971 

Whereas,  Unlimited  population  growth  with  its  concomitant  potentials  is 
hazardous  to  world  and  national  well-being,  and 

Whereas,  A  responsible  position  concerning  abortion  should  be  based  on  a 
consideration  of  the  rights  of  the  individual  woman,  her  family,  and  society,   and 

Whereas,  The  present  legal  structure  in  many  states  fosters  illegal  abortions 
under  hazardous  conditions;  therefore,  be  it 

Resolved,  That  the  American  Home  Economics  Association  support  the  repeal 
of  laws  restricting  or  prohibiting  abortions  performed  by  a  duly  Ucensed  physician. 


National  Association  of  Social  Workers,  1971 

The  National  Association  of  Social  Workers  stands  with  a  client  in  her  right  to 
a  total  range  of  health  and  social  services  when  she  is  involved  in  an  unwanted 
pregnancy.  The  abortion  issue  should  be  seen  in  the  full  perspective  of  the  dignity 
of  human  life,  recognizing  the  dignity  of  the  individual  person,  of  the  woman  and 
of  the  whole  human  society.  We  support  the  right  of  a  woman  to  make  a  respon- 
sible decision  regarding  an  unwanted  pregnancy  without  coercion  and  unhampered 
by  (1)  unrealistic  laws,  (2)  inadequately  funded  and  delivered  health  services 
and  insufficient  medical  facilities,  (3)  insensitive  and  punitive  attitudes  of  the 
health  professions  and  ancillary  personnel.  Unequal  access  to  hospital  abortion 
service  can  lead  women  to  hazardous  iUicit  abortions.  .  .  . 

recommendations 

1.  The  NASW  should  support  implementation  of  pubfic  information  services. 

2.  Public  and  private  social  agencies  should  share  with  public  health  and 
medical  societies  the  responsibility  of  providing  information  about  abortion 
procedures  and  services.  Such  a  pubfic  information  program  should  include  the 
following: 

A.  Knowledge  about  the  legal  right  to  abortion  or  laws  pertaining  to 
abortion. 

B.  Recognition  of  the  moral,  religious  and  social  aspects  of  the  abortion 
decision   and   information   about   appropriate  moral   and  social   resources. 

C.  Criteria   for    obtaining    safe    abortions. 

D.  Importance  of  early  detection  of  pregnancy  and  an  early  decision  if 
abortion  is  to  be  the  choice. 

E.  Effective  education  about  contraceptive  measures. 

3.  NASW  should  work  toward  the  removal  of  laws  which  restrict  the  woman's 
right  to  abortion.  ... 


National  Council  on  Family  Relations — 1971 

POSITION  PAPER  on  ABORTION 

Introductory  Statement 

Due  to  growing  concern  over  the  issue  of  abortion  in  this  country,  the  National 
Council  on  Family  Relations  has  prepared  a  major  statement  on  this  controversial 
topic.  Because  of  the  moral  and  political  implications  of  this  growing  phenomenon, 
both  within  the  country  and  within  the  organization,  a  minority  report  was  also 
prepared.  The  major  position  was  supported  by  70  percent  of  the  membership, 
while  the  dissenting  view  was  held  by  26  percent.  Four  percent  approved  neither 
position.  It  is  hoped  that  such  statements  of  professional  opinion  wiU  encourage 
increased  public  awareness  of  the  feasibility  and  necessity  for  change  in  the  legal 
and   medical  aspects   of  this  problem. 
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Major  Position 

The  National  Council  on  Family  Relations  is  vitally  concerned  with  individual 
and  family  mental  health.  Growing  out  of  this  concern  is  increasing  anxiety  over 
the  number  of  unwanted  pregnancies  which  are  occurring  in  this  country,  and 
the  multitude  of  problems  these  pregnancies  are  creating  for  individuals  and 
families  in  America. 

First,  unwanted  pregnancies  restrict  the  right  of  couples  to  postpone  parenthood 
to  space  their  children,  or  to  limit  the  size  of  their  families. 

Second,  unwanted  pregnancies  push  many  couples  into  marriage  and  parent- 
hood before  they  are  prepared  for  or  desirous  of  either. 

Third,  unwanted  pregnancies  often  create  further  problems  in  the  relationship 
between  the  parents  and  the  child. 

Fourth,  unwanted  children  add  greatly  to  the  growing  problem  of  overpopula- 
tion. 

Fifth,  unwanted  pregnancies  cause  needless  suffering  and  death  for  many 
women,  especially  the  poor,  because  they  feel  forced  to  seek  abortions  from 
medically  untrained  persons. 

Because  of  these  and  other  related  problems  created  by  unwanted  pregnancies, 
the  NCFR  recommends  that  increased  attention  be  given  to  improving  and 
expanding  programs  in  contraceptive  education  and  family  planning. 

While  the  National  Council  supports  family  planning  education  as  a  preventive 
approach,  it  also  strongly  endorses  the  repeal  of  all  laws  which  prohibit  safe 
medical  abortion  in  this  country.  It  further  recommends  that  abortion  be  the 
legal  right  of  all  women.  .  .  . 


National  Council  of  Women  of  the  United  States — 1969 

Whereas  we  believe  it  is  every  woman's  right  to  control  her  own  body  and  deter- 
mine her  own  reproductive  life ; 

And  whereas  we  believe  it  is  the  right  of  a  child  to  be  wanted ; 

Whereas  the  present  restrictive  laws  lead  to  needless  death  and  suffering  as  a 
result  of  illegal  abortions; 

And  whereas  liberalization  of  existing  laws  have  failed  to  reach  those  women 
most  in  need  of  medical  services ; 

Therefore,  be  it  resolved  that  the  only  remedy  for  this  discriminatory  legislation 
is  outright  repeal  of  laws  restricting  abortion,  and  that  the  decision  regarding 
abortion  should  be  a  private  matter  between  the  patient  and  her  physician, 
governed  only  by  the  laws  of  ethical  medical  practice. 


Statement  by  Dr.   George  Wiley,  Executive    Director,  National   Wel- 
fare Rights  Organization 

October  4, 1971. 

To  us  in  welfare  rights,  control  and  self  determination  in  one's  private,  personal 
life  is  one  of  those  central  issues  that  face  women  on  welfare.  For  the  welfare 
system  is  a  system  of  control,  a  system  that  regulates  virtually  everj-  aspect  of  a 
person's  life  and  denies  a  person  or  familj^  freedom  in  practically  every  aspect.  To 
have  the  kind  of  laws  we  have  on  abortion,  and  to  have  a  situation  where  women 
because  of  their  circumstances  do  not  have  access  to  the  possibilitj^  of  abortion 
when  this  is  called  for  by  their  circumstances,  adds  to  the  repression  that  is  felt 
by  people  on  welfare  and  poor  people  generally. 

This  issue  of  abortion  reform  is  an  issue  for  all  women,  but  it  is  especially  acute 
for  poor  women.  To  me,  it  is  a  sad  commentary  on  the  situation  in  our  country 
today  when  doctors  must  take  the  risks  while  we  have  to  think  in  terms  of  a 
decent  court  decision  giving  and  extending  what  should  be  a  fundamental  right  to 
every  person  in  the  society.  To  me  nothing  could  speak  more  eloquently  of  the  need 
for  having  women  on  the  Supreme  Court — some  people  there  who  are  sensitive  to 
the  needs  of  one  of  the  oppressed  segments  of  our  society,  albeit  a  majority 
segment  of  society. 

I  want  to  say  also,  as  a  black  man  concerned  with  oppression  of  black  people  as 
well  as  oppression  of  poor  people,  that  there  has  been  much  controversy  in  the 
black  community  around  the  issues  of  abortion  reform  and  the  dissemination  of 
birth-control  information.  Our  organization  is  unequivocal  on  these  subjects.  It  is 
our  belief  that  people  have  a  right  to  decide  for  themselves  what  course  of  action 
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they  should  take  in  relation  to  their  families,  in  relation  to  their  reproductive  lives. 
And  I  think  that  it  would  be  arrogant  for  me  to  attempt,  as  one  individual,  to 
prescribe  for  other  people  whether  they  should  have  access  to  certain  information, 
or  whether  they  should  have  access  to  the  opportunity  for  an  operation,  when 
these  are  decisions  that  those  individuals  should  be  able  to  make  for  themselves 
regardless  of  their  sex,  race,  or  origins  of  birth.  So  I  say  that  we  are  for  freedom  of 
information  and  freedom  of  access  to  operations  such  as  abortions  for  all  people  in 
the  society. 

I  want  to  say  at  the  same  time  that  I  understand  and  am  sympathetic  to  some  of 
the  reasons  for  the  opposition  to  birth  control  and  to  abortion  reform.  All  too  often 
one  gets  people  who  are  not  poor,  people  who  are  not  black,  or  not  from  a  minority, 
who  want  to  use  these  devices  so  obviously  to  control  or,  indeed,  to  eliminate  the 
population  of  poor  people  or  minority  groups.  I  think  it  is  incumbent  upon  all 
committed  to  abortion  reform  to  stand  with  blacks  and  other  minorities  to  fight 
against  all  of  the  oppressions  designed  to  eliminate  or  control  the  population  of 
poor  people  and  black  people.  We  should  all  stand  together  to  oppose  restrictions 
on  those  freedoms  that  are  so  basic  and  so  vital  to  a  human  being's  having  a 
reasonable  chance  at  life,  liberty,  and  the  pursuit  of  happiness. 


Community  Service  Society 

The  Committee  on  Health  of  the  Community  Service  Society  is  a  citizen's 
committee;  some  of  us  are  businessmen  and  nonprofessionals,  others  are  house- 
wives. We  are  representative  of  much  of  the  public.  Each  of  us,  as  members  of  the 
Committee  on  Health  of  the  Community  Service  Society,  is  concerned  with 
encouraging  the  best  kind  of  health  care  and  services  that  can  be  made  available 
to  all  of  the  people  of  this  city  and  state. 

For  this  reason,  because  we  believe  that  abortion  is  a  matter  to  be  determined  be- 
tween a  women  and  her  physician,  we  unanimously  supported  the  liberalized 
abortion  law  that  became  effective  on  July  1,  1970.  We  were  firmly  convinced  that 
such  a  law  would  reduce  to  a  minimum  the  number  of  illegal  abortions  that  were 
being  performed,  and  so  eliminate  a  major  public  health  problem.  In  keeping  with 
that  opinion,  implementation  of  the  law  can  certainly  be  counted  a  succass.  In  the 
City  of  New  York,  for  example,  maternal  mortality  rates  in  1971  were  at  an  all 
time  low  of  2.9  deaths  per  10,000  live  births;  this  compares  with  a  rate  of  5.3 
deaths  per  10,000  live  births  in  1969,  the  year  before  the  liberalized  law  was 
enacted. 

We  recognize  that  there  are  those  with  personal  convictions  who  would  not,  for 
themselves,  choose  to  take  advantage  of  the  law's  provisions.  However,  we  see  no 
justification  that  the  will  of  some  should  be  imposed  on  vast  numbers  of  the  people 
of  the  state  who  once  again  would  be  denied  their  right  of  choice  should  the  current 
law  be  amended. 

We,  the  Committee  on  Health,  are  aware  of  the  pressures  that  are  being  exerted 
on  legislators  who  have  and  continue  to  support  the  current  abortion  law.  We 
emphasize  again  the  certain  evidence  that  women's  lives  are  being  saved  as  a 
result  of  the  law.  Aside  from  your  consideration  of  this  irrefutable  fact,  we  urge 
that  you  act  on  the  basis  of  the  views  and  interests  of  the  total  consitutency  you 
represent. 

Uniform  Abortion  Act, 
American  Bar  Association, 

February  7,  1972. 
Section  1.  [Abortion  Defined;  When  Authorized.] 

(a)  "Abortion"  means  the  termination  of  human  pregnancy  with  an  intention 
other  than  to  produce  a  live  birth  or  to  remove  a  dead  fetus. 

(b)  An  abortion  may  be  performed  in  this  state  only  if  it  is  performed: 

(1)  by  a  physician  licensed  to  practice  medicine  [or  osteopathy]  in  this  state  or 
by  a  physician  practicing  medicine  [or  osteopathy]  in  the  employ  of  the  govern- 
ment of  the  United  States  or  of  this  state  [and  the  abortion  is  performed  in  the 
physician's  office  or  in  a  medical  clinic,  or]  in  a  hospital  approved  by  the  [Depart- 
ment of  Health]  or  operated  by  the  United  States,  this  state,  or  any  department 
agency,  or  political  subdivision  of  either;  or  by  a  female  upon  herself  upon  the 
advice  of  the  physician;  and 

(2)  within  [20]  weeks  after  the  commencement  of  the  pregnancy  [or  after  [20] 
weeks  only  if  the  physician  has  reasonable  cause  to  beUeve  (i)  there  is  a  substantial 
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risk  that  continuance  of  the  pregnancy  would  endanger  the  life  of  the  mother  or 
would  gravely  impair  the  physical  or  mental  health  of  the  mother  (ii)  that  the 
child  would  be  born  with  grave  physical  or  mental  defect,  or  (iii)  that  the  preg- 
nancy resulted  from  rape  or  incest,  or  illicit  intercourse  with  a  girl  under  the  age 

of  16  years  of  age].  ,  „  ,      x-         bi- 

section 2.  [Pe7iaUy.]  Any  person  who  performs  or  procures  an  abortion  other 
than  authorized  by  this  Act  is  guilty  of  a  [felony]  and,  upon  conviction  thereof, 
may  be  sentenced  to  pay  a  fine  not  exceeding  [$1,000]  or  to  imprisonment  [in  the 
state  penitentiary]  not  exceeding  [5  years],  or  both. 

Section  3.  [Uniformity  of  Interpretation.]  This  Act  shall  be  construed  to  effec- 
tuate its  general  purpose  to  make  uniform  the  law  with  respect  to  the  subject  of 
this  Act  among  those  states  which  enact. 

Section  4.   [Short  Title.]  This  Act  may  be  cited  as  the  Uniform  Abortion  Act. 

Section  5.  [Severability.]  If  any  provision  of  this  Act  or  the  application  thereof 

to  any  person  or  circumstance  is  held  invalid,  the  invalidity  does  not  aflfect  other 

provisions  or  applications  of  this  Act  which  can  be  given  effect  without  the  invalid 

provision  or  application,  and  to  this  end  the  provisions  of  this  Act  are  severable. 

Section  6.  [Repeal]  The  following  acts  and  parts  of  acts  are  repealed: 

(1) 
(2) 
(3) 
Section  7.  [Time  of  Taking  Effect.]  This  Act  shall  take  effect . 


Americans  for  Democratic  Action 

ADA  supports  the  recent  Supreme  Court  decision  on  abortion.  ADA  warns  of 
attempts  to  reverse  or  undermine  the  Supreme  Court's  ruling,  through  passage  of 
a  constitutional  amendment  or  through  crippling  state  legislation.  ADA  supports 
abortion  legislation  at  the  state  level,  consistent  with  the  decisions  of  the  Supreme 
Court  which  would  provide  the  following: 

(a)  that  abortions  must  always  be  performed  by  or  under  the  supervision  of  a 
licensed  physician; 

(b)  that  after  the  third  month  of  pregnancy  appropriate  clinical  or  hospital 
facilities  must  be  utilized  for  performance  of  an  abortion;  and 

(c)  that  after  the  sixth  month  of  pregnancy  abortions  should  be  permitted  only 
to  save  the  life  of  the  mother. 

Women's  International  League  for  Peace  and  Freedom,  June  1973 

rights  of  women 

Legal  restrictions  and  sexist  attitudes  have  kept  women  from  full  paiticipation 
and  a  rightful  share  of  power  in  our  society.  WILPF  calls  for: 

1.  Elimination  of  all  laws  which  discriminate  between  the  sexes. 

2.  Equal  opportunity  for  education  at  all  levels. 

3.  Equal  opportunity  for  all  jobs,  and  equal  pay  for  equal  work. 

4.  Full  participation  by  women  at  decision-making  levels  in  public  and  private 
institutions. 

5.  Comprehensive  programs  of  famil}^  planning  and  aid. 

6.  Repeal  of  abortion  laws. 

7.  Passage  of  the  Equal  Rights  Amendment. 


National  Women's  Political  Caucus,  June  1974 

Whereas  the  NWPC  reaffirms  its  support  of  freedom  of  choice  with  regard  to 
the  size  and  spacing  of  one's  family,  and 

Whereas  the  NWPC  reaffirms  its  rejection  of  any  effort  to  coerce  women  to 
have  or  hot  to  have  children,  and 

Whereas  our  society  has  not  yet  developed  a  range  of  100%  safe  and  effective 
contraceptive  methods  for  men  and  women. 

Therefore  be  it  resolved,  That  the  NWPC  affirm  its  support  of  the  Supreme 
Court  decisions  of  January  22,  1972,  with  regard  to  abortion,  and 

Be  it 'F'tirther  Resolved,  That  the  NWPC  oppose  any  effort  to  erode  or  nullify 
these  d'dfcisions  through  a  Constitutional  amendment  or  legislative  action  at  the 
state  and  national  level. 
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Aboktion  Resolutions 

Mr.  Packwood.  Mr.  President,  on  March  11,  I  inserted  in  the  Congressional 
Record  a  list  of  organizations  which  have  endorsed  the  principle  of  free  choice 
and  individual  conscience  in  the  abortion  issue.  Also  included  in  the  Record  was 
the  full  text  of  all  statements  and  resolutions  which  have  been  issued  by  these 
groups. 

Since  March  11,  several  other  thoughtful  abortion  statements  have  come  to  my 
attention.  They  include  the  Presbj^terian  Church  in  the  United  States,  the 
Friends'  Committee  on  National  Legislation,  the  Women's  Legal  Defense  Fund, 
the  Americans  United  for  Separation  of  Church  and  State,  and  Human  Rights 
for  Women,  Inc. 

I  ask  unanimous  consent  that  these  statements  be  printed  in  the  Record,  as 
an  addition  to  the  previous  list. 

[There  being  no  objection,  the  articles  were  ordered  to  be  printed  in  the  Record, 
as  follows:] 

Abortion 

(Adopted  by  the  1970   General  Assembly  of  the  Presbyterian  Church  in  the 

United  States) 

introduction 

There  is  widespread  uncertainty  among  Christians  today  about  the  complex 
moral  issues  involved  in  abortion  and  the  laws  regulating  abortion.  Debate  con- 
cerning proposed  revision  of  existing  abortion  laws  in  twenty-five  state  legislatures 
has  raised  serious  questions  about  statutes  which  forbid  qualified  physicians  from 
terminating  unwanted  pregnancies  and  turn  thousands  of  women  into  felons 
because  they  have  had  illegal  abortions.  Publicity  about  disabilities  or  deaths 
resulting  from  illegal  abortions,  the  increasing  number  of  persons  seeking 
"therapeutic  abortions,"  and  the  realization  that  many  well-to-do  American 
women  receive  legal  abortions  overseas  have  focused  public  attention  on  this 
problem.  Pastors  and  friends  have  experienced  frustration  in  their  attempts  to 
counsel  persons  involved  in  "problem  pregnancies."  The  changing  role  of  women 
has  produced  a  desire  on  their  part  for  greater  self-determination  in  accepting 
their  role  as  mothers  and/or  wage  earners.  In  these  and  other  ways,  the  moral 
questions  surrounding  abortion  have  been  thrust  upon  us. 

changing  perspectives  through  history 

Throughout  the  thirty  centuries  of  recorded  history — the  interruption  of 
pregnancy,  whether  intentional  or  accidental,  has  been  widely,  though  not  uni- 
versally, regarded  as  a  serious  offense.  Although  many  of  the  early  Greek  philos- 
ophers commended  abortion  when  the  age  or  economic  circumstances  of  the  parents 
necessitated  it,  the  Hippocratic  Oath  quite  early  affirmed  the  medical  profession's 
pledge  "not  to  give  to  a  woman  an  abortive  remedy." 

The  early  church  condemned  abortion  on  the  grounds  that  it  constituted  murder. 
This  raised  for  subsequent  generations  of  theologians  the  question  of  the  stage  of 
development  at  which  the  fetus  becomes  a  person.  Augustine's  distinction  between 
a  "nonanimated"  and  an  "animated"  fetus  was  formalized  in  Roman  Catholic 
canon  law  and  later  carried  into  English  Common  Law.  Thomas  Aquinas  further 
refined  this  distinction  by  teaching  that  life  is  evidenced  by  "knowledge  and 
movement,"  thus  providing  the  test  of  "quickening"  or  movement  within  the 
womb  as  the  determination  of  when  a  fetus  should  be  regarded  as  a  person. 
Interruption  of  pregnancy  before  "quickening"  was  thus  permissible  under  Enghsh 
Common  Law.  Yet  by  maintaining  that  "the  soul  is  infused  immediately  at  the 
moment  of  conception,"  m.ost  Roman  Catholics  regard  willful  abortion  as  a  sin, 
regardless  of  the  stage  of  fetal  development. 

The  unqualified  condemnation  of  abortion  has  been  questioned  in  recent 
decades  by  many  Christians,  Protestants  and  Roman  Catholics  alike,  who  are  less 
certain  that  a  clear  answer  can  be  given  to  the  question  as  to  when  human  life 
begins,  and  hence  are  unwilling  to  assert  categorically  that  the  fertilized  egg  is  a 
human  being  in  the  fullest  sense.  Concerned  not  only  about  the  morality  of 
requiring  women  to  bear  children  conceived  as  the  result  of  criminal  acts,  but  also 
the  potentialities  for  full  personhood  for  an  unwanted  or  gravely  deformed  chUd, 
these  Christians  see  the  problem  in  the  larger  context  of  responsible  parenthood 
and  the  wholeness  of  family  life.  Subsequent  medical  advances  have  made  it 
possible  to  predict  physical  deformity  and  mental  retardation  and  to  terminate 


an  unwanted  pregnancy  without  endangering  the  life  of  the  mother.  Thus  abortion 
has  become  a  genuine  alternative  to  many  unwed  mothers  and  married  women 
desiring  to  limit  the  size  of  their  families  or  to  avoid  the  anguish  of  bearing  seriously 
defective  children. 

THE    CURRENT    SITUATION 

Recent  efforts  at  legislation  reform  have  led  ten  states  to  reverse  their  laws  in 
order  to  permit  therapeutic  abortions  to  protect  the  mental  and  physical  health 
of  women,  to  prevent  the  birth  of  deformed  children,  and  in  case  of  rape  or  incest. 
Yet  such  "reforms"  have  not  substantially  reduced  the  number  of  illegal  abor- 
tions. There  is  growing  evidence  that  such  laws  discriminate  in  favor  of  the  rich 
and  are  of  little  help  to  women  who  lack  the  money  or  power  to  persuade  the 
required  number  of  doctors  that  they  qualify  for  a  legal  abortion. 

Another  approach  to  reform  can  be  found  in  the  courts  where  it  has  been  held 
recently  that  antiabortion  laws  represent  an  unconstitutional  infringement  on 
individual  women's  rights  to  medical  care.  Those  responsible  for  such  litigation 
insist  that  abortion  should  be  available  to  all  women  who  desire  it,  to  the  poor 
and  single  as  well  as  to  the  affluent  and  married.  Hence  they  propose  that  the  reg- 
ulation of  abortion  should  be  removed  from  the  criminal  code  and  treated  like 
other  standard  medical  procedures,  with  the  decision  solely  in  the  hands  of  the 
patient  and  her  licensed  doctor. 

However  reform  comes — whether  through  legislation  or  litigation — it  is  clear 
that  attitudes  toward  abortion  laws  are  shifting,  and  Christians  are  being  asked 
to  clarify  where  they  stand  and  what  light  their  Biblical  faith  sheds  upon  decision 
making  in  this  area. 

BIBLICAL   AND    THEOLOGICAL    INSIGHTS 

Because  this  is  a  matter  of  life  and  death,  and  involves  questions  about  the 
quality  of  life  and  the  conditions  which  make  life  genuinely  human,  few  moral 
decisions  are  more  difficult  and  complex  than  the  ones  surrounding  abortion. 
The  following  Biblical  and  theological  insights  seem  particularly  helpful  as  we 
struggle  with  these  issues : 

(1)  Biblical  faith  points  to  a  God  who  is  the  giver  of  life  and  creator  of 
man,  and  who  charged  man  to  "be  fruitful  and  multiply."  Faith  in  this  God 
demands  profound  respect  for  human  life.  All  who  share  this  faith  are  thus 
called  to  preserve  and  protect  human  life  and  to  show  special  concern  for 
infants,  the  weak,  the  innocent,  and  the  defenseless. 

(2)  At  the  same  time.  Biblical  faith  depicts  man  as  a  steward  of  life,  the 
heir  who  is  responsible  for  the  proper  care  of  his  Father's  world.  A  sense  of 
responsibility  for  the  care  of  God's  world  leads  men  of  faith  not  only  to  an 
exploration  of  all  of  creation  but  also  to  endeavors  to  maintain  order,  secure 
justice,  and  improve  the  quality  of  human  life.  Because  human  life,  in  the 
Biblical  sense,  is  much  more  than  the  perpetuation  of  physical  existence, 
men  of  faith  should  commit  themselves  to  improving  its  quality  spirtually, 
educationally,  and  culturally  as  well  as  medically.  This  commitment  will  often 
necessitate  difficult  moral  choices  in  the  midst  of  conflicting  values. 

(3)  Biblical  faith  emphasizes  the  need  for  personal  moral  choices,  and  holds 
that  persons  stand  ultimately  accountable  to  God  for  their  moral  choices. 
If  persons  are  to  exercise  their  freedom  responsibly  acceptable  alternatives 
must  be  available  to  them.  The  church  has  a  responsibility  to  help  make  ac- 
ceptable alternatives  available.  Moreover,  the  church  has  a  responsibility  to 
aid  persons  as  proclaiming  the  freedom,  which  it  can  fulfill  through  such  means 
as  proclaiming  the  Biblical  faith,  clarifying  alternatives  and  their  probable 
consequences,  and  offering  support  in  love  to  persons  struggling  with  diffi- 
cult choices.  Christians  should  make  their  personal  decisions  in  the  context 
of  the  community  of  faith. 

(4)  There  is  no  consensus  in  the  Christian  community  about  when  human 
life  begins.  Because  of  this  uncertainty,  and  because  the  fetus,  if  left  to  ter- 
mination of  its  normal  gestation  period  would  become  a  person  capable  of 
life  on  its  own  resources,  the  unborn  fetus  must  be  respected  for  its  own 
worth  regardless  of  the  period  of  gestation.  However,  the  need  of  the  mother 
may  at  times  take  precedence  over  the  needs  of  an  embryonic  and  unformed 
child,  and  the  rights  of  the  individual  woman,  her  family,  and  society,  as  well 
as  the  rights  of  the  fetus  should  be  considered  in  each  individual  case. 
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SUMMART 

(1)  Induced  abortion  is  the  willful  destruction  of  the  fetus.  Therefore,  the  deci- 
sion to  terminate  a  pregnancy  should  never  be  made  lightlj*  or  in  haste. 

(2)  The  willful  termination  of  pregnancy  by  medical  means  on  the  considered 
decision  of  a  pregnant  woman  may  on  occasion  be  morally  justifiable.  Possible 
justif3ing  circumstances  would  include  medical  indications  of  phj-sical  or  mental 
deformity,  conception  as  a  result  of  rape  or  incest,  conditions  under  which  the 
physical  or  mental  health  of  either  mother  or  child  would  be  gravely  threatened, 
or  the  socio-economic  condition  of  the  family.  The  procedure  should  be  performed 
only  by  licensed  physicians  under  optimal  conditions,  and  with  appropriate 
medical  consultation  and  ministerial  counseling,  preferably  with  her  own  minister. 

(3)  Laws  concerning  abortion  should  reflect  principles  set  forth  in  this  paper. 

(4)  Medical  intervention  should  be  made  available  to  all  who  desire  and  qualify 
for  it,  not  just  to  those  who  can  afford  preferential  treatment. 

(5)  The  church  should  develop  a  greater  pastoral  concern  and  sensitivity  to  the 
needs  of  persons  involved  in  "problem  pregnancies."  Such  persons  should  be  aided 
in  securing  professional  counseling  about  the  various  alternatives  open  to  them 
in  order  that  they  may  act  responsibly  in  the  light  of  their  inoral  commitments, 
their  understanding  of  the  meaning  of  life,  and  their  capacities  as  parents. 


Friends  Committee  on  National  Legislation 

statement  to  congressional  committees  in  opposition   to   constitutional 
amendment  preventing  abortion 

(Approved  by  the  General  Committee  of  FCNL  at  the  Annual  Meeting,  Wash- 
ington, D.C.,  January  26,  1975.) 

Members  of  the  Religious  Society  of  Friends  (Quakers)  have  a  long  tradition  and 
witness  of  opposition  to  killing  of  human  beings,  whether  in  war  or  capital  punish- 
ment or  personal  violence.  On  the  basis  of  this  tradition,  some  Friends  believe  that 
abortion  is  always  wrong. 

Friends  also  have  a  tradition  of  respect  for  the  individual  and  a  belief  that  all 
persons  should  be  free  to  follow  their  own  consciences  and  the  leading  of  the 
Spirit.  On  this  basis  some  Friends  believe  that  the  problem  of  whether  or  not  to 
have  an  abortion  at  least  in  the  early  months  of  pregnancy  is  one  primarily  of  the 
pregnant  woman  herself,  and  that  it  is  an  unwarranted  denial  of  her  moral  free- 
dom to  forbid  her  to  do  so. 

We  do  not  advocate  abortion.  We  recognize  there  are  those  who  regard  abortion 
as  immoral  while  others  do  not.  Since  these  disagreements  exist  in  the  country  in 
general  as  well  as  within  the  Society  of  Friends,  neither  view  should  be  imposed 
by  law  on  those  who  held  the  other. 

Recognizing  that  differences  among  Friends  exist,  nevertheless  we  find  general 
unity  in  opposing  the  effort  to  amend  the  United  States  Constitution  to  say  that 
abortion  shall  be  illegal. 

Women's  Legal  Defense  Fund,  August  1974 

Women's  Legal  Defense  Fund  believes  primarily  in  the  freedom  of  the  indi- 
vidual, whether  male  or  female  and  as  a  free  individual  that  person  has  the  freedom 
of  choice  and  control  over  his  or  her  body.  Consequently  the  right  to  bear  a  child 
should  be  a  matter  for  the  individual  female  to  decide  and  she  should  have  exclusive 
control  over  that  decision. 


Americans  United  for  Separation  of  Church  and  State 

march  22,  1974:  statement  of  c.  stanley  lowell,  associate  director 

.  .  .  The  Supreme  Court  in  an  excellent  1973  opinion  has  charted  a  careful  course 
and  rendered  an  opinion  on  this  matter  whose  logic  is  impeccable.  What  the  Court 
recognized  was  the  right  of  the  woman  to  control  her  own  body  and  to  have  such 
children  as  she  chooses  to  have.  At  this  point,  the  rights  of  the  mature,  human 
personality  should  take  precedence  over  alleged  fetal  rights.  To  be  sure,  the 
Court  carefully  delineated  the  woman's  right  in  this  situation.  Her  right  to  an 
abortion  under  certain  conditions  is  recognized,  but  the  conditions  themselves  are 
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carefully  spelled  out.  To  deprive  the  woman  of  this  authority  over  her  own  liody 
is  to  deprive  her  of  basic  civil  and  religious  liberty.  It  is  to  degrade  woman  to  the 
level  of  a  common  chattel.  Why  should  government  stej)  into  such  a  situation  and 
force  a  woman  to  bear  a  child  she  does  not  want,  may  deeply  resent,  and  have  no 
intention  of  caring  for?  This  is  an  area  of  experience  where  political  authority 
should  hold  its  interference  to  a  minimum. 

The  rights  of  the  fetus  are  only  a  part  of  a  mmiber  of  rights  and  values  that  are 
involved  in  each  pregnancy  situation.  Another  right  is  that  of  the  child  to  i^roper 
care  and  a  fair  opportunity  to  miiko,  something  of  himself.  It  is  a  low  form  of  cruelty 
to  insist  ruthlessly  on  bringing  into  the  world  a,  child  for  whom  ther(>  is  no  wel- 
come, no  proper  care  and  nurture,  and  no  chance  for  a  decent  life.  It  is  all  very  well 
to  argue  about  the  rights  of  a  fetus.  But  what  about  the  rights  of  the  child?  There 
is  no  virtue  in  a  legal  insistence  on  bringing  into  the  world  unwanted  children 
doomed  to  poverty,  disease  and  delinquency. 

The  entire  effort  of  government  to  Ijaii  abortions  is  futile,  in  any  case.  Abortions 
cannot  be  banned,  no  niatter  what  kind  of  restrictive  or  prohibitive  I'aws  may  be 
passed.  What  you  can  do,  and  what  you  now  propose  to  do  in  this  legislation,  is  to 
transfer  the  place  of  abortions  from  the  hospital  room  or  the  physician's  office 
with  its  carefully  sterilized  equipment  to  the  filthy  backroom  with  its  hooks  and 
hangers.  It  is  a  proposal  to  exchange  a  perfectly  safe  procedun;  for  a  very  risky 
lDrf)cedure  with  a  high  fatality  rate.  The  proposal  before  you  is  not  humane;  it  is 
l)ari)arous  and  wicked. 

We  do  not  need  to  speculate  as  to  the  merit  of  keeping  the  abortion  reform  that 
has  been  achieved  today.  The  facts  speak  for  themselves.  It  is  significant  to  note 
that  dramatic  improvement  in  certain  categories  has  been  recorded  since  abortion 
reform  came  to  Nc^w  York  vState  where  women  who  want  abortions  can  now  have 
them  safely  and  economically.  In  New  York  City  there  has  been  a  dramatic  drop 
in  out-of-wedlock  births.  Such  births  dropped  in  1971  to  12  7o  of  all  Inrths  from  the 
previous  year's  all-time  high  of  26.4%  of  all  births.  In  one  New  York  City  hos- 
pital, nearly  15  infants  per  thousand  deliveries  were  put  up  for  adoption  or 
abandoned  "by  their  mothers.  The  year  following  abortion  reform  this  figure  fell 
to  ().()  per  thousand  births.  Perhaps,  even  more  importantly,  maternal  deaths  per 
10,000  births  in  New  York  City  dropped  from  5.3  in  1909  to  2.6  in  1972,  the  lowest 
figure  ever  recorded. 

What  is  nec^ded  in  this  whole  situation  is  a  proper  balance.  Human  l)emgs  should 
be  left  with  the  freedom  to  judge  each  situation  in  the  light  of  its  total  context  and 
in  accordance  with  their  own  conscience.  Emotional  clergymen,  who  themselves 
have  never  had  anv  direct  experience  with  parenthood,  come  here  pleading  the 
cause  of  just  one  value  that  is  involved — that  of  the  fetus.  A  proixTly-oriented 
legislative  purpose  should  consider  the  full  composite  of  values.  These  values 
would  certainly  include  the  desires  of  the  woman  herself,  the  welfare  of  the  prospec- 
tive child,  and  the  good  of  society. 

Human  Rights  for  W'omen,  Inc. 
Frekdom  for  Women — The  Supreme  Court's  Abortion  Decisions 

J.\NUARy  22,  1973. 

The  Fourteenth  Amendment,  to  the  Constitution  prohil)its  the  States  from 
depriving  "any  person  of  life,  lil)erty,  or  property,  without  due  process  of  law." 
On  the  above  "date,  the  Supreme  Court  held  that  the  right  of  privacy  is  "founded 
in  the  Fourteenth  Amendment's  concei)t  of  personal  liberty  and  restrictions  uiK)n 
state  action."  The  Court  concluded  that  a  woman's  right  of  personal  i)rivacy  in- 
cludes her  decision  on  whether  or  not  to  have  an  abortion. 

The  right  of  privacv,  like  other  rights  protected  by  the  Due  Process  Clau.se  of 
the  Fourteenth  Amendment  is  not  absolute.  That  is  it  may  be  affected  by  State 
regulation,  but  only  where  the  regulation  limiting  the  right  is  necessary  because 
of  an  over-riding  "compelling  state  interest." 

The  Court  further  held  that  "the  word  'person,'  as  used  in  the  Fourteenth 
Amendment,  does  not  include  the  imborn."  That  Amendment  has  no  "jn-e-nalnl 
application,"  and  "the  fetus,  at  most,  represents  only  the  potentiality  of  life." 

In  applying  these  principles,  the  Court  stated  that  after  approximately  the  first 
trimester  "of  pregnancy  the  State,  "in  promoting  its  interest  in  the  health  of  the 
mother,  may,  if  it  chooses,  regulate  the  abortion  ])rocedure  in  ways  that  are 
reasonably  related  to  maternal  health,"  and  "[f]or  the  stage  subsequent  to  vial)il- 
ity  the  State,  in  promoting  its  interest  in  the  potentiality  of  human  life,  may,  jf 
it"  chooses,  regulate,  and  even  proscribe,  abortion  except  where  it  is  necessary, 
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in  appropriate  medical  judgment,  for  the  preservation  of  the  life  or  health  of  the 
mother."  Roe  v.  Wade,  No.  70-18. 

The  State  may  not  require  that  an  abortion  be  performed  in  a  hospital  during  the 
first  trimester.  The  State  may  not  recjuire  that  an  abortion  be  approved  by  a  hos- 
pital committee  at  any  stage,  since  no  other  medical  or  surgical  procedure  requires 
committee  approval.  Nor  can  the  concurrence  of  two  other  licensed  physicians  be 
required.  Finally,  a  State  may  not  impose  a  residencj'  recjuirement  for  securing 
abortions.  Doe  v.  Bolton,  No.  70-40. 

Comment:  The  Court's  decision  sets  a  new  moral  tone  for  the  Nation:  Affording 
the  protection  of  the  Constitution  of  the  United  States  to  a  woman's  right  to 
decide  whether  she  wants  to  terminate  a  pregnancy  or  have  a  child  recognizes 
the  dignity  of  women  as  people.  This  is  now  constitutional  doctrine.  It  is  the  law 
of  the  land. 

No  longer  may  we  be  subjected  to  legal  restrictions  that  implicitly  regard  women 
as  reproductive  instruments  of  the  State.  No  longer  need  the  enjoyment  of  sex  be 
tainted  with  guilt  and  fear  of  pregnanc.v,  which  often  results  in  resentment  and 
hostility  to  men,  embitters  our  hearts  and  damages  our  personalities.  No  longer 
are  we  prisoners  of  the  State  and  of  man. 

No  longer  need  we  bear  unwanted,  unloved  children.  We  can  choose  not  to  have 
any  children  or  plan  childbirth  so  that  it  does  not  destroy  our  careers.  We  need  not 
be  condemned  to  dependency  on  men. 

With  our  new  constitutionally  protected  right  to  self-determination,  no  longer 
can  sex  be  a  tool  for  the  oppression  of  women.  It  has  lost  its  power  to  control  our 
lives.  Sex  is  therebv  de-emphasized  and  placed  in  proper  and  healthier  perspective. 
[.M.E.] 

Senator  Bayh.  Thank  you,  Senator  Packwood,  for  expressing  your 
feelings  on  this  imi)ortant  matter. 

^lay  I  ask  yon  a  question  or  two,  please? 

My  distinguished  colleague  from  Hawaii  may  care  to  do  so  also. 

Is  there  a  ])oint  in  the  ])eriod  of  jH-egnancy,  as  you  accurately 
l)ointed  out,  that  coidd  be  a  shifting  point  because  of  the  increase  in 
scientific  and  medical  technology?  Is  there  a  ])oint  beyond  which, 
looking  at  this  matter  from  3'our  perspectives  which  is  a  little  different 
than  that  of  your  colleague  who  ])receded  you,  at  wliich  time  you 
would  be  willing  to  prohibit  the  taking  of  life  as  described  b}'  Senator 
Buckley?  Do  you  concur  that  there  is  a  i)oint  of  viability  at  wdiich 
time  we  are  talking  about  life? 

Senator  Packwood.  If  by  viabihty  you  mean  literal^  the  ability 
of  the  fetus  to  exist  apart  from  the  woman,  yes,  there  is.  The  Edel'ni 
case  in  Boston  clearly  touched  upon  that.  1  have  not  had  a  chance  to 
read  tlie  instructions  from  the  judge  to  the  jury  in  that  case;  but  if 
what  I  read  in  the  paper  was  accurate,  I  would  agree  vni\i  his  instruc- 
tions; that  was,  if  indeed  after  the  abortion  the  fetus  was  alive,  then 
the  jury  was  free  to  find  for  conviction.  If  the  fetus  was  not  alive  after 
abortion,  the}'  were  not.  That  is  a  distinction  that  I  could  accept. 

vSenator  Bayh.  Could  you  accept  that  in  a  situation  that  coukl  be 
differentiated  from  the  Edelin  case  where,  without  some  of  the  things 
that  did  factually  exist  in  the  time  frame  of  reference  which  would 
indicate  in  a  number  of  chances  the  child  would  have  a  chance  to 
survive  outside  the  woman's  womb,  accept  ste])s  we  are  taking,  such 
as  the  saline  abortion  route,  that  would  kill  the  child,  and  not  find 
the  evidence  of  life  existing  in  the  Edelin  case? 

Senator  Packwood.  I  would  be  reluctant  to  put  my  personal  view 
forth.  I  will  accept  the  Supreme  Court  decision;  I  wall  accept  the  con- 
cei)t  that  if  an  abortion  does  produce  a  live  fetus,  the  physician  has  an 
obligation,  the  hospital  has  an  obligation  to  try  to  keep  the  fetus  alive. 

Senator  Bayh.  Of  course,  the  Supreme  Court  did  say  that  the  States 
could  make  a  determination  now. 
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•Benator  Packwood.  That  was  exactly  the  Edelin  case.  The  State 
made  the  determination  to  prosecute,  and  successfully. 

Senator  Bayh.  The  Supreme  Court  said  absent  the  evidence  in  the 
i'Meiln  case  the  State  could  prohibit,  and  I  guess  the  basis  for  that  was 
that  at  that  stage  in  the  development  of  the  fetus  3^ou  are  talking 
about  one  life  competing  with  another  by  a  later  definition  than  is  the 
case  earlier  on.  That  really  concerns  me.  I  am  struggling  with  this  in 
my  own  mind,  and  I  regret  having  difficulty  being  able  to  define  my 
thoughts  on  it. 

We  have  heard  a  lot  of  distinguished  witnesses.  There  is  a  time  in  my 
mind  when  the  question  becomes  clear.  If  you  do  have  an  infant  who 
is  actually  able  to  survive  outside  the  mother's  womb,  that  is  a  much 
clearer  case.  You  would  be  opposed  to  any  legislation — a  constitutional 
amendment — to  try  to  codify  that? 

Senator  Packwood.  I  would  be  opposed  to  trying  to  codify  it  in 
terms  of  18  weeks,  20  weeks,  22  weeks.  Because  with  the  advancement 
of  medical  science,  this  is  going  to  be  a  fluctuating  period.  To  the  extent 
that  viability  refers  to  a  fetus  capable  of  being  kept  alive,  I  would  sup- 
port that.  The  Supreme  Court  used  this  distinction. 

Senator  Bayh.  I  suppose  one  could  phrase  language  in  such  a  way 
that  there  would  be  a  flexible  standard  with  the  advancement  of 
technology. 

Senator  Packwood.  At  the  time  of  the  Court's  decision,  only  2 
years  ago,  the  general  medical  consensus  of  viability  was  24  to  28 
weeks,  you  would  have  a  chance  keeping  the  fetus  alive,  and  much  be- 
fore 24  weeks  it  was  unlikely.  That  may  have  been  advanced  a  week 
or  2  in  the  last  2  years. 

Senator  Bayh.  Thank  you.  Senator  Fong,  do  you  have  any 
questions? 

Senator  Fong.  Senator  Packwood,  3^ou  feel  that  the  States  should 
have  the  responsibility  of  deciding  when  abortion  may  not  be  had?  Is 
that  correct? 

Senator  Packwood.  No;  could  you  say  that  again? 

Senator  Fong.  Do  you  feel  that  a  State  should  be  in  consonance 
with  the  Supreme  Court  decision  that  the  State  should  decide  be3^ond 
what  point  an  abortion  may  not  be  had? 

Senator  Packwood.  In  consonance  with  the  Supreme  Court  decision. 
1  would  not  allow  States  to  overrule  it,  but  the  Supreme  Court  has 
given  the  States  jurisdiction  beyond  a  certain  point. 

Senator  Fong.  Then  you  would  feel  that  the  decision  of  the  Supreme 
■Court  should  stand? 

Senator  Packwood.  Very  much.  I  wholeheartedly  support  the 
■decision.  Even  prior  to  the  decision,  I  had  introduced  a  National 
Abortion  Act  that  would  have  legalized  the  right  to  abortion  by 
individual  decision.  That  was  before  the  Court's  decision.  I  strongly 
support  the  view  of  the  Court. 

Senator  Fong.  Thank  you  very  much. 

Senator  Bayh.  Thank  you,  Senator  Packwood. 

Senator  Packwood.  Thank  you. 

Senator  Bayh.  We  appreciate  your  talcing  the  time  to  let  us  have 
your  thoughts.  Our  next  witness  is  our  distinguished  colleague  from 
North  Carolina,  Senator  Jesse  Helms.  Senator  Helms? 

Senator  Helms.  Thank  you,  Mr.  Chairman,  and  members  of  this 
•distinguished  subcommittee.  I  appreciate  the  opportunity  to  appear 
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here  this  morning,  and  I  realize  certainlj^  that  your  time  is  limited. 
So  I  would  like  to  express  a  few  thoughts  about  Senate  Joint  Resolution 
6,  and  what  I  think  it  mil  accomplish. 

Then  I  would  ask  that  the  rest  of  my  text  be  printed  in  subcom- 
mittee record. 

Senator  Bayh.  Without  objection,  3^ou  may  proceed  as  you  see  fit. 

[The  prepared  statement  of  Senator  Jesse  Helms  follows :] 

Statement  of  Senator  Jesse  Helms  (R-N.C.)  Before  the  Constitutional, 
Amendments  Subcommittee  Regarding  S.J.  Res.  6,  A  Proposed  Constitu- 
tional Amendment   Guaranteeing  the  Right  of  Life  to  the   Unborn 

I  welcome  this  opportunit.y  to  come  before  you  todaJ^  I  am  here  in  behalf  of 
millions  of  American  infants  who  have  been  condemned  to  death  by  the  Supreme 
Court  of  the  United  States.  My  purpose  is  to  restore  a  fundamental  principle  of 
our  political  system,  the  principle  that  life  is  sacred — the  principle  which  seven 
judges  on  the  Court  swept  away  in  1973.  My  proposal  is  an  amendment  to  the 
Constitution  that  will  reverse  the  abortion  rulings  and  restore  the  right-to-life 
of  our  unborn.  Never  have  we  assumed  a  more  important  task,  for  if  we  lose  this 
principle,  our  future  as  a  free  and  civilized  nation  is  in  jeopard}^  We  shall  become 
indistinguishable  from  the  barbarians  of  ancient  times,  who  practiced  infanticide. 
We  shall  become  indistinguishable  from  primitive  societies,  which  have  practiced 
euthanasia.  And  we  shall  become  indistinguishable  from  the  totalitarian  dictator- 
ships of  modern  times,  which  treat  human  life  with  contempt.  The  principle  of 
the  sanctity  of  innocent  human  life  is  our  anchor.  Without  it,  we  are  cast  adrift 
on  the  sea  of  social  degeneracj'. 

History,  if  we  survive  to  enjoy  one,  will  look  back  on  this  Congress  as  a  juncture 
in  the  growth  of  American  civilization.  "Wtiat  we  decide  in  1975  will  affect  not  only 
the  American  people,  but  all  of  mankind  for  centuries  to  come.  For  we  have 
become,  whether  we  like  it  or  not,  the  symbol  of  freedom  for  oppressed  peoples 
everywhere.  When  the  time  comes  that  we  can  no  longer  protect  our  own,  we 
have  abandoned  all  claim  to  moral  leadership  in  the  world. 

This  is  not  the  first  time  in  our  history  that  we  have  confronted  a  Supreme 
Court  ruling  that  opposes  our  sense  of  right  and  decencj^.  It  was  little  more  than 
a  century  ago  that  the  Supreme  Court  of  the  United  States  handed  down  the  de- 
cision of  Dred  Scott  v.  Saiijord.  Arrogating  to  itself  the  awesome  power  of  deciding 
who  is  a  person  in  our  society,  the  Court  ruled  that  the  free  descendants  of  slaves 
could  never  be  citizens,  and  that  slaves  were  not  even  persons. 

Not  every  Member  of  the  Court  accepted  this  legal  fiction,  and  Justice  Benjamin 
Curtis  deeply  resented  this  attempt  on  the  part  of  the  Court  to  impose  upon  this 
Nation  an  interpretation  of  the  Constitution  that  was  based  on  non-legal  con- 
siderations. His  words  are  worthy  of  remembering  today.  "Political  reasons," 
he  said,  "have  not  the  requisite  certainlj^  to  afford  rules  of  judicial  interpretation. 
They  are  different  in  the  same  men  at  different  times  ...  we  are  under  the 
government  of  individual  men,  who  for  the  time  being  have  power  to  deduce 
what  the  Constitution  is,  according  to  their  own  views  of  what  it  ought  to  mean." 

Few  would  deny  the  truth  of  these  remarks  today.  After  much  bloodshed  and 
the  deaths  of  thousands,  the  Dred  Scott  case  was  finally  reversed  by  the  Four- 
teenth Amendment.  But  who  would  have  dreamed  in  1868  that  the  life  and 
liberty  guaranteed  to  all  persons  by  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  meant  the  right  to  have  an  abortion?  Who  would  have  imagined 
that  an  Amendment  designed  to  protect  an  oppressed  minority  in  1868  would  be 
used  in  1973  to  remove  another  minority  from  the  protection  of  the  law  so  that  it 
could  be  killed? 

the  abortion  decisions 

And  yet  this  is  precisely  what  has  happened.  In  Roe  v.  Wade  and  Doe  v.  BoUon, 
the  Supreme  Court,  again  arrogating  to  itself  the  power  to  decide  who  is  a  person 
and  who  is  less  than  a  person,  ruled  in  1973  that  a  child  in  the  womb  is  not  a 
"person"  within  the  meaning  of  the  Fourteenth  Amendment. 

To  reach  this  bizarre  conclusion,  the  Court  must  use  bizarre  reasoning.  Such 
is  the  situation  here.  According  to  the  Court,  there  is  such  a  thing  as  a  right  of 
privacj\  Where  did  this  right  come  from,  since  it  is  nowhere  mentioned  in  our 
Constitution?  It  is  a  right  which  the  Court  has  read  into  the  word  liberty  of  the 
Fourteenth  Amendment,  the  liberty  to  kill.  This  newly  discovered  right  created 
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by  seven  men  "is  broad  enough  to  encompass  a  woman's  decision  whether  or  not 
to  have  an  abortion."  What  is  more,  this  right  to  an  abortion  is  more  thaii  a  right 
to  be  balanced  against  other  freedoms.  Indeed,  says  the  Court,  it  is  a  "funda- 
mental" right,  and  it  can  therefore  be  regulated  by  the  states  only  on  the  basis  of 
a  "compelling"  state  interest.  Is  it  too  much  to  say  that  such  an  interpretation 
makes  a  mockery  of  our  Constitution? 

The  Court  does  concede,  of  course,  that  a  state  has  important  and  legitimate 
interests,  such  as  protecting  maternal  health  and  the  life  (or  potential  life)  of  the 
fetus.  But,  says  the  Court,  these  are  not  "compelling"  interests  throughout  the 
entire  pregnancv. 

During  the  first  three  months  of  pregnancy,  the  state  may  neither  prohibit  nor 
regulate  abortion,  as  this  is  a  matter  which  shall  be  "left  to  the  medical  judgment 
of  the  pregnant  woman's  attending  physician."  At  this  stage,  the  first  trimester  of 
pregnancv,  maternal  health  is  not  a  "compelling"  interest  because  the  mortality 
rates  for  women  undergoing  early  abortions  are  very  low  and  there  is  no  "compel- 
ling" interest  in  protecting  the  fetus. 

From  the  end  of  the  first  three  months  to  "viability,"  says  the  Court,  the  state 
mav  not  prohibit  abortion,  but  it  may  "regulate  the  abortion  procedure  in  ways 
that  are  reasonably  related  to  maternal  health."  Viability,  according  to  the 
judges,  "is  usually  placed  at  about  seven  months  (28  weeks)  but  may  occur  earlier, 
even  at  24  weeks."  In  this  second  trimester,  the  state's  interest  in  protecting  the 
fetus  is  still  not  compelling,  but  the  risks  of  an  abortion  to  the  health  of  the 
mother  are  sufficient  to  warrant  state  regulation  of  abortion  procedures  "to  the 
extent  that  the  regulation  reasonably  relates  to  the  preservation  and  protection  of 
maternal  health." 

At  the  point  where  the  fetus  becomes  viable,  the  state  may  regulate  and  even 
prohibit  abortion  as  a  "compelling"  interest,  "except  where  it  is  necessary,  in 
appropriate  medical  judgment,  for  the  preservation  of  the  life  or  health  of  the 
mother."  The  health  of  the  mother  includes  "psychological  as  well  as  physical 
well-being,"  and  "the  medical  judgment  may  be  exercised  in  the  hght  of  all 
factors— phvsical,  emotional,  psychological,  familial,  and  the  woman's  age — 
relevant  to 'the  well-being"  of  the  mother.  Because  the  Court  has  defined  the 
well-being  of  the  mother  in  the  l^roadest  possible  terms,  it  is  clear,  then,  that 
Roe  V.  Wade  and  Doe  v.  Bollon  allow  for  elective  abortion  at  any  stage  of  preg- 
nancy, right  up  to  the  last  minute  before  normal  delivery. 

THE    RADICALISM    OF    THE    ABORTION    DECISIONS 

The  sweeping  language  of  the  abortion  decisions  means  that  human  life  has  less 
protection  in  the  United  States  today  than  at  any  time  in  our  history.  It  means 
that  human  life  has  less  protection  in  the  United  States  than  in  any  country  of  the 
entire  Western  world.  How  ironic  it  is  that  the  Constituticmal  Court  of  West 
Germanv,  which  was  modeled  after  our  own  Supreme  Court,  has  recently  ruled 
against  "permissive  abortions.  How  sad  it  is  that  our  Supreme  Court  does  not 
remember  as  well  as  our  German  friends  the  terrible  lesson  of  World  War  II. 

In  his  dissent  against  the  abortion  decisions,  Justice  Byron  White  described 
the  Court's  action  as  "raw  judicial  power."  When  we  stop  to  examine  the  firmly 
established  precedents  that  were  overturned  by  the  Court  in  1973,  and  the 
method  that  was  used  by  the  Court  in  accomplishing  this  end,  the  full  force  of 
Justice  White's  statement  is  realized.  u     r^  j 

Western  man  has  opposed  abortion  as  far  back  as  1728  B.C.,  when  the  Code 
of  Hammurabi  was  promulgated.  The  Oath  of  Hippocrates,  which  we  trace 
back  to  ancient  Greece,  requires  the  young  doctor  who  is  entering  the  practice 
of  medicine  to  swear  that,  "I  will  not  give  to  a  woman  a  pessary  to  produce 
abortion."  The  first  modern  statute  in  Anglo-American  law  against  abortion  is 
the  English  Act  of  1803,  enacted  by  a  Protestant  Parliament.  The  first  American 
laws  against  abortion  appeared  in  the  early  nineteenth  century:  Alabama,  1841; 
Arkansas,  1838;  Connecticut,  1821;  Illinois,  1827;  Indiana,  1835;  Iowa,  1839; 
the  Kingdom  of  Hawaii,  1850;  Maine,  1840;  Massachusetts,  1845;  New  Hamp- 
shire, 1848;  New  York,  1828;  Ohio,  1834;  Vermont,  1846;  Virginia,  1848.  On 
January  22,  1973,  the  people  of  all  50  states  had  statutes  in  force  that  regulated 
abortion.  All  of  them  have  suddenly  become  violations  of  the  Constitution.  A 
decision  of  the  Court  declaring  an  end  to  freedom  of  the  press  or  the  free  election 
of  the  people's  representatives  would  have  as  much  basis  in  our  legal  heritage  as 
the  abortion  decisions. 

As  for  the  reasoning  employed  by  the  Court  in  the  abortion  decisions,  we  hnd 
that  some  of  the  most  notable  constitutional  scholars  of  the  country  have  ex- 
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pressed  shock  and  dismaj^  Professor  John  Noonan  of  the  University  of  California, 
Berkeley,  has  stated  that,  "Nothing  in  long-estabhshed  precedent,  nothing  in 
the  traditions  of  our  people,  nothing  in  history  justified  the  majority's  interpre- 
tation of  liberty."  John  Hart  Ely,  Professor  of  Constitutional  Law  at  the  Harvard 
Law  School,  has  declared  that  Roe  v.  Wade  is  "a  very  bad  decision  ...  It  is 
bad  because  it  is  bad  constitutional  law,  or  rather  because  it  is  not  constitutional 
law  and  gives  almost  no  sense  of  an  obligation  to  try  to  be."  Professor  Harry 
Wellington,  Phelps  Professor  of  Law  at  the  Yale  Law  School,  rightly  insists  that 
the  Supreme  Court  had  "no  such  mandate"  from  the  Constitution  to  establish 
this  peculiar  "concept  of  liberty  in  the  Fourteenth  Amendment."  Professor 
Charles  Rice  of  the  Notre  Dame  Law  School  has  stated  that  Roe  v.  Wade  is  "the 
most  outrageous  decision  ever  handed  down  by  the  Court  in  its  entire  history." 
Countless  other  constitutional  scholars  have  condemned  the  Court's  ruling, 
including  defenders  of  "judicial  activism"  such  as  Professor  Ely,  who  is  actually 
an  opponent  of  most  anti-abortion  legislation.  He  would  favor  overturning  the 
abortion  decisions  on  constitutional  grounds  alone. 

THE  NEW  LIBERTY  UNDER  THE  FOURTEENTH  AMENDMENT 

The  Fourteenth  Amendment  states  that,  "No  State  shall  deny  any  person  life, 
liberty,  or  property  without  due  process  of  law."  For  the  past  fifty  years,  the 
Supreme  Court  has  been  broadly  interpreting  the  word  liberty  of  that  amendment 
to  include  the  liberties  that  arc  guaranteed  by  the  Bill  of  Rights.  Through  the 
so-called  Doctrine  of  Incorporation,  the  Court  has  taken  it  upon  itself  to  "in- 
corporate" nearly  all  of  the  Bill  of  Rights  into  the  word  "liberty"  of  the  Due 
Process  Clause  of  the  Fourteenth  Amendment.  In  this  manner,  the  Court  has 
succeeded  in  nationalizing  the  Bill  of  Rights  so  as  to  make  its  provisions  appli- 
cable to  the  States. 

What  is  disturbing  about  the  doctrine  of  incorporation  is  that  it  not  only  under- 
mines Federalism  and  the  grand  design  of  the  Bill  of  Rights,  but  it  also  permits 
the  Court,  on  its  own  authority,  to  interpret  the  word  Hherty  in  any  manner  that 
it  chooses.  The  Court  has  now  advanced  beyond  the  stage  of  interpreting  the  word 
liberty  in  the  light  of  these  liberties  guaranteed  by  the  Bill  of  Rights  to  the  point 
where  it  is  fabricating  new  liberties  out  of  whole  cloth. 

Where  does  it  stop,  once  it  is  admitted  that  anj'  activity  can  be  viewed  as  a 
liberty  under  the  Fourteenth  Amendment?  Did  the  Framers  and  backers  of  the 
Fourteenth  Amendment  intend  to  deny  personhood  to  the  unborn?  Such  an  in- 
terpretation flies  in  the  face  of  the  facts.  There  is  not  an  ounce  of  evidence  to 
sujjport  such  an  interpretation. 

The  seven  Justices  on  the  Court  also  argue  that  the  word  "liberty"  in  the  Due 
Process  Clause  establishes  a  right  of  privacy,  and  that  this  includes  the  right  to 
have  an  abortion.  What  is  the  basis  for  this  interpretation  of  the  word  liberty? 
The  answer  is  that  there  is  no  basis  for  it  whatever.  It  cannot  be  inferred  from  the 
language  of  the  Constitution.  It  cannot  be  inferred  from  the  legislative  history 
of  the  Fourteenth  Amendment.  It  cannot  be  attributed  to  the  social  customs 
of  the  American  people.  The  aljortion  decisions,  as  a  Member  of  the  Court  itself 
declares,  are  simply  an  exercise  in  "raw  judicial  power." 

Moreover,  these  decisions  are  not  only  a  subversion  of  our  Constitution,  they 
are  also  a  subversion  of  our  democratic  system  of  government.  They  represent 
once  again  the  Court's  brazen  disregard  for  the  customs  of  the  American  people, 
and  its  driving  ambition  to  impose  its  own  view  of  wise  social  policj'  upon  the 
people  of  this  country,  the  states,  and  even  the  Congress. 

It  has  been  said  that  when  aljortion  becomes  the  social  custom  of  a  society, 
such  practices  are  an  external  manifestation  of  decadence.  But  we  are  not  a 
decadent  civilization.  Abortion  is  not  a  social  custom  of  the  American  people, 
and  it  never  has  been. 

Roe  V.  Wade  has  nevertheless  reduced  the  American  people  to  a  state  of  help- 
lessness in  dealing  with  abortions.  The  American  taxpayer  is  now  compelled  to 
pay  for  abortions  through  jNIedicaid — and  yet  he  does  not  pay  for  normal  de- 
liveries. State  after  State  has  seen  its  laws  regulating  abortions  condemned  hj  a 
small  handful  of  judges  appointed  for  life  who  are  answerable  to  no  one. 

.\rizona,  Connecticut,  Florida,  Georgia,  Iowa,  Kentucky,  Maryland,  Michigan, 
Montana,  Rhode  Island,  South  Carolina,  Texas,  Utah,  and  Wyoming  have  seen 
their  statutes  on  abortion  declared  unconstitutional.  The  State  of  Minnesota 
ha.s  seen  its  municipal  hospitals  forced  to  perform  abortions.  New  York  and 
Penns.ylvania  have  been  compelled  to  fund  abortions.  The  Court  has  ignored  the 
large  popular  votes  before  Roe  and  Doe  rejecting  changes  in  state  statutes,  as 
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we  saw  in  Michigan  in  November,  1972.  All  of  the  attempts  of  the  people  to  regulate 
and  Hmit  abortions  have  been  struck  down  by  the  Federal  judiciary.  The  nation 
is  looking  to  us,  to  the  United  States  Congress,  to  correct  these  abuses  and  end 
the  slaughter. 

WHY  A  CONSTITUTIONAL  AMENDMENT  IS  NECESSARY 

Congress  can  remedy  this  situation  by  one  of  three  ways.  Article  III,  Section  2, 
of  the  Constitution  authorizes  the  Congress  to  regulate  the  jurisidiction  of  all 
Federal  courts,  including  the  Supreme  Court.  By  a  simple  legislative  statute, 
Congress  could  therefore  withdraw  Federal  jurisdiction  in  all  cases  involving 
abortion  statutes  and  allow  the  State  supreme  courts  to  be  the  courts  of  finality. 
This  should  be  done,  but  it  would  be  only  a  partial  remedy. 

Congress  also  has  the  power  to  enforce  the  Fourteenth  Amendment  by  appi'o- 
priate  legislation.  The  suggestion  has  been  made  that  Congress  should  therefore 
reverse  the  abortion  decisions  simply  by  enacting  a  statute  defining  the  word 
"person"  in  the  Fourteenth  Amendment  to  include  the  child  in  the  womb.  Prob- 
ably this  should  be  done  also,  but  again,  it  would  be  only  a  partial  remedy.  The 
Court,  for  example,  might  rule  that  such  a  statute  was  unconstitutional  on  the 
theory  that  a  child  in  the  womb  was  inherently  incapable  of  personhood  under 
the  Fourteenth  Amendment. 

For  these  reasons,  a  constitutional  remedy  through  the  amendment  process 
is  our  best  course  of  action.  It  is  a  more  difficult  and  time  consuming  method  of 
redress,  but  it  has  the  virtue  of  ending  all  doubt  about  the  constitutional  issues 
of  abortion.  And  it  would  allow  the  American  people  to  declare  for  themselves 
their  opposition  to  the  practice  and  their  dedication  to  the  principles  of  "life, 
liberty,  and  the  pursuit  of  happiness"  which  lay  at  the  very  foundation  of  our 
political  and  social  system.  During  our  Bicentennial  celebrations,  nothing  would 
l)e  more  appropriate  than  a  Twenty  Seventh  Amendment  to  our  Constitution 
declaring  our  allegiance  to  the  ideal  of  the  sanctitj^  of  human  life  that  was  pro- 
mulgated two  hundred  years  ago  in  our  Declaration  of  Independence. 

A  constitutional  amendment  would  also  go  a  long  way  in  restoring  the  great 
imbalance  of  power  between  the  judicial  activists  on  our  Federal  Courts  and  our 
debilitated  state  judiciaries.  It  would  put  an  end  to  government-sponsored 
al)ortions  through  health  care  programs.  Above  all,  it  would  defend  the  life  of 
every  human  being  and  restore  to  our  fundamental  law  the  most  fundamental 
right  of  free  and  civilized  men. 

WHAT  KIND  OF  AN  AMENDMENT  IS  NECESSARY? 

A  constitutional  amendment  must  be  worded,  like  the  Constitution  itself,  in 
terms  of  general  principles.  It  is  not,  of  course,  a  criminal  code,  to  be  drafted  in 
detailed  language  in  anticipation  of  every  possible  evasion.  No  amendment  can 
put  an  end  to  all  abortions;  but  it  can  effectively  discourage  the  practice,  and 
this  is  all  that  we  can  expect. 

With  this  consideration  in  mind,  I  have  proposed  a  constitutional  amendment, 
S.  J.  Res.  6,  which  provides  as  follows: 

Section  1.  With  respect  to  the  right  of  life  guaranteed  in  this  constitution, 
every  human  being,  subject  to  the  jurisdiction  of  the  United  States,  or  of  any 
State,  shall  be  deemed,  from  the  moment  of  fertilization,  to  be  a  person  and  en- 
titled to  the  right  of  life. 

Section  2.  Congress  and  the  several  States  shall  have  concurrent  power  to  en- 
force this  article  by  appropriate  legislation. 

It  is  true,  of  course,  that  a  number  of  other  proposed  constitutional  amend- 
ments have  been  offered,  all  attempting  to  restore  the  right  to  life.  I,  myself, 
offered  such  an  amendment  last  year,  which  was  Senate  Joint  Resolution  130  in 
the  First  Session  of  the  93rd  Congress.  Since  then  this  Subcommittee,  under  the 
able  and  capable  leadership  of  the  distinguished  Senator  from  Indiana  (Mr.  Bayh) 
has  held  extensive  hearings  on  many  aspects  of  this  complicated  problem,  involv- 
ing issues  of  constitutional  law,  medical  ethics,  biological  development,  and  human 
concern. 

I  testified  before  this  subcommittee  last  year,  and  indicated  then  that  I  was 
putting  forth  Senate  Joint  Resolution  130  to  stimulate  discussion  and  criticism, 
and  that  it  was  not  necessarily  a  final  draft.  I  welcome  this  opportunity  to  appear 
again  before  the  Constitutional  Amendment's  Subcommittee  of  the  Judiciary 
Committee,  because  I  think  we  have  all  had  a  greater  opportunity  to  refine  our 
thoughts  and  discuss  this  matter  again  with  the  benefit  of  our  earlier  discussions. 
After  much  reflection  upon  the  differing  criticisms  that  were  brought  out  against 
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the  wording  of  my  original  proposal  and  against  that  of  other  amendments  sub- 
mitted, I  am  now  persuaded  that  this  new  amendment  is  a  great  improvement 
over  every  other  proposal  that  I  have  seen.  I  firmly  believe  that  it  is  an  amend- 
ment which  all  Americans  can  unite  behind  in  the  common  effort  to  end  the  de- 
struction of  innocent  human  life  in  the  United  States. 

PERSONHOOD 

The  overriding  consideration  of  any  human  life  amendment  must  be  to  insure 
that  all  human  beings  enjoy  the  protection  of  the  right  to  life.  This  can  be  accom- 
plished by  establisliing  the  principle  that  all  human  beings  are  considered  "per- 
sons" under  the  protective  Due  Process  Clause  of  the  Fifth  and  Fourteenth 
Amendments  with  respect  to  the  right  to  life. 

The  Supreme  Court  itself  directs  us  to  this  point  in  Roe  v.  Wade,  where  the  Court 
states : 

The  appellee  and  certain  amici  argue  that  the  fetus  is  a  "person"  within  the 
language  and  meaning  of  the  Fourteenth  Amendment.  In  support  of  this  they  out- 
line at  length  and  in  detail  the  well-known  facts  of  fetal  development.  //  this 
suggeHion  of  personhood  is  established,  the  appellant's  case,  of  course,  collapses,  for 
the  fetus'  right  to  life  is  then  guaranteed  specifically  by  the  amendment. 

If  personhood  is  established  by  a  new  constitutional  amendment,  then,  the 
Supreme  Court  itself  admits  that  the  right  to  life  of  the  unborn  child  will  be 
protected. 

It  is  important,  however,  that  the  beginning  of  life,  and  therefore  the  beginning 
of  the  constitutional  protection  of  that  life,  be  defined  with  precision  and  clarity. 
Our  scientific  knowledge  today  is  sufficient  to  provide  such  a  definition,  and  the 
language  must  not  be  so  loose  or  general  that  the  way  is  opened  for  arguments 
that  the  period  of  protected  life  should  be  shortened  for  the  sake  of  convenience. 
On  the  other  hand,  it  is  not  necessary  to  encumber  the  unborn  child  with  all  of  the 
constitutional  rights  of  an  adult;  our  concern  should  be  Umited  to  the  right  to  life. 

The  essence  of  my  amendment  is  that  it  makes  the  unborn  child  a  person  only 
"with  respect  to  the  right  to  life  guaranteed  in  this  constitution."  Thus  only  the 
right  of  life  becomes  a  constitutional  right.  Other  rights  could  be  assigned  to  the 
unborn  by  legislation  or  judicial  interpretation,  however,  as  seen  bj^  the  large 
body  of  law  on  inheritance  and  tort  claims.  At  the  same  time,  it  is  clear  that  an 
unborn  child  under  my  amendment  would  not  be  subject  to  census,  registration, 
passports,  taxation,  and  other  such  requirements  imposed  upon  residents  of  the 
United  States.  Our  laws  take  notice  of  the  age  of  citizens,  and  make  reasonable 
distinctions  based  upon  such  considerations.  A  broad  distinction  is  made  between 
adults  and  minors,  for  example,  and  even  minors  are  subdivided  according,  to 
mental  responsibility.  Yet  all  enjoy  the  fundamental  right  of  life,  which  is  just 
as  reasonably  accorded  to  the  born  and  the  unborn. 

MOMENT  OF  FERTILIZATION 

My  amendment  clearly  states  that  life  begins  at  the  moment  of  fertilization. 
The 'word  "fertilization"  is  more  precise  than  the  word  "conception,"  which,  in 
common  parlance,  is  often  used  interchangeably.  "Conception,"  however,  is  a 
word  whose  use  and  associations  antedate  our  scientific  knowledge.  In  certain 
pro-abortion  circles,  an  effort  has  been  made  to  equate  conception  with  implanta- 
tion. The  Court  itself  refers  sympathetically  to  "new  embryological  data  that 
purport  to  indicate  that  conception  is  a  'process'  over  time,  rather  than  an  event." 
To  stop  early  as  well  as  late  abortions,  the  amendment  must  apply  from  the 
moment  of  fertilization.  It  is  true,  of  course,  that  many  fertilized  ova  are  never 
implanted;  but  that  is  onh^  to  say  that  a  human  being  can  die  at  any  time  in  his 
life  span. 

The  word  fertilization,  therefore,  is  the  most  scientific  and  unambiguous  one 
that  we  can  employ.  The  biological  evidence  clearly  establishes  that  the  fertiliza- 
tion of  the  egg  is  the  beginning  of  human  development,  that  the  fertilized  ovum 
is  genetically  complete  and  independent  of  the  mother,  and  that  the  life  span  which 
follows  is  a  continuum  unbroken  by  any  point  of  radical  change. 

The  word  "moment"  makes  it  clear  that  a  given  point  in  time  is  estabhshed, 
rather  than  the  process  of  development.  If  the  language  of  the  amendment  allows 
for  a  process  of  development,  then  the  way  is  opened  for  a  court  to  choose  any 
point  in  that  process,  such  as  implantation,  "viability,"  or  even  birth,  for  the 
protection  of  life.  It  is  simply  not  enough  to  protect  every  stage  of  biological 
development,  unless  we  know  with  some  certainty  what  a  stage  of  development 
means. 


ABORTION  TO  SAVE  THE  LIFE  OF  THE  MOTHER 

Once  the  principle  has  been  established  of  the  primacy  of  life  of  every  human 
being,  it  is  inevitable  that  someone  will  raise  the  pro})lem  of  the  so-called  hard 
cases,  where  pregnancy  puts  two  lives  in  simultaneous  danger,  the  life  of  the 
mother  and  the  life  of  the  child.  Today,  such  cases  are  indeed  medical  rarities, 
although  they  do  exist,  and  it  would  be  unfortunate  to  amend  the  Constitu- 
tion in  such  a  way  that  a  doctor  attempting  to  care  for  his  patients  would  be 
placed  in  legal  jeopardy.  It  would  also  be  unfortunate  to  amend  the  Constitution 
in  such  a  way  that  an  exception  clause  would  destroy  the  primacy  of  life  values 
so  that  the  way  would  be  opened  to  widespread  abuse  under  the  cover  of  law. 
The  resolution  of  this  problem  has  been  a  principal  aim  of  my  amendment. 

My  amendment  contains  no  specific  exception  clause  because  such  a  clause  is 
not  necessary.  As  the  amendment  is  presently  drafted,  the  difficult  cases  can  be 
handled  under  traditional  concepts  of  due  process  and  equal  protection  of  the 
laws. 

Although  this  amendment  definitely  prohibits  abortions  in  every  case  where 
the  mother's  life  is  not  at  stake,  it  is  not  intended  to  invalidate  past,  present  and 
future  laws  in  the  states  which  permit  abortion  to  save  the  life  of  the  mother. 
Nor  is  it  intended  to  prevent  the  state  legislatures  and  the  courts  reviewing 
state  laws  from  continuing  to  regard  abortions  to  save  the  life  of  the  mother  as 
a  matter  of  self-defense  and  therefore  legally  justifiable  according  to  the  general 
principles  of  self-defense  that  apply  to  all  human  beings.  Because  abortions  to 
save  the  life  of  the  mother  were  not  regarded  by  our  State  or  Federal  courts  as 
violations  of  due  process  or  equal  protection  before  the  Supreme  Court  ruling 
in  1973,  there  is  therefore  no  reason  to  assume  that  they  would  be  after  the 
adoption  of  this  amendment.  My  amendment  would  merely  apph"  the  existing 
principles  of  due  process  of  law  and  equal  protection  of  the  laws  to  all  human 
beings,  including  the  child  in  the  womb.  It  sim])l_v  gives  the  child  in  the  womb 
the  same  right  to  continue  living  as  his  older  brother,  v.ith  both  of  them,  of 
course,  governed  bj'-  the  even-handed  application  of  the  principles  of  due  process 
and  equal  protection 

states'  RIGHTS 

Although  the  right  to  life  can  be  made  a  constitutional  right,  the  Federal 
government  should  not  pre-empt  the  rights  of  the  states  to  prohibit  abortion, 
prescribe  penalties,  and  regulate  the  tools  and  implements  of  abortion.  Section 
2  of  my  amendment  preserves  the  concurrent  jurisdiction  of  Congress  and  the 
States  over  abortion,  and  recognizes  the  fact  that  the  regulation  of  abortion  is 
primarily  a  State  responsibility.  In  the  event  of  a  direct  conflict  between  Federal 
and  State  laws,  however,  the  Federal  law  would  prevail  in  accord  with  the  Suprem- 
acy Clause  of  the  Constitution,  which  makes  the  Constitution  and  all  Federal 
laws  enacted  in  pursuance  thereof  the  supreme  law  of  land.  Neither  Congress 
nor  the  States,  however,  could  allow  abortion,  whether  government  sponsored 
or  privately  performed,  any  more  than  they  could  allow  for  the  practice  of  in- 
voluntary servitude,  which  is  prohibited  bj^  the  Thirteenth  Amendment. 

Both  the  Federal  and  State  governments  can,  therefore,  act  concurrently  to 
prohibit  abortions  under  my  amendment.  Any  Federal  action  promoting  abor- 
tions, including  the  use  of  Federal  facilities  or  personnel  for  abortions,  would  be 
a  clear  violation  of  the  constitutional  rights  of  the  unborn.  The  Federal  Govern- 
ment could  also  outlaw,  under  the  commerce  clause,  the  interstate  shipment 
of  drugs,  instruments,  and  equipment  intended  to  procure  abortions. 

The  States  in  turn  would  have  similar  powers  in  regulating  abortions,  partic- 
ularly under  their  criminal  codes.  They  would  again  have  the  power  to  delineate 
spheres  of  culpability  with  regard  to  those  who  participate  in  abortions.  They 
would  have  the  authority  to  prescribe  penalties  and  enforce  criminal  statutes 
against  abortion.  In  many  respects,  the  result  will  be  similar  to  the  actions  of 
the  States  under  the  Twenty-First  Amendment  in  regulating  the  sale  of  in- 
toxicating liquors. 

EUTHANASIA 

There  is  little  doubt  that  the  Supreme  Court's  ruling  in  Roe  v.  Wade  raises 
the  spectre  of  euthanasia.  If,  by  constitutional  fiction,  ]:)ersons  exist  only  at 
birth,  then  by  another  constitutional  fiction  a  majority  of  the  Court  can  establish 
the  principle  that  a  person  ceases  to  exist  at  the  age  of  70  or  SO.  The  Supreme 
Court  itself  hints  at  such  a  standard  in  Roe  by  referring  to  a  fetus'  lack  of  a 
"meaningful  life." 


99 

At  present,  the  law  forbids  euthanasia,  that  is  active  intervention  to  terminate 
life.  Encouraged  b.v  the  abortion  decisions,  the  proponents  of  euthanasia,  however, 
are  now  intensifying  their  efforts  to  change  the  law.  Already  we  have  seen  attempts 
in  some  States  to  establish  a  form  of  voluntary  euthanasia,  the  idea  being  that  a 
person  should  have  the  liberty  to  decide  when  to  die.  Yrom  this  point  it  is  not  a 
long  distance  to  the  argument  that  euthanasia  should  be  extended  to  include  those 
who  cannot  communicate  their  desire  to  die.  Eventually,  we  shall  arrive  at  the 
final  stage  where  "undesirables,"  such  as  the  sick,  the  aged,  the  senile,  and  the 
retarded  are  eliminated — not  because  they  want  to  die  Ijut  because  they  would 
want  to  if  they  knew  what  was  good  for  them.  As  outlandish  as  this  maj^  sound 
today,  it  is  nevertheless  a  foreseeable  problem  because  of  the  language  and  the 
new  concept  of  liberty  in  the  abortion  decisions. 

In  anticipation  of'  these  developments,  my  amendment  recognizes  that  the 
right  to  life  is  a  broad  right  that  cannot  be  abridged  on  account  of  age,  illness,  or 
incapacity.  Bv  emphasizing  that  every  human  being  is  a  person,  from  the  moment 
of  fertilizatioii,  and  is  entitled  to  the  right  of  life,  this  amendment  protects  all 
persons  against  euthanasia. 

CONCLUSION 

We  are  just  now  beginning  to  see  the  far-reaching  effects  of  the  abortion  deci- 
sions. Although  no  one  seems  to  know  for  certain  how  many  abortions  were 
performed  in  1974,  most  estim-ates  indicate  that  our  busy  hospitals  and  medical 
clinics  destroyed  approximately  one  million  lives  during  this  period,  about  a 
fourth  of  which  were  paid  with  Medicaid  funds.  At  this  rate,  we  will  have  surpassed 
in  1979  the  extermination  figure  established  by  the  Third  Reich.  The  moral 
outrage  of  the  American  people  is  suggested  by  the  outcome  of  the  recent  abortion 
trial  in  Boston. 

It  is  true,  of  course,  that  there  is  a  vocal  minority  in  this  country  which  favors 
abortion.  Many  of  this  minority  share  our  anguish  over  the  staggering  rise  of 
abortions,  but  insist  that  legalized  abortion  is  preferable  to  the  old  days  when  the 
so-called  "butchers"  were  clumsily  performing  abortions  at  grave  risk  to  the 
distraught  mother.  But  a  similar  argument  could  be  made  for  legalizing  heroin, 
with  the  claim  that  there  would  be  far  fewer  deaths  from  an  overdose  of  narcotics 
if  they  were  administered  by  licensed  physicians.  The  difference  is  that  the  abortion 
almost  always  ends  in  death — the  death  of  the  child. 

We  must  not  allow  ourselves  to  be  stampeded  by  such  illogical  justifications  for 
the  killing  of  innocent  human  beings. 

Finally,  we  must  rise  above  those  spurious  arguments  that  abortion  is  a  question 
of  relative  morality,  and  that  the  (iovernment  of  the  United  States  therefore 
has  no  business  legislating  morality.  To  those  who  offer  this  excuse  for  abortion, 
I  can  only  say  that  oiu-  entire  political  system  is  based  on  generally  accepted  moral 
principles.  Indeed,  it  is  an  inherent  impossibility  to  separate  morality  from 
politics.  Are  we  to  overturn  all  of  our  State  laws  requiring  a  license  for  marriage 
on  the  grounds  that  the  state  does  not  have  the  right  to  impose  its  concept  of 
morality  on  a  private  affair?  Are  we  to  outlaw  all  of  our  laws  against  cruelty  to 
animals  because  they  are  based  sol  el  j'  on  moral  considerations?  Are  not  the  crimes 
of  murder,  incest,  rape  (especially  statutorj'  rape),  and  bigamy — to  name  only 
a  few — based  upon  moral  considerations?  The  line  of  demarcation  between  private 
moralit}'  and  public  policy  is  not  always  so  clearly  seen  as  the  apologists  for 
abortion  would  have  \is  believe.  What  is  more,  abortion  is  not  a  private  affair 
between  mother  and  doctor.  There  is  a  third  person  involved,  the  unborn  child. 
It  is  our  solemn  dutj'  todaj'  to  return  the  unborn  to  the  protective  custody  of  the 
law. 

STATEMENT  OF  HON.  JESSE  HELMS,  A  U.S.  SENATOE  FEOM  THE 
STATE  or  NORTH  CAROLINA 

Senator  Helms.  Mr.  Chairman,  Senate  Joint  Re^^olution  6  has  been 
greatly  siinpUfied  over  the  resolution  I  submitted  in  the  last  Congress. 
This  has  been  done  for  two  reasons.  The  first  is,  from  the  point  of  view 
of  drafting,  the  Constitution  expresses  itself  in  terms  of  general 
principles  that  are  then  applied  by  the  Congress,  the  State  legislatures, 
and  the  courts  to  practical  situations. 
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In  the  present  instance,  I  think  any  human  life  amendment  should 
be  limited  to  reversing  the  main  thrust  of  Roe  v.  Wade.  That  is  to 
say  that  it  should  establish,  or  reestablish,  the  principle  that  every 
human  being  is  a  legal  j^erson  from  the  first  moment  of  his  or  her 
existence,  and  therefore,  entitled  to  the  same  legal  protection  of  his 
or  her  life  whether  that  person  has  been  born  or  not. 

The  second  reason  for  simplification  is,  I  have  concluded  that  the 
U.S.  Congress  will  never  be  able  to  come  to  an  agreement  on  a  text 
for  amendment  if  that  text  attempts  to  anticipate  all  the  extraordinary 
situations  that  come  to  mind  on  this  complicated  and  emotional 
subject.  My  amendment,  Mr.  Chairman,  simply  fixes  the  basic 
])rinciple  in  the  Constitution  and  allows  the  States  to  implement  it 
according  to  local  conditions.  As  ^^^th  any  other  constitutional 
principle,  the  basic  rights  could  not  be  contravened,  but  due  process 
and  equal  protection  are  flexible  enough  to  give  maximum  protection 
and  still  handle  the  difficult  cases  that  are  causing  so  much 
controversy. 

Thus,  Senate  Joint  Kesolution  6  does  not  contain  an  exception 
clause,  because  such  a  clause  is  not  necessary.  As  the  amendment  is 
drafted,  the  difficult  cases  can  be  handled  under  the  traditional  concept 
of  due  process  and  equal  protection  of  law.  The  amendment  prohibits 
abortion  in  every  case  where  the  mother's  Ufe  is  not  at  stake,  and  it 
is  not  intended  to  invalidate  laws  that  permit  abortion  to  save  the 
life  of  the  mother.  Nor  is  it  intended  to  prevent  the  States  from 
continuing  to  regard  abortions  to  save  the  life  of  the  mother  as  a 
matter  of  self-defense  and  therefore,  legally  justifiable. 

In  no  way  does  my  amendment  upset  traditional  exceptions  and 
reasonable  distinctions  under  due  process  and  equal  protection.  In 
all  50  States,  Mr.  Chairman,  abortion  to  save  the  life  of  the  mother 
is  regarded  as  a  matter  of  self-defense,  therefore,  acceptable  under 
due  process  and  equal  protection.  This  was  true  before  Roe  v.  Wade,  it 
is  true  after  Roe  v.  Wade,  and  it  will  be  true  under  my  amendment. 

There  is  nothing  in  my  amendment  therefore  that  would  prevent 
a  State  from  passing  legislation  which  recognized  well-established 
exceptions  in  our  legal  system.  At  the  same  time,  there  is  nothing 
in  my  amendment  that  would  force  the  vState  to  establish  exceptions 
that  that  State  feels  are  inappropriate.  I  believe  the  States  are  better 
equipped  to  handle  these  complicated  issues  on  the  local  level  than 
for  Congress  to  attempt  to  propose  a  rigid  uniformity. 

I  think,  therefore,  that  my  amendment  can  meet  the  test  of  con- 
science for  ever3^one  who  is  opposed  to  the  wanton  destruction  of 
unborn  human  life.  At  the  same  time,  it  offers  a  pohtically  superior 
concept  that  is  more  acceptable  to  wider  consensus  of  groups.  It  allows 
the  Congress  to  set  a  general  principle  for  even-handed  application 
to  all  human  beings.  But  it  eliminates  the  necessity  for  Congress  to 
struggle  with  the  conflicting  values  of  different  areas  of  the  Nation. 

In  essence,  my  amendment  returns  the  situation  to  where  we  were 
before  Roe  v.  Wade,  and  before  the  state  antiabortion  laws  began  to  be 
modified.  Frankly,  Mr.  Chairman,  and  Senator  Fong,  those  who  favor 
abortion  will  never  be  in  favor  of  any  amendment  to  protect  human 
fife.  Nor  would  it  be  in  accordance  with  the  respect  for  human  life 
to  allow  one  spark  of  life  to  be  left  up  to  a  vote  in  the  state  legislature. 

A  recent  poU  made  by  De  Vries  and  Associates  released  last  Friday 
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shows  that  at  least  3  out  of  4  Americans  believe  that  Congress  should 
take  action  to  correct  the  situation  created  by  the  Supreme  Court 
situation  legalizing  abortion  2  years  ago.  In  my  judgment,  S.J.  Res.  6 
corrects  that  situation.  It  provides  the  barest  minimum  for  the 
broadest  consensus  on  abortion,  and  it  avoids  the  controversial 
pitfalls  of  the  so-called  exception  clauses  by  leaving  that  issue  to  the 
states  and  to  the  courts  to  work  out  under  recognized  legal  doctrine. 
All  men  of  conscience  can  agree  on  tliis  tragedy  because  it  defers 
the  issue  of  the  difficult  cases  and  they  are  011I3"  a  handful  anyhow, 
while  serving  the  lives  of  the  millions  who  would  otherwise  die  under 
present  circumstances. 

Senator  Bayh.  Thank  you.  Senator  Helms,  do  you  have  time  for  a 
question  or  two  please? 

Senator  Helms.   Yes. 

Senator  Bayh.  What  are  these  difficult  cases  that  you  refer  to, 
that  could  be  handled  elsewhere? 

Senator  Helms.  One  example,  in  the  minds  of  some — but  not  in 
mine,  is  the  Edelin  case,  and  the  question  of  viability  referred  to 
frequently  by  Senator  Packwood  in  his  previous  testimony. 

Of  course,  in  general  we  would  first  think  of  the  abortion  to  save  the 
life  of  the  mother,  which  I  covered  in  my  testimom^. 

Senator  Bayh.  It  would  seem  to  me  that  the  Edelin  case,  a  case 
where  the  fetus  was  viable,  would  be  rather  simple  if  the  definition 
is  at  any  point  of  fertilization. 

Senator  Helms.  It  certainly  was  simple  in  my  book.  I  agree  with 

you. 

Senator  Bayh.  Are  there  other  cases  that  you  had  in  mind? 

Senator  Helms.  Not  specific  cases.  I  was  thinking  largely  of  the 
instances  of  the  hard  choice  of  the  mother  versus  the  child. 

Senator  Bayh.  Other  than  where  the  life  of  the  mother  was  clearly 
at  stake,  are  there  exceptions  you  would  feel  would  be  looked  on  favor- 
ably by  the  courts  or  where  the  state  could  make  exceptions?  Would 
this  amendment  permit  states  to  have  some  degree  of  flexibility  where 
they  could  establish  different  standards  from  one  state  to  another. 
Is  that  the  way  you  read  it? 

Senator  Helms.  Possibly.  You  have  the  question  of  rape  and  incest 
for  example.  You  have  tubular  pregnancies  and  things  of  that  sort, 
if  I  understand  your  question  correctly.  I  do  not  think  that  I  can 
answer  it  bej^ond  my  own  feelings  on  it. 

Senator  Bayh.  That  is  what  we  would  like  to  have. 

Senator  Helivis.  I  think  it  ought  to  be  exceedingly  limited. 

Senator  Bayh.  Would  this  amendment  permit  a  State  to  enact  a 
State  law  or  Congress  to  enact  a  law  which  would  make  it  legal  to 
have  an  abortion  in  the  event  of  rape? 

Senator  Helms.  Yes,  sir,  conceivably.  But  it  is  more  likely  that 
the  courts  would  strike  it  down.  I  say  yes,  not  because  of  the  wording 
of  the  amendment,  but  because  as  a  practical  consideration  such 
abortions  have  not  been  challenged  in  the  courts. 

Senator  Bayh.  In  the  event  of  incest? 

Senator  Helms.  I  beg  your  pardon? 

Senator  Bayh.  Would  this  permit  a  State  or  Congress  to  pass  a 
statute  to  prevent  abortion — I  mean  to  permit  abortion  in  the  event 
of  incest? 
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vSenator  Helms.  Yes,  conceivably,  in  a  remote  sense,  although 
again,  Mr.  Chairman,  I  stress  the  fact  that  my  amendment  does  not 
envision  this  exception.  I  think  it  is  fair  to  say  that  this  is  sort  of  an 
academic  question.  Abortions  in  the  event  of  incest  were  never 
challenged  before  the  Roe  case,  if  my  information  is  correct. 

Senator  Bayh.  I  must  say  I  respectfully  cannot  see  how  it  is 
academic,  inasmuch  as  the  wa}'^  I  read  the  language  of  previous 
amendments  which  you  had  introduced  with  some  of  your  colleagues, 
that  there  could  be  no  abortions  for  rape  or  incest.  Did  I  misread  that? 

Senator  Helms.  You  may  have  misread  the  intent. 

Senator  Bayh.  I  do  not  remember  any  dialogue  that  you  and  I 
had.  I  do  remember  having  dialogue  with  some  of  the  church 
leaders 

Senator  Helms.  The  point  is,  you  have  to  start  somewhere.  You 
are  correct  in  your  statement  and  in  your  assessment.  Our  immediate 
concern  as  far  as  this  Senator  is  concerned  is  to  get  a  dialogue  going 
and  get  some  action  taken  based  upon  the  best  judgment  of  those 
who  sincerely  feel  that  this  is  a  matter  of  conscience,  which  I  do,  and 
I  am  sure  the  distinguished  Chairman  and  members  of  this  dis- 
tinguished subcommittee  do. 

Senator  Bayh.  I  know.  Senator  Helms,  you  cannot  really  look 
into  other  people's  minds,  but  there  have  been  large  numbers  of 
groups  representing  large  numbers  of  people  who  have  supported 
the  right  to  life  amendment  or  such  an  amendment  as  S.J.  Res.  6. 
Have  you  consulted  with  them  whether  abortions  should  be  per- 
mitted in  the  case  of  rape  or  incest? 

Senator  Hel]\is.  No,  I  have  not.  I  would  not  want  to  speak  for 
anybodj'^  else. 

Senator  Bayh.  What  about  your  feelings,  sir,  relative  to  whether 
abortions  could  be  permitted  by  a  State  legislature  or  Congress  in 
the  event  of  the  kind  of  examination  that  can  detect  Tay-Sachs  genetic 
disease?  Would  you  say  that  that  could  be  permitted  under  this 
amendment? 

Senator  Helms.  That  is  difficult  to  say.  If  you  are  going  to  apply 
the  Fourteenth  Amendment  and  due  process  and  legal  protection,  if 
you  include  that,  I  would  say  yes,  if  the  life  of  the  mother  is  at  stake. 

Senator  Bayh.  I  am  not  too  sure  what  that  answer  is.  Is  that  3^es  or 
no? 

Senator  Helms.  If  you  would  apply  the  due  process  and  equal  pro- 
tection in  evaluating  this,  sure.  That  is  as  clear  an  answer  as  I  can 
give  you. 

Senator  Bayh.  Would  you  interpret  the  language  of  the  resolution 
to  permit  a  state  to  legalize  abortions  for  Tay-Sachs? 

Senator  Heli\ls.  I  would  have  to  say  what  I  said  before.  If  the 
unborn  child  is  given  due  ])rocess  and  equal  protection. 

Senator  Bayh.  I  assume  that  the  unborn  would  be  given  due  process 
and  .equal  protection.  The  question  has  to  do  with  the  mother's  due 
process  and  equal  protection  in  the  event  of  Tay-Sachs. 

Senator  Helms.  That  is  exactly  the  point.  These  questions  are  going 
to  have  to  be  resolved,  as  the  Chair  well  knows. 

Senator  Bayh.  I  thought  perhaps  as  one  of  the  authors  of  this,  you 
could  give  us  at  least  your  thoughts,  yes  or  no,  on  this.  It  is  one  thing 
to  say  we  want  action,  but  we  need  to  know  which  direction  we  are 
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going,  how  far  this  would  go,  and  what  would  be  accomplished.  I  do 
not  want  to  proceed  any  further  if  you  do  not  want  to  comment  on 
this. 

Senator  Helms.  I  do  not  know  how  to  give  you  a  more  definitive 
answer,  Mr.  Chairman,  excei)t  to  say  that  I  certainly  cannot  write 
an  amendment  or  a  law  to  cover  all  cases.  I  still  say  that  each  case 
must  be  handled  on  the  basis 

vSenator  Bayh.  Let  me  say  with  all  respect,  that  is  one  of  the  things 
that  really  worries  me  about  this.  I  have  developed  a  much  greater 
res])ect  for  life — and  I  have  come  to  believe  that  we  are  talking  about 
life — but  when  you  and  I  as  members  of  the  Congress  of  the  United 
States  are  opposed  to  the  individual  States  and  wState  legislatures  in  a 
constitutional  amendment,  we  have  to  resolve  this  matter  as  it  would 
api)ly  to  all  cases.  We  cannot  say  that  we  are  just  going  to  throw  this 
out  there  and  let  the  States  decide.  At  least  I  cannot  until  I  am  certain 
how  this  is  going  to  affect  all  cases. 

We  touched  on  three  here:  rape,  incest,  and  Tay-Sachs.  I  think  these 
are  ver^^  difficult  cases  involving  the  Edelin  situation  of  a  viable  child. 
To  me  that  is  relatively  a  simple  case.  That  is  why  I  wanted  to  get 
your  thoughts  on  that.  Have  you  determined  in  your  own  mind. 
Senator  Helms,  how  this  amendment  which  establishes  life  is  entitled 
to  full  protection  of  the  Constitution  after  the  point  of  fertilization? 
Woukl  an  amendment  affect  the  use  of  certain  contraceptive  devices, 
such  as  the  lUD  or  the  morning  after  pill? 

Senator  Helms.  I  do  not  think  it  would  have  any  application  to 
contraceptive  devices  or  drugs.  Getting  back  to  your  previous  ques- 
tion, as  a  general  principle,  no,  sir,  I  do  not  favor  abortions  except  gen- 
erally^ to  save  the  life  of  the  mother.  I  do  not  share  the  Chairman's 
stated  view.  I  think  the  States  ought  to  have,  should  have  concurrent 
res])onsibility  and  authority  in  this. 

Senator  Bayh.  I  concur  if  we  pass  one.  But  I  do  not  think  our 
Founding  Fathers  ever  intended  the  responsibility  of  the  Congress  to 
be  just  one  of  referring  constitutional  cjuestions  on  to  the  State  legisla- 
tures. Is  that  the  way  you  interpret  it? 

Senator  Helms.  I  did  not  say  that.  I  am  simply  saying  that  they 
should  have  concurrent  responsibility  just  as  they  had  before  Boe  v. 
Wade. 

Senator  Bayh.  I  think  we  have  a  responsibility  to  determine  what 
is  right  or  wrong  and  vote  our  consciences  before  the  States  have  a 
crack  at  it.  I  would  like  to  pursue  this  again.  The  reason  I  think  that 
your  opinion  is  particularly"  important  and  valuable  to  us  here  is 
you  are  one  of  the  earh'  sponsors  of  this,  and  I  am  sure  you  have  given 
more  than  the  average  amount  of  study  into  what  is  going  to  happen. 

You  sa}^  3'ou  do  not  think  }'our  amendment  would  have  any  impact 
on  the  use  of  various  birth  control  devices. 

Senator  Helms.  It  could  have  some  impact,  yes,  if  those  devices 
were  abortifacient  rather  than  contraceptive. 

Senator  Bayh.  Do  you  think  this  will  prohibit  women  from  using 
the  lUD  or  the  morning-after  ]:)ill? 

Senator  Helms.  Yes,  if  medical  science  could  prove  that  the}'  are 
abortifacients.  As  a  practical  matter  such  specific  problems  wovild  be 
handled  b}^  legislation  pursuant  to  the  enforcement  clause.  Again,  as 
a  practical  matter,  I  can't  see  prosecutions  occurring  under  my  amend- 
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ment  in  such  cases.  You  would  never  even  have  a  corpus  delecti, 
so  to  speak. 

Senator  Bayh.  A  moment  ago  you  said  jou  did  not  think  it  would 
have  any  impact. 

Senator  Helms.  I  would  be  glad  to  have  the  lady  read  back  ni}^ 
answer.  You  asked  about  contraceptives,  but  gave  as  examples  items 
which  are  more  likely  to  be  abortifacients. 

Senator  Bayh.  That  is  all  right.  You  can  revise  the  record  ony  way 
you  want  to.  I  just  want  to  get  your  thoughts.  Dr.  Hellegers  and  others 
have  suggested  that  the  waj^  the  lUD  and  certain  other  devices  act 
on  the  woman's  womb  is  to  create  a  condition  which  M^ould  prohibit 
implantation.  If  you  are  guaranteeing  life  from  the  point  of  fertihza- 
tion,  which  is  prior  to  implantation,  it  would  seem  to  me  that  an}'- 
device  or  substance  that  was  used  by  the  mother  to  prohibit  that  life 
from  continuing  through  implantation  would  be  in  direct  violation  of 
the  constitutional  prohibition. 

Senator  Helms.  Mr.  Chairman,  let  me  sa}^  I  do  not  pose  as  an}^ 
expert  on  lUD's.  There  is  serious  cpiestion  about  them,  as  you  know, 
as  to  whether  they  actual!}^  abort.  Aside  from  this  question  here, 
there  is  a  great  deal  of  evidence  that  they  should  probablj"  be  taken  off 
the  market.  My  distinguished  colleague  from  North  Carolina,  Mr. 
Fountain  over  in  the  House  of  Representatives,  is  conducting  ex- 
haustive studies  of  this.  I  wish  I  knew  more  about  it  from  a  medical 
standpoint,  but  I  do  not. 

Senator  Bayh.  I  wish  I  did  too.  Unfortunately,  I  am  in  the  posi- 
tion—or fortunatel}^,  as  the  case  may  be — of  being  in  this  role  of 
having  to  take  what  I  do  know  and  try  to  act  on  this  constitutional 
amendment. 

Do  you  think  it  is  a  proper  role  of  the  Federal  Government  to 
tell  women  and  families  what  kinds  of  birth  control  devices  they 
may  and  may  not  use? 

Senator  Helms.  No,  if  you're  talking  merel}^  about  contraception. 
On  the  other  hand,  safety  and  efficacy  are  areas  where  the  Federal 
Government  is  already  permitted  to  act. 

Senator  Bayh.  Thank  you,  Senator.  You  have  been  very  kind. 

Senator  Fong? 

Senator  Fong.  In  reading  your  amendment,  it  seems  that  your 
amendment  is  very  rigid.  It  reads  as  follows.  You  say:  "With  respect 
to  the  right  of  life  guaranteed  in  this  Constitution,  every  human 
being  subject  to  the  jurisdiction  of  the  United  States  or  of  any  State 
shall  be  deemed,  from  the  moment  of  fertilization,  to  be  a  person 
entitled  to  the  right  of  life." 

Yet,  in  your  discourse  here  3'ou  say  that  it  would  allow  exceptions. 
In  a  reading  of  this  resolution,  it  seems  as  though  there  are  no  excep- 
tions. Once  fertilization  has  been  consummated,  there  is  a  guarantee 
of  life. 

I  could  understand  the  quandary  j'ou  are  in.  Once  you  say  there 
should  be  exceptions,  then  you  do  not  know  where  exceptions  should 
stop. 

Senator  Helms.  Really  I  only  have  one  exception  that  I  think  the 
courts  would  permit,  that  is  to  save  the  mother's  life. 

Senator  Fong.  In  this  case  here,  you  do  not  say  that.  Once  there 
is  fertilization,  there  is  a  guarantee  of  life. 
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Senator  Helms.  Well,  sir- 


Senator  FoNG.  And  it  pinpoints  it  to  fertilization.  There  is  some- 
thing here  that  there  is  due  process  and  guarantee  of  life  also  to  the 
mother. 

Maj^be  you  can  argue  that  the  mother's  life  is  also  paramount. 

Senator  Helms.  Well,  this  is  an  amendment  that  takes  account  of 
the  right  of  self-defense,  just  as  the  fifth  amendment  already  does. 
Abortion  to  save  the  life  of  the  mother  has  been  treated,  in  a  way, 
as  a  form  of  self-defense,  as  far  as  I  can  discern. 

Senator  Foxg.  You  believe  that  even  ^^^th  these  rigid  words  in 
your  amendment  that  the  mother's  life  could  be  considered? 

Senator  Helms.  Yes,  sir,  it  has  always  been  considered,  even  before 
Boe  V.  Wade.  M3'  amendment  puts  us  back  to  the  same  position. 

Senator  Foxg.  With  such  exceptions,  and  it  \\dll  go  back  to  the 
same  court  issue.  That  is  what  it  really  will  mean,  will  it  not? 

Senator  Helms.  I  have  to  go  back  to  nw  original  statement.  My 
amendment  would  simph?-  take  us  back  to  where  we  stood  before 
Boe  V.  Wade,  when  abortion  to  save  the  life  of  the  mother  was  accept- 
able under  due  process  of  law.  The  only  exception  that  I  envision 
the  courts  allowing  would  be  abortion  to  save  the  life  of  the  mother. 

Senator  Foxg.  Rape  and  incest,  3'ou  would  not  allow  that  exception? 

Senator  Helms.  You  get  into  a  lot  of  questions  on  that,  but  I  am 
perfectly  willing  to  let  the  States  and  the  Congress  judge  this  con- 
currently as  having  the  current  authority  and  responsibility.  Now 
you  get  into  the  question  of  rape — provable  rape.  How  many  cases 
are  provable?  Yo\i  open  up  a  Pandora's  box.  Was  abortion  in  the  case 
of  rape  a  problem  before  Boe  v.  Wade?  I  am  tr3'ing  to  keep  the  amend- 
ment as  simple  as  possible. 

Senator  Fong.  I  understand  that  you  want  to  keep  it  as  simple 
as  possible.  Yet,  you  have  a  lot  of  difficulties.  But  a  difficulty  also 
comes  after  fertilization.  If  there  is  any  disturbance  at  all  of  the 
fertilized  egg,  that  would  be  prohibited  even  1  da}^,  an  hour,  10  minutes 
after  that  fertilization,  j^ou  would  stop  that  with  this  amendment. 

Senator  Helms.  Do  3'ou  mean,  would  I  stop  it? 

Senator  Fong.  Your  amendment  would  stop  it. 

Senator  Helms.  Yes. 

Senator  Fong.  Notliing  could  disturb  this  fertilization,  even  10 
minutes,  an  hour,  or  a  day  after. 

Senator  Helms.  The  Senator  is  correct. 

Senator  Fong.  Thank  3'ou. 

Senator  Bayh.  Senator,  could  I  clarif}^  the  record  here  because  I 
thought  you  told  me  that  you  would  permit  the  States  and  the  Con- 
gress to  make  exceptions  for  rape  and  incest.  I  am  not  too  sure  where 
we  are. 

Senator  Helms.  We  are  talking  about  subsequent  to  the  ratifica- 
tion of  this  amendment,  if  it  should  be  ratified.  I  think  that  this 
problem  of  exceptions  can  be  worked  out  by  the  States  and  the  Federal 
Government. 

If  the  amendment  includes  every  conceivable  exception,  Senator, 
the  problems  are  just  insurmountable. 

Senator  Fong.  That  is  the  difficult}^  of  this  amendment. 

Senator  Bayh.  Senator,  I  have  been  involved  in  a  number  of 
constitutional  amendments,  as  you  know,  as  my  distinguished  col- 
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league  from  Hawaii  has,  and  there  is  no  wa}^  that  we  can  pass  an 
amendment  that  has  more  flexibihty  after  it  is  passed  than  it  does 
wdiile  we  are  considering  it.  It  either  permits  abortions  in  cases  in- 
ckiding  rape  or  incest,  the  difficult  Tay-Saclis  situation,  or  it  does  not. 
I  realize  that  is  up  to  the  court  ultimate!}',  but  as  one  of  the  authors, 
do  3'ou  interpret  it  as  permitting  exceptions  to  be  made  which  would 
permit  abortion  in  the  event  of  rape,  incest,  or  an}^  defects? 

Senator  Helms.  Just  let  me  raise  a  question  to  you.  Is  abortion 
in  the  case  of  rape  satisfactory  or  allowable  under  the  14th  amend- 
ment? We  do  not  know.  There  has  been  no  case. 

Senator  Bayh.  You  see,  Senator,  by  passing  this  amendment,  this 
comes  after  the  14th  amendment.  We  are  writing  legislative  history 
by  every  word  we  say  here.  That  is  why  your  thoughts  are  particularly 
important,  because  you  are  one  of  the  consponsors  of  this. 

Do  3'Ou  have  any  further  thoughts? 

vSenator  Helms.  No,  sir. 

Senator  Bayh.  Thank  you  very  much. 

Senator  Fong.  Thank  you  very  much. 

Senator  Bayh.  Our  next  witness  is  Prof.  Robert  M.  Byrn,  Fordham 
University  of  Law. 

I  realize  you  have  a  rather  lengthy  statement.  Would  you  care  to 
summarize? 

Mr.  Byrn.  I  was  going  to  ask,  Mr.  Chairman  and  Senators,  that  the 
statement  be  included  in  the  record,  along  with  two  "Law  Review" 
articles  that  I  have  submitted  in  support  of  it.  Then  I  would  like  to 
read  my  introduction  to  the  statement  and  then  go  down  the  table  of 
contents  in  the  form  of  questions  and  answers  that  have  been  asked 
and  briefly  summarize  that  and  make  myself  available  to  you. 

Senator  Bayh.  Fine. 

[The  prepared  statement  of  Robert  M.  Byrn,  Esq.,  follows:] 

Statement  of  Robert  M.  Byrn,  Esq.,  Professor, 
Fordham  University  Law  School 

Introduction 

As  I  understand  it,  today's  hearings  are  concerned  with  the  "secondarj^  effects" 
of  the  constitutional  amendments  which  have  been  proposed  in  response  to  the 
Supreme  Court's  abortion  decisions  of  January  22,  1973.  I  have  dealt  with 
some  of  these  matters  in  two  law  review  articles  which  I  take  the  liberty  of  sub- 
submitting  with,  and  as  a  part  of,  this  statement.^ 

There  are  two  type  of  amendments: 

(a)  The  so-called  "States'  Rights  Amendments"  which  pm-port  to  invest  in 
the  legislative  process  the  power  to  regulate,  permit,  or  prohibit  abortion,  and 

(b)  The  Human  Life  Amendments  (S.J.R.  6,  10,  and  11),  the  purposes  of 
which  are  (i)  to  assure  Fourteenth  and  Fifth  Amendment  personhood,  vis  a  vis 
the  right  to  Hve,  to  unborn  children  and  to  other  unwanted  lumian  beings  who 
might  be  endangered  by  the  jurisprudence  of  Roe  v.  Wade  and  (ii)  to  protect 
against  the  exclusion  of  the  lives  of  anj^  class  of  human  beings,  qua  class,  fro%n  the 
protection  of  the  law  which  in  this  context  will  almost  invariably  mean  the 
criminal  law.  (The  fundamental  goal  of  a  Penal  Code  is  that  "the  people  .  .  . 
may  he  secure  in  their  persons,  propertj^,  and  other  interests.  .  .  ."  (S.  1,  94th 
Congress,  1st  Sess.,  1/15/75). 

It  must  be  remembered  that  the  Human  Life  Amendments  are  concerned  with 
the  fundamental  right  to  live  and  with  the  protection  of  that  right  against  dehber- 
ate  invasion.  There  is  no  intent  to  intrude  upon  other  areas  of  the  law  nor  do  I 
see  how  a  rational  reading  of  the  Amendments  can  unearth  a  different  intent. 


^  An  American  Tragedy:  The  Supreme  Court  on  Abortion,  41  Foidh.im  L.  Rev.  807 
(197.3)  :  The  Abortion  Amendments:  Policy  in  the  Light  of  Precedent,  IS  St.  Louis  L.  J. 
380   (1974). 
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Motivated  by  genuine  concern,  some  have  asked  probing  questions  about  the 
effects  of  the  Amendments  and  these  questions  deserve  answers.  However,  others 
in  the  public  forum  have  seemed  less  interested  in  genuine  dialog  than  they  are  in 
conjuring  up  surrealistic  spectres  of  a  breakdown  in  the  legal  system.  Although 
I  trust  the  common  sense  discretion  of  this  Subcommittee  to  demand  some  color- 
able basis  in  law  for  these  flimsy  spectres,  nevertheless  we  deal  here  with  a  matter 
of  life  and  death.  The  seriousness  of  this  responsibility  has  led  me  to  draft  this 
lengthy  and,  I  hope,  comprehensive  memorandum,  covering  both  the  real  and 
the  surreal. 

Finally,  since  the  witnesses  you  have  called  today  are  lawyers,  I  presume  your 
interest  is  in  the  legal  and  jurisprudential  implications  of  the  Amendments.  I 
leave  the  battle  of  statistics  to  the  statisticians. 

With  all  of  the  above  in  mind,  I  have  undertaken  in  this  statement  to  pose  and 
answer  a  number  of  questions  on  the  effects  of  the  Amendments. 

I.    WHAT    WILL    BE    THE    EFFECT    OF    A    "STATES'    RIGHTS"    AMENDMENT? 

A  "States'  Rights"  Amendment  can  reasonably  be  expected  to  produce  the 
following: 

A.  Uncei-tainty  as  to  the  right  of  state  legislatures  to  enact  restrictive  abortion  laws. 
According  to  Roe  v.  Wade,  Due  Process  in  the  Fourteenth  Amendment  includes 
the  right  to  abort,  and  states  may  not  restrict  that  right  for  the  benefit  of  the 
unicorn  child,  at  least  until  after  viabihty,  because  the  unborn  child  has  no  funda- 
mental right  to  live.  A  States'  Rights  Amendment  does  not  purport  to  recognize 
any  right  in  the  child;  it  merely  removes  a  federal  constitutional  inhibition  from 
certain  governmental  conduct."  In  other  words,  the  basic  holding  in  Wade  that 
the  unborn  child  has  no  fundamental  right  to  live  would  be  untouched.  Further, 
a  States'  Rights  Amendment  does  not  purport  to  amend  the  Due  Process  Clause 
in  state  constitutions.  Thus,  Wade  would  remain  the  law  of  the  land  to  this  extent: 
lot  us  suppose  that  a  States'  Rights  Amendment  has  been  ratified.  State  X  enacts 
a  restrictive  abortion  law;  the  law  is  challenged  in  the  appropriate  court  of  State 
X  as  violative  of  the  Due  Process  Clause  in  that  state's  constitution;  the  court 
casts  about  for  precedent  on  the  meaning  of  Due  Process  in  this  context;  it  Hghts 
upon  the  most  authoritative  decision — Roe  v.  Wade;  the  court  notes  that  the 
subsequently  enacted  States'  Rights  Amendment  did  not  create  a  federal  con- 
stitutional right  of  unborn  children  to  live,  nor  did  it  amend  the  State  X's  con- 
stitution; thus  the  court  on  the  persusaive  authority  of  Wade  declares  State  X's 
restrictive  abortion  law  unconstitutional.  What  has  been  accomplished? 

The  outcome  I  have  suggested  is  not  unreasonable.  Nor  would  the  addition  to 
the  amendment  of  an  acknowledgment  that  the  unborn  child  is  a  human  being 
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think  it  is  sufficient  to  conclude  that  the  mother's  interests  [privacy]  are  superior  to 
that  of  an  unquickened  embryo,  whether  the  embryo  is  mere  protoplasm  as  the 
plaintiff  contends,  or  a  human  l^eing,  as  the  Wisconsin  Statute  declares."  310  F. 
Supp.  at  301.  Might  not  the  court  in  State  X  reach  the  same  result? 

At  the  verv  least,  there  exists  a  reasonable  doubt  vrhether  a  States'  Rights 
Amendment  will  assure  to  state  legislatures  the  right  to  enact  restrictive  abortion 
laws. 

B.  A  cheapening  of  human  life:  The  ultimate  issue  in  the  abortion  debate  has 
always  been  whether  the  law  should  recognize  that  the  unborn  child  has  a  right 
to  live  which  is  superior  to  competing  claims  involving  values  less  than  life  itself. 
Constitutional  purists  mav  argue  whether  a  state  has  a  right  to  restrict  abortion 
in  the  same  way  that  it  mav  restrict  hunting  animals,  but  the  participants  in  the 
abortion  debate  have  not  spoken  on  this  level.  The  focus  has  been  on  human  life. 
Were  it  otherwise,  one  sincerely  doubts  that  this  Subcommittee  would  be  holding 
hearings.  Thus  any  amendment  proposed  by  this  Subcommittee  will  be  taken  as 
a  judgment  on  the  central  issue:  the  value  of  human  life. 

A  states'  Pughts  Amendment,  in  effect,  recognizes  that  an  unborn  child  is  a 
human  being,  but  denies  that  the  child  has  a  fundamental  right  to  live.  Yet  few 
would  deny  that  the  right  of  life  is  of  constitutional  dimension: 

"The  very  purpose  of  a  Bill  of  Rights  was  to  withdraw  certain  subjects  from  the 
vicissitudes  of  political  controversy,  to  place  them  beyond  the  reach  of  major- 
ities ....  One's  right  to  life  ....  dependTs)  on  the  outcome  of  no  elections." 
West  Virginia  State  Bd.  of  Educ.  v.  Barnette,  319  U.S.  624,  638  (1943). 
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"One  might  fairlj'  say  of  the  Bill  of  Rights  in  general,  and  the  Due  Prf)cess 
clause  in  particular,  that  they  were  designed  to  protect  the  fragile  values  of  a 
vulnerable  citizenry  from  the  overbearing  concern  for  efficiency  and  efficacy 
which  may  characterize  praiseworthy  government  officials  no  less,  and  perhaps 
more,  than  mediocre  ones."  Stanley  v.  Illinois,  405  U.S.,  645,  656  (1972). 

On  its  face,  a  States'  Rights  Amendment  puts  that  "fragile  value  of  a  vulnerable 
citizenry,"  the  right  to  live,  at  the  perpetual  mercy  of  shifting  legislative  majorities 
(rather j,than  "beyond  the  reach  of  majorities")  and  makes  it  dependent  upon  the 
outcome  of  bitter  political  campaigns  (although  it  ought  "depend  on  the  outcome 
of  no  elections").  Prof.  John  T.  Noonan  has  written,  "The  worst  of  the  conse- 
quences of  Roe  and  Doe  is  the  acceptance  of  the  principle  that  law  can  say  who  is 
not  a  human  being."  Noonan,  Why  a  Constitutional  Amendment?  1  Human  Life 
Rev.  26,  32(1975).  Perhaps  the  worst  is  yet  to  come:  a  States'  Rights  Amendment 
which  expounds  the  principle  that  some  human  beings  are  not  human  persons — 
that  they  do  not  possess  a  fundamental  right  to  live. 

Consider  the  cheapening  effect  on  human  life.  A  restrictive  abortion  law, 
avowedly  intended  to  protect  human  life,  might  be  enacted  in  one  state  legislative 
session  and  repealed  in  the  next  as  the  composition  of  the  legislature  changes — 
and  so  on  ad  infinitum.  One  official,  a  governor  exercising  a  veto,  might  deny  the 
right  to  live  to  hundreds  of  thousands.  State  A  might  severely  restrict  abortion  in 
response  to  claims  that  the  unborn  child  is  a  human  being  with  a  human  right  to 
live.  Neighboring  State  B  might  be  the  abortion  capital  of  the  world.  The  right  to 
life  would  predictably  become  a  political  tennis  ball.  Life  and  the  laws  governing 
its  protection  would  be  cheapened. 

C.  Political  agony.  At  least  the  Supreme  Court  in  Wade,  by  inventing  a  "right" 
to  abort,  pleased  one  side  of  the  abortion  debate.  A  States'  Rights  Amendment 
will  please  no  one.  For  the  foreseeable  future  abortion  would  be  the  central  issue  in 
state  political  campaigns.  On  the  most  pragmatic  of  levels,  state  lawmakers  must 
live  in  terror  of  a  States'  Rights  Amendment.  What  legislator  wants  to  face  abor- 
tion as  a  campaign  issue  in  perpetuity! 

Frankly  I  believe  that  this  Subcommittee  would  be  engaging  in  an  exercise  in 
futility  were  it  to  propose  a  States'  Rights  Amendment.  The  Amendment  would 
have  no  chance  of  ratification.  No  one  wants  it.  To  propose  a  hopeless  Amendment 
might  seem  a  politically  expedient  way  out,  but  I  am  convinced  from  the  history 
of  these  hearings  that  this  is  not  what  the  Subcommittee  seeks. 

The  abortion  issue  wiU  be  resolved  only  when  the  people  are  given  the  oppor- 
tunity to  decide  whether  all  human  beings  have  a  constitutionally  protected  right 
to  live.  Only  a  Human  Life  Amendment  presents  that  choice. 

II.  WILL  A  HUMAN  LIFE  AMENDMENT,  (a)  FRAMED  IN  TERMS  OF  THE  FIFTH  AND 
FOURTEENTH  AMENDMENTS  AND  (b)  RESTRICTED  TO  THE  RIGHT  TO  LIVE,  CAUSE 
"chaos"  IN  CONSTITUTIONAL,  PROPERTY,  TORT,  AND  SOCIAL  WELFARE  LAW? 

A.  Restriction  to  the  right  to  live 

Given  the  purpose  of  a  Human  Life  Amendment,  it  makes  sense  to  restrict  the 
Amendment  to  the  right  to  live  inherent  in  the  guarantees  of  the  Fifth  and  Four- 
teenth Amendments.  With  respect  to  unborn  children,  the  right  to  live  would 
include  the  right  to  be  free  of  aggressive  human  experimentation.  A  famous  New 
York  decision  concludes  that  "This  guarantee  is  not  construed  in  any  narrow  or 
technical  sense.  The  right  to  life  may  be  invaded  without  its  destruction  .  .  .  the 
right  to  life  includes  the  right  of  an  individual  to  his  body  in  its  completeness  and 
without  dismemberment."  Bertholf  v.  O'Reilly,  74  N.Y.  509,  515  (1878).  Any 
medical  experimentation  on  the  unborn  child,  not  intended  for  the  medical  benefit 
of  that  child,  would  clearly  violate  the  child's  right  to  live — to  the  completeness 
of  his  body — within  Bertholf.  In  no  way  does  this  interpretation  give  the  unborn 
child  more  rights  than  his  a'fterborn  counterparts.  Modern  law  generally  prohibits 
the  performance  of  medical  procedures  upon  a  child  or  other  person  deemed  in- 
competent of  consent  unless  the  procedures  are  for  the  medical  benefit  of  that 
person.  See,  e.g.,  Annotation,  35  ALR  3d  692. 

B.  The  unborn' s  tort  and  property  rights  will  not  he  diminished 

Where  the  rights  of  the  unborn  child  were  at  stake,  the  law  prior  to  Roe  v.  Wade 
was  completing  a  process  of  universal  evolution  toward  full  protection  of  these 
rights.  See  Note,  The  Law  and  the  Unborn  Child:  the  Legal  and  Logical  Inconsis- 
tencies, 46  Notre  Dame  Law,  349  (1971).  Typically  this  evolutionary  process 
occurred  in  an  orderly  way  in  the  states  by  court  decision  and  legislative  enact- 
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mont.  The  Supreme  Court  in  Wade  saw  no  inconsistency  between  its  holding  that 
the  unborn  child  is  a  nonperson  and  the  already  evolved  tort  and  property  rights 
of  the  child  (93  S.  Ct.  705,  731).  It  is  difficult  to  see,  therefore,  how  limiting  a 
Human  Life  Amendment  to  the  right  to  live  will  in  any  way  diminish  these  rights 
or  prevent  their  further  evolution. 

Finally,  there  is  constitutional  precedent  for  limiting  the  constitutional  rights 
of  the  unborn  (outside  the  basic  guarantee  of  the  right  to  live)  while  at  the  same 
time  recognizing  their  legal  personhood  in  other  areas  of  the  law.  In  Montana 
V.  Rogers,  278  F.2d  68,  affUl  nom.,  Montana  v.  Kennedy,  366  U.S.  308  (1961), 
plaintiff  argued  that  though  he  was  born  outside  the  United  States,  he  was 
nevertheless  a  citizen  because  he  was  conceived  within  the  United  States.  The 
Court  held  (278  F.  2d  at  72) :  "Whatever  rights  may  accrue  to  an  unborn  child 
bj'  the  operation  of  the  common  law  and  by  statute,  it  is  clear  that  the  Fourteenth 
Amendment  limits  citizenship  to  persons  'born  *  *  *  in  the  United  States.'  " 
Why  also  may  not  the  Hvmian  Life  Amendment  now  be  limited  to  the  unborn 
child's  right  to  live  "whatever  rights  may  accrue  to  an  unborn  child  by  the 
operation  of  the  common  law  and  by  statute  *  *  *",  and  without  diminishing 
these  rights  in  any  way? 

C.  No  expansion  of  the  unborn's  tort  and  property  rights  will  be  mandated 

The  Fifth  and  Fourteenth  Amendments  speak  of  "life,  liberty  or  property. 
The   Human   Life   Amendment  speaks  only  of  life.   The  Amendment  will  not 
mandate  a  change  in  property  law. 

With  respect  to  tort  law,  it  has  been  claimed  that  a  Human  Life  Amendment 
will  mandate  a  personal  injury  action  in  favor  of  the  unborn  child  while  still 
in  the  womb,  and  the  problems  of  proof  would  be  insurmountable. 

The  premise  is  specious.  The  spectre  is  surrealistic. 

There  is  no  inconsistency  between  legal  personhood  and  the  denial  of  a  tort 
cause  of  action  because  of  uncertainty  in  proof.  More  specifically,  it  has  been 
held  that  the  denial  of  a  tort  action  for  intrauterine  injuries  unless  and  until  the 
injured  child  is  born  alive  is  not  a  denial  that  the  imborn  child  is  a  being  in  esse 
to  whom  legal  duties  are  owned.  Rather  it  is  based  on  difficulties  in  proof — see 
Mntler  of  Logan,  4  Misc.  2d  283,  1.56  N.Y.S.  2d  49,  affirmed,  2  A.D.  2d  842,  156 
N.Y.S.  2d  152,  affirmed,  3  N.Y.  2d  800,  166  N.Y.S.  2d  3  (1956);  Marko  v.  Phila. 
Trans.  Co.,  420  Pa.  124,  164  A. 2d  502  (1966) — and  the  two  principles  are  not 
inconsistent.  7c?. 

It  is  true  that  in  the  past  opponents  of  permissive  abortion  have  argued  that 
if  the  unborn  is  a  legal  person  in  tort  law,  instinct  as  it  is  with  pragmatism,  he 
must  also  be  a  legal  person  vmder  the  principled  guarantee  of  life  in  the  Fourteenth 
Amendment.  That  the  argument  is  valid  does  not  mean  that  its  converse  must 
also  be  true.  A  guarantee  of  the  right  to  life  in  a  Human  Life  Amendment  will 
not  wipe  out  of  tort  law  such  pragmatic  considerations  as  uncertainty  of  proof 
and  expediency  in  the  distribution  of  risk  of  loss.  The  Human  Life  Amendment 
will  mandate  no  change  in  tort  law. 

D.   No  disruption  of  constilulional  law   (e.g.,  the  decennial  census  and  legislative 

apportionment)  will  occur. 

The  Human  Life  Amendment  sets  out  to  redefine  the  word  "person"  only  as 
that  word  is  vised  in  the  Fifth  and  Fourteenth  Amendments.  To  the  extent  that 
that  "person"  in  other  Articles  of  the  United  States  Constitution  has  not  hereto- 
fore included  unborn  children,  it  will  not  include  them  after  ratification  of  the 
Human  Life  Amendment.  For  instance.  Article  I,  Section  II  provides  for  a 
decennial  census.  Unborn  children  have  not  heretofore  been  covmted  in  the 
census.  Since  the  Human  Life  Amendment  does  not  purport  to  amend  the  meaning 
of  "person"  in  Article  I,  unborn  children  will  still  not  be  counted  in  the  census 
after  ratification.  Similarly,  apportionment  of  the  House  of  Representatives 
(Article  I,  Section  II;  Amendment  XIV,  Section  II)  is  ultimately  founded  upon 
Article  I.  Westberry  v.  Sanders,  376  U.S.  1  (1963).  Hence,  Congressional  apportion- 
ment will  be  unaffected. 

Further,  the  Human  Life  Amendment  is  limited  to  the  right  to  life.  The 
propriety  of  legislative  apportionment  within  the  states  is  determined  by  "the 
right  of  suffrage,"  as  that  right  is  protected  by  the  Equal  Protection  Clause 
Reynolds  v.  Sims.  377  U.S.  533,  555  (1964),  not  by  the  right  to  life.  Thus  neither 
the  apportionment  of  the  House  of  Representatives  nor  of  state  legislative  bodies 
will  in  any  way  be  affected  by  a  Human  Life  Amendment. 
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Finally,  it  is  to  be  noted  that  for  purposes  of  some  rights,  corporations  are 
persons  within  Section  I  of  the  Fourteenth  Amendment.  They  are  not  counted 
in  a  census  or  figured  into  legislative  apportionment. 

The  census  and  reapportionment  objections,  as  well  as  other  claims  of  disruption 
in  constitutional  law,  are  frivolous. 

E.  Reforms  of  social  welfare  will  be  facilitated 

Passage  of  a  Human  Life  Amendment  will  facilitate  reforms  of  social  welfare 
law  in  the  following  waj^s: 

1.  Removal  of  coercion  to  abort,  and  restoration,  of  legislative  discretion  in  the 
equitable  and  humane  disbursement  of  public  assistance  funds.  Following  Roe  v. 
Wade,  the  social  engineers  of  the  abortion  movement  began  a  campaign  to  coerce 
public  and  private  hospitals  to  open  up  their  doors  to  aboi'tionists.  While  they 
have  been  unsuccessful  as  to  the  latter,  most  cases  now  require  public  general 
hospitals  to  make  their  facilities  available  for  the  performance  of  abortion.  In  New  York, 
while  municipal  hospitals  were  operating  efficient  abortatoria,  people  were  dying 
because  of  a  lack  of  adequate  facilities  and  personnel  on  other  hospital  services, 
the  reason  being  (according  to  a  director  of  the  corporation  that  runs  the  municipal 
hospitals)  that  much  needed  funds  were  being  used  for  abortions.  (See  discussion 
at  18  St.  Louis  L.J.  400-401,  submitted  herewith.) 

As  a  corollary  to  the  coercion  on  hospitals,  arguments  are  now  being  made  that 
Congress  cannot  constitutionally  exclude  abortions  from  medical  welfare  legisla- 
tion and  that  unborn  children  are  not  properly  includable  in  programs  for  Aid  to 
Families    with    Dependent    Children. 

It  is  to  be  noted  that  in  general  there  is  no  separate  constitutional  right  to  public 
welfare.  (Cf.,  discussion  at  18  St.  Louis  L.J.  400,  submitted  herewith.)  A  Human 
Life  Amendment,  restricted  to  the  right  to  live,  will  not  create  such  a  constitu- 
tional right.  Thus,  the  Human  Life  Amendment  will  remove  the  coercive  effect 
of  Roe  v.  Wade  and  restore  to  legislatures  the  discretion  to  disburse  public  assist- 
ance funds  in  an  equitable  and  humane  manner. 

2.  Decline  in  the  bias  against  the  children  of  the  poor.  In  an  action  testing  the 
constitutionality  of  New  York's  permissive  abortion  law,  in  which  I  was  involved 
as  guardian  of  certain  unborn  children,  and  amicus  brief  was  filed  in  support  of 
the  law  on  behalf  of  certain  prestigious  private  agencies.  The  amid  commented 
that  New  York's  permissive  law  had  "accomplished  its  benificent  purposes." 
Among  the  accomplished  purposes  was  (Brief  Amici  Curiae  on  behalf  of  Citizens 
Committee  for  Children  et  al,  page  3,  submitted  to  the  New  York  Court  of  Ap- 
peals in  Byrn  v.  N.Y.C.  Health  &  Hasp.  Corp.,  31  N.Y.  2d  194,  286  N.E.  2d  887, 
335  N.  Y.S.  2d  390,  appeal  dismissed,  410  U.S.  949  (1973)) : 

"Similarly,  it  appears  that  discrimination  against  the  poor  and  non-white  has 
been  substantially  eliminated.  Thus,  in  New  York  City  in  1960/1961  the  ratio  of 
therapeutic  abortions  per  1,000  deliveries  was  2.6  for  white  women,  .5  for  Negro 
women,  and  .1  for  Puerto  Rican  women.  Memorandum  of  Assemblywoman  Con- 
stance Cook,  R.  237.  During  the  first  nine  months  under  the  new  law,  abortions  were 
performed  on  New  York  City  residents  at  the  rate  of  less  than  3  for  every  10  live 
births  among  the  City's  Puerto  Rican  community,  4  for  every  10  live  births 
among  whites,  and  about  6  for  every  10  live  births  among  blacks."  J.  Pakter  and 
F.  Nelson  Abortion  in  New  York  City:  The  First  Nine  Mordhs,  3  Family  Planning 
Perspectives,  No.  3,  at  8  (July  1971). 

One  is  given  pause  to  wonder  why  it  is  "discrimination"  when  the  ratio  of 
government-approved  abortions  is  higher  for  whites  than  for  blacks  and  "benifi- 
cent" when  it  is  higher  for  blacks  than  for  whites — when  the  lives  of  six  imborn 
black  children  are  deliberately  aborted  for  every  ten  black  children  who  are  born 
alive.  Recently  an  influential  columnist  in  New  York  exalted  abortion  as  "A  kind 
of  surgery,  moreover,  that  many  Americans  accept  as  socially  constructive  in  a 
nation  that  cannot  feed  its  populace  and  is  running  out  of  vital  nonrenewable 
resources."  Van  Home,  "An  Anti-Life  Verdict,"  N.lc.  Post,  2/17/75  at  p.  20.  She 
continued : 

"The  cost  of  maintaining  the  children  of  the  poor  comes  to  well  over  $1  billion 
a  year.  The  number  of  children  on  welfare  rolls  has  tripled  in  the  past  ten  years. 
The  poor  of  Chicago  have  had,  for  many  years,  a  birth  rate  almost  on  a  par  with 
that  of  India.  We  have  long  since  exceeded  our  optimum  minimum  population. 
Poor  families  breed  more  promiscuously  than  affluent  families. 

"If  we  care  about  the  quality  of  life,  if  we  recognize  that  today's  unwanted 
children  are  too  often  tomorrow's  criminals,  addicts  and  public  charges,  we'll 
encourage  birth  control  and — when  a  woman  requests  it — abortion." 

Ashley  Montagu  and  Garret  Hardin  have  written  the  bottom  line  to  this  bias 
against  the  children  of  the  poor:  "I  consider  it  a  crime  against  humanity  to  bring 
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a  child  into  the  world  .  .  .  who  itself  menaces  .  .  .  the  quality  of  the  society 
into  which  it  was  born."  (Letter  from  Ashley  Montagu  to  the  N.i  .  Times,  Mar.  9, 
1967,  at  page  38).  "If  the  total  circumstances  are  such  that  the  child  born  at  a 
particular  time  and  under  particular  circumstances  will  not  receive  a  fair  shake 
in  life,  then  she  [the  mother]  should  know  .  .  .  that  she  has  no  right  to  continue 
the  pregnancjr  ...  It  may  seem  a  rather  cold-hearted  thing  to  say,  that  we  should 
make  abortions  available  to  keep  down  our  taxes,  but  let  us  not  hesitate  to  say 
this  if  such  a  statement  will  move  legislators  to  do  what  thej^  should  do  any  waj^ .  .  . 
In  this  field,  as  in  so  many  others,  economic  interest  and  ethical  interest  fortunately 
coincide."  (Garrett  Hardin,  quoted  in  N.Y.  Times,  May  12,  1969,  at  page  66). 

As  Grace  Olivarez  wrote  in  her  separate  statement  appended  to  the  report 
of  the  Commission  on  Population  Growth,  "Thepoor  cry  out  for  justice  and  equal- 
ity and  we  respond  with  legalized  abortion." 

One  is  also  given  pause  to  question  statistics  on  reduced  maternal  mortality 
rates  among  the  poor.  (See  discussion  in  IS  St.  Louis  L.J.  400-401,  submitted 
herewith).  For  instance: 

1.  Should  we  not  include  the  mortality  and  morbidity  statistics  the  poor 
who  have  suffered  and  died  in  municipal  hospitals  because  funds,  which  should 
have  been  used  for  lifesaving,  were  used  for  abortion? 

2.  Should  we  not  ask  why,  for  many  months  after  New  York's  permissive 
abortion  law  became  effective  in  July,  1970,  suljway  placards  advertised  the 
advisabilitj%  from  a  health  standpoint,  of  early  abortion,  v/hile  no  placards 
advertised  the  availability  to  the  poor  of  ordinarj'  health  services  including  early 
prenatal  care?  ^ 

With  the  enactment  of  a  Human  Life  Amendment,  with  its  facial  emphasis  on 
the  inestimable  value  of  a  human  life  at  its  common-denominator  level,  we  can 
look  forward  to  an  increased  awareness  of  our  moral  obligation  to  the  most 
vulnerable  members  of  societj' — the  unborn  children  of  the  poor.  Saving  these 
lives — not  Icilling  them — is  what  "benificent"  is  all  about. 

III.  AVILL  NOT  ALL  ILLEGAL  ABORTION  BECOME  MURDER  IN  THE  FIRST  DEGREE? 

The  cjuestion  assumes  that  any  legislative  grading  which  results  in  a  variation 
in  punishment  among  intentional  homicides  runs  afoul  of  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment. 

The  assumption  is  wrong.  A  distinction  must  be  made  Isetv/een  the  complete 
exclusion  of  the  lives  of  a  class  of  persons,  qua  class,  from  the  law's  protection, 
and  an  informed  legislative  judgment  on  the  appropriate  punishment  for  partic- 
ular offenders  or  families  of  offenses.  The  former  would  be  inconsistent  with  the 
Equal  Protection  Clause.  It  would  represent  a  legislative  judgment  that  a  whole 
class  of  human  beings  are  nonpersons — contrary  to  the  dictates  of  the  Human 
Life  Amendment.  The  latter  would  not.  The  purpose  of  a  Human  Life  Amendment 
is  not  to  legislate  degrees  of  homicide,  nor  will  that  be  its  effect.^ 

A  valid  legislative  judgment  on  the  degree  of  punishment  for  illegal  abortion 
may  be  based  on  a  varietj^  of  factors: 

1.  The  degree  of  malice.  The  law  recognizes  "degrees  of  evil"  and  "a  state  is  not 
constrained  in  the  exercise  of  its  police  power  to  ignore  experience  which  marks  a 
class  of  offenders  or  a  family  of  offenses  for  special  treatment."  Skinner  v. 
Oklahoma,  316  L^.S.  535,  540  (1942).  Killing  an  imborn  child  may,  in  legislative 
judgment,  involve  less  personal  malice  than  killing  a  child  after  birth,  and  a 
legislature  may  choose  to  downgrade  the  punishment  accordingly.  Certainly 
there  is  precedent  for  it.  At  various  times,  state  courts  have  spoken  of  the  right  to 
life  of  the  unborn  child  as  "sacred  and  unalienable,"  State  v.  Moore,  25  Iowa  128, 
135-36  (1868);  People  v.  Sessions,  56  Mich.  594,  596,  26  N.W.  291,  293  (1886); 
Gleitman  v.  Cosgrare,  49  N.J.  22,  30-31,  227  A.  2d  689,  693  (1967)  or  as  entitled 
"to  the  same  protection  as  that  guaranteed  to  human  beings  in  extrauterine  life," 
Trent  v.  State,  15  Ala.  App.  485,  73  So.  834,  836  (1916),  cert,  denied,  198  Ala.  695,  73 
So.  1022  (1917).  It  is  evident  from  the  language  in  each  of  these  cases  that  the 
courts  considered  the  lives  of  the  unborn  children  to  be  as  valuable  as  afterborn 
lives.  Yet  in  no  instance  did  the  contemporary  state  abortion  statute  categorize 
abortion  as  murder  in  the  first  degree.  (The  statutes  are  collected  in  Quay,  Justifi- 


^  It  was  many  months  before  posters  appeared  urging  early  prenatal  care  for  poor  preg- 
nant women.  Maternal  mortality  is  highest  among  the  poor  who  lack  the  facilities  and 
funds  for  good  medical  care  and  frequently  underutilize  the  services  available  to  them. 
See  "Report  of  the  National  Commission  on  Civil  Disorders.''  269-72   (Bantam  ed.  1968). 

3  But  the  amendment  cannot  be  circumvented  by  enactment  of  farcical,  grossly  dispro- 
portionate and  obviously  inadequate  penalties.  If.  for  instance,  a  fine  were  the  only  statu- 
tory penalty  for  illegal  abortion,  a  strong  argument  might  be  made  that  the  fine  was  no 
more  than  a  tax  and  provided  no  protection  at  all. 
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able  Abortion,  49  Georgetown  L.J.  395,  447-520  (1961)).  There  is  no  reason  why  a 
Human  Life  Amendment,  reaffirming  the  judgment  of  these  courts  on  the  sacred- 
ness,  unalienability  and  entitlement  to  protection  of  the  lives  of  unborn  children, 
should  now  result  in  a  mandatory  categorization  of  abortion  as  murder  in  the 
first  degree.^ 

Additional  precedent  for  legislative  grading  of  intentional  homicides  on  the 
basis  of  malice  may  be  found  in  statutes  outside  the  abortion  field  such  as  the 
New  York  statute  which  labels  aiding  and  abetting  a  suicide  as  murder  unless 
it  is  done  without  the  use  of  duress  or  deception  in  which  case  it  is  manslaughter 
in  the  second  degree  (N.Y.  Penal  Law  §§  125.25;  125.15).  Here  again  there 
is  a  differentiation  in  the  degree  of  malice. ^  Similar  to  the  suicide  gradation  is 
an  intentional  homicide  committed  under  the  influence  of  extreme  emotional 
distress.  It  too  mav  be  lower  in  degree  than  other  homicides  on  the  basis  of  lesser 
mahce.  (See  e.g.,  N.Y.  Penal  Law  §§  125.25;  125.20.) 

It  is  to  be  noted  that  in  each  of  these  cases,  the  legislative  judgment  to  down- 
grade the  crime  from  the  highest  degree  of  homicide  is  not  grounded  in  any 
finding  that  the  victims  or  class  of  victims  are  less  than  human  persons  which 
would  be  the  case  if  a  class  were  totally  excluded  from  the  law's  protection.  It  is 
based  on  the  varying  degrees  of  malice  typical  to  the  different  situations.  Any 
argument  that  a  legislature  may  not  make  such  a  judgment — that  all  intentional 
killings  must  be  treated  alike  regardless  of  the  state  of  mind  of  the  killer — is  a 
regressive  and  reactionary  return  to  the  barbarous  days  of  the  criminal  law.^ 

2.  The  degree  of  empathy.  It  has  not  been  unusual  in  the  past  to  downgrade 
certain  homicide  offenses  because  of  the  empathy  which  the  jury  predictably 
feels  for  the  plight  of  the  offender.  The  jury  might  be  unwilling  to  convict  of  a 
higher  degree  of  the  crime  but  would  convict  of  a  lesser  degree.  This  is  so  even 
though  the  downgrading  results  in  different  punishment  for  offenders  who,  from 
the  point  of  view  of  their  victims'  personhood  and  their  own  mens  rea,  are  equally 
guiltj'.  Illustrative  of  such  statutes  are  those  which  punish  vehicular  homicides 
less  severely  than  other  culpably  negligent  homicides.  See  Bvrn,  Homicide  Under 
the  Proposed  New  York  Penal  Law,  33  Fordham  L.  Rev.  173,  204-205,  n.  186 
(citing,  1963  Interim  Report  of  the  N.Y.  State  Temporary  Commission  on  Revision 
of  the  Penal  Law  and  Criminal  Code  at  page  40). 

Given  the  pressures  that  frequentlj'  surround  the  decision  to  abort,  a  legislature 
may  determine  that  a  jury  would  typically  be  unwilling  to  convict  the  offender 
of  the  highest  degree  of  homicide.  As  in  the  case  of  vehicular  homicide,  the  crime 
may  be  downgraded.  Neither  the  legislative  downgrading  nor  the  jury's  unwilling- 
ness to  convict  of  a  higher  degree  signif}^  an  approval  of  the  crime  or  a  devaluation 
of  the  victim.  They  are  merely  expiessions  of  empath}^  for  (but  not  total  toleration 
of)  certain  offenders. 

3.  The  requirement  of  community  security.  Legislatures  may  decide  that  the 
security  and  basic  order  of  the  community  demand  that  some  intentional  homi- 
cides be  punished  more  severely  than  others.  This  is  true  even  though  the  victims 
are  all  Constitutional  persons  and  the  offenders  are  all  equally  malicious.  For 
instance  might  not  a  legislature  validly  determine  that  the  intentional  killing  of 
a  police  officer  in  the  course  of  his  duties  should  be  punished  as  murder  in  the 
first  degree  while  other  homicides  are  downgraded?  {Cf.  New  York  Penal  Law 
§§  125.27,  125.25).  Might  not  a  legislature  make  a  similar  determination  with 
respect  to  distinguishing  between  the  killing  of  prenatal  and  postnatal  persons? 


^  Legislatures  might  also  validly  find  different  degrees  of  malice  in  abortions  occuring  at 
diflfereht  times  in  pregnanc.v,  e.g.,  an  abortion  in  the  eighth  week  vs.  an  abortion  in  the 
twenty-sixth  week.  However,  the  complete  exclusion  from  criminality  of  earl.v  abortions 
would  be  the  exclusion  of  the  lives  of  an  entire  class,  qua  class,  from  the  law's  protection. 

3  Obviously  a  person  could  aid  and  abet  a  suicide,  without  duress  or  deception,  and  yet 
be  actuated  by  the  basest  of  motives.  Under  such  circumstances,  he  would  still  be  guilty 
only  of  manslaughter  in  the  second  degree.  Nevertheless  the  legislature  has  made  an  overall 
judgment  that  the  absence  of  duress  or  deception  is  a  useful  wa.v  of  distinguishing  the 
degree  of  malice.  So  also  an  abortion  may  be  performed  out  of  the  basest  motives,  but  the 
legislature  may  choose  birth  as  a  useful,  overall  dividing  line  in  grading  the  crime  on  the 
basis  of  malice.  In  short,  the  legislature  makes  a  judgment  on  the  degree  of  malice  typical 
to  "a  family  of  offenses."  In  this  respect  "abstract  symmetry"  is  not  required.  Skinner  v. 
Oklahoma,  supra,  316  U.S.  at  540. 

«  In  Skinner  v.  Oklahoma,  supra,  the  Supreme  Court  struck  down,  as  a  denial  of  the 
equal  protection  of  the  laws,  a  statute  which  provided  for  the  sterilization  of  felons  con- 
victed of  some,  but  not  all,  types  of  theft  offenses.  It  is  clear  that  the  Court  had  no  objec- 
tion to  gradation  of  punishment  as  such  :  "Thus,  if  we  had  here  only  a  question  as  to  a 
State's  classification  of  crimes,  such  as  embezzlement  or  larceny,  no  substantial  federal 
question  would  be  raised."  .310  U.S.  at  540.  Rather  its  objection  was  to  sterilization.  See 
id.  at  541  ;  La  Fave  &  Scott,  Criminal  Law  134  (1972).  As  noted  above,  the  general  princi- 
ples expounded  in  Skinner  refute  any  argument  that  illegal  abortions  would  of  necessity 
become  murder  in  the  first  degree  under  a  Human  Life  Amendment. 
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For  all  of  the  above  reasons,  abortion  would  not  have  to  be  categorized  as 
murder  in  the  first  degree  under  a  Human  Life  Amendment.  Again  it  must  be 
pointed  out,  however,  that  there  is  a  fundamental,  generic  difference  between  the 
validity  of  downgrading  a  crime  for  any  of  these  reasons  and  the  invaliditj'  of 
totalh'  removing  an  entire  class  of  human  persons  from  the  law's  jDrotection. 

IV.  WILL  NOT  EVERY  OTHER  CULPABLE  KILLING  OF  AN  UNBORN  CHILD  BY  A  THIRD 
PERSON  RESULT  NECESSARILY  IN  A  CONVICTION  OF  THAT  THIRD  PERSON  OF  SOME 
DEGREE    OF    HOMICIDE? 

I  would  refer  back  to  the  purposes  of  a  Human  Life  Amendment  (Introduction, 
supra)  and  the  discretion  possessed  by  legislatures  to  enact  criminal  laws  consistent 
with  these  purposes.  (IIL,  supra).  In  view  of  the  purposes  and  the  discretion,  it 
is  clear  that  legislatures  will  retain  the  ultimate  power  to  decide  whether  to 
incriminate  culpable  killings  of  unborn  children  where  the  failure  to  incriminate 
will  not  result  in  a  denial  of  the  law's  protection.  Whether  it  be  felony,  murder, 
involuntary  manslaughter  Cnegligence),  an  assault  on  a  pregnant  woman,  or  any 
other  crime  which  might  result  in  the  death  of  an  unborn  child,  the  protection 
that  the  law  affords  the  pregnant  woman  and  to  society  in  general  will  devolve 
upon  the  child.  A  felon,  a  reckless  driver,  or  an  assailant  of  a  pregnant  woman  is 
guilty  of  a  crime  whether  or  not  he  is  punished  for  the  resulting  death  of  the 
unborn  child.  The  unborn  child  is  protected  by  the  umbrella  of  the  predicate 
crime.  Thus  the  determination  of  whether  to  incriminate  the  death  of  the  child 
in  such  cases  involves  no  issue  of  a  denial  of  the  law's  protection  to  the  lives  of 
an  entire  class.  Such,  of  course,  is  not  the  case  with  legalized  abortion. 

V.  WILL   A    HUMAN    LIFE   AMENDMENT    HAVE    THE    EFFECT    OF    ENACTING    INTO    LAW 

SECTARIAN    RELIGIOUS    DOGMA? 

The  better  view  of  the  history  of  abortion  in  Anglo-American  criminal  law  is 
this :  Rel^dng  on  contemporary  science  to  determine  when  a  new  human  life  begins, 
the  law  has  sought  to  protect  that  life,  qua  human  being,  from  the  first  moment 
of  its  biological  existence.  In  the  early  criminal  law,  that  moment  was  taken  to 
be  quickening  because  contemporary  science,  with  knowledge  that  it  then  pos- 
sessed, could  not  assure  the  law  that  a  living  human  being  existed  prior  to  the 
time  that  the  child  was  felt  to  move.  Even  then,  abortion  after  quickening  was 
not  homicide  unless  the  child  were  born  alive  and  then  died,  because  in  the  event 
of  a  stillbirth  it  was  practically  impossible  to  prove  that  the  al^ortion  had  caused 
the  death.  As  science  progressed,  it  was  ascertained  that  human  life  begins  at  the 
moment  of  conception.  The  law  then  sought  ways  to  protect  unborn  children 
prior  to  quickening — even  prior  to  the  earliest  time  that  an  accurate  pregnancy 
test  could  be  performed.  Ultimately,  this  protection  was  accomplished  by  in- 
criminating conduct  intended  to  produce  an  abortion  without  requiring  that  the 
woman  be  pregnant.  (An  extensive  review  of  the  history  of  Anglo-American 
abortion  law  is  contained  in  41  Fordham  L.  Rev.  814-839,  submitted  herewith.) 

Before  the  abortion  movement  of  the  nineteen-sixties,  the  law's  approach  to 
abortion  had  been  an  interdisciplinary  mix  of  the  secular,  scientific  identification 
of  the  biological  beginning  of  the  life  of  a  new  human  being  with  an  overall 
jurisprudential  judgment  on  the  inestimable  value  of  human  fife,  as  human,  at 
its  common-denominator  level. 

Some  would  prefer  to  recast  this  secular-jurisprudential  rationale  of  the  unborn 
child's  right  to  live  into  one  of  religious  sectarianism.  Obviously  the  deliberate 
destruction  of  innocent  human  life  has  overtones  that  are  of  religious  concern. 
However,  the  matter  is  also  of  vital  secular  concern.  This  was  clear  at  Nuremberg. 
In  one  of  the  Nuremberg  military  trials,  the  indictment  charged,  inter  aim,  that 
"Eastern  Women  workers  were  induced  or  forced  to  undergo  abortions."  U.S.  v. 
Greifch,  4  Trials  of  War  Criminals  Before  the  Nuremberg  Military  Tribunal  613 
(Gov.  Pr.  Off.),  but  the  rights  of  unborn  children  also  entered  the  case.  The  pros- 
ecution introduced  into  evidence  a  captured  German  document  (dated  October  30, 
1943)  which  commented  on  the  "objections  of  a  minority  of  reactionary  Catholic 
physicians"  to  the  decree  on  interruption  of  pregnanc.y  of  female  Eastern  workers 
and  female  Poles.  Id.  at  1082.  First  among  the  doctors'  objections  was  that  "the 
decree  was  not  in  accordance  with  the  moral  obligation  of  a  physician  to  preserve 
life."  Id.  The  relevance  of  the  document  became  clear  in  the  prosecutor's  closing 
brief.  In  addition  to  arguing  that  Eastern  women  had  been  denied  the  law's 
protection  by  being  encouraged  or  even  forced  to  undergo  abortions,  the  prosecu- 
tion urged  {id.  at  1077),  ^'But  protection  of  the  law  was  denied  to  unborn  children 
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of  Russian  and  Polish  women  in  Nazi  Germany."  (Emphasis  added.)  Note  that  the 
reference  is  to  the  denial  of  the  rights  of  the  children,  themselves.  Unless  the  unborn 
children  were  human  persons,  the  American  prosecutor,  arguing  before  a  court  of 
American  judges,  would  have  limited  his  brief  to  the  violation  of  the  rights  of  the 
women,  since  only  "persons"  are  entitled  to  the  equal  protection  of  the  laws. 
Unborn  children  were  considered  to  be  human  persons  at  Nuremberg.  The  objec- 
tion of  the  Catholic  physicians  that  the  abortion  decree  violated  "the  moral 
obligation  of  a  physician  to  preserve  life"  was  translated  into  the  broader,  legal 
objection  that  "protection  of  the  law  was  denied  to  unborn  children  ..."  The 
prosecutor's  point  was  no  less  valid  because  it  had  previously  been  made  in  moral 
terms  by  physicians  whose  objections  the  German  government  had  dismissed 
with  such  pejorative  labels  as  "Catholic"  and  "reactionary." 

A  law  which  has  a  valid  secular  purpose  will  not  be  strvick  down  because  it 
coincidentalh'  embraces  the  theology  of  a  particular  religious  sect.  McGowan  v. 
Manjland,  366  U.S.  420  (1961)  (Sunday  Closing  Laws).  Further,  as  the  Nurem- 
berg abortion  trial  teaches  us,  a  moral  principle  may  have  a  legal  counterpart. 
American  law  is  not  devoid  of  conscience. 

Respect  for  the  fundamental  right  to  live  is  not  the  exclusive  property  of  any 
single  religious  sect.  Nor  can  the  vital,  secular-jurisprudential  concerns  of  a 
Human  Life  Amendment  he  distorted  by  charges  of  sectarianism. 

VI.   HOW  AVILL  A  HUMAN  LIFE  AMENDMENT  AFFECT  AN  ABORTION  TO  PREVENT  THE 
DE.VTH   OF   THE   PREGNANT  WOMAN? 

S.J.R.  6  does  not  provide  for  an  exception  for  maternal  lifesaving  abortions. 
S,J.R.  10  and  11  do  so  provide,  but  in  differing  language.  Several  questions  arise. 

A.  Will  an  exception  clause,  limited  to  maternal  lifesaving  abortions,  cheapen  human 
life? 

The  right  to  life  we  speak  of  is  the  American  jurisprudential  ideal  of  the  funda- 
mental sanctitj^  and  ecjuality  of  human  life  at  its  common-denominator  level. 
There  is  no  inconsistency  between  that  ideal  and  a  maternal  lifesaving  exception 
to  illegal  abortion.  Neither  the  ideal  nor  human  life  itself  will  be  cheapened  by 
including  the  exception  in  a  Human  Life  Amendment. 

1.  The  fundameutal  sanctity  of  life 

The  American  ideal  of  the  fundamental  sanctity  of  life  and  a  maternal  lifesaving 
exception  have  coexisted  in  our  law  since  the  first  abortion  statutes  were  enacted. 
Consider: 

Alabama:  In  Trent  v.  State,  l.j  Ala.  App.  485,  488,  73  So.  834,  836  (1916),  cert, 
denied,  198  Ala.  695,  73  So.  1002  (1917),  the  Court,  in  expounding  the  purpose 
of  Alabama's  abortion  statute  asked  rhetorically  "[D]oes  not  the  new  being,  from 
the  first  day  of  its  uterine  life,  acquire  a  legal  and  moral  status  that  entitles  it  to 
the  same  protection  as  that  guaranteed  to  human  beings  in  extrauterine  life?" 
(Quoting  and  adopting  Transactions,  Medical  Association  of  Alabama  265-72 
(1911)).  Even  though  the  Alabama  abortion  statute  contained  an  exception  for  an 
abortion  "necessary  to  preserve  her  life,"  (see  Quay,  Justifiable  Abortion,  49 
Georgetown  L.J.  395,  447  (1961)),  the  Court  viewed  the  unborn  child  as  a  legal 
person  entitled  to  the  same  protection  as  his  extrauterine  counterpart. 

Iowa:  In  State  v.  Moore,  25  Iowa  128,  135-36  (1868),  the  Court,  speaking  of  the 
unborn  child,  stated,  "The  right  to  life  and  to  personal  safety  is  not  only  sacred  in 
the  estimation  of  the  common  law,  but  it  is  inalienable."  It  is  true  that  the  abor- 
tion in  Moore  occurred  after  quickening  but  "no  mention  is  made  of  that  fact  in  the 
opinion,"  State  v.  Harris,  90  Kan.  807,  813,  136  P.  264,  266  (1913),  and  the  Court 
was  obviously  speaking  of  the  "scared"  and  "inalienable"  right  to  life  of  all 
unborn  children.  The  Iowa  abortion  statute,  in  force  at  the  time,  permitted  an 
abortion    "necessary  to  preserve  the  life  of  such  woman."   Quay,   supra,   470. 

Michigan:  Referring  to  the  unborn  child,  the  Court  in  People  v.  Sessions,  58 
Mich.  594,  596,  26  N.W.  291,  293  (1886)  stated,  "At  common  law  life  is  not  only 
sacred  but  is  inalienable.  To  attempt  to  produce  an  abortion  or  miscarriage,  except 
when  necessarj^  to  save  the  life  of  the  mother  under  advice  of  medical  men,  is  an 
unlawful  act  and  has  always  been  regarded  as  fatal  to  the  child  and  dangerous  to 
the  mother."  Obviously,  the  Court  saw  no  inconsistency  between  the  "sacred" 
and  "inalienable"  right  to  life  of  the  child  and  a  maternal  life-saving  abortion. 
The  Michigan  statute  at  the  time  contained  an  exception  for  such  abortion,  Quaj', 
supra,  483-84. 
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Neu^  Jersey:  In  Gleitman  v.  Cosgrove,  49  N.J.  22,  227  A.2d  689  (1967),  plaintiffs 
husband,  wife  and  child  sought  damages  from  two  doctors  who  had  attended  Mrs. 
Gleitman  during  her  pregnancy.  The  Gleitmans  alleged  that  their  child  had  been 
born  with  grave  defects  after  the  doctors  had  negligently  failed  to  warn  them  that 
an  attack  of  German  measles  suffered  by  the  mother  during  pregnancy  might  result 
in  liirth  defects.  The  failure  to  give  the  warning,  it  was  alleged,  deprived  the 
family  of  the  opportunity  of  terminating  the  pregnancy.  In  affirming  the  dismissal 
of  the  complaint,  the  majority  of  the  court  emphasized  the  primacy  of  the  child's 
right  to  live  while  at  the  same  time  recognizing  that  a  different  question  would  be 
presented  if  the  pregnancv  had  threatened  the  mother's  life  (49  N.J.  at  30-31, 
227  A.  2d  at  693) : 

"The  right  to  life  is  inalienable  in  our  society.  .  .  .  We  are  not  faced  here 
with  the  necessity  of  balancing  the  mother's  life  against  that  of  her  child.  The 
sanctity  of  the  single  human  liife  is  the  decisive  factor  in  this  suit  in  tort.  Eugenic 
considerations  are  not  controlling.  We  are  not  talking  here  about  the  breeding  of 
prize  cattle.  It  may  have  been  easier  for  the  mother  and  less  expensive  for  the 
father  to  have  terniinated  the  life  of  their  child  while  he  was  an  embryo,  but  these 
alleged  detriments  cannot  stand  against  the  preciousness  of  a  single  human  life  to 
support  a  remedy  in  tort." 

The  New  Jerscj'  abortion  statute,  in  force  when  Gleitman  was  decided,  forbade 
abortions  performed  "maliciously  or  without  lawful  justification,"  (Quary,  supra, 
49."))  but  the  phrase  was  interpreted  to  be  confined  to  an  exception  to  preserve  the 
mother's  life.  State  v.  Moretli,  7^2  N.J.  182,  244  A.2d  499,  cert  den.,  393  U.S.  952 
(1968). 

It  must  be  clear  from  the  Iowa  (1868),  Michigan  (1886),  Alabama  (1916),  and 
New  Jersey  (1967)  decisions  and  statutes  that  the  American  ideal  of  the  sanctity 
of  life  and  a  maternal  lifesaving  exception  have  never  been  regarded  as 
inconsistent. 

2.  The  fundamental  equality  of  life 

A  maternal  lifesaving  exception  is  not  inconsistent  with  the  American  ideal  of 
the  fundamental  equality  of  human  life  at  its  common-denominator  level.  The 
exception  can  be  justified  at  law  under  the  doctrine  of  "legal  necessity"  which 
applies  equally  to  afterborn  persons.  (See  discussion  at  41  Fordham  Law  Review 
853-54,  submitted  herewith) . 

B.  Would  other  exceptions  be  consistent  with  the  right  of  life? 

Any  exceptions  beyond  maternal  lifesaving  are  inconsistent  with  the  American 
ideal  of  the  value  of  human  life. 

When  one  aborts  to  prevent  maternal  death,  he  acts  to  save  life;  the  life  of  the 
child  is  not  subordinated  to  a  lesser  value  than  life  itself,  and  typically  there  is 
regret  at  the  life  lost.  Other  abt)rtions  are,  for  all  practical  purposes,  intended 
to  preserve  mental  tranquility;  there  is  no  parity  of  values,  and  most  frequently 
the  true  intent  is  to  kill  a  biu'densome  life.  Furthermore,  how  is  one  to  justify 
exceptions  (beyond  lifesaving)  in  certain  instances  and  not  others?  Mental  tran- 
ciuility  will  vary  from  woman  to  woman.  Woman  X  might  be  much  more  dis- 
turbed by  the  prospect  of  having  to  interrupt  her  postgraduate  university 
education  because  of  a  pregnancy  due  to  contraceptive  failure  than  Woman 
whose  imborn  child  has  been  diagnosed  as  defective.  How  can  one  justify  an 
exception  for  Woman  Y  and  not  for  Woman  X?  Moreover,  might  not  Woman  Y, 
in  a  given  situation,  be  more  disturbed  than  Woman  Z  who  has  become  pregnant 
as  the  result  of  rape?  Under  these  circumstances,  can  an  abortion  be  justified 
for  Woman  Z  and  not  for  Woman  Y? 

It  is  to  be  noted  that  in  all  three  cases  an  innocent  child  will  be  killed  by  the 
abortion.  In  no  sense,  even  in  the  case  of  rape,  can  the  child  be  called  an  aggressor. 
Killing  the  child  is  not  self-defense,  i.e.,  "defensive  force  against  felonious  attack." 
(Model  Penal  Code,  Tent.  Draft  No.  8,  pages  16-17.)  The  child  does  not  threaten 
"unlawful  violence"  or  "unlawful  force"  the  appearance  of  which  are  requisites 
for  self-defense.  (Id.  at  17.)  ^  The  child  is  not  the  rapist.  We  do  not  punish  the 
rapist  without  proof  of  guilt  of  the  crime  beyond  a  reasonable  doubt.  Bej^ond  a 
reasonable  doubt  the  unborn  child  of  rape  is  innocent  of  any  crime. 

Nor  can  Woman  Z  be  distinguished  from  Women  X  and  Y  on  the  ground^  that 
Woman  Z  did  not  intend  to  have  sexual  intercourse,  while  Women  X  and  Y  did. 

•  Nor  can  legal  necessity  be  asserted  as  justification.  Legal  necessity  at  least  requires  a 
parity  of  values,  i.e.,  that  the  life  have  been  taken  in  order  to  save  life.  (See  discussion  at 
41  Fordham  L.  Rev.  853,  submitted  herewith.) 
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Childbearing  is  not  to  be  viewed  as  a  punishment  for  voluntary  sexual  inter- 
course and  withholding  abortion  cannot  be  justified  on  that  ground.  Woman  X 
did  not  intend  to  conceive  at  all  and  Woman  Y  did  not  intend  to  conceive  a 
defective  child.  What  occurred  is  not  the  "fault"  of  either  of  them  anymore 
than  Woman  Z's  pregnancy  is  her  "fault."  On  the  basis  of  "fault"  they  are 
indistinguishable.  And  so  are  their  unborn  children  indistinguishable  as  innocent 
human  beings.  It  is  the  deliberate  causing  of  the  death  of  an  unborn  child  for  a 
value  less  than  life  itself  which  renders  abortion  the  antithesis  of  the  American 
ideal  of  the  fundamental  sanctity  and  equality  of  life  in  the  case  of  all  three 
women.  Thus,  it  is  not  possible  to  write  into  the  Amendment  a  limited  number 
of  exceptions  beyond  maternal  lifesaving  without,  on  the  one  hand,  doing  violence 
to  the  ideal  of  the  fundamental  sanctity  and  equality  of  life  and,  on  the  other, 
unjustifiably  differentiating  among  pregnant  women. 

It  is  my  personal  belief  that  every  direct  abortion  is  immoral.  It  is  also  my 
personal  belief  that  termination  of  an  ectopic  pregnancy  or  removal  of  a  preg- 
nant cancerous  uterus  is  not  immoral  though  in  each  case  the  death  of  an  inno- 
cent child  results.  The  bases  for  these  personal  beliefs  are  not  relevant  to  this 
statement.  Relevant  indeed,  however,  are  the  factors  common  to  a  direct  abortion 
to  save  the  mother's  life  and  the  removal  of  an  ectopic  pregnancy,  i.e.,  an  unborn 
child  dies,  the  mother's  life  is  saved,  and  the  traditional  American  ideal  of  the 
value  of  life  is  undisturbed. 

C.  What  would  be  the  effect  of  not  including  any  exception  clause,  e.g.,  S.J.R.  G? 
The  effect  would  be  uncertainty.  Assuming  that  an  exception  to  prevent  the 

death  of  the  pregnant  woman  is  justifiable  (A,  supra)  and  other  exceptions  are 
not  (B,  supra),  the  Amendment  should  provide  for  the  enactment  of  the  appro- 
priate exception. 

Even  if  the  Amendment  contained  no  specific  maternal  lifesaving  exception,  it 
seems  probable  that  the  exception  would  be  read  into  it  on  the  basis  of  the  history 
of  restrictive  abortion  laws  and  the  doctrine  of  "legal  necessity."  (A.  and  B., 
supra).  Nevertheless,  fears  have  been  expressed  that  a  court  might  overturn  a 
statutory  maternal  lifesaving  exception  on  the  grounds  that  the  Human  Life 
Amendment  omits  it.  To  dispel  any  doubts,  the  exception,  in  some  form,  should 
be  included. 

From  another  point  of  view,  failure  to  include  the  exception  might  lead  to  other 
exceptions  being  read  into  the  Amendment,  including,  for  instance,  the  specious 
psychiatric-health  abortion.  New  Jersey's  abortion  statute,  which  condemned 
abortions  performed  "maliciously  or  without  lawful  justification"  was  interpreted 
to  be  confined  to  an  exception  to  preserve  the  mother's  life  in  State  v.  Morelti, 
52  N.J.  182,  244  A.  2d  499,  cert,  den.,  393  U.S.  932  (1968).  On  the  other  hand,  the 
Massachusetts  statute,  which  proscribed  abortional  acts  "unlawfully"  done  was 
held  to  include  an  exception  for  the  "health"  of  the  woman  in  Kudish  v.  Board  of 
Registration,  356  Mass.  98,  248  N.E.  2d  264  (1969).  The  teaching  of  these  cases 
cannot  be  ignored.  It  is  evident  that  if  exceptions  to  the  Amendment  are  assuredly 
to  be  confined  to  maternal  lifesaving  situations,  then  the  exception  must  be  spelled 
out  in  those  terms. 

D.  Is  there  a  difference  in  effect  between  the  exception  clauses  in  S.J.R.  10  and  S.J.R. 

Ill 

It  may  be  that  ultimately  there  will  be  no  differences  in  how  the  exception 
clauses  operate.  However  S.J.R.  11  seems  preferable  for  several  reasons: 

1.  The  protection  of  S.J.R.  11  is  facially  universal  (as  it  ought  to  be  in  the  case 
of  the  right  to  live),  leaving  it  to  state  legislatures  to  enact  the  exception.  This 
has  traditionalljr  been  the  province  of  the  states  within  the  boundaries  of  the 
constitution. 

2.  S.J.R.  11  more  clearly  limits  the  exception  to  maternal  lifesaving. 

3.  S.J.R.  11  more  clearly  provides  the  maximum  protection  to  the  unborn 
child  by  referring  to  "medical  procedures."  In  each  case,  the  doctor  must  make  a 
reasonable  and  good  faith  judgment  that  an  abortion  is  required  and  another 
medical  procedure  wiU  not  suffice.  As  amongest  various  types  of  abortion,  he  must 
choose  the  method,  consistent  with  preventing  the  death  of  the  mother,  which 
will  most  likely  produce  a  live  birth  and  provide  the  best  opportunity  to  preserve 
the  child's  life. 

VII.    HOW  WILL  A  HUMAN  LIFE  AMENDMENT  AFFECT  THE  RIGHTS  AND  LIABILITIES  OP 

WOMEN? 

It  is  difficult  to  see  how  the  rights  and  liabilities  of  women  will  be  different  under 
a  Human  Life  Amendment  from  what  they  were  under  a  restrictive  abortion  law 
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prior  to  Roe  v.  Wade  (and  the  abortion  movement  of  the  nineteen-sixties).  Almost 
universally  these  laws  had  the  effect  of  protecting  the  lives  of  unborn  children,  as  a 
class,  against  abortion  except  when  necessary  to  prevent  the  death  of  the  mother. 
As  a  matter  of  common  sense,  the  ad  terrorem  spectres  of  government  invasion  of 
the  womb  and  tort  and  criminal  liability  for  inadvertent  miscarriages  did  not 
matcriaUze  under  prior  abortion  laws ;  why  should  we  give  them  credence  now? 

Let  us  consider  some  of  the  effects  of  a  Human  Life  Amendment  on  women : 

A.   Will  the  Amendment  mandate  incrimination  of  the  illegally  aborted  woman? 

Prior  to  Roe  v.  Wade,  some  states  penalized  the  illegally  aborted  woman ;  others 
did  not.  The  exclusion  of  women  from  criminality  has  historical  and  pragmatic 
roots. 

Historically  the  woman  "did  not  stand  legally  in  the  situation  of  an  accomplice; 
for  although  she,  no  doubt,  participated  in  the  moral  offence  imputed  to  the 
defendant  she  could  not  have  been  indicted  for  that  offence;  the  law  regards  her 
rather  as  the  victim  than  the  perpetrator  of  the  crime."  Dun7i  v.  People,  29  N.Y. 
52.3,  527  (1864).  As  a  "victim,"  the  law  deemed  her  consent  a  nullity.  "I  conclude 
that  at  common  law  the  act  of  producing  an  abortion  was  always  an  assualt, 
for  the  double  reason  that  a  woman  was  not  deemed  able  to  assent  to  an  unlawful 
act  against  herself,  and  for  the  further  reason  that  she  was  incapable  of  consenting 
to  the  murder  of  an  unborn  infant.  .  .  ."  State  v.  Farnam,  82  Ore.  211,  217  161 
P.  417,  419  (1916).8 

Pragmaticallv,  conviction  of  the  abortionist  frequently  depended  upon  the 
testimony  of  the  aborted  woman;  and  the  woman  could  hardly  be  expected  to 
testify  if  her  testimony  automatically  incriminated  her.  See  People  v.  Nixon, 
42  Michigan  App.  332,  343,  201  N.W.  2d  635,  646  (1972)  (concurring  and  dissent- 
ing opinion).  An  omission  to  incriminate  the  woman  mieht  be  no  more  than  a 
statutory  grant  of  immunity. 

Historically  and  pragmatically,  the  constitutional  personhood  of  the  child 
would  not  seem  to  require  incrimination  of  the  aborted  woman.  However,  should 
the  means  of  a  relatively  simple  self-abortion  become  commonly  available,  a 
question  might  be  raised  as  to  whether  the  failure  to  incriminate  the  woman  is 
not  really  a  class  exclusion  of  the  lives  of  unborn  children  from  the  law's  pro- 
tection. 

B.   Will  the  amendment  mandate  the  imposition  of  tort  and  criminal  liability  upon 
the  woman  for  an  inadvertent  miscarriage? 

Consideration  has  already  been  given  to  the  effects  on  tort  and  criminal  law  of  a 
Human  Life  Amendment.  (See  supra,  II  B,  II  C,  III,  IV,  and  VII  A).  In  view  of 
what  has  been  said,  it  is  difficult  to  understand  why  a  Human  Life  Amendment 
should  mandate  the  imposition  of  tort  and/or  criminal  liability  upon  a  woman 
for  an  inadvertent  miscarriage. 

Moreover,  it  seems  unlikely  that  a  legislature  or  court  would  choose  to  impose 
liability.  (They  did  not  prior'to  Roe  v.  Wade).  There  are  substantial  hurdles. 

Presumably  lial:)ility  would  be  based  on  some  degree  of  cuplable  negligence. 
But  every  pregnancy  differs  and  doctors  differ  among  themselves  on  how  to  treat 
pregnancies.  Dr.  Alan  Guttmacher  wrote  in  an  introduction  to  a  book  on  what-to- 
do-until-the-baby-is-born,  "In  the  main  I  agree  with  [the  author's]  advice,  but 
don't  panic  if  circumstances  or  even  your  own  weak  will  causes  one  of  Dr.  Mon- 
tagu's admonitions  to  go  unheeded.  Perhaps  you  crave  a  cigarette  so  badly  that 
you  forget  or  you  simply  disobey.  The  chances  for  a  few  cigarettes  to  cause  any 
substantial  obstetrical  difficulty  such  as  early  labor  are  too  remote  to  brood  over." 
Guttmacher,  Foreword  to  ASHLEY  MONTAGU,  LIFE  BEFORE  BIRTH  vi 
(1964).  If  doctors  can  disagree,  the  likelihood  of  finding  negligence  on  the  part 
of  the  woman  is  a  bit  more  than  remote. ^ 

Even  if  neghgence  were  arguable  in  a  particular  case,  a  strong  pubhc  poUcy  of 
preserving  intra-family  harmony  would  miUtate  against  habihty.  For  instance, 
despite  the  abrogation  of  parent-child  immunity  in  New  York,  it  has  recently 
been  held  that  a  parent  is  not  liable  for  injuiies  suffered  by  a  non  sui  juris  infant 
for  alleged  parental  failure  to  supervise  the  child.  Holodook  v.  Spencer,  N.Y.  Law 
Journal,   1/9/75,  at  page  1   (N.Y.  Court  of  Appeals,   12/20/74,  not  yet  offically 


8  There  is,  however,  authority  for  the  proposition  that  a  woman  was  guilt.v  of  homicide 
if  she  self-aborted  and  the  child  was  born  alive  and  then  died.  See  Beale  v.  Beale,  24  Eng. 
Rep.  373  (Ch.  1713). 

»  On  the  other  hand,  the  doctor  is  expected  to  possess  and  utilize  skill  and  knowledge 
which  the  lay  person  does  not  have.  Thus  the  doctor  may  ultimately  be  liable  to  the  child 
for  injuries  suffered  on  account  of  the  doctor's  negligent  treatment  of  the  pregnancy. 
Hylvia  v.  OoUille,  101  R.I.  76,  220  A.  2d  222  (1968). 


118 

reported).  While  it  is  true  that  a  parent  may  be  liable  for  misfeasance  resulting 
in  injury  to  the  child,  nevertheless  any  alleged  nelgigent  conduct  of  the  pregnant 
woman  would  seem  to  lean  more  toward  nonfeasance.  Another  New  York  case, 
finding  no  Habihtj^  for  lack  of  supervision,  characterized  as  nonculpable  non- 
feasance such  parental  lapses  as  leaving  matches  or  a  poisonous  substance  within 
the  reach  of  the  child.  Laslowky  v.  Norge,  44  A.D.  2d  127,  132,  355  N.  Y.S.  2d  432, 
437  (1974)  (cited  with  approval  in  Holodook  v.  Spencer).  Even  if  the  pregnant 
woman's  lapse  were  characterized  as  misfeasance,  the  reasons  given  in  Holodook 
for  denying  liabihty  would,  by  persuasive  analogj^  apply  here:  (1)  "We  can 
conceive  of  few,  if  any,  accidental  injuries  to  children  which  could  not  have  been 
prevented,  or  substantially  mutigated,  by  keener  parental  guidance,  broader 
foresight,  closer  protection  and  better  example.  .  .  .  [I]t  would  be  the  rare 
parent  who  could  not  conceivably  be  called  to  account  in  the  courts  for  his  con- 
duct toward  his  child.  .  .  ."  (Undoubtedly  many  prenatal  injuries  could  be 
prevented  or  substantiallj^  mitigated  by  keener  maternal  foresight,  closer  pro- 
tection, etc.  It  would  be  a  rare  pregnant  woman  who  always  followed  her  doctor's 
directions  to  the  letter.)  (2)  "Indeed,  if  within  the  wide  scope  of  daily  experiences 
common  to  the  upbringing  of  a  child,  a  parent  maj'  be  subjected  to  a  suit  for 
damages  for  each  failure  to  exercise  care  commensurate  with  the  risk — for  each 
injury  caused  by  inattention,  unwise  choice  or  even  selfishness- — a  new  and  heavy 
burden  will  he  added  to  parenthood."  (The  same  may  be  said  of  the  pregnant 
woman  and  her  unborn  child.)  (3)  "In  those  cases  where  it  is  likely  that  there  is 
no  insurance  coverage,  .  .  .  considerations  [against  hability]  include  the  pre- 
vention of  family  discord  and  the  correlative  concern  to  preserve  the  family 
resources  for  the  aid  of  all  its  members."  (The  same  considerations  come  to  bear 
in  the  case  of  a  pregnant  woman  and  her  child.)  (4)  "Considering  the  different 
economic,  educational,  cultural,  ethnic  and  religious  backgrounds  which  must 
prevail,  there  are  so  many  combinations  and  permutations  of  parent-child  rela- 
tionships that  may  result  that  the  search  for  a  standard  [of  care]  would  necessarily 
be  in  vain — and  properly  so."  (The  same  may  be  said  of  the  pregnant  woman 
and  her  child.)  (5)  "Of  the  many  duties  arising  from  the  parent-child  relationship, 
very  few  give  rise  to  legal  consequences  for  their  breach  .  .  .  [and]  the  Legis- 
lature has  intervened  in  the  family  relationship  only  to  a  very  limited  degree." 

The  analysis  by  the  Holodook  court  in  support  of  a  denial  of  a  cause  of  action 
for  a  child's  injuries  due  to  negligent  parental  supervision  is  equally  applicable 
to  maternal  liability  for  prenatal  injuries. 

Have  some  states  allowed  a  tort  recovery  to  children  on  account  of  negligent 
parental  supervision?  They  have,  but  the  standard  of  care  has  been  that  of  a 
reasonable  parent  (see  discussion  in  Holodook)  and  obviously,  the  factors  mentioned 
by  the  Holodook  court  must  be  taken  into  consideration  in  determining  what  is 
reasonable.  Thus  even  in  these  other  states,  the  chances  of  recovery  are  small 
and  the  likelihood  of  extending  the  maternal  liability  to  prenatal  injuries  even 
smaller. 

Might  a  legislature  choose  to  incriminate  a  pregnant  woman's  reckless  dis- 
regard of  the  life  of  her  child  causing  the  injury  or  death  of  the  child?  It  might, 
but  it  would  seem  that  under  all  the  circumstances  the  woman's  conduct  would 
have  to  be  so  egregious  that  incrimination  should  offend  no  one. 

The  prospects  of  maternal  tort  and/or  criminal  liabilitj^  f(_)r  inadvertent  mis- 
carriages are  flimsy  indeed. 

C.  Will  a  teaman  ie  required  to  have  a  monthly  pregnancy  test  to  determine 

whether  an  unborn  child  is  in  existence? 

She  was  not  under  prior  restrictive  abortion  laws;  why  should  the  situation  be 
different  under  a  Human  Life  Amendment?  Typically  state  abortion  laws  pro- 
tected against  early  illegal  abortions  by  incriminating  those  acts  intended  to 
cause  a  miscarriage,  whether  or  not  the  woman  was  pregnant.  One  can  anticipate 
the  same  sort  of  legislation  under  a  Human  Life  Amendment. 

D.  Will  a  pregnant  woman  de  subjected  to  an  injunction  by  a  court  of  equity  to 

follow  some  sort  of  routine  during  pregnancy? 

Again — she  was  not  under  i^rior  restrictive  abortion  laws;  wh.y  should  the 
situation  be  different  under  a  Human  Life  Amendment? 

It  is  true  that  in  the  past  courts  have  ordered  unwilling  pregnant  women  to 
undergo  blood  transfusions  necessary  to  save  the  lives  of  their  unborn  children — 
even  in  the  face  of  a  maternal  claim  of  free  exercise  of  religion^ — but  these  orders 
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have  concerned  submission  to  .specific  medical  treatments  to  avoid  a  specific 
threat  to  the  child's  life  (See  discussion  in  41  Fordham  L.  Rev.  844-49,  submitted 
herev>'ith.)  No  court  has  ordered  a  woman  to  follow  some  sort  of  routine  of  care 
during  pregnancy.  Nor  under  general  principles  of  eciuity  would  a  court  do  so. 
First  of  all,  as  the  court  noted  in  Hnlodook  v.  Spencer  (B,  supra)  the  law  has  been 
hesitant  to  intrude  into  family  relationships  particularly  if  it  involves  prescribing 
some  continuous  course  of  parental  conduct.  Secondly,  a  court  of  equity  Avill  not 
issue  an  injunction  unless  the  injunction  can  be  so  framed  as  to  inform  the  in- 
joined  party  exactly  what  to  do  and  what  not  to  do.  Thus  a  court  will  not  compel 
performance  of  such  vague  obligations  as  to  "use  one's  best  efforts,"  DOBBS, 
REMEDIES  62  (1973)  or  to  "raise  a  child  in  the  Catholic  faith,"  Lynch  v.  Uhlen- 
hopp,  248  Iowa  68,  78  N.W.  2d  491  (1956).  Yet  this  is  exactly  the  kind  of  order 
the  court  would  have  to  issue  to  a  pregnant  woman  because  an  order  injoining 
specific  conduct  could  not  be  framed.  It  would  be  impossible  for  a  court  to  tell  the 
woman  what  she  may  eat  at  every  meal,  when  and  how  many  times  she  may  get  out 
of  l)ed,  what  physical  movements  she  may  make,  how  she  is  to  walk,  the  number 
of  times  she  may  visit  the  bathroom,  which  books,  television  and  radio  program.s 
will  not  overstimulate  her,  and  so  on  ad  infinitum.  Particularly  is  this  true,  given 
differences  among  women  in  cultural  background,  economic  resources,  personal 
obligations,  and  tlie  advice  they  receive  from  their  doctors.  The  alternative  would 
be  a  generalized  injunction  to  "rest"  or  "eat  properly"  or  "be  careful" — the  kind 
of  vague  direction  a  court  of  equity  will  not  give. 

VIII.    HOW   WILL   A    HUM.\N    LIFE    AMENDMENT   AFFECT    CONTRACEPTIVE    DRUGS  AND 

DEVICES? 

A.  Abortion  vs.  contraception 

A  1962  Planned  Parenthood  pamphlet,  an  extract  of  which  is  appended  to 
this  statement,  pinpoints  the  difference  between  abortion  and  contraception: 
"An  abortion  kills  the  life  of  a  baby  after  it  has  begun.  .  .  .  Birth  control  merely 
postpones  the  beginning  of  life." 

A  Human  Life  Amendment  reaches  abortion,  not  contraception.  It  will  have 
the  following  effect  on  various  drugs  and  devices: 

1.  Drugs  and  devices  which  function  only  as  contraceptives  will,  of  course,  be 
unaffected. 

2.  Traffic  in  drugs  and  devices  which  function  only  as  abortifacients  will 
predictably  be  hmited  to  licensed  busine.sses,  and  the  use  of  such  drugs  and 
devices  will  be  dependent  upon  a  licensed  physician's  reasonable  and  good  faith 
determination  that  an  abortion  is  required  to  prevent  the  death  of  a  pregnant 
woman. 

3.  Traffic  in,  and  use  of,  drugs  and  devices  which  (a)  have  uses  in  addition  to 
their  use  as  abortifacients  or  (b)  may  operate  either  as  contraceptives  or  aborti- 
facients will  predictably  be  subjected  to  close  regulation  to  assure  their  proper 
use,  under  appropriate  medical  supervision,  for  a  genuine  medical  purpose. 

4.  A  legislature  or  appropriate  administrative  agency  may  choose  to  outlaw 
a  particular  drug  or  device  on  a  finding  that  its  legitimate  use  is  not  sufficiently 
compelling  compared  to  its  misuse  as  an  illegal  abortifacient. 

5.  Legislatures  will  protect  against  illegal  abortion  by  (a)  prohibiting  acts  in- 
tended to  cause  an  illegal  abortion — including  the  dispensing  of  abortifacient  drugs 
and  devices — whether  or  not  the  woman  is  pregnant  and  (b)  punishing  more 
severely  those  abortional  acts  which  result  in  a  miscarriage. 

B.  The  beginning  of  life:  ''Moment  of  fertilization"  (SJR  6)  vs.  "all  human  beings, 
including  their  unborn  offspring  at  every  stage  of  their  biological  developrnent" 
(SJR  10  and  11) 

It  is  evident  that  both  these  phrases  are  intended  to  recognize  the  human 
personhood  of  the  unborn  child  and  protect  the  child's  life  from  the  first  moment 
of  the  child's  existence.  As  between  the  two,  it  becomes  a  question  of  which  will 
better  accomplish  these  purposes.  I  prefer  the  wording  of  SJR  10  and  11  for  the 
following  reasons: 

1.  It  more  precisely  expresses  the  intent  of  the  framers  of  the  Fourteenth 
Amendment  to  identify  human  personhood  (and  the  fundamental  right  to  live) 
with  common-denominator  factual  humanbeingness,  i.e.,  the  biological  existence 
of  a  particular  life. 
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2.  It  employs  medical  language  in  common  usage  at  the  time  of  the  framing  of 
the  Fourteenth  Amendment  and  the  developmental  years  of  abortion  legislation 
immediately  thereafter.'" 

3.  It  more  clearly  establishes  protection  from  the  moment  of  conception, 
which  both  science  (stripped  of  the  self-serving  and  subjective  judgments  of  the 
pro-abortionists)  and  law  have  recognized  as  the  beginning  of  the  life  of  a  new 
human  being.  (See  18  St.  Louis  L.J.  383-91;  41  Fordham  L.  Rev.  827-39,  sub- 
mitted herewith).  Conception,  which  has  frequently  been  used  as  a  synonym 
for  fertilization,  has  been  perverted  by  some  to  mean  "a  process"  or  "implanta- 
tion." The  same  tj^pe  of  specious  redefinition  might  befall  "m.oment  of  fertiliza- 
tion." On  the  other  hand,  SJR  10  and  11  do  not  rely  upon  the  meaning  of  a 
single  word.  They  describe  the  biological  facts  and  ask  the  question  of  everyone 
who  would  kiU  an  unborn  child  at  or  after  conception,  "Is  this  not  a  stage  of 
biological  development?"  There  can  be  no  other  answer  except  "Yes,"  and  the 
aegis  of  Amendment  protects  the  child. 

4.  It  more  explicitly  expounds  the  fact  that  each  human  life  is  a  continuum 
from  conception  to  death. 

IX.   IS   A   HUMAN   LIFE   AMENDMENT  JUST  ANOTHER   PROHIBITION   AMENDMENT? 

There  are  substantial  differences: 

1.  A  Human  Life  Amendment  is  an  affirmation  of  a  fundamental  human  right; 
the  Prohibition  Amendment  merely  removed  a  pre-existent  right.  Contrary  to  tlie 
Prohibition  Amendment,  the  Human  Life  Amendment  carries  on  its  face  a  moral 
incentive  for  compliance — respect  for  the  life  of  another. 

2.  A  Human  Life  Amendment  will  serve  as  an  educational  tool  for  promoting 
the  moral  incentive.  It  would  certainly  be  appropriate  for  government  agencies, 
under  the  aegis  of  the  Human  Life  Amendment,  to  undertake  a  program  of  educa- 
tion on  the  facts  of  life  before  birth  and  the  unborn's  right  to  live.  Experience 
indicates  that  those  who  have  seen  pictures  of  the  unborn  do  not,  for  the  most 
part,  any  longer  consider  them  to  be  only  pieces  of  tissues.  See  ROSENFELD, 
THE  SECOND  GENESIS  125  (1969).  Let  us  remember  too,  "Our  Government 
is  the  potent,  the  omnipresent  teacher.  For  good  or  for  ill,  it  teaches  the  whole 
people  by  its  example."  Ohnstead  v.  U.S.,  277  U.S.  438,  485  (1928)  (Brandeis,  J., 
dissenting) . 

Up  to  1963,  a  Planned  Parenthood  pamphlet  contained  the  statement,  "An 
abortion  kills  the  life  of  a  baby  after  it  has  begun."  (An  extract  from  the  pamphlet 
is  appended  hereto.)  After  1963,  that  statement  was  omitted.  In  1970,  Harriet 
Pilpel,  counsel  to  Planned  Parenthood,  wrote,  concerning  legaUzed  abortion,  "As 
our  laws  in  the  United  States  are  repealed  or  liberalized  or  declared  unconstitu- 
tional, it  becomes  clear  that  only  half  the  battle  is  won  and  that  public  and  pro- 
fessional attitudes  and  the  will  (or  lack  of  will)  to  implement  the  freedom  conferred 
are  also  crucial."  Book  Review,  N.Y.  Times,  June  14,  1970,  §  7  at  6.  One  would 
hope  that  after  the  ratification  of  the  Human  Life  Amendment,  those  wlio  have 
been  waging  the  other  "half  the  battle"  to  influence  "the  public  will"  to  "imple- 
ment the  freedom"  to  abort  will  cease  their  war.  Perhaps  they  will  ultimately 
return  to  the  realization  that  "abortion  kills  the  life  of  a  baby  after  it  has  begun," 
and  reinsert  that  fact  in  their  educational  literatui'e. 

3.  Professor  Paul  Freund  points  out  that  ultimately  it  appeared  to  the  public 
that  Prohibitionists  opposed  drinking  not  so  much  for  the  pain  it  caused  to 
society  or  to  the  drinker,  but  for  the  pleasure  which  the  drinlcer  derived  from  it. 
FREUND,  ON  LAW  AND  JUSTICE  42  (1968).  There  is  no  such  ambiguity  of 
motivation  in  a  Human  Life  Amendment. 

4.  Where  basic  human  rights  are  at  issue  (which  was  not  the  case  of  the  Pro- 
hibition Amendment),  the  state  interest  in  minimizing  violations  of  the  law  is  not 
sufficiently  compelling  to  tolerate  legalized  invasions  of  these  human  rights.  For 
instance,  the  Supreme  Court  has  frequently  confronted  arguments  tliat  de  jure 
segregation  of  the  races  promotes  tlie  public  peace  by  preventing  race  conflict, 
and  integration  results  in  chaos  and  violence  against  Blacks.  Inevitably  the 
Supreme  Court  has  rejected  such  arguments  on  the  ground  that  basic  rights  cannot 
be  denied  to  a  class  simply  because  of  hostility  toward  that  class.  (See  discussion 
at  18  St.  Louis  L.J.  395-96,  submitted  herewith).  "If  a  community  evidences  a 


1°  Prof.  Joseph  P.  Witherspoon,  professor  of  law  at  the  University  of  Texas  Law  School 
and  a  leading  civil  rights  scholar,  has  done  considerable  research  on  the  contemporary 
view  of  the  unborn  child  at  the  time  of  proposal  and  ratification  of  the  13th  and  14th 
amendments. 
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growing  inclination  to  ignore  the  most  basic  rights  of  a  helpless  minority,  one 
should  not  regard  the  repeal  of  criminal  laws  enforcing  these  rights  as  the  appro- 
priate response  of  the  leaders  of  society.  Instead  they  should  seek  to  instill  or  revive 
an  application  of  and  respect  for  the  rights  protected  by  law."  Gianelli,  The  Diffi- 
cult Quest  for  a  Truly  Humane  Abortion  Law,  13  Vill.  L.  Rev.  257,  268  (1968). 

5.  The  jurisprudence  of  Wade  carries  implications  far  beyond  the  rights  of  the 
unborn  and  endangers  the  rights  of  other  burdensome  people.  (See  discussion  at 
41  Fordham  L.  Rev.  859-61;  18  St.  Louis  L.  J.  390-91,  404-406,  submitted  here- 
with.) These  imphcations  transcend  any  discussion  of  the  immediate  effectiveness 
of  a  Human  Life  Amendment. 

There  will  always  be  abortion,  just  as  there  wiU  always  be  invasions  of  the  civil 
rights  of  minority  groups.  Just  as  civil  rights  legislation  and  Court  decisions  have 
served  an  edacational  function  in  awakening  the  public  to  the  rights  of  minorities, 
so  too  will  the  Human  Life  Amendment  tend  to  minimize  abortion  and,  more 
importantly,  restore  the  basic  jurisprudence  of  the  nation. 

The  analogy  of  Prohibition  fails;  a  more  precise  analogy  is  to  the  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments. 

X.  WHAT  WILL  BE  THE  EFFECT  OF  THE  PRESENCE  (S.J.R.  11)  OR  ABSENCE  (S.J.R. 
6  AND  10)  OF  A  "private  ACTION"  CLAUSE? 

S.J.R.  11  contains  a  private  action  clause:  "No  unborn  person  shall  be  deprived 
of  life  by  any  person  .  .  .  ."  S.J.R.  6  and  10  do  not.  A  private  action  clause  is 
desirable  for  a  number  of  reasons : 

1.  It  will  enhance  the  educational  effects  of  the  amendment  (see  IX,  supra)  by 
clearly  subordinating  the  right  of  privacy  to  the  right  to  live. 

2.  It  will  head  off  onerous  and  lengthy  challenges  to  restrictives  state  abortion 
laws  enacted  pursuant  to  the  amendment.  In  his  testimony  before  this  Subcom- 
mittee, Professor  Laurence  Tribe  contended  that  a  woman's  right  to  abort 
("privacy")  would  be  superior  to  the  unborn  child's  right  to  live  even  if  the  child 
were  a  constitutional  person  under  the  proposed  Human  Life  Amendments  then 
under  consideration.  I  believe  Professor  Tribe  is  wrong.  What  he  has  done  is 
substitute  an  absolute  "right"  to  control  one's  body  for  the  more  limited  right  of 
privacy  expounded  bv  the  Court  in  Wade.  Indeed,  the  Court  specifically  rejected 
the  absolute  right  advocated  by  Professor  Tribe.  See  93  S.  Ct.  726-27.  Further, 
Professor  Tribe  failed  to  discuss  other  limitations  on  privacy  including  the  pre- 
Wade  cases  in  which  a  pregnant  woman,  contrary  to  her  wishes  and  her  religious 
convictions,  was  forced  to  undergo  a  blood  transfusion  to  save  the  life  of  her 
unborn  child.  (See  41  Fordham  L.  Rev.  843-49;  18  St.  Louis  L.J.  401-405, 
submitted  herewith.)  These  cases  establish  the  paramountcy  of  the  child's  right 
to  life. 

Nevertheless,  Professor  Tribe's  testimony  lays  the  groundwork  for  litigation 
challenging  restrictive  state  abortion  laws  enacted  pursuant  to  the  Amendment. 
More  than  likely  the  litigation  will  fail  but  it  will  be  onerous  and  lengthy,  and  who 
can  say  what  a  court,  committed  to  the  new  ethic  and  exercising  "raw  judicial 
power,"  will  do?  The  private  action  clause  in  S.J.R.  11  explicitly  establishes  the 
paramountcy  of  the  unborn  child's  right  to  Uve  and  precludes  the  kind  of  litigation 
envisioned  by  Professor  Tribe. 

3.  The  private  action  clause  is  not  intended  to  pre-empt  the  right  of  states  to 
determine  the  appropriate  criminal  sanctions  for  abortion.  The  private  action 
clause  complements  the  right  to  life  in  the  Fourteenth  Amendment  in  the  same 
way  that  the  Thirteenth  Amendment,  with  its  proscription  of  private  action, 
complements  the  right  to  liberty.  The  Fourteenth  Amendment  is  directed  toward 
governmental  action.  Language  in  some  Supreme  Court  decisions  would  seem  to 
support  the  right  of  Congress  to  enact  remedial  civil  rights  legislation,  without 
the  requirement  of  state  action,  under  the  implementing  clause  of  the  Fourteenth 
Amendment.  Lest  any  doubt  remain,  the  private  action  clause  in  S.J.R.  11  would 
assure  the  viability  of  Congressional  legislation  providing,  for  instance,  for  an 
equitable  remedy  in  the  federal  courts,  via  individual  or  class  action,  against  a 
private  hospital  or  doctor  performing  abortions  in  contravention  of  the  rights 
established  by  the  Amendment.  The  remedy  would  be  particularly  important  if 
a  state  intransigently  refused  to  enact  abortion  legislation. 

The  implementation  section  of  S.J.R.  11  is  the  vehicle  for  Congressional  legisla- 
tion under  the  private  action  clause.  It  provides,  "Congress  and  the  several  states 
shall  have  the  power  to  enforce  this  article  by  appropriate  legislation  within  their 
respective  jurisdictions."  The  "jurisdiction"  of  Congress  here  is  clearly  the  nation 
as  a  whole.  (Cf.,  e.g.,  the  Thirteenth  Amendment:  "Neither  slavery  nor  involun- 
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tary  servitude  .  .  .  shall  exist  within  the  United  States  or  anv  place  subject  to 
their  jurisidction.")  However,  for  the  sake  of  constitutional  uniformity,  it  might 
be  preferable  to  omit  the  phrase  "within  their  respective  jurisdictions." 

For  the  above  reasons,  the  Amendment  should  include  a  private  action  clause 

XI.    WHAT    EFFECT    WILL    A    HUMAN    LIFE    AMENDMENT    HAVE    UPON    EUTHANASIA?. 

From  time  to  time  doctors  are  called  upon  to  make  life  and  death  decisions. 
When  these  situations  arise,  the  vast  majority  of  doctors  conduct  themselves 
with  due  regard  for  their  patients'  right  to  live.  For  instance,  there  may  come 
a  time  during  the  last  stages  of  a  terminal  illness  when  doctors,  at  the  insistence  (?) 
of  the  patient  or  relatives  will  cease  the  administration  of  fruitless  medical  treat- 
ment which  merely  puts  the  inevitable  off  for  a  short  time.  See,  e.q.,  NOLEN 
THE  MAKING  OF  A  SURGEON  271-72  (Pocket  Books  ed.  1972). 

None  of  the  Human  Life  Amendments  touch  this  or  similar  situations. 

Rather,  S.J.R.  10  and  11  explicitly  seek  to  assure'as  a  matter  of  principle  that 
no  human  being  will  be  deprived  of  the  right  to  life  by  being  categorized  as  a 
nonperson  on  account  of  "age,  health,  function  or  condition  of  dependency." 
That  there  are  doctors  who  contemplate  just  such  a  redefinition  of  human  person 
is  clear  from  the  editorial  in  California  Medicine  which  Senator  Buckley  included 
in  his  introductory  remarks  to  S.J.R.  119  on  May  31,  1973. 

It  requires  no  belaboring  of  Roe  v.  Wade  to  conclude  that  the  burdensome  have 
been  left  in  peril: 

1.  (a)  The  Court  put  forth  as  justification  for  its  purported  refusal  to  resolve 
the  crucial  issue  of  fact  of  when  human  life  begins,  "When  those  trained  in  the 
respective  disciplines  of  medicine,  philosophy,  and  theology  are  unable  to  arrive 
at  any  consensus,  the  judiciary,  at  this  poirit  in  the  development  of  man's  knowledge, 
is  7iot  in  a  position  to  speculate  as  to  the  answer."  93  S.  Ct.  at  730  (Emphasis  added) 
(See  discussion  in  41  Fordham  L.  Rev.  840-42,  859-861,  submitted  herewith.) 

(b)  Professor  Joseph  Fletcher,  a  foremost  theoretician  of  the  abortion  move- 
ment has  written,  "When  is  the  humanum,  humanness,  here  and  when  is  it  gone? 
In  our  present  state  of  knowledge,  I  suspect  this  is  an  unanswerable  questioyi  but  justify 
that  therefore  we  ought  to  be  putting  our  heads  together  to  see  what  criteria  for 
being  'human'  we  can  fairly  well  agree  upon.  It's  worth  a  try."  Medical  initiative 
is  at  stake  in  both  abortion  and  euthanasia  and  the  problem  is  ethically  the  same." 
The  Ethics  of  Abortion,  14  Clinical  Obstetrics  &  Gynecology  1124,  1128  (1971). 
(Emphasis  added.) 

2.  (a)  The  Supreme  Court  wrote  "With  respect  to  the  State's  important  and 
legitimate  interest  in  potential  life,  the  'compelling'  point  is  at  viability.  This  is 
so  because  the  fetus  then  presumably  has  the  capability  of  meaningful  life  outside 
the  mother's  womb."  93  S.  Ct.  at  732.  (Emphasis  added). 

(b)  Dr.  Walter  W.  Sacket,  Jr.,  proponent  of  a  "right  to  die"  bill  in  Florida, 
has  written  of  the  end  of  life,  "I've  had  to  make  a  distinction  between  a  semblance 
of  life  and  life  that  can  be  considered  meaningful."  Medical  Economics,  (April, 
1973).  (Emphasis  added.)  (Quoted  in  Gastonguay,  Euthansia:  The  Next  Medical 
Dilemma,  America,  March  2,  1974,  at  page  152.) 

It  is  evident  from  these  two  examples  alone  that  the  jurisprudence  of  Roe  v. 
Wade  is  the  language  of  aggressive  euthanasia — the  language  of  writing  human 
beings  out  of  the  family  of  human  persons  when  their  lives  are  no  longer  "mean- 
ingful." (See  also  18  St.  Louis  L.J.  390-91,  submitted  herewith). 

Those  of  us  who  have  been  in  the  abortion  controversy  since  the  early  nineteen- 
sixties  know  the  danger  of  the  attitude,  "It  can't  happen  here."  The  intent  of 
S.J.R  10  and  11  (and  by  implication  of  S.J.R.  6)  is  to  make  certain  that  it  does 
not  happen  here.  Because  S.J.R.  10  and  11  are  explicit  in  this  respect,  I  prefer 
the  language  of  these  Amendments  to  S.J.R.  6. 

Conclusio7i 

In  the  light  of  all  the  foregoing,  I  would  urge  to  this  Subcommittee: 

1.  A  constitutional  amendment  is  required. 

2.  A  States  Rights  Amendment  is  unacceptable. 

3.  A  Human  Life  Amendment  will  mandate  none  of  the  horrible  consequences 
urged  by  pro-abortionists,  nor  is  it  plausible  to  conclude  that  they  will  occur. 

4.  The  wording  of  S.J.R.  11  is  best  suited  to  the  purpose  of  a  Human  Life 
Amendment. 
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AN  AMERICAN  TRAGEDY:  THE  SUPREME 
COURT  ON  ABORTION 

ROBERT  M.  BYRN* 

"[/]/  the  deliberate  extinguishment  of  human  life  has  any  effect 
at  all,  it  more  likely  tends  to  lower  our  respect  for  life  and  brutalize 
our  values."'^ 

"New  York  courts  have  already  acknowledged  that,  in  the  con- 
temporary medical  view,  the  child  begins  a  separate  life  from  the 
moment  of  conception."^ 

I.    Introduction 

i^N  January  22,  1973,  in  the  companion  cases  of  Roe  v.  Wade^  and 
Doe  V.  Bolton,'^  the  Supreme  Court  of  the  United  States  declared 
that  unborn  children  are  not  persons  under  section  one  of  the  fourteenth 
amendment.  Basing  its  decision  on  a  right  of  personal  privacy  to  choose 
whether  or  not  to  abort,  the  Court  held  further  that  a  state  may  not  enact 
abortion  legislation  protecting  unborn  children  for  the  period  of  gestation 
prior  to  the  time  the  children  are  said  to  be  "  'viable,'  that  is,  potentially 
able  to  live  outside  the  mother's  womb,  albeit  with  artificial  aid.  Viability 
is  usually  placed  at  about  seven  months  (28  weeks)  but  may  occur  earlier, 
even  at  24  weeks."^ 

Wade  arose  out  of  a  challenge  to  the  Texas  abortion  statutes.^  Texas 
law  incriminated  all  abortions  except  those  "procured  or  attempted  by 
medical  advice  for  the  purpose  of  saving  the  life  of  the  mother."'  In  the 

*    Professor  of  Law,  Fordham  University  School  of  Law. 

1.  Furman  v.  Georgia,  408  U.S.  238,  303  (1972)  (Breiman,  J.,  concurring). 

2.  Bym  v.  New  York  City  Health  &  Hosps.  Corp.,  38  App.  Div.  2d  316,  324,  329 
N.Y.S.2d  722,  729  (2d  Dep't)  (citations  omitted),  aff'd  on  other  grounds,  31  N.Y.2d  194, 
286  N.E.2d  887,  335  N.Y.S.2d  390  (1972),  appeal  dismissed,  93  S.  Ct.  1414  (1973). 

3.  93  S.  Ct.  70S  (1973). 

4.  93  S.  Ct.  739  (1973). 

5.  93  S.  Ct.  at  730  (footnotes  omitted).  Actually,  viability  is  now  placed  at  twenty 
weeks,  and  it  is  generally  recognized  that  the  term  signifies,  not  a  qualitative  characteristic 
of  the  unborn  child,  but  the  ability  of  technology  to  keep  the  child  alive  outside  the  womb 
in  an  artificial  life  support  system.  The  child  is  as  much  alive  before  viability  as  after.  See 
Byrn,  Abortion-on-Demand:  Whose  Morality?,  46  Notre  Dame  Law.  5,  12-13  (1970)  [here- 
inafter cited  as  Byrn].  Although  Justices  Rehnquist  and  White  dissented  in  Wade  and 
Bolton,  they  did  not  challenge  the  Court's  holding  that  unborn  children  (even  after  viability) 
are  not  persons  under  section  one  of  the  fourteenth  amendment.  See  93  S.  Ct.  at  736 
(Rehnquist,  J.,  dissenting);  Id.  at  762  (White,  J.,  dissenting). 

6.  Tex.  Penal  Code  Ann.  arts.  1191-96  (1961).  However,  art.  1195  was  not  challenged.  93 
S.  Ct.  at  709  n.l. 

7.  Tex.  Penal  Code  Ann.  art.  1196  (1961). 
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district  court,^  several  plaintiffs,  including  Roe,  a  pregnant  woman,®  had 
sought  a  declaration  of  the  unconstitutionality  of  the  Texas  abortion  laws 
and  a  permanent  injunction  against  enforcement  on  the  ground  that  the 
statutes  "deprive  married  couples  and  single  women  of  the  right  to  choose 
whether  to  have  children,  a  right  secured  by  the  Ninth  Amendment."^" 
The  three-judge  district  court  agreed,^^  and  also  found  the  statutes  un- 
constitutionally vague.^^  However,  the  court  refused  to  issue  the  injunc- 
tion.^^ Plaintiffs  appealed  the  denial  of  the  injunction,  and  the  Supreme 
Court  determined  that  it  had  jurisdiction  to  deal  not  only  with  the  injunc- 
tion issue,  but  also  with  the  merits  of  the  plaintiffs'  constitutional  claims.^* 
Bolton  arose  out  of  a  similar  challenge  to  the  Georgia  abortion  stat- 
utes.^^  Georgia  law  incriminated  all  abortions  except  those  which,  in  the 
best  clinical  judgment  of  a  duly  licensed  physician,  were  necessary  be- 
cause continuation  of  the  pregnancy  would  endanger  the  life  of  the  preg- 
nant woman  or  would  seriously  and  permanently  injure  her  health;  or 
the  fetus  would  very  likely  be  born  with  a  grave,  permanent,  and  irreme- 
diable mental  or  physical  defect;  or  the  pregnancy  resulted  from  forcible 
or  statutory  rape.^^  In  the  district  court,"  numerous  plaintiffs,  including 
Doe,  a  pregnant  woman,^^  had  (as  in  Wade)  sought  a  declaration  of  the 
unconstitutionality  of  the  Georgia  abortion  laws  and  a  permanent  injunc- 
tion against  enforcement.  Their  claims  were  more  extensive  than  in 
Wade.  In  addition  to  alleging  vagueness  and  invasion  of  the  right  of 
privacy,  the  plaintiffs  asserted  that  the  statutes  unconstitutionally  restric- 
ted the  right  of  physicians  and  others  to  practice  their  professions,  and 
also  discriminated  against  the  poor.^®  The  three-judge  district  court,  find- 

8.  Roe  V.  Wade,  314  F.  Supp.  1217  (N.D.  Tex.  1970). 

9.  Id.  at  1220. 

10.  Id.  at  1219.  There  have  been  a  number  of  similar  challenges  to  state  abortion  laws, 
many  of  them  in  federal  courts  and  some  of  them  were  cited  in  Wade.  See  93  S.  Ct.  at 
727-28.  For  the  most  part,  discussion  of  these  cases  has  been  avoided  in  this  article  because 
obviously  they  did  not  bind  the  Supreme  Court  in  Wade.  The  Court  had  to  consider  the 
merits  of  the  various  constitutional  claims  de  novo.  Its  decision  supersedes  all  others  and  it  is 
that  decision  which  is  under  scrutiny  here. 

11.  314F.  Supp.  at  1221-23. 

12.  Id.  at  1223.  The  Supreme  Court  did  not  reach  the  issue  of  vagueness.  93  S.  Ct.  at 
732.  But  see  United  States  v.  Vuitch,  402  U.S.  62  (1971). 

13.  314  F.  Supp.  at  1225  (1970). 

14.  93  S.  Ct.  at  712. 

15.  Ga.  Code  Ann.  §§  26-1201  to  -1203  (1972). 

16.  Id.  §  26-1202 (a).  Thirteen  other  states  have  statutes  similar  to  Georgia's  and  all 
are  based  on  Model  Penal  Code  §  230.3  (Proposed  Official  Draft  1962).  See  93  S.  Ct.  at  720 
n.37.  Four  states  have  repealed  criminal  sanctions  on  abortions  during  particular  periods  of 
the  pregnancy.  Id.  The  remaining  states  have  statutes  similar  to  the  Texas  law.  Id.  at  709  n.2. 

17.  Doe  V.  Bolton,  319  F.  Supp.  1048  (N.D.  Ga.  1970). 

18.  Id.  at  1057. 

19.  Id.  at  1051. 
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ing  that  "the  concept  of  personal  liberty  embodies  a  right  to  privacy  which 
apparently  is  also  broad  enough  to  include  the  decision  to  abort  a  preg- 
nancy,"^ struck  down  the  substantive  portions  of  the  Georgia  statutes; 
left  standing  certain  procedural  and  medical  standards;  and  refused  to 
issue  an  injunction.^^  Plaintiffs  appealed  the  last  two  rulings,  and  the 
Supreme  Court,  having  passed  on  the  substantive  constitutional  issues  in 
Wade,  restricted  its  opinion  to  a  finding  of  the  unconstitutionality  of  the 
standards.  In  both  Wade^'^  and  Bolton,^^  the  Court  refused  to  reverse  the 
denial  of  the  injunction.^'* 

The  writer  has  long  maintained  that  unborn  children  are  in  all  respects 
live  human  beings  protected  by  section  one  of  the  fourteenth  amendment, 
particularly  the  equal  protection  clause.^^  In  an  opinion  replete  with  error 
and  fraught  with  dangerous  implications,  the  Supreme  Court  in  Wade 
found  to  the  contrary.  It  is  with  these  issues  that  this  article  is  concerned.^^ 

Roe  V.  Wade  is  in  the  worst  tradition  of  a  tragic  judicial  aberration  that 
periodically  wounds  American  jurisprudence  and,  in  the  process,  irrepara- 
bly harms  untold  numbers  of  human  beings.  Three  generations  of  Amer- 
icans have  witnessed  decisions  by  the  United  States  Supreme  Court  which 
explicitly  degrade  fellow  human  beings  to  something  less  in  law  than 
"persons  in  the  whole  sense. "^  One  generation  was  present  at  Scott 
V.  Sandjord,-^  another  at  Buck  v.  BelP^  and  now  a  third  at  Roe  v.  Wade. 
Are  not  three  generations  of  error  enough? 

II.    The  Structure  of  the  Wade  Opinion  and  the  Specific 
Holdings  of  the  Court 

Parts  I  through  IV  of  the  Wade  opinion  contain  an  analysis  of  the 
Texas  anti-abortion  statutes,  a  history  of  the  action,  a  justification  of  the 

20.  Id.  at  loss  (footnote  omitted). 

21.  Id.  at  10S6-S7. 

22.  93  S.  Ct.  at  733. 

23.  Id.  at  752. 

24.  It  is  to  be  noted  that  §  26-1202  (e)  of  the  Georgia  Criminal  Code  contains  a  "con- 
science" clause  protecting  hospitak  and  doctors  who  refuse  to  participate  in  abortions. 
The  Court  in  Bolton  at  least  inferentially  approved  this  section.  93  S.  Ct.  at  750. 

25.  See,  e.g.,  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  31  N.Y.2d  194,  286  N.E.2d 
887,  335  N.Y.S.2d  390  (1972),  appeal  dismissed,  93  S.  Ct.  1414  (1973);  Report  of  the 
Governor's  Commission  Appointed  to  Review  New  York  State's  Abortion  Law,  Minority 
Report  47,  51-56,  67-68  (1968);  Byrn,  Abortion  in  Perspective,  5  Duquesne  L.  Rev.  125, 
126-29,  134-35  (1966). 

26.  Since  Bolton  does  not  deal  with  these  issues,  that  decision  will  be  referred  to  only 
in  so  far  as  it  clarifies  some  substantive  point  in  Wade. 

27.  93  S.  Ct.  at  731. 

28.  60  U.S.  (19  How.)  393  (1857). 

29.  274U.S.  200  (1927). 
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Court's  inquiry  into  the  merits,  and  a  decision  on  the  issues  of  justiciabil- 
ity, standing  and  abstention.*'^ 

Part  V  sets  up  the  basic  contention  of  the  appellants  that  "the  Texas 
statutes  .  .  .  invade  a  right,  said  to  be  possessed  by  the  pregnant  woman, 
to  choose  to  terminate  her  pregnancy,'^  a  right  which  appellants  would 
discover  "in  the  Fourteenth  Amendment's  Due  Process  Clause;  or  in  per- 
sonal, marital,  familial,  and  sexual  privacy  said  to  be  protected  by  the  Bill 
of  Rights  or  its  penumbras  ...  or  among  thoserights_j:eserved  to  the 
people  by  the  Ninth  Amendment  .  .  .  ."^^ 

Before  addressing  this  claim,  the  Court  felt  "it  desirable  briefly  to  sur- 
vey, in  several  aspects,  the  history  of  abortion,  for  such  insight  as  that 
history  may  afford  us,  and  then  to  examine  the  state  purposes  and  interests 
behind  the  criminal  abortion  laws."*^  The  historical  survey  in  Part  VI  of 
the  opinion  covers  ''Ancient  attitudes,^'  "The  Hippocratic  Oath^''  '■'The 
Common  Law,^^  ''The  English  statutory  law,^*  "The  American  law^''  "The 
position  oj  the  American  Medical  Association,^^  "The  position  of  the  Amer- 
ican Public  Health  Association,^^  and  "The  position  oj  the  American  Bar 
Association."^^ 

In  Part  VII,  the  Court  analyzed  the  three  reasons  usually  advanced  "to 
explain  historically  the  enactment  of  criminal  abortion  laws  in  the  19th 
century  and  to  justify  their  continued  existence."**  The  first  reason,  not 
advanced  by  Texas  and  which  "no  court  or  commentator  has  taken  .  .  . 
seriously,"*^  is  to  discourage  illicit  intercourse.  The  second  is  the  protec- 
tion of  the  pregnant  woman  against  a  hazardous  medical  procedure,  an 
interest  which  because  of  "[m]odern  medical  techniques"  has  "largely 
disappeared,"  at  least  for  the  period  of  pregnancy  "prior  to  the  end  of  the 
first  trimester,"  although  "the  State  retains  a  definite  interest  in  protecting 
the  woman's  own  health  and  safety  when  an  abortion  is  proposed  at  a 
late  stage  of  pregnancy."*®  The  third  reason  "is  the  State's  interest — some 
phrase  it  in  terms  of  duty — in  protecting  prenatal  life."*^ 

Parts  VIII  (the  pregnant  woman's  "right  of  privacy"  to  decide  whether 
or  not  to  abort),  IX  (the  absence  of  a  compelUng  state  interest  in  the 

30.  93  S.  Ct.  at  709-15.  Jurisdiction,  justiciability,  standing  and  abstention  are  outside 
the  scope  of  this  article. 

31.  Id.  at  715. 

32.  Id. 

33.  Id.  at  715-24.  Since  this  article  is  concerned  with  Anglo-American  law,  there  is  no 
need  to  comment  on  the  Court's  analysis  of  ancient  attitudes  and  the  Hippocratic  Oath. 

34.  Id.  at  724. 

35.  Id.  (footnote  omitted). 

36.  Id.  at  725.  An  inquiry  as  to  whether  abortion  is  truly  safe  in  the  first  trimester  is 
outside  the  scope  of  this  article. 

37.  Id. 
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"fetus"  as  a  legal  person  or  a  human  life  or  both),  and  X  (the  residual 
interests  of  the  state  in  safeguarding  the  pregnant  woman  against  the 
health  hazards  of  a  late  abortion  and  in  protecting  the  "potentiality  of 
life"  after  viability)  contain  the  Court's  decision  on  the  merits.^  The 
Court  held:  jirst,  the  "right  of  privacy,  whether  it  be  founded  in  the  Four- 
teenth Amendment's  concept  of  personal  liberty  and  restrictions  upon  state 
action,  as  we  feel  it  is,  or,  as  the  District  Court  determined,  in  the  Ninth 
Amendment's  reservation  of  rights  to  the  people,  is  broad  enough  to  en- 
compass a  woman's  decision  whether  or  not  to  terminate  her  pregnancy;  "*• 
second,  "this  right  is  not  unqualified  and  must  be  considered  against  im- 
portant state  interests  in  regulation;"^  third,  the  right  of  privacy  being  a 
"fundamental  right,"  regulation  limiting  it  may  be  justified  only  by  a 
"compelling  state  interest,"  and  restrictive  legislation  "must  be  narrowly 
drawn  to  express  only  the  legitimate  state  interests  at  stake;  "^^  fourth, 
Texas  urges  that  it  has  a  compelling  state  interest  in  protecting  the  fetus' 
right  to  life  as  guaranteed  by  the  fourteenth  amendment,^^  but  "the  word 
'person,'  as  used  in  the  Fourteenth  Amendment,  does  not  include  the  un- 
born ;"^^  jijth,  Texas  urges  "that,  apart  from  the  Fourteenth  Amendment, 
life  begins  at  conception  and  is  present  throughout  pregnancy,  and  that, 
therefore,  the  State  has  a  compelling  interest  in  protecting  that  life  from 
and  after  conception,"^*  but  "[w]e  need  not  resolve  the  difficult  question 
of  when  life  begins.  When  those  trained  in  the  respective  disciplines  of 
medicine,  philosophy,  and  theology  are  unable  to  arrive  at  any  consensus, 
the  judiciary,  at  this  point  in  the  development  of  man's  knowledge,  is  not 
in  a  position  to  speculate  as  to  the  answer,"*^  and,  "the  imborn  have  never 
been  recognized  in  the  law  as  persons  in  the  whole  sense;"**  sixth,  "we  do 
not  agree  that,  by  adopting  one  theory  of  life,  Texas  may  override  the 
rights  of  the  pregnant  woman  that  are  at  stake;  "*^  seventh,  a  state  "does 
have  an  important  and  legitimate  interest  in  preserving  and  protecting 
the  health  of  the  pregnant  woman,""  however,  this  interest  does  not  reach 

38.  Id.  at  726-32. 

39.  Id.  at  727. 

40.  Id. 

41.  Id.  at  728.  Justice  Rehnquist  in  dissent  objected  that  the  compelling  state  interest 
test  applies  to  the  equal  protection  clause,  not  the  due  process  clause.  Id.  at  737  (Rehnquist, 
J.,  dissenting). 

42.  Id.  at  728. 

43.  Id.  at  729  (footnote  omitted). 

44.  Id.  at  730. 

45.  Id. 

46.  Id.  at  731. 

47.  Id. 

48.  Id. 
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the  "compelling"  point  until  approximately  the  end  of  the  first  trimester/^ 
from  and  after  which  "a  State  may  regulate  the  abortion  procedure  to 
the  extent  that  the  regulation  reasonably  relates  to  the  preservation  and 
protection  of  maternal  health;  "°*'  but  "for  the  period  of  pregnancy  prior 
to  this  'compelling'  point,  the  attending  physician,  in  consultation  with  his 
patient,  is  free  to  determine,  without  regulation  by  the  State,  that  in  his 
medical  judgment  the  patient's  pregnancy  should  be  terminated.  If  that 
decision  is  reached,  the  judgment  may  be  effectuated  by  an  abortion  free 
of  interference  by  the  State;  "^^  eighth,  a  state  has  an  important  and  legiti- 
mate interest  in  "protecting  the  potentiality  of  human  life,"^^  but  this  in- 
terest does  not  reach  the  "compelling"  point  until  viabihty,^^  and  "[i]f  the 
State  is  interested  in  protecting  fetal  life  after  viability,  it  may  go  so  far 
as  to  proscribe  abortion  during  that  period  except  when  it  is  necessary  to 
preserve  the  life  or  health  of  the  mother; "^^  ninth,  the  Texas  statute 
"sweeps  too  broadly,"  and  "cannot  survive  the  constitutional  attack  made 
upon  it  here;"^^  tenth,  no  decision  is  made  with  respect  to  the  father's 
rights,  if  any,  in  the  abortion  decision,  or  the  rights,  if  any,  of  the  parents 
of  an  unmarried  pregnant  minor  ;^*'  eleventh,  since  a  state  "may,  if  it 
chooses,"  enact  legislation  restricting  abortion  within  the  limits  set  forth 
above,^^  it  follows  that  the  state  may,  if  it  chooses,  repeal  all  laws  restrict- 
ing abortion,  and  allow  "the  potentiality  of  life"  to  be  destroyed  up  to  the 
moment  of  birth. 

With  respect  to  unborn  children,  the  Wade  decision  means  at  a  mini- 
mum: that  an  unborn  child  is  neither  a  fourteenth  amendment  person  nor 
a  live  human  being  at  any  stage  of  gestation;  an  unborn  child  has  no  right 
to  live  or  to  the  law's  protection  at  any  stage  of  gestation;  a  state  may  not 
protect  an  unborn  child  from  abortion  until  viability;  after  viability,  a 
state  may,  if  it  chooses,  protect  the  unborn  child  from  abortion,  but  an 
exception  must  be  made  for  an  abortion  necessary  to  preserve  the  life  or 
health  of  the  mother;  and  finally,  health  having  been  defined  in  Doe  v. 
Bolton  to  include  "all  factors — physical,  emotional,  psychological,  familial, 
and  the  woman's  age — relevant  to  the  well-being  of  the  patient,"^^  it  fol- 
lows that  a  physician  may  with  impunity  equate  the  unwantedness  of  a 

49.  Id.  at  731-32. 

50.  Id.  at  732 ;  see  text  accompanying  note  36  supra. 

51.  93  S.  Ct.  at  732. 

52.  Id.  at  731. 

53.  Id.  at  732. 

54.  Id. 

55.  Id. 

56.  Id.  at  733  n.67. 

57.  Id.  at  732-33 

58.  Id.  at  747. 
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pregnancy  with  a  danger  to  the  pregnant  woman's  health — emotional, 
psychological  or  otherwise.  Thus,  even  after  viability,  there  is  little  that 
a  state  can  do  to  protect  the  unborn  child. 

III.    The  Fundamental  Errors  in  Wade:  In  General 

Upon  analysis,  it  becomes  evident  that  the  structure  of  the  Court's  opin- 
ion in  Wade  is  defective.  The  Court  agreed  that  if  the  fourteenth  amend- 
ment personhood  of  the  unborn  child  were  established,  "the  appellant's 
case,  of  course,  collapses,  for  the  fetus'  right  to  life  is  then  guaranteed 
specifically  by  the  Amendment."^^  Hence,  the  approach  of  the  Court 
should  have  been  to  decide:  (a)  whether  the  unborn  child,  as  a  matter  of 
fact,  is  a  live  human  being,  (b)  whether  all  live  human  beings  are  "per- 
sons" within  the  fourteenth  amendment,  and  (c)  whether,  in  the  light 
of  the  answers  to  (a)  and  (b),  the  state  has  a  compelling  interest  in  the 
protection  of  the  unborn  child,  or  to  put  it  another  way,  whether  there  are 
any  other  interests  of  the  state  which  would  justify  denying  to  the  unborn 
child  the  law's  protection  of  his  life.  Instead,  the  Court  reversed  the  in- 
quiry, deciding  first  that  the  right  of  privacy  includes  a  right  to  abort, 
then  deciding  that  the  unborn  child  is  not  a  person  within  the  meaning  of 
the  fourteenth  amendment,  and  finally,  refusing  to  resolve  the  factual 
question  of  whether  an  abortion  kills  a  live  human  being.  In  effect,  the 
Court  raised  a  presumption  against  the  constitutional  personality  of  un- 
born children  and  then  made  it  irrebuttable  by  refusing  to  decide  the  basic 
factual  issue  of  prenatal  humanbeingness. 

The  refusal  to  resolve  the  threshold  question  of  fact  at  the  outset  is 
the  crucial  error  in  Wade.  There  is  a  "  'long  course  of  judicial  construction 
which  establishes  as  a  principle  that  the  duty  rests  on  this  Court  to  decide 
for  itself  facts  or  constructions  upon  which  federal  constitutional  issues 
rest.'  "®°  This  fundamental  error  may  have  been  caused  by  the  Court's 
misapprehension  of  the  common  law  of  abortion  and  the  motivation  behind 
early  American  anti-abortion  statutes.  This,  in  turn,  apparently  led  the 
Court  to  forego  researching  the  intent  of  the  framers  of  the  fourteenth 
amendment:  to  bring  within  the  aegis  of  the  due  process  and  equal  pro- 
tection clauses  every  member  of  the  human  race,  regardless  of  age,  im- 
perfection or  condition  of  unwantedness.  Left  without  any  reliable  histori- 
cal basis  for  constitutional  interpretation,  the  Court  both  failed  to  allude 

59.  Id.  at  728.  This  statement  quite  dearly  and  correctly  means  that  the  right  of 
personal  privacy  is  subordinate  to  the  fourteenth  amendment  right  to  life.  Hence,  the  key 
question  is  whether  the  unborn  child  is  a  human  being-cum-human  person.  If  so,  then 
the  right  of  privacy  does  not  include  the  right  to  abort. 

60.  Napue  v.  Illinois,  360  U.S.  264,  272  (1959)  (footnote  omitted),  quoting  Kern- 
Limerick,  Inc.  V.  Scurlock,  347  U.S.  110,  121  (1954). 
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to  its  own  prior  explication  of  "person"  under  section  one  of  the  four- 
teenth amendment  and  mistook  the  general  status  in  law  of  unborn  chil- 
dren. Further,  it  adverted  to  a  number  of  criteria  which  it  erroneously 
interpreted  as  proof  that  the  unborn  child  is  not  a  person  at  all  under  the 
fourteenth  amendment.  In  short,  error  was  piled  upon  error. 

IV.    The  Historical  Errors 

At  the  very  beginning  of  its  opinion  in  Wade,  the  Supreme  Court  an- 
nounced: 

Our  task,  of  course,  is  to  resolve  the  issue  by  constitutional  measurement  free  of 
emotion  and  of  predilection.  We  seek  earnestly  to  do  this,  and,  because  we  do, 
we  have  inquired  into,  and  in  this  opinion  place  some  emphasis  upon,  medical  and 
medical-legal  history  and  what  that  history  reveals  about  man's  attitudes  toward 
the  abortive  procedure  over  the  centuries.*^ 

At  the  end  of  the  opinion,  the  Court  concluded  that  its  holding  was  con- 
sistent "with  the  lessons  and  example  of  medical  and  legal  history"  and 
"with  the  lenity  of  the  common  law  .  .  .  .""^ 

It  is  evident  that  the  Court's  finding  that  unborn  children  are  not  four- 
teenth amendment  persons  was  deeply  influenced  by  its  own  interpreta- 
tion of  history,  which,  for  all  practical  purposes,  was  dictated  by  an  un- 
critical acceptance  of  two  law  review  articles  by  abortion  advocate  Cyril 
Means.^^  Unfortunately,  the  Court's  understanding  of  the  Anglo-American 
history  of  the  law  of  abortion  is  both  distorted  and  incomplete.  Because 
these  errors  are  so  significant  and  because  they  span  a  period  beginning 
in  the  thirteenth  century  and  extending  into  the  twentieth,  a  major  portion 
of  this  article  must  be  devoted  to  them. 

The  following  are  the  Court's  key  historical  observations: 

It  is  undisputed  that  at  the  common  law,  abortion  performed  before  "quickening" — 
the  first  recognizable  movement  of  the  fetus  in  utero,  appearing  usually  from  the 
16th  to  the  18th  week  of  pregnancy — ^was  not  an  indictable  offense.  ,  .  .^* 

.  .  .  [I]t  now  appear  [s]  doubtful  that  abortion  was  ever  firmly  established  as  a 
common  law  crime  even  with  respect  to  the  destruction  of  a  quick  fetus. ^' 

61.  93  S.  Ct.  at  709. 

62.  Id.  at  733. 

63.  Means,  The  Phoenix  of  Abortional  Freedom:  Is  a  Penumbra]  or  Ninth- Amendment 
Right  About  to  Arise  from  the  Nineteenth-Century  Legislative  Ashes  of  a  Fourteenth- 
Century  Common-Law  Liberty?,  17  N.Y.L.F.  335  (1971);  Means,  The  Law  of  New  York 
Concerning  Abortion  and  the  Status  of  the  Foetus,  1664-1968:  A  Case  of  Cessation  of 
Constitutionality,  14  N.Y.L.F.  411  (1968).  The  Supreme  Court  referred  to  these  articles 
respectively  as  "Means  II"  and  "Means  I,"  and  they  are  so  dted  hereinafter. 

64.  93  S.  Ct.  at  716  (footnote  omitted). 

65.  Id.  at  718. 


133 


1973]  THE  SUPREME  COURT  ON  ABORTION  815 

...  It  was  not  until  after  the  War  Between  the  States  that  legislation  began  gen- 
erally to  replace  the  common  law.  .  .  .^^ 

It  is  thus  apparent  that  at  common  law,  at  the  time  of  the  adoption  of  our  Con- 
stitution, and  throughout  the  major  portion  of  the  19th  century,  abortion  was  viewed 
with  less  disfavor  than  under  most  American  statutes  currently  in  effect.  Phrasing 
it  another  way,  a  woman  enjoyed  a  substantially  broader  right  to  terminate  a  pregnancy 
than  she  does  in  most  States  today.  .  .  .^ 

Parties  challenging  state  abortion  laws  .  .  .  claim  that  most  state  laws  were  de- 
signed solely  to  protect  the  woman.  .  .  .  The  few  state  courts  called  upon  to  inter- 
pret their  laws  in  the  late  19th  and  early  20th  centuries  did  focus  on  the  State's 
interest  in  protecting  the  woman's  health  rather  than  in  preserving  the  embryo  and 
fetus.^8 

All  this,  together  with  our  observation,  .  .  .  that  throughout  the  major  portion  of 
the  19th  century  prevailing  legal  abortion  practices  were  far  freer  than  they  are  today, 
persuades  us  that  the  word  'person,'  as  used  in  the  Fourteenth  Amendment,  does  not 
include  the  unbom.^^ 

The  historical  picture  painted  by  the  Court  is  one  of  a  "right"  to  abort, 
extending  from  the  earliest  common  law,  through  most  of  the  nineteenth 
century  in  America,  until  the  post-Civil  War  enactment  of  abortion  stat- 
utes (which,  in  the  Court's  view,  were  intended  for  the  pregnant  woman's 
protection  and  not  that  of  her  unborn  child)  and  being  completely  unim- 
paired by  the  fourteenth  amendment.  At  issue,  therefore,  is  the  status  of 
abortion — or  more  accurately,  the  status  of  the  unborn  child — at  common 
law,  under  nineteenth  century  American  abortion  statutes,  and  under 
the  fourteenth  amendment. 

A.     The  Common  Law 

It  has  been  claimed,  alternatively,  that  abortion  was  not  a  crime  at  all 
at  common  law,  but  a  ''freedom"  of  the  pregnant  woman,  or  that  abortion 
was  a  crime  only  after  quickening.  Ergo,  the  unborn  child  is  not  a  four- 
teenth amendment  person.'^"  These  claims  obviously  influenced  the  Court 
in  Wade.  The  more  plausible  view  of  the  common  law  is  to  the  contrary; 
namely:  (a)  even  the  earliest  common  law  cases  do  not  support  the  prop- 
osition that  abortion  was  regarded  as  a  "liberty"  or  "freedom"  or  "right" 
of  the  pregnant  woman  or  anyone  else;  (b)  "quickening"  was  utilized  in 
the  later  common  law  as  a  practical  evidentiary  test  to  determine  whether 
the  abortion  had  been  an  assault  upon  a  live  human  being  in  the  womb 

66.  Id.  at  720. 

67.  Id. 

68.  Id.  at  725-26  (footnotes  omitted). 

69.  Id.  at  729  (footnote  omitted). 

70.  See  note  63  supra. 
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and  whether  the  abortional  act  had  caused  the  child's  death;  this  eviden- 
tiary test  was  never  intended  as  a  judgment  that  before  quickening  the 
child  was  not  a  live  human  being;  and,  (c)  at  all  times,  the  common  law 
disapproved  of  abortion  as  malum  in  se  and  sought  to  protect  the  child  in 
the  womb  from  the  moment  his  living  biological  existence  could  be  proved. 

Anglo-Saxon  law  before  the  Norman  Conquest  penalized  abortion  civilly 
in  the  form  of  heavy  fines,  and  ecclesiastically  in  the  form  of  penances.'^ 
In  the  thirteenth  century,  abortion  of  a  fetus  "formed  [or]  animated,  and 
particularly  if  it  be  animated,"  was  condemned  as  homicide  by  Bracton'^ 
and,  later  in  the  same  century  by  the  anon5mious  legal  writer,  Fleta, 
although  Fleta  used  the  term  ''formed  and  animated."^^ 

The  biologists  of  the  thirteenth  century  taught  that  a  new  life,  biolog- 
ically separate  from  the  mother,  came  into  being  (animation)  when  the 
fetal  body  assumed  a  recognizable  human  form  (formation),  approxi- 
mately forty  days  after  conception  (eighty  days  in  the  case  of  a  female)  J'^ 
This  being  the  science  of  the  day,  Bracton's  use  of  the  term  formed  or 
animated  is  somewhat  puzzling.  It  is  possible  that  he  meant  to  leave  open 
the  question  of  whether  animation  might  occur  at  some  time  before  for- 
mation in  deference  to  Christian  teaching  which  condemned  all  abortion,''^ 
although  biologically,  philosophically  and  canonically,  an  abortion  after 
formation  was  regarded  as  a  much  more  serious  offense.  On  the  other  hand, 
it  is  probably  unfair  to  argue  that  Bracton  incorporated  into  secular  law 
a  concept  not  supported  by  contemporary  secular  science.  His  use  of  the 
disjunctive  "or"  and  the  phrase  "and  particularly  if  it  be  animated"  may 
have  been  intended  only  to  emphasize  that  abortion  was  a  crime  against 
human  life.  Fleta  understood  Bracton  to  mean  that  formation  and  anima- 
tion coincided  ("formed  and  animated")  and  Bracton  has  been  so  trans- 
lated.'« 

Biology  led  the  way  in  the  thirteenth  century,  and  other  disciplines, 
including  law  and  ethics  followed.  Though  Bracton  was  a  canonist,  the 
canon  law  of  abortion  was  itself  the  product  of  current  biological  thought. 
Bracton  appears  to  be  the  common  law's  first  interdisciplinarian,  using 

71.  G.  Grisez,  Abortion:  The  Myths,  The  Realities,  and  the  Arguments  186-87  (1970) 
[hereinafter  cited  as  Grisez]. 

72.  Quay,  Justifiable  Abortion — Medical  and  Legal  Foundations,  49  Geo.  LJ.  395,  431 
(1961)  [hereinafter  cited  as  Quay]. 

73.  Id. 

74.  J.  Noonan,  Contraception  88-91,  216-17  (1966);  Means  I,  supra  note  63,  at  411-12; 
Quay,  supra  note  72,  at  426-31. 

75.  See  J.  Noonan,  An  Almost  Absolute  Value  in  History,  in  The  Morality  of  Abortion: 
Legal  and  Historical  Perspectives  1  (J.  Noonan  ed.  1970). 

76.  2  H.  Bracton,  De  Legibus  et  Consuetudinibus  Angliae  278-79  (T.  Twiss  ed.  1879). 
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secular  science  as  the  basis  for  rational  law,  updating  the  disapproval  of 
abortion  that  had  existed  even  prior  to  the  Norman  Conquest. 

Common  law  judges  and  lawyers  from  the  fourteenth  century  onward 
faced  a  major  problem:  how  to  accommodate  Bracton's  substantive  crime 
to  the  practical  requirements  of  proof  that  the  aborted  woman  had  been 
pregnant,  that  the  aborted  child  had  been  alive,  and  that  the  abortional 
act  had  killed  the  child. 

Pro-abortion  writers  rely  on  two  fourteenth  century  cases  to  "prove" 
that  abortion  was  a  treasured  common  law  freedom  of  medieval  English 
women."  One  might  easily  question  the  relevance  of  the  fourteenth  cen- 
tury to  the  fourteenth  amendment.  Still,  if  one  thing  is  certain  about  the 
two  cases,  it  is  that  they  do  not  support  the  pro-abortion  contention. 

As  translated  by  Professor  Means,  the  earlier  case  (1327)  reads  as 
follows : 

Writ  issued  to  the  Sheriff  of  Gloucestershire  to  apprehend  one  D.  who,  according  to 
the  testimony  of  Sir  G[eoffrey]  Scrop[e]  [the  Chief  Justice  of  the  King's  Bench], 
is  supposed  to  have  beaten  a  woman  in  an  advanced  stage  of  pregnancy  who  was 
carrying  twins,  whereupon  directly  afterwards  one  twin  died,  and  she  was  delivered  of 
the  other,  who  was  baptized  John  by  name,  and  two  days  afterwards,  through  the  in- 
jury he  had  sustained,  the  child  died:  and  the  indictment  was  returned  before  Sir  G. 
Scrop[e],  and  D.  came,  and  pled  Not  Guilty,  and  for  the  reason  that  the  Justices  were 
unwilling  to  adjudge  this  thing  a  felony,  the  accused  was  released  to  mainpernors, 
and  then  the  argument  was  adjourned  sine  die.  [T]hus  the  writ  issued,  as  before  stated, 
and  Sir  G.  Scrop[e]  rehearsed  the  entire  case,  and  how  he  [D.]  came  and  pled. 

Herle:  to  the  sheriff:  Produce  the  body,  etc.  And  the  sheriff  returned  the  writ  to 
the  bailiff  of  the  franchise  of  such  place,  who  said,  that  the  same  fellow  was  taken 
by  the  Mayor  of  Bristol,  but  of  the  cause  of  this  arrest  we  are  wholly  ignorant.'^^ 

When  the  defendant  originally  appeared  before  King's  Bench,  and  the 
"justices  were  unwilling  to  adjudge  this  thing  a  felony,"  he  was  released 
to  mainpernors  (akin  to  bail)  and  the  argument  was  adjourned  sine  die. 
The  writ  was  not  dismissed.  The  report  of  the  case,  then,  is  not  the  report 
of  the  original  proceedings  before  King's  Bench  but  of  subsequent  pro- 
ceedings. It  is  evident  that  the  Chief  Justice  of  King's  Bench  (Scrope) 
was  reporting  the  prior  action  of  King's  Bench  to  another  judicial  body. 
Herle,  who  ordered  the  sheriff  to  produce  the  body  after  hearing  Scrope's 
account  of  the  prior  proceedings,  was  not  a  member  of  King's  Bench, 
but  was  the  Chief  Justice  of  the  Common  Bench.  The  presence  and  inter- 
vention of  the  Chief  Justice  of  the  Common  Bench  are  explicable  only  if 
these  subsequent  proceedings  were  before  the  King's  Council;  otherwise, 
they  are  not. 

77.  See,  e.g..  Means  II,  supra  note  63,  at  336-41. 

78.  Id.  at  337,  338  n.4  (footnote  omitted),  translating  Y.  B.  Mich.  1  Edw.  3,  f.  23,  pi.  18 
(1327). 
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The  King's  Council,  among  its  other  functions,  served  as  a  body  of 
consultation  and  advice  for  justices  who  were  experiencing  legal  difficulty 
in  deciding  a  case.'^^  The  justices  of  the  realm  were  ex  officio  members  of 
the  Council,^"  which  operated  at  times  either  as  a  conference  of  judges,^^ 
or  as  an  alternative  to  the  King's  Bench.^^  Moreover,  the  Council  gave 
attention  to  anything  that,  because  of  the  incompleteness  of  the  law, 
required,  in  whole  or  in  part,  exceptional  treatment.^^ 

It  is  most  probable  that  in  1327  the  justices  of  King's  Bench  consulted 
the  Council  for  assistance  in  deciding  a  case  of  first  impression,  as  they 
attempted  to  interpret  and  apply  Bracton  and  Fleta.  The  need  to  resort 
to  the  Council  would  explain  the  adjournment  sine  die  and  the  admission 
of  defendant  to  bail  at  the  original  proceedings  before  King's  Bench.^* 
However,  since  the  arrest  of  the  defendant  on  another  charge  precluded 
further  proceedings,  the  Council's  instruction  was  not  forthcoming  and 
no  final  disposition  was  made  of  the  case.  It  is  authority  for  nothing  except 
the  unwillingness  of  the  court  to  let  the  abortionist  go  unpunished  and  the 
justices'  puzzlement  over  how  properly  to  deal  with  him.  Subsequent  his- 
tory would  suggest  that  the  justices'  dilemma  was  rooted  in  problems  of 
proof.  Had  the  abortionist's  act  really  been  the  cause  of  the  stillbirth? 
Had  the  two-day-old  twin  died  from  the  abortion  or  some  other  cause? 

The  next  reported  abortion  case  was  decided  in  1348,  Like  the  1327 
case,  it  helps  the  pro-abortionists  not  at  all.  As  translated  by  Professor 
Means,  the  report  reads  as  follows: 

One  was  indicted  for  killing  a  child  in  the  womb  of  its  mother,  and  the  opinion 
was  that  he  shall  not  be  arrested  on  this  indictment  since  no  baptismal  name  was 
in  the  indictment,  and  also  it  is  difl&cult  to  know  whether  he  killed  the  child  or  not, 
etc.s" 

The  court  did  not  dismiss  the  indictment  on  the  ground  that  abortion 
was  not  an  offense  at  common  law.  Indeed,  if  that  were  the  case,  there 

79.  Select  Cases  Before  the  King's  Council  1243-1482,  at  xvii-xviii  (I.  Leadam  &  J.  Bald- 
win eds.  1918). 

80.  Id.  at  xvi. 

81.  Id.  at  xxi-xxii. 

82.  Id.  at  xxii. 

83.  Id.  at  xxvi. 

84.  "Moreover  a  case  before  the  justices  might  become  a  case  before  the  council  not  by  an 
appeal  or  change  of  venue,  but  by  a  postponement  until  the  council  .  .  .  should  assemble."  Id. 
at  xxi.  It  is  to  be  noted  that  after  the  accession  of  Edward  III  in  January,  1327,  King's 
Bench,  perhaps  unsure  of  its  authority,  refused  to  impose  criminal  penalties  in  some  cases 
with  the  result  that  the  King  called  the  CouncU  to  York  to  decide  on  what  should  be  done 
to  restore  normal  proceedings.  Select  Cases  in  the  Court  of  King's  Bench  Under  Edward  II, 
xiv-xv  (G.  Sayles  ed.  1957).  It  was  while  the  Council  (mcluding  Scrope  and  Herle)  was 
at  York  that  the  proceedmgs  in  the  1327  case  occurred. 

85.  Means  II,  supra  note  63,  at  339,  translating  Y.B.  Mich.  22  Edw.  3  (1348). 
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would  have  been  no  indictment  at  all,  or  the  indictment  would  have  been 
dismissed  expressly  on  that  ground.  Rather,  the  inference  is  that  abortion 
was  a  substantive  offense,  but  the  indictment  had  to  be  dismissed  for  a 
defect  in  pleading  (no  baptismal  name)  and  an  impossibility  of  proof  (the 
cause  of  the  child's  death)  .^^ 

The  1327  case  merely  demonstrates  the  dilemma  of  the  justices  in  at- 
tempting to  apply  Bracton's  rule  in  a  case  of  first  impression.  The  infer- 
ence in  the  1348  case  is  that  abortion  was  a  crime  but  difficulties  in  plead- 
ing and  proof  barred  prosecution  and  conviction.^^  Certainly  there  is 
nothing  in  these  cases  to  suggest  that  abortion  was  regarded  as  a  ''freedom." 

Sixteenth  century  writers^^  were  persuaded  by  these  difficulties  to  state, 
as  a  practical  matter,  that  abortion  was  not  a  crime.  Then,  in  the  seven- 
teenth century,  a  way  was  found  to  satisfy  the  proof  requirements,  at 
least  for  some  abortions. 

The  seventeenth  century,  as  an  era  of  abortion  law  reform,  began  with 
R.  V.  Sims^^  wherein  it  was  said  that  if  an  aborted  child  were  born  alive 
with  marks  of  the  abortion  and  then  died,  it  was  murder,  but  if  the  child 
were  stillborn,  there  was  no  murder  because  it  could  not  be  known 
"whether  the  child  were  living  at  the  time  of  the  batterie  or  not,  or  if  the 
batterie  was  the  cause  of  the  death  .  .  .  ."^°  The  Sims  live-birth-murder 
doctrine  provided  only  a  minor  solution  to  the  problems  of  proof  which 
were  highlighted  and  reiterated  in  the  remainder  of  the  Sims  rule. 

Later  in  the  seventeenth  century,  Coke  attempted  to  contribute  a 
further  solution: 

If  a  woman  be  quick  with  childe,  and  by  a  Potion  or  otherwise  killeth  it  in  her 

86.  It  is  not  only  in  abortion  cases  that  problems  of  proof  of  causation  prevented  a  con- 
viction for  the  killing  of  a  human  being.  At  common  law,  a  defendant  could  not  be  con- 
victed of  a  homicide  if  his  victim  died  more  than  a  year  and  a  day  after  the  assault,  the 
theory  being  that  after  that  time,  it  was  impossible,  given  the  state  of  medical  knowledge, 
to  prove  that  the  defendant's  assault  had  been  the  cause  of  the  victim's  death.  R.  Perkins, 
Criminal  Law  28-29  (2d  ed.  1969).  Of  course,  despite  this  rule,  the  substantive  common  law 
of  homicide  remained  intact.  So  too,  despite  the  difficulties  in  proof  in  abortion  cases  at 
common  law,  the  clear  inference  from  the  1348  case  is  that  a  substantive  crime  of  abortion 
did  exist. 

87.  It  is  probably  for  this  reason  that  the  canonical  courts  took  jurisdiction  of  the  oSense. 
It  is  interesting,  however,  that  there  were  apparently  no  abortion  prosecutions  in  the 
canonical  courts  after  the  sixteenth  century.  Means  I,  supra  note  63,  at  439.  In  the  seven- 
teenth century,  the  common  law  began  to  find  solutions  to  the  problems  of  proof. 

88.  For  example,  Staundford  and  Lambard,  two  sixteenth-century  writers,  seem  to  have 
denied  the  existence  of  abortion  as  a  crime.  It  is  generally  accepted  that  they  took  this  posi- 
tion because  of  the  historical  difficulty  in  proving  the  crime,  and  the  resulting  paucity  of 
indictments  for  abortion.  See  Davies,  Child-Killing  in  English  Law,  1  Modern  L.  Rev.  203 
(1937). 

89.  75  Eng.  Rep.  1075  (K.B.  1601). 

90.  Id.  at  1076. 
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wombe;  or  if  a  man  beat  her,  whereby  the  childe  dieth  in  her  body,  and  she  is  deliv- 
ered of  a  dead  childe,  this  is  a  great  misprison  [misdemeanor],  and  no  murder: 
but  if  the  childe  be  bom  alive,  and  dieth  of  the  Potion,  battery,  or  other  cause,  this 
is  murder:  for  in  the  law  it  is  accounted  a  reasonable  creature,  in  rerum  natura, 
when  it  is  bom  alive  .^^ 

The  Supreme  Court  in  Wade,  in  effect,  accuses  Coke,  as  attorney 
general  in  Sims^^  and  as  author  of  the  Third  Institute,  of  inventing  the 
crime  of  abortion  in  defiance  of  the  1327  and  1348  cases.^^  An  analysis 
of  Coke's  rules  in  the  light  of  prior  and  contemporary  law  reveals  that 
the  accusation  is  without  merit.  As  already  pointed  out,  the  1327  and 
1348  cases  are  not  contrary  to  the  substantive  law  propounded  by 
Bracton  and  Fleta.  Also,  the  live-birth-murder  rule  in  Sims,  which  Coke 
adopted  and  which  undisputably  became  fixed  in  EngHsh  law,^*  is  in 
accord  with  Bracton  and  Fleta.  Moreover,  in  limiting  the  misdemeanor 
of  abortion  to  a  woman  "quick  with  childe,"  Coke  cited  Bracton  and 
Fleta.^^  It  seems  likely,  therefore,  that  he  meant  to  identify  ''quick  with 
childe"  with  "formed  and  animated."  He  did,  however,  depart  from  the 
earlier  authorities  by  classifying  the  crime  as  a  serious  misdemeanor 
rather  than  murder.  The  modification  probably  resulted  from  difficulties 
in  proving  that  the  stillbirth  was  the  result  of  the  abortion.  Finally, 
Coke's  statement  that  the  child  is  accounted  "in  rerum  natura,  when  it 
is  born  alive,"  is  sometimes  misinterpreted  to  mean  that  the  common  law 
viewed  the  unborn  child  as  something  less  than  a  live  human  being.  But 
when  one  examines  the  subsequent  interpretation  of  Coke  by  English 
courts,  one  is  led  to  conclude  that  Coke  was  referring  only  to  the  law  of 
homicide  where  the  exigencies  of  proof  prevented  labelling  the  intra- 
uterine kiUing  a  murder.  For  other  purposes,  such  as  inheritance,  the 
unborn  child  was  recognized  as  a  person  in  rerum  natura  in  the  womb. 
For  instance,  it  was  held  in  Wallis  v.  Hodson:^^ 

The  principal  reason  I  go  upon  in  the  question  is,  that  the  plaintiff  was  in  ventre  sa 
mere  at  the  time  of  her  brother's  death,  and  consequently  a  person  in  rerum  natura, 
so  that  both  by  the  rules  of  the  common  and  civil  law,  she  was,  to  all  intents  and 
purposes,  a  child,  as  much  as  if  born  in  the  father's  life-time.^''^ 

Wallis  V.  Hodson  relied,  inter  alia,  on  Beale  v.  Beale^^  wherein  Lord 

91.  E.  Coke,  Third  Institute  SO  (1644). 

92.  Coke  was  attorney  general  in  1601  and  may  have  been  the  "Cook"  mentioned  in  R.  v. 
Sims. 

93.  93  S.  Ct.  at  718  &  n.26. 

94.  See  R.  v.  West,  2  Cox  Crim.  Cas.  500  (1848). 

95.  E.  Coke,  Third  Institute  50  (1644). 

96.  26  Eng.  Rep.  472  (Ch.  1740). 

97.  Id.  at  473. 

98.  24  Eng.  Rep.  373  (Ch.  1713). 
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Chancellor  Harcourt  specifically  cited  Coke's  abortion  rules  as  authority 
for  finding  a  posthumous  child  "to  be  living  at  her  father's  death  in  ventre 
sa  mereJ'^^ 

That  Coke  regarded  the  unborn  child  as  a  human  being  in  esse  is 
implicit  in  the  live-birth-murder  rule.  At  common  law,  crime  was  "gen- 
erally constituted  only  from  concurrence  of  an  evil-meaning  mind  with 
an  evil-doing  hand  .  .  .  ."^""^  The  rule  of  concurrence  means  that  the 
victim  of  the  abortional  act  must  have  been  a  human  being  at  the  time 
of  the  act — that  is,  while  he  was  intrauterine,  though  his  subsequent 
death  was  extrauterine — or  else  the  mind  and  hand  of  the  defendant 
could  not  have  concurred  to  produce  a  homicide. 

Coke's  abortion  rules  are  in  accord  with  prior  law  and  with  the  con- 
temporary status  in  law  of  the  unborn  child  as  a  human  being  in  esse 
prior  to  birth,  at  least  from  formation  and  animation.  His  innovations 
were  not  substantive,  but  evidentiary,  and  in  this  respect,  it  is  clear  that 
"common  law  doctrines  are  not  frozen  for  criminal  cases  any  more  than 
civil  cases  .  .  .  ."^"^  Any  inconsistency  between  Coke  and  the  1327  and 
1348  cases  is  procedural,  not  substantive.  However,  Coke's  characteriza- 
tion of  an  abortion-cum-stillbirth  as  a  great  misdemeanor,  though  good 
substantive  law,  did  little  to  solve  the  problem  of  proving  that  the  child 
had  been  alive  when  the  abortion  occurred,  or  even  in  some  cases,  that 
the  woman  had  been  pregnant. 

The  seventeenth  century  legal  commentator.  Sir  Matthew  Hale,  pro- 
vided another  approach  to  the  problem  of  proof  in  his  posthumously 
published  History  of  the  Pleas  of  the  Crown.  Hale  differed  with  Coke 
on  whether  abortion  of  a  woman  "quick  or  great  with  childe,"  resulting 
in  a  live  birth  and  subsequent  death  of  the  child,  was  murder.  Citing  the 
1327  and  1348  cases,  he  stated  that  the  abortion  "is  not  murder  nor 
manslaughter  by  the  law  of  England  because  [the  child]  is  not  yet  in 
rerum  natura,  tho  it  be  a  great  crime  .  .  .  ."^*^^ 

The  generally  accepted  view  is  that  Hale  took  this  position,  as  Staund- 
ford  and  Lambard  had  before  him,  because  of  the  evidentiary  difficulty 
in  proving  the  crime.^''^  On  the  other  hand.  Hale  did  characterize  abor- 
tion as  a  "great  crime."  It  has  been  argued  that  Hale  was  referring  to  an 
ecclesiastical  crime. ^*^^  Another  plausible  view,  consistent  with  the  clear 
inference  in  the  1348  case  which  Hale  cites,  is  that  Hale  recognized 

99.  Id. 

100.  Morissette  v.  United  States,  342  U.S.  246,  251   (1952). 

101.  United  States  v.  Schoefield,  465  F.2d  560,  561  (D.C.  Cir.),  cert,  denied,  93  S.  Ct. 
210  (1972)   (footnotes  omitted). 

102.  1  M.  Hale,  History  of  the  Pleas  of  the  Crown  433  (1736)  [hereinafter  cited  as  Hale]. 

103.  Davies,  supra  note  88,  at  209  &  n.23. 

104.  Means  II,  supra  note  63,  at  350,  368-69. 
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abortion  as  a  common  law  crime,  but  was  unwilling  for  the  moment  to 
identify  it  as  either  a  felony  or  a  misdemeanor,  perhaps  because  of  dis- 
agreement with  Coke  on  the  degree  of  the  offense.  Weight  is  lent  to  this 
interpretation  when  one  considers  an  example  of  murder  given  elsewhere 
by  Hale: 

But  if  a  woman  be  with  child,  and  any  gives  her  a  potion  to  destroy  the  child 
within  her,  and  she  takes  it,  and  it  works  so  strongly,  that  it  kills  her,  this  is  murder, 
for  it  was  not  given  to  cure  her  of  a  disease,  but  unlawfully  to  destroy  her  child 
within  her,  and  therefore  he  that  gives  a  potion  to  this  end,  must  take  the  hazard, 
and  if  it  kill  the  mother,  it  is  murder,  and  so  ruled  before  me  at  the  assizes  at  Bury 
in  the  year  1670.1°^ 

It  has  been  argued  that  ''unlawfully  to  destroy  the  child  within  her" 
refers  incidentally  to  ecclesiastical  illegality,  and  the  case  for  murder 
rests  entirely  on  the  foreseeable  danger  to  the  woman  from  taking  the 
abortifacient.^*^^  But  this  cannot  be  so.  The  abortionist  "must  take  the 
hazard"  specifically  because  "he  gives  a  potion  to  this  end  [of  destroying 
the  child]. "^*^^  Thus,  it  is  the  mens  rea  of  intending  to  destroy  a  child 
and  the  actus  reus  of  giving  the  potion  which  combine  to  make  the  death 
of  the  woman  murder.  The  only  logical  conclusion  is  that  Hale  regarded 
abortion  as  a  great  enough  secular  crime  to  condemn  the  abortionist  as 
a  felony-murderer  when  the  pregnant  woman  died  from  the  abortion 
attempt.  Further,  it  apparently  makes  no  difference  when,  in  the  course 
of  the  pregnancy,  the  abortion  takes  place.  While  Hale  had  earlier  used 
the  term  "quick  or  great  with  child"  in  connection  with  the  death  of  a 
child,  he  merely  specified  "with  child"  in  connection  with  the  death  of 
the  woman.  (It  seems  apparent  that  while  Coke  used  "quick  with  child" 
to  mean  formed  and  animated.  Hale  employed  the  term  to  mean  quicken- 
ing-) 

Such  was  the  interpretation  given  to  Hale  in  People  v.  Sessions :'^^^ 

At  common  law  life  is  not  only  sacred  but  it  is  inalienable.  To  attempt  to  produce 
an  abortion  or  miscarriage,  except  when  necessary  to  save  the  life  of  the  mother 
under  advice  of  medical  men,  is  an  unlawful  act  and  has  always  been  regarded  as  fatal 
to  the  child  and  dangerous  to  the  mother.  To  cause  death  of  the  mother  in  procuring 
or  attempting  to  procure  an  abortion  is  murder  at  common  law.^"^^ 

Thus,  at  the  end  of  the  seventeenth  century  the  law  of  abortion  appears  to 
have  been  as  follows.  First,  an  abortion  of  a  woman  "quick  with  child" 

105.  Hale,  supra  note  102,  at  429-30;  accord,  R.  v.  Whitmarsh,  62  J.P.  1711  (1898). 

106.  Means  II,  supra  note  63,  at  362-63. 

107.  Hale,  supra  note  102,  at  430. 

108.  58  Mich.  594,  26  N.W.  291  (1886). 

109.  Id.  at  596,  26  N.W.  at  293  (citations  omitted) ;  accord,  State  v.  Harris,  90  Kan. 
807,  136  P.  264  (1913)  (containing  an  extensive  review  of  the  abortion-homicide  cases  in 
a  number  of  states);  State  v.  Farnam,  82  Ore.  211,  161  P.  417  (1916). 
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resulting  in  the  live  birth  and  subsequent  death  of  the  child  was  either 
murder  or  "a  great  crime."  Second,  an  abortion  of  a  pregnant  woman 
"quick  with  child"  resulting  in  a  stillbirth  was  a  "great  misprison." 
Third,  an  abortion  of  a  pregnant  woman,  at  any  stage  of  pregnancy, 
which  resulted  in  her  death,  was  felony  murder.  Fourth,  every  unborn 
child  was  "a  person  in  rerum  natura"  at  common  law  except  that  prob- 
lems of  proof  precluded  such  a  designation  in  criminal  abortion  situa- 
tions. Fifth,  at  the  very  least,  abortion  was  regarded  as  malum  in  se,  a 
secular  wrong  to  the  unborn  child,  and  can  hardly  be  said  to  have  been 
considered  a  "freedom"  of  the  pregnant  woman.  Sixth,  the  1327  and 
1348  cases  are  not  contrary  to  any  of  these  rules. 

Eighteenth  century  legal  scholars  set  out  to  solve  the  remaining  prob- 
lems of  proof  by  identifying  "quick  with  child"  with  some  observable, 
evidentiary  phenomenon  in  the  gestational  period.  Hawkins  agreed  with 
Coke's  statement  of  the  crime  of  abortion  but  substituted  "big  with 
child"  for  quick  with  child."'^  Blackstone,  at  one  point  in  his  Comment 
taries,  stated:  "To  kill  a  child  in  its  mother's  womb,  is  now  no  murder, 
but  a  great  misprision:  but  if  the  child  be  born  alive,  and  dieth  by  reason 
of  the  potion  or  bruises  it  received  in  the  womb,  it  seems  ...  to  be 
murder  in  such  as  administered  or  gave  them  [citing  Hawkins  and 
Coke]."^"  In  another  part  of  the  Commentaries,  Blackstone  stated: 

Life  is  the  immediate  gift  of  God,  a  right  inherent  by  nature  in  every  individual;  and 
it  begins  in  contemplation  of  law  as  soon  as  an  infant  is  able  to  stir  in  the  mother's 
womb.  For  if  a  woman  is  quick  with  child,  and  by  a  potion  or  otherwise,  killeth  it  in 
her  womb;  or  if  any  one  beat  her,  whereby  the  child  dieth  in  her  body,  and  she  is 
delivered  of  a  dead  child;  this,  though  not  murder,  was  by  the  ancient  law  homicide 
or  manslaughter  [citing  Bracton].  But  [Sir  Edward  Coke]  doth  not  look  upon  this 
offence  in  quite  so  atrocious  a  light  but  merely  as  a  heinous  misdemeanor.^^^ 

It  is  evident  that  Blackstone  intended  only  to  restate  Coke.  Coke  had 
apparently  equated  "quick  with  child"  with  Bracton's  "formed  and 
animated,"  and,  in  citing  both  authors,  Blackstone  seems  also  to  have 
equated  the  two  terms.  Possibly  influenced  by  the  inference  of  movement 
in  "animated"  and  "quick,"  Blackstone  identified  the  beginning  of  hu- 
man life  as  the  point  at  which  the  child  "is  able  to  stir  in  the  mother's 
womb."  The  child  is  able  to  stir  in  the  womb  as  early  as  the  eighth  to 
tenth  week  of  gestation,  but  ordinarily  the  pregnant  woman  does  not 
feel  the  child's  movement  (quickening)  until  the  fifth  month — although 
being  purely  subjective,  this  will  vary  with  each  woman.^^^  Thus,  even 

110.  1  W.  Hawkins,  A  Treatise  of  the  Pleas  of  the  Crown,  ch.  31,  §  16  (7th  ed.  1795) 
[hereinafter  dted  as  Hawkins]. 

111.  4  W.  Blackstone,  Commentaries  *198. 

112.  1  id.  at  *129-30. 

113.  See  Bym,  supra  note  S,  at  9-10. 
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given  Blackstone's  interpretation  of  Coke  and  Bracton,  it  must  be  noted 
that  "quick  with  child"  is  not  the  same  as  "quickening." 

Of  course,  in  the  eighteenth  century,  the  only  way  to  prove  that  the 
child  had  stirred  was  to  prove  that  the  mother  had  felt  him  stir.  Thus, 
the  practical  exigencies  of  proof  would  ultimately  require  that  for  the 
purposes  of  an  abortion  conviction,  "quick  with  child"  be  identified  with 
"quickening,"  and  t^his  may  have  been  what  Blackstone  intended. 

The  first  English  abortion  statute,  enacted  in  1803,  imposed  greater 
penalties  for  an  abortion  of  a  woman  "quick  with  child"  than  one  per- 
formed on  a  woman  "not  being,  or  not  being  proved  to  be,  quick  with 
child."^"  The  latter  crime  still  required  proof  of  pregnancy,^^^  and  since 
"quick  with  child"  probably  meant  "formed  and  animated,""^  the  statute 
provided  the  first  clear  abortion  protection  in  English  law  for  the  pre- 
formed child.^^'^ 

The  first  case  decided  under  the  statute  is  also  the  first  case  clearly  to 
enunciate  the  quickening  rule.  In  Anonymous ,^^^  the  court  held: 

[The  woman]  .  .  .  swore,  however,  that  she  had  not  felt  the  child  move  within  her 
before  taking  the  medicine,  and  that  she  was  not  then  quick  with  child.  The  medical 
men,  in  their  examinations,  differed  as  to  the  time  when  the  foetus  may  be  stated 
to  be  quick,  and  to  have  a  distinct  existence:  but  they  all  agreed  that,  in  common 
understanding,  a  woman  is  not  considered  to  be  quick  with  child  till  she  has  herself 
felt  the  child  alive  and  quick  within  her,  which  happens  with  different  women  in 
different  stages  of  pregnancy,  although  most  usually  about  the  fifteenth  or  sixteenth 
week  after  conception. 

Lawrence,  J.  said,  this  was  the  interpretation  that  must  be  put  upon  the  words  quick 
with  child  in  the  statute;  and  as  the  woman  in  this  case  had  not  felt  the  child  alive 
within  her  before  taking  the  medicine, — he  directed  an  acquittal.^^* 

The  court  recognized  the  dichotomy  between  "quick  with  child"  and 
"quickening,"  but  chose  quickening  as  the  practical  norm  in  the  face  of 
conflicting  medical  testimony  as  to  "when  the  foetus  may  be  stated  to  be 
quick,  [alive]  and  to  have  a  distinct  existence  .  .  .  ."^^°  If  there  had  been 

114.    43  Geo.  3  ch.  58,  §  2  (1803). 

lis.    R.  V.  Scudder,  172  Eng.  Rep.  S6S,  566  (N.P.  1828). 

116.  Davies,  The  Law  of  Abortion  and  Necessity,  2  Modern  L.  Rev.  126,  134  (1938). 

117.  The  purpose  of  the  preformation  branch  of  the  statute  is  not  really  known.  It  may 
have  been  to  protect  the  pregnant  woman  from  the  criminal  abortionist.  Means  II,  supra 
note  63,  at  358,  or  it  may  reflect  an  increased  sensitivity  to  the  unborn  child's  right  to  life 
at  all  stages  of  gestation.  It  is  interesting  that  in  the  very  year  (1803)  that  the  statute  was 
enacted,  Thomas  Percival's  influential  work  on  medical  ethics  appeared  wherein  Perdval 
condemned  all  abortions  except  those  done  for  theraputic  reasons,  insisting  on  the  in- 
violatability  of  even  "the  first  spark  of  Ufe."  Grisez,  supra  note  71,  at  190  (citing  T.  Perdval, 
Medical  Ethics  134-35  (Leake  ed.  1927)). 

118.  170  Eng.  Rep.  1310  (N.P.  1811). 

119.  Id.  at  1311-12. 

120.  Id.  at  1312. 
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available  to  the  court  uncontested  medical  testimony  establishing  the 
distinct,  living  existence  of  the  unborn  child  at  a  stage  earlier  than 
quickening,  the  court  obviously  would  have  followed  that  evidence. 
Quickening  was  a  flexible  standard  of  proof — not  a  substantive  judgment 
on  the  value  of  unborn  human  life.^^^ 

At  this  time,  the  details  of  human  conception  were  still  unknown.  The 
doctrine  of  formation  and  animation  remained  a  carryover  from  the  an- 
cient idea  that  the  male  inseminated  the  female  by  implanting  a  seed 
which  grew  within  her  in  distinct  stages.  Not  until  formation  could  a  new, 
distinct,  separate  life  be  said  to  exist.  (Even  then,  in  the  absence  of  quick- 
ening, definitive  proof  of  the  separate  living  existence  of  the  unborn  child 
was  lacking.)  It  was  only  when  the  ovum  was  discovered  in  1827  that  the 
true  nature  of  conception,  as  co-semination  instantly  producing  a  new  life, 
was  understood. ^^^ 

The  discovery  of  the  ovum  apparently  had  its  effect.  In  1837,  Parlia- 
ment enacted  a  new  abortion  statute  which  deleted  the  requirement  of 
pregnancy  and  imposed  a  common  penalty  for  all  abortional  acts.^^^  All 
problems  of  proof  were  solved  and  the  unborn  child  was  effectively  pro- 
tected from  the  moment  of  conception.  In  1838,  an  English  court^"^  re- 
interpreted the  ancient  common  law  rule  which  forbade  the  execution  of 
a  death  sentence  upon  a  woman  "quick  with  child."  The  court  instructed 
the  jury:  "  'Quick  with  child'  is  having  conceived,  'With  quick  child'  is 
when  the  child  has  quickened."^^^  The  term  "quick  with  child,"  which  had 
meant  formed  and  animated,  now  meant  from  the  moment  of  conception. 

121.  That  "quickening"  was  understood  to  have  entered  the  law  essentially  as  an 
e\identiary  test  is  apparent  from  the  language  in  Evans  v.  People,  49  N.Y.  86  (1872):  "But 
until  the  period  of  quickening  there  is  no  evidence  of  life ;  and  whatever  may  be  said  of  the 
foetus,  the  law  has  fixed  upon  this  period  of  gestation  as  the  time  when  the  child  is  endowed 
with  Ufe,  and  for  the  reason  that  the  foetal  movements  are  the  first  clearly  marked  and 
well  defined  evidences  of  life."  Id.  at  90  (citation  omitted). 

122.  Andre  Hellegers,  MJD.,  quoted  in  Catholic  News,  Mar.  IS,  1973,  at  11,  col.  3. 

123.  7  Will.  4&  1  Vict.,  c.  85  (1837). 

124.  R.  v.  Wycherley,  173  Eng.  Rep.  486  (NJ>.  1838). 

125.  Id.  at  487.  The  rule  of  temporary  reprieve  of  a  pregnant  woman  from  execution  is 
of  ancient  origin.  A  pregnant  woman  condemned  to  death  would,  according  to  Coke,  be 
granted  a  reprieve  if  she  were  "quick  with  childe  .  .  .  tiU  she  delivered,  but  she  shall  have 
the  benefit  of  that  but  once,  though  she  be  again  quick  with  childe."  E.  Coke,  Third  Insti- 
tute 17-18  (1644).  Coke  distingukhed  "quick  with  childe"  from  pregnancy,  but  it  must  be 
remembered  that  when  Coke  used  "quick  with  childe"  in  his  abortion  section,  he  cited 
Bracton  and  evidently  meant  "formed  and  animated."  Hale,  on  the  other  hand,  employs 
"quickening"  in  his  version  of  the  reprieve  from  execution  rule.  Hale,  supra  note  102,  at 
368-69.  Blackstone  also  noted  the  reprieve  rule  and  stated:  "This  is  a  mercy  dictated  by 
the  law  of  nature,  in  favorem  prolis  ....  execution  shall  be  staled  generally  tiU  the  next 
session;  and  so  from  session  to  session,  till  either  she  is  delivered,  or  proves  by  the  course  of 
nature  not  to  have  been  with  child  at  all.  But  if  she  once  hath  had  the  benefit  of  this  reprieve, 
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From  Bracton's  time,  the  common  law  had  striven  to  protect  the  un- 
born child  against  abortion  from  the  moment  science  was  able  to  establish 
the  child's  individuatwi,  living,  biological  existence.  The  effort  reached 
fruition  in  the  1830's  when  law  and  science  cooperated  to  complete  the 
protection  of  the  child  at  every  stage  of  gestation. 

and  been  delivered,  and  afterwards  becomes  pregnant,  she  shall  not  be  entitled  to  the 
benefit  of  a  farther  respite  for  that  caose.  For  sh«  may  now  be  executed  before  the  child  is 
quick  in  the  womb ;  and  shaB  not,  by  her  own  incontinence,  evade  the  sentence  of  justice." 
4  Bladstone,  Commentaries  *39S  (footnote  omitted).  Two  things  are  to  be  noted  about  Black- 
stone's  statement  of  the  reprieve  ruk:  first,  Blackstone  ameliorated  Coke's  statement  concern- 
ing a  second  pregnancy  after  the  reprive.  Coke  stated  that  the  woman  would  be  executed  even 
though  she  were  then  quick  with  child.  Bladsstone  observed  that  the  execution  would  in- 
evitably occur  before  the  pregnancy  reached  that  stage.  Thus  he  showed  a  more  mature 
sensitivity  to  the  right  of  the  diiW;  second,  whatever  Blackstone  may  have  meant  by  quick 
with  child  in  his  abortion  section,  in  the  reprieve  section  he  seems  to  be  referring  to  formed 
and  animated,  not  to  quidtening.  If  quickening  had  occurred,  there  would  be  little  doubt 
that  the  woman  was  with  child,  but  Blackstone  notes  that  the  execution  shall  be  stayed 
until  the  woman  dehvere  *'or  proves  by  the  course  of  nature  not  to  have  been  with  child  at 
all."  Id.  at  *39S.  Hence,  he  is  referring  to  a  stage  in  pregnancy  earlier  then  quickening. 

Tlie  dichotomy  between  Quickening**  in  abortion  and  "quid:  with  difld"  in  reprieve  cases 
made  sense.  In  an  abortion  case,  the  benefit  of  the  doubt  was  with  the  defendant  and  the 
burden  of  proof  on  the  prosecution.  Quidcening  was  thus  an  evidentiary  sine  qua  non  for 
conviction-  On  the  other  hand,  in  the  execution  cases,  the  benefit  of  doubt  was  with  the  child 
even  to  the  extent  that  the  woman  might  not  have  been  pregnant  at  afl.  The  distinction 
between  the  stages  of  gestation  in  the  abortion  and  reprieve  situations  is  made  even  dearer 
by  Hawkins,  For  the  crime  of  abordon,  the  woman  must  be  "Wg  with  chUd."  Hawkins, 
suiM-a  note  110,  ch.  31,  §  16.  For  a  reprieve,  she  must  be  "quick  Asdth  cluld."  4  id.  at  di.  51,  §  9. 
Thus,  •'quick  with  child"  seems  to  be  an  earlier  stage  than  that  which  will  satisfy  the 
evidentiary  requirements  of  an  abortion  conviction  "big  with  diild".  In  Anonymous,  170  Eng. 
Rep.  1310  (N.P.  1811),  the  dichotomy  is  even  dearer.  In  R.  v.  Wycherky,  173  Eng.  Rep.  486 
(N.P.  1838),  the  court  interpreted  "quick  with  chiM"  as  "having  conceived."  It  appears  that 
the  only  case  after  Wycherley  that  equated  "quick  with  child"  with  a  pomt  m  pregnancy 
later  than  conception  is  R.  v.  Webster,  reported  hi  Note,  A  Jury  of  Matrons,  9  Cent.  L.J.  94 
(1879).  However,  the  case  is  dubious.  As  tiie  note  writer  observed,  "[t]he  plea  of  pregnancy 
in  arrest  of  execution  took  the  learned  judge  by  surprise,  and  tiie  discussion  between  the  bench 
and  the  bar  shows  that  the  proceeding  was  unusual  to  all  concerned."  Id.  In  Common- 
wealth V.  Spooner,  discussed  in  2  P.  Chandler,  Amer.  Crim.  Triab  3  (reprint  1970),  a  1778 
Massachusetts  case,  a  condemned  woman  claimed  to  be  several  months  advanced  in  pregnancy, 
but  the  jury  of  matrons  and  mid-wives,  after  two  examinations,  reported  that  she  was  not 
"quick  ^th  child."  Id.  at  48-49.  An  autopsy  after  execution  revealed  "a  perfect  male  foetus, 
of  the  growth  of  five  months.  .  .  ."  Id.  at  S3.  Chandler  attributes  the  inddent  to  the  *'preju- 
dice,  or  ignorance,  or  mafice"  of  the  jury.  Id.  at  54.  Peteg  Chandler  published  his  American 
Criminal  Trials  between  1841  and  1844.  In  the  reports  of  the  Spooner  case,  he  dted  the 
"having  conceived"  definition  of  "quick  vnth  d^Qd"  in  R.  v.  Wycherley  as  the  latest  (and 
presimiably  the  most  authoritative)  En^ish  rule.  Id.  at  56  n.l.  In  State  v.  Arden,  1  S.C.  196, 
1  Bay  487  (1795),  the  prisoner  "pleaded  pregnancy"  when  asked  why  sentence  of  death  should 
not  be  passed  upon  her.  A  jtny  of  matrons  examined  the  prisoner  and  "found  that  she  was 
not  pregnant."  Id.  at  19^,  1  Bay  at  490.  Perhaps  the  emphasis  was  on  pregnancy  rather  than 
"quiA  with  diiM,"  because  the  court  had  heard  of,  and  was  appalled  by,  the  Spooner  in- 
ddent of  1778. 
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For  the  Supreme  Court  in  Wade  to  conclude  that  at  common  law  "a 
woman  enjoyed  a  substantially  broader  right  to  terminate  a  pregnancy 
than  she  does  in  most  States  today"^^^  is  incomprehensible.  A  lack  of 
criminal  prosecution  cannot  be  translated  into  an  historic  right.  At  com- 
mon law,  larceny  by  false  promise  was  not  a  crime,^^^  but  few  would 
claim  a  thief  "enjoyed  a  broader  right"  to  commit  a  fraudulent  larceny 
than  he  does  today. 

For  the  Supreme  Court  in  Wade  to  cite  the  "lenity"  of  the  common  law 
as  a  basis  for  holding  that  unborn  children  do  not  possess  a  fundamental 
right  to  live  and  to  the  law's  protection  at  any  time  up  to  birth,  is  a  per- 
version of  Bracton,  Coke,  Hale,  Hawkins  and  Blackstone.  The  whole  his- 
tory of  the  common  law  cries  out  against  the  jurisprudence  of  Wade. 

B.     The  American  Statutes 

During  the  nineteenth  century,  several  states  interpreted  the  common 
law  so  as  to  render  abortion  criminal  at  all  stages  of  pregnancy.^^^  The  vast 
majority  of  states,  however,  were  in  accord  with  the  interpretation  of 
the  common  law  inferential  in  Anonymous, ^^^  that  there  was  no  practi- 
cal way  to  prosecute  an  abortion  prior  to  quickening.^^"  No  state  held 
that  an  abortion  after  quickening  was  not  a  crime,  and  indeed,  the 
quickening  requirement  seems  to  have  been  limited  to  the  criminal  law, 
the  unborn  child  being  regarded  in  other  areas  of  the  law  as  a  human  being 
in  esse  from  the  moment  of  conception.^^^ 

Almost  all  the  then  existing  states  enacted  abortion  statutes  during  the 
nineteenth  century.^^^  Relying  on  the  Means  articles,^^^  and  citing  only 

Although  the  New  York  State  Legislature  employed  pregnant  with  a  "quick  child"  in  the 
Revised  Statutes  of  1829  to  define  the  crime  of  manslaughter  for  aborting  an  unborn  child 
(Law  of  Dec.  10,  1828,  part  IV,  ch.  1,  tit.  2,  §  9,  [1828]  N.Y.  Rev.  Stat.  661),  the  term 
"quick  with  child"  was  used  in  the  reprieve  section  (Law  of  Dec.  10,  1828,  part  IV,  ch.  1,  tit. 
1  §§  21-22,  [1828]  N.Y.  Rev.  Stat.  6S9).  In  1872,  the  court  of  appeals  affirmed  that  "quick 
with  child"  means  having  conceived.  Evans  v.  People,  49  N.Y.  86,  89  (1872). 

The  whole  evolution  of  the  reprieve  rule  was  toward  the  protection  of  the  child  at  all 
stages  of  gestation,  and  the  purpose  of  the  rule  is  "to  guard  against  the  taking  of  the  life  of 
an  unborn  child  for  the  crime  of  the  mother."  Union  Pac.  Ry.  v.  Botsford,  141  U.S.  250,  253 
(1891). 

126.  93  S.  Ct.  at  720. 

127.  See  Chaplin  v.  United  States,  157  F.2d  697,  698  (D.C.  Cir.  1946). 

128.  See,  e.g.,  State  v.  Reed,  45  Ark.  333  (1885) ;  State  v.  Slagle,  83  N.C.  630  (1880) ; 
Mills  V.  Commonwealth,  13  Pa.  630  (1850). 

129.  See  text  accompanying  notes  118-21  supra. 

130.  The  cases  are  collected  in  Roe  v.  Wade,  93  S.  Ct.  at  718  n.27. 

131.  Hall  V.  Hancock,  32  Mass.  (15  Pick.)  255,  257-58  (1834). 

132.  The  statutes  are  listed  in  the  dissenting  opinion  of  Mr.  Justice  Rehnquist  in  Roe 
V.  Wade,  93  S.  Ct.  at  738-39  nn.l  &  2.  The  legislative  history  of  the  state  statutes  is  detailed 
in  Quay,  supra  note  72,  at  447-520. 

133.  93  S.  Ct.  at  72S  n.47. 
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an  1858  New  Jersey  case/^^  the  Supreme  Court  in  Wade  commented: 
"The  few  state  courts  called  upon  to  interpret  their  laws  in  the  late  19th 
and  early  20th  centuries  did  focus  on  the  State's  interest  in  protecting  the 
woman's  health  rather  than  in  preserving  the  embryo  and  fetus."^^^  The 
best  that  can  be  said  of  this  statement  is  that  it  is  absolutely  wrong.  For 
instance,  the  Supreme  Court  might  have  noted  with  respect  to  New  Jersey: 
"This  law  was  further  extended  March  26th,  1872  ...  to  protect  the  life 
of  the  child  also,  and  inflict  the  same  punishment,  in  case  of  its  death,  as 
if  the  mother  should  die;"^^*  and  with  respect  to  Alabama:  "[D]oes  not 
the  new  being,  from  the  first  day  of  its  uterine  life,  acquire  a  legal  and 
moral  status  that  entitles  it  to  the  same  protection  as  that  guaranteed  to 
human  beings  in  extrauterine  life?"^*^  and  with  respect  to  Colorado,  that 
the  statute  was  "intended  specially  to  protect  the  mother  and  her  unborn 
child  from  operations  calculated  and  directed  to  the  destruction  of  the 
one  and  the  inevitable  injury  of  the  other."^^^  These  decisions,  rendered 
prior  to  1918,  did  not  involve  quickening  as  an  issue  in  the  court's  inter- 
pretation of  the  intent  of  the  statute. 

Had  the  Supreme  Court  in  Wade  been  interested  in  cases  decided  after 
the  early  nineteenth  century  and  before  the  abortion  "reform"  movement 
of  the  1960's,  it  might  have  noted  with  respect  to  Idaho:  "[T]he  abor- 
tion statute  is  not  designed  for  the  protection  of  the  woman  .  .  .  only 
of  the  unborn  child  and  through  it  society  .  .  .  ;  "^^^  and  with  respect  to 
Oklahoma:  "We  hold  that  the  anti-abortion  statutes  in  Oklahoma  were 
enacted  and  designed  for  the  protection  of  the  unborn  child  and  through 
it  society;  "^^  and  with  respect  to  Virginia,  that  the  Virginia  abortion  stat- 
ute was  intended  "to  protect  the  health  and  lives  of  pregnant  women  and 
their  unborn  children  from  those  who  intentionally  and  not  in  good  faith 
would  thwart  nature  by  performing  or  causing  abortion  and  miscar- 

134.  State  v.  Murphy,  27  NJi.  112  (Sup.  Ct.  1858). 

135.  93  S.  Ct.  at  725-26  (footnote  omitted). 

136.  State  v.  Gedicke,  43  N.J.L.  86,  90  (Sup.  Ct.  1881)   (citation  omitted). 

137.  Trent  v.  State,  IS  Ala.  App.  485,  488,  73  So.  834,  836  (1916),  cert,  denied,  198  Ala. 
695,  73  So.  1002  (1917),  quoting,  in  the  context  of  the  purpose  of  the  Alabama  abortion 
statute,  from  Transactions  Medical  Association  of  Alabama  265-72   (1911). 

138.  Dougherty  v.  People,  1  Colo.  514,  522  (1872).  In  addition,  for  similar  interpreta- 
tions of  the  abortion  statutes  of  other  states,  see  the  following  cases:  State  v.  Miller,  90 
Kan.  230,  233,  133  P.  878,  879  (1913) ;  State  v.  Tipple,  89  Ohio  St.  35,  40,  105  N.E.  75,  77 
(1913);  State  v.  Ausplund,  86  Ore.  121,  132,  167  P.  1019,  1022  (1917);  State  v.  Howard, 
32  Vt.  380,  399  (1859).  One  might  fairly  add  to  this  list  Iowa  and  Michigan  where  courts,  in 
the  abortion  context,  termed  as  "sacred"  and  "inalienable"  the  lives  of  unborn  children.  See 
State  V.  Moore,  25  Iowa  128,  135-36  (1868)  (discussed  infra  at  notes  198-202);  People  v. 
Sessions,  58  Mich.  594,  596,  26  N.W.  291,  293  (1886). 

139.  Nash  v.  Meyer,  54  Idaho  283,  292,  31  P.2d  273,  276  (1934)  (citation  omitted). 

140.  Bowlan  v.  Lunsford,  176  Okla.  115,  117,  54  P.2d  666,  668  (1936). 
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riage;""^  and  with  respect  to  Washington,  that  the  Washington  abortion 
statute  was  "designed  to  protect  the  Hfe  of  the  mother  as  well  as  that  of 
her  child. ""^  Again,  in  none  of  these  decisions  was  quickening  a  factor. 

Other  state  courts  clearly  implied  that  their  respective  abortion  statutes 
had  as  one  of  their  purposes  (at  the  very  least)  the  protection  of  unborn 
children.  As  early  as  1851,  the  Maine  Supreme  Court  noted  with  approval 
that  its  statute  had  changed  the  common  law  by  eliminating  quickening: 
"There  is  a  removal  of  the  unsubstantial  distinction,  that  it  is  no  offence 
to  procure  an  abortion,  before  the  mother  becomes  sensible  of  the  motion 
of  the  child,  notwithstanding  it  is  then  capable  of  inheriting  an  estate;  and 
immediately  afterwards  is  a  great  misdemeanor. "^^^  In  1887,  the  Maryland 
Court  of  Appeals  commented  on  the  growing  dissatisfaction  with  the  com- 
mon law  quickening  criterion  which  many  courts  were  abrogating  by  re- 
interpretation  of  the  common  law,  and  which  Maryland  had  changed  by 
statute.^^^  In  1907,  the  Nebraska  Supreme  Court  interpreted  its  state 
abortion  statute,  which  provided  the  same  penalty  for  causing  the  death 
by  abortion  of  the  woman  or  the  child,  to  apply  at  every  stage  of  preg- 
nancy,"^ thus  indicating  the  high  value  the  legislature  placed  on  the  life 
of  the  unborn  child  even  prior  to  quickening.  Indiana  had  a  similar  stat- 
ute."« 

It  is  regrettable,  indeed,  that  the  Court's  exposition  in  Wade  of  nine- 
teenth and  early  twentieth  century  judicial  expressions  of  legislative  in- 
tent did  not  carry  it  past  State  v.  Murphy .^^"^  Perhaps  the  explanation  is 
to  be  found  in  the  fact  that  this  is  the  only  early  American  case  (outside 
of  New  York)  cited  by  Means."^ 

141.  Anderson  v.  Commonwealth,  190  Va.  665,  673,  58  S.E.2d  72,  75  (1950). 

142.  State  v.  Cox,  197  Wash.  67,  77,  84  P.2d  357,  361  (1938). 

143.  Smith  v.  State,  33  Me.  48,  57  (1851). 

144.  Lamb  v.  State,  67  Md.  524,  532-33,  10  A.  208  (1887). 

145.  Edwards  v.  State,  79  Neb.  251,  112  N.W.  611  (1907). 

146.  See  Montgomery  v.  State,  80  Ind.  338,  339  (1881).  One  might  fairly  add  Utah  to 
this  list.  See  State  v.  Crook,  16  Utah  212,  51  P.  1091  (1898),  wherein  the  court  characterized 
abortion  under  the  Utah  statutes  as  "the  criminal  act  of  destroying  the  foetus  at  any  time 
before  birth  .  .  .  ."  Id.  at  217,  51  P.  at  1093.  But  see  Foster  v.  State,  182  Wis.  298,  196 
N.W.  233  (1923). 

147.  See  text  accompanying  note  134  supra. 

148.  Means  I,  supra  note  63,  at  452.  Even  Murphy  is  doubtful  in  its  statement  of  legisla- 
tive purpose.  The  New  Jersey  statute,  with  which  Murphy  was  concerned,  was  enacted  in 
1849  after  the  New  Jersey  Supreme  Court  had  held  that  abortion  prior  to  quickening  was 
not  a  common  law  crime.  State  v.  Cooper,  22  N.J.L.  52  (1849).  The  Cooper  court  focused 
almost  exclusively  on  the  status  of  the  unborn  child.  The  evil  to  be  suppressed  was  the  killing 
of  a  human  being  in  utero.  The  Wade  Court  might  have  derived  greater  support  from  State 
V.  Carey,  76  Conn.  342,  56  A.  632  (1904),  and  State  v.  Jordon,  227  N.C.  579,  42  S.E.2d  674 
(1947),  both  holding  that  their  states'  abortion  statutes  were  intended  to  protect  the  pregnant 
woman,  not  the  child.  But  see  Conn.  Public  Act  No.  1,  May  1972  Spec.  Sess.  (1972)  (Con- 


148 


830  FORDHAM  LAW  REVIEW  [Vol.  41 

Professor  Means'  focus  is  almost  exclusively  on  New  York  and  he  ar- 
gues that  the  early  history  of  New  York  abortion  statutes  proves  that 
they  were  intended  only  to  protect  the  woman  and  not  the  child.  However, 
an  analysis  of  the  statutes  leads  more  logically  to  the  conclusion  that  the 
unborn  child  was  at  least  one  of  the  intended  beneficiaries  of  the  statutes' 
protection. 

The  first  New  York  abortion  statutes  were  enacted  as  part  of  the  Re- 
vised Statutes  of  1829.  Two  different  sections  condemned  abortional  acts. 
The  first  section  dealt  with  successful  abortions  of  a  quick  child  and  the 
second  with  all  other  abortional  acts,  successful  or  not: 

Every  person  who  shall  administer  to  any  woman  pregnant  with  a  quick  child,  any 
medicine,  drug  or  substance  whatever,  or  shall  use  or  employ  any  instrument  or  other 
means,  with  intent  thereby  to  destroy  such  child,  unless  the  same  shall  have  been 
necessary  to  preserve  the  life  of  such  mother,  or  shall  have  been  advised  by  two 
physicians  to  be  necessary  for  such  purpose,  shall,  in  case  the  death  of  such  child  or 
of  such  mother  be  thereby  produced,  be  deemed  guilty  of  manslaughter  in  the  second 
degree.i'*^ 

Every  person  who  shall  wilfully  administer  to  any  pregnant  woman,  any  medicine, 
drug,  substance  or  thing  whatever,  or  shall  use  or  employ  any  instrument  or  other 
means  whatever,  with  intent  thereby  to  procure  the  miscarriage  of  any  such  woman, 
unless  the  same  shall  have  been  necessary  to  preserve  the  life  of  such  woman,  or 
shall  have  been  advised  by  two  physicians  to  be  necessary  for  that  purpose;  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  county  jail  not  more  than  one 
year,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment.^^^ 

The  two  sections  were  evidently  modeled  after  the  English  abortion 
statute  of  ISOS.^'^^  The  influence  of  Anonymous  appears  in  the  adoption 
of  quickening  as  the  key  for  distinguishing  the  provable  beginning  of 
human  life. 

It  has  been  claimed  that  the  general  abortion  section  of  the  Revised 
Statutes  (section  21)  was  intended  solely  for  the  protection  of  the  preg- 
nant woman  against  a  dangerous  medical  procedure  and  was  not  for  the 
protection  of  the  unborn  child.  But  there  are  compelling  reasons  for  reach- 
ing a  contrary  conclusion. 

necticut  abortion  law),  the  preamble  of  which  states:  "The  public  policy  of  the  state  and 
the  intent  of  the  legislature  is  to  protect  and  preserve  human  life  from  the  moment  of  con- 
ception .  .  .  ;"  State  v.  Slagle,  83  N.C.  630  (1880),  wherein  the  Supreme  Court  of  North 
CaroHna  held  that  abortion  was  a  common  law  crime  in  North  Carolina  at  all  stages  of 
gestation. 

149.  N.Y.  Rev.  Stat.  (1829),  pt.  IV,  ch.  1,  tit.  2,  §  9  [hereinafter  referred  to  in  the  text 
as  section  9].  The  bracketed  material  was  added  by  Law  of  Apr.  20,  1830,  pt.  IV,  ch.  320, 
§  58  (1830). 

150.  N.Y.  Rev.  Stat.  (1829),  pt.  IV,  ch.  1,  tit.  6,  §  21  [hereinafter  referred  to  in  the  text 
as  section  21]. 

151.  See  Means  I,  supra  note  63,  at  449-50. 
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First,  there  is  no  question  that  the  postquickening  section  (section  9),  in 
characterizing  as  manslaughter  the  killing  of  a  quick  child  by  abortion, 
was  intended  to  protect  the  life  of  the  child.  The  section  provided  an  ex- 
emption to  criminal  liability  where  the  abortion  "shall  have  been  neces- 
sary to  preserve  the  life  of  such  woman,  or  shall  have  been  advised  by  two 
physicians  to  be  necessary  for  such  purpose."^^^  The  exemption  is  ex- 
tremely stringent.  The  child's  life  was  considered  so  precious,  that  in  the 
view  of  the  legislature,  it  could  not  be  sacrificed  to  a  lesser  value  than  life 
itself. 

On  the  other  hand,  if  the  exemption  in  the  general  abortion  section  (sec- 
tion 21)  had  been  designated  solely  to  protect  the  mother's  health,  with- 
out regard  to  the  value  of  the  child's  life,  it  would  certainly  have  been 
phrased  less  stringently  than  the  exemption  in  the  postquickening  section. 
Yet  the  two  exemptions  are  identical.  The  general  abortion  section,  like  the 
postquickening  section,  places  the  highest  value  on  the  child's  life. 

Second,  the  less  stringent  exemption  is  found  in  a  section  proposed  by 
the  revisers  and  rejected  by  the  legislature.  This  section  was  expressly 
intended  for  the  preservation  of  health: 

Every  person  who  shall  perform  any  surgical  operation,  by  which  human  life  shall 
be  destroyed  or  endangered,  such  as  the  amputation  of  a  limb,  or  of  the  breast,  tre- 
panning, cutting  for  the  stone,  or  for  hernia,  unless  it  appear  that  the  same  was 
necessary  for  the  preservation  of  life,  or  was  advised,  by  at  least  two  physicians, 
shall  be  adjudged  guilty  of  a  misdemeanor. ^^^ 

Here,  indeed,  one  finds  the  more  liberal  exemption  which  he  would  have 
expected  to  find  in  the  general  abortion  section  if  that  section  had  not 
been  intended  to  protect  the  child.  There  is  no  crime  in  proposed  section 
28  if  ^'U  appear  that  the  same  was  necessary  for  the  preservation  of  life, 
or  was  advised,  by  at  least  two  physicians  .  .  .  ."^^*  The  italicized  words 
are  significantly  different  from  the  phraseology  of  the  exemption  in  the 
abortion  sections  (sections  9  and  21).  An  abortion  was  non-culpable:  (a) 
if  it  "shall  have  been  necessary  to  preserve  the  life  of  such  woman"^^*^ 

152.  N.Y.  Rev.  Stat.  (1829),  pt.  IV,  ch.  1,  tit.  6,  §  21. 

153.  Proposed  section  28,  pt.  IV,  ch.  1,  tit.  6,  §  28  [hereinafter  referred  to  in  the  text 
as  proposed  section  28].  The  Revisers'  Note  stated:  "The  rashness  of  many  young  practi- 
tioners in  performing  the  most  important  surgical  operations  for  the  mere  purpose  of 
distinguishing  themselves,  has  been  a  subject  of  much  complaint,  and  we  are  advised  by  old 
and  experienced  surgeons,  that  the  loss  of  life  occasioned  by  the  practice,  is  alarming.  The 
above  section  furnishes  the  means  of  indemnity,  by  a  consultation,  or  leaves  the  propriety  of 
the  operation  to  be  determined  by  the  testimony  of  competent  men.  This  offence  is  not  in- 
cluded among  the  mal-practices  in  manslaughter,  because,  there  may  be  cases  in  which  the 
severest  punishments  ought  not  to  be  inflicted.  By  making  it  a  misdemeanor,  and  leaving  the 
punishment  discretionary,  a  just  medium  seems  to  be  preserved." 

154.  Id.  (emphasis  added). 

155.  N.Y.  Rev.  Stat.  (1829),  pt.  IV,  ch.  1,  tit.  6,  §  21. 
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(not  merely  if  "it  appear"  to  have  been  so  necessary),  or,  (b)  if  it  "shall 
have  been  advised  by  two  physicians  to  be  necessary  jor  that  purpose"^'^^ 
(not  merely  that  it  "was  advised,  by  at  least  two  physicians" ).^^^ 

The  purpose  of  sections  9  and  21  was  manifestly  different  from  the 
proposed  surgical  section.^^^  That  different  purpose  could  only  be  the  pro- 
tection of  the  unborn  child,  or  else  the  less  stringent  exemption  in  the 
surgical  section  would  also  have  been  written  into  the  abortion  sections. 
Then  too,  it  is  noteworthy  that  the  abortion  sections  were  enacted  while 
the  proposed  surgical  section  was  not. 

Third,  it  is  also  significant  that  the  New  York  State  Legislature,  in 
adopting  the  Revised  Statutes  of  1829,  employed  quickening  ("quick 
child")  as  the  key  pregnancy  factor  in  section  9,  the  abortion-manslaughter 
section,  but  used  the  term  "quick  with  child"  in  the  section  providing  for 
a  reprieve  from  execution  of  a  woman  "quick  with  child"  who  was  under 
a  sentence  of  death.^^^  In  1872,  the  New  York  Court  of  Appeals,  relying 
on  R.  V.  Wycherley,^^^  distinguished  quickening  from  "quick  with  child," 
defining  the  latter  as  having  conceived.^^^  Apparently,  the  intent  of  the 
legislature  in  1829  was  to  protect  the  unborn  child  from  execution  with 
his  mother  at  all  stages  of  gestation.  If  the  legislature  so  recognized  the 
value  of  the  life  of  the  child  prior  to  quickening  in  the  reprieve  section, 
must  we  not  conclude  that  at  least  one  of  the  purposes  of  the  concurrently 
enacted  abortion  sections  (sections  9  and  21)  was  the  protection  of  the 
child's  hfe  against  a  would-be  abortionist? 

Fourth,  prior  to  1829  two  significant  events  had  occurred.  The  ovum 
had  been  discovered  in  1827,  and,  for  the  first  time,  the  details  of  human 
conception  were  well  understood.^^^  In  1823,  the  Becks,  in  their  standard 
work  on  medical  jurisprudence  published  in  New  York,  had  condemned 
the  quickening  doctrine  for  its  failure  to  take  cognizance  of  the  fact  that 
the  unborn  child  is  alive  before  he  is  felt  to  move.^^  It  may  be  that  these 
events  also  influenced  the  legislature  to  incriminate  abortion  prior  to 
quickening. 

In  1867,  the  Medical  Society  of  New  York  condemned  abortion  at  every 
stage  of  gestation,  as  "murder."^^  The  Society's  resolution  was  sent  to 

156.  Id.  (emphasis  added). 

157.  Proposed  section  28,  pt.  IV,  ch.  1,  tit.  6,  §  28. 

158.  It  is  to  be  noted  that  the  abortion  section  included  both  surgery  and  drugs. 

159.  N.Y.  Rev.  Stat.  (1829),  pt.  IV,  ch.  1,  tit.  1,  §§  21-22. 

160.  See  note  124  supra  and  accompanying  text. 

161.  Evans  v.  People,  49  N.Y.  86,  89  (1872). 

162.  See  text  accompanying  note  122  supra. 

163.  I.T.  Beck  &  R.  Beck,  Elements  of  Medical  Jurisprudence  276-77  (1823),  cited  in 
Grisez,  supra  note  71,  at  191. 

164.  See  Means  I,  supra  note  63,  at  459. 
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the  New  York  State  Legislature  which,  in  1869,  amended  the  abortion 
statutes  and  proscribed  as  manslaughter  an  abortion  of  a  "woman  with 
child"  which  resulted  in  "the  death  of  such  child,  or  of  such  woman."^®^ 
It  seems  as  reasonable  to  connect  the  1867  resolution  with  the  1869 
statute  as  to  pretend  that  the  legislature  was  completely  unmotivated  by 
the  Medical  Society's  strong  condemnation  of  abortion  as  "murder." 

Adverting  to  the  common  law  quickening  rule  and  its  evidentiary  basis, 
the  court  of  appeals  in  1872,  in  Evans  v.  People,  conservatively  inter- 
preted "with  child"  to  mean  a  child  after  quickening.^^^  The  legislature 
restored  the  quickening  requirement  in  the  1881  re-codification  of  the 
Penal  Law,  and  included  a  general  abortion  section  which  did  not  require 
that  the  woman  be  pregnant.^^^  As  a  result  of  these  enactments,  the  unborn 
child  remained  protected  under  a  provision  which  avoided  the  evidentiary 
ruling  in  Evans. 

Nothing  in  Evans  can  be  regarded  as  a  justification  for  legalizing  abor- 
tion prior  to  quickening  or  as  precedent  for  a  holding  that  the  unborn 
child  is  a  non-person  under  section  one  of  the  fourteenth  amendment. 
With  respect  to  abortion,  Evans  merely  reiterated  a  somewhat  outdated 
rule  of  evidence  as  a  basis  for  interpreting  a  statute. 

On  the  other  hand,  the  Evans  court's  approval  of  the  reprieve  from  exe- 
cution rule  of  R.  v.  Wycherley  signifies  an  awareness  of  the  fundamental 
rights  of  all  unborn  children  regardless  of  age.  In  this  respect,  Evans 
supports  the  proposition  that  nineteenth  century  New  York  abortion 
legislation  was  intended  to  protect  the  unborn  child  at  every  stage  of 
gestation. 

Whether  one  chooses  to  concentrate  only  on  New  York  or  to  look  also 
to  the  judicial  pronouncements  of  other  states,  one  must  conclude  that  the 
better  view  of  nineteenth  century  abortion  legislation  is  that  a  major  pur- 
pose was  the  protection  of  unborn  children  without  regard  to  age.  Bolster- 
ing this  view  is  the  twentieth  century  abortion  indictment  at  the  Nuern- 
berg Trials.^®^  The  indictment  charged,  inter  alia,  that  "[e]  astern  women 
workers  were  induced  or  forced  to  undergo  abortions,"^^®  and  hence  one 
might  conclude  that  the  trial  and  judgment  are  irrelevant  to  the  discus- 
sion herein.  Yet  the  shadow  of  a  generation  of  aborted  children  darkened 
Nuernberg.  In  addition  to  testifying  that  the  abortions  had  all  been  volun- 
tary on  the  part  of  the  aborted  women,  one  of  the  defendants  thought  it 

165.  Law  of  May  6,  1869,  ch.  631,  [1869]  N.Y.  Laws  92d  Sess.  1S02. 

166.  See  note  121  supra. 

167.  See  N.Y.  Penal  Law  §§  80,  1050  (McKinney  1944)  (repealed).  These  were  the  sec- 
tions enacted  in  1881. 

168.  U.S.  V.  Greifelt,  4  Trials  of  War  Criminals  Before  the  Nuernberg  Military 
Tribunal  608  (Government  Printing  Office)   (1946-1949). 

169.  Id.  at  613. 
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relevant  to  argue:  "Interruption  of  pregnancy  is  or  was  never  considered 
as  murder,  but  it  was  considered  a  special  violation  against  life.  Generally 
this  incurs  considerably  milder  punishment  than  if  it  were  murder.  Up  to 
now  nobody  had  the  idea  to  see  in  this  interruption  of  pregnancy  a  crime 
against  humanity  "^'^^ 

It  is  possible  that  the  defendant  thought  it  necessary  to  argue  that 
abortion  is  de  minimis  because  the  prosecution  had  introduced  into  evi- 
dence a  captured  German  document  (dated  October  30,  1943)  which 
commented  on  the  "objections  of  a  minority  of  reactionary  Catholic 
physicians"  to  the  decree  on  interruptions  of  pregnancy  of  female  eastern 
workers  and  female  Poles.^^^  The  doctors  had  many  objections  but  the 
first  one  mentioned  is:  "These  physicians  argued  that  the  decree  was  not 
in  accordance  with  the  moral  obligation  of  a  physician  to  preserve  life."^^^ 

At  Nuernberg,  the  prosecution  and  the  defense  joined  issue  on  the 
unborn  child's  right  to  live.  And  the  prosecutor,  in  addition  to  arguing 
that  the  abortions  had  been  "encouraged  and  even  forced  on  these 
women,"  emphasized  in  his  closing  brief: 

Abortions  were  prohibited  in  Germany  under  Article  218  of  the  German  Penal 
Code  ....  After  the  Nazis  came  to  power  this  law  was  enforced  with  great  severity. 
Abortions  were  also  prohibited  under  the  Polish  Penal  Code  .  .  .  ,  and  under  the 
Soviet  Penal  Code.  But  protection  of  the  law  was  denied  to  unborn  children  of  the 
Russian  and  Polish  women  in  Nazi  Germany.  Abortions  were  encouraged  and  even 
forced  on  these  women.^'^^ 

The  right  of  the  unborn  child  to  the  law's  protection  was  a  litigated 
issue  even  though  it  was  outside  the  scope  of  the  indictment  and  not 
mentioned  in  the  subsequent  judgment.  Neither  prosecution  nor  defense 
could  ignore  the  aborted  children  who  stood  as  mute  and  invisible  accusers 
at  the  trial.  On  behalf  of  the  United  States,  an  American  prosecutor  con- 
demned the  defendants  before  a  court  composed  of  American  judges 
because  "protection  of  the  law  was  denied  to  the  unborn  children."^"^^ 

On  the  eve  of  the  abortion  "reform"  movement  of  the  1960's,  a  Michi- 
gan court  could  observe  that  American  abortion  statutes  had  been  amended 
to  delete  the  obsolete  quickening  dichotomy  (which  had  persevered  as  a 


170.  Id.  at  1090  (testimony  of  defendant  Richard  Hildebrandt)  (emphasis  added).  See 
Roe  V.  Wade,  93  S.  Ct.  at  729  n.54:  "Further,  the  penalty  for  criminal  abortion  specified 
by  Art.  1195  is  significantly  less  than  the  maximum  penalty  for  murder  prescribed  by  Art. 
12S7  of  the  Texas  Penal  Code.  If  the  fetus  is  a  person,  may  the  penalties  be  different?" 

171.  U.S.  V.  Greifelt,  4  Trials  of  War  Criminals  Before  the  Nuernberg  Military  Tribunal 
608,  1082   (Government  Printing  Office)    (1946-49)    (emphasis  deleted). 

172.  Id.  at  1082. 

173.  Id.  at  1077  (emphasis  added). 

174.  Id.  But  see  Roe  v.  Wade,  93  S.  Ct.  70S  (1973). 
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norm  for  determining  the  punishment  for  abortion)  because  of  the  recog- 
nition of  a  child's  legal  existence  while  en  ventre  sa  mere}""^  And  even  so 
ardent  an  advocate  of  legalized  abortion  as  the  English  legal  commen- 
tator, Glanville  Williams,  had  to  admit  that  the  contemporary  rationale 
of  anti-abortion  legislation  was  this:  "The  fetus  is  a  human  life  to  be 
protected  by  the  criminal  law  from  the  moment  when  the  ovum  is  fer- 
tiUzed."^^« 

The  Supreme  Court  in  Wade  was  as  wrong  about  the  motivation  behind 
nineteenth  century  abortion  legislation  as  it  was  about  the  common  law. 

* 
C.     The  Fourteenth  Amendment 

The  early  American  abortion  statutes  were  a  continuum  of  the  striving 
of  the  common  law  to  protect  human  life  from  its  very  beginning.  When, 
with  the  discovery  of  the  ovum  in  1827,  science  clearly  identified  con- 
ception as  the  beginning  of  life,  the  law  began  to  move  its  protection 
back  to  the  earliest  stages  of  gestation,  and  penalize  abortional  acts  prior 
to  quickening  without,  in  some  cases,  even  requiring  proof  of  pregnancy. 
Quickening  began  to  disappear,  first  as  a  practical  norm  for  initial  crim- 
inality and  then  as  a  factor  calling  for  increased  punishment."^ 

The  Supreme  Court  in  Wade  admitted  that  "[t]he  anti-abortion  mood 
prevalent  in  this  country  in  the  late  19th  century  was  shared  by  the 
medical  profession.  Indeed,  the  attitude  of  the  profession  may  have 
played  a  significant  role  in  the  enactment  of  stringent  criminal  abortion 
legislation  during  that  period.""^  In  1859,  an  American  Medical  Asso- 
ciation Committee  on  Criminal  Abortion,  appointed  to  investigate  crim- 
inal abortion  with  a  view  to  its  suppression,  criticized  the  quickening 
criterion  of  criminality  and  "the  grave  defects  of  our  laws,  both  common 
and  statute,  as  regards  the  independent  and  actual  existence  of  the  child 
before  birth,  as  a  living  being.""^  On  the  basis  of  the  report,  the  Asso- 
ciation adopted  resolutions  protesting  "  'against  such  unwarrantable  de- 
struction of  human  life,'  calling  upon  state  legislatures  to  revise  their 
abortion  laws,  and  requesting  the  cooperation  of  state  medical  societies' 
in  pressing  the  subject.'  "^^" 

175.  LaBlue  v.  Specker,  358  Mich.  558,  567,  100  N.W.2d  445,  450  (i960). 

176.  G.  WTilliams,  The  Sanctity  of  Life  and  the  Criminal  Law  149  (1957). 

177.  Indeed,  from  the  scientific  point  of  view,  quickening  has  no  relevance  at  all  today. 
See  Byrn,  supra  note  5,  at  9-12.  See,  e.g..  State  V.  Sudol,  43  N.J.  Super.  481,  129  A.2d  29, 
cert,  denied,  25  N.J.  132,  135  A.2d  248,  cert,  denied,  355  U.S.  964  (1957)  (Stating  that 
modern  science  has  advanced  to  a  point  that  a  court  is  justified  in  taking  judicial  notice  of 
the  accuracy  of  a  confirmed  pregnancy  test). 

178.  93  S.  Ct.  at  721. 

179.  Id.,  quotmg  12  Transactions  of  the  Am.  Med.  Assn.  73-77  (1859). 

180.  Id.,  quotmg  12  Transactions  of  the  Am.  Med.  Assn.  28,  78  (1859). 
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In  1867,  the  Medical  Society  of  New  York  condemned  abortion  at 
every  stage  of  gestation  as  "murder."^^^  In  1868,  Francis  Wharton  urged 
the  injustice  of  the  quickening  distinction  in  abortion  statutes  (as  he  had 
in  earlier  editions  of  his  treatise  on  criminal  law)  and  argued  that  unborn 
children  should  be  protected  regardless  of  gestational  age.^^^ 

In  1871,  the  AM  A  Committee  on  Criminal  Abortion  submitted  an- 
other report  in  which  it  concluded:  "We  had  to  deal  with  human  life.  In 
a  matter  of  less  importance  we  could  entertain  no  compromise.  An  honest 
judge  on  the  bench  would  call  things  by  their  proper  names.  We  could 
do  no  less."^^^ 

Whatever  may  be  said  of  the  common  law  and  the  early  nineteenth 
century,  it  is  evident  that  in  the  period  from  1859  to  1871,  spanning  a 
war  fought  to  vindicate  the  essential  dignity  of  every  human  being  and 
the  subsequent  ratification  of  the  fourteenth  amendment  in  1868,  the 
anti-abortion  mood  prevalent  in  the  United  States  can  be  explained  only 
by  a  desire  to  protect  live  human  beings  in  the  womb  from  the  beginning 
of  their  existence.^^*  When  the  fourteenth  amendment  was  ratified  in 
1868,  the  law  of  at  least  twenty-eight  of  the  thirty-seven  states  of  the 
United  States  incriminated  abortional  acts  prior  to  quickening — two  by 
common  law,^^^  and  the  remainder  by  statute.^^^  In  the  next  fifteen  years, 
one  additional  state  (Colorado)  entered  the  United  States  and  at  least 
seven  more  states  incriminated  pre-quickening  abortional  acts.^^^ 

As  previously  indicated,  the  overwhelming  weight  of  authority  is  to 

181.  See  note  164  supra  and  accompanying  text. 

182.  2  F.  Wharton,  A  Treatise  on  the  Criminal  Law  of  the  United  States  210-12  (6th  ed. 
1868). 

183.  93  S.  Ct.  at  721,  quoting  22  Transactions  of  the  Am.  Med.  Assn.  258  (1871).  But  see 
93  S.  Ct.  at  730:  "We  need  not  resolve  the  difficult  question  of  when  life  begins.  When  those 
trained  in  the  respective  disciplines  of  medicine,  philosophy,  and  theology  are  unable  to 
arrive  at  any  consensus,  the  judiciary,  at  this  point  in  the  development  of  man's  knowledge, 
is  not  in  a  position  to  speculate  as  to  the  answer."  No  subsequent  medical  or  bar  association 
statement  cited  by  the  Court  in  Wade  denies  that  abortion  takes  a  "human  life."  See  id.  at 
721-24. 

184.  Even  in  the  slavery  days  of  1858,  the  legal  personhood  of  unborn  children  was  not 
unfamiliar.  In  Bailey  v.  Poindexter's  Ex'r,  55  Va.  (14  Graft.)  132  (1858),  counsel  for  the 
executor  drew  an  analogy  between  the  legal  status  of  slaves  and,  inter  alia,  unborn  children, 
in  support  of  the  enforceability  of  a  choice  given  slaves  under  testator's  will  to  choose  to  be 
sold  or  set  free.  In  answer,  opposing  counsel  argued:  "[Married  women]  may  take  estates 
by  deed  or  will.  So  may  infants  even  in  ventre  sa  mere,  or  idiots,  or  lunatics.  They  are  all 
free  persons,  though  under  partial  or  temporary  disabilities.  To  reason  in  favor  of  similar 
powers,  rights  or  capacities  in  slaves,  on  the  ground  of  analogy,  is  to  plunge  at  once  into  a 
labyrinth  of  error."  Id.  at  171.  ' 

185.  State  v.  Reed,  45  Ark.  333  (1885)  ;  State  v.  Slagle,  83  N.C.  630  (1880). 

186.  The  states  and  statutes  are  collected  in  Quay,  supra  note  72,  at  447-520. 

187.  See  id. 
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the  effect  that  at  least  one  of  the  purposes  of  these  statutes  was  the  pro- 
tection of  unborn  children  at  all  gestational  stages.  The  fourteenth 
amendment  era,  which  finally  saw  the  extension  of  the  equal  protection 
clause  to  aliens  and  corporations  in  the  1880's^®®  and,  during  the  same 
period,  witnessed  the  expression  of  a  new  liberality  in  interpretation  of 
basic  constitutional  guarantees/^®  was  an  era  of  solicitude  for  the  basic 
right  of  the  unborn  child  to  live  no  matter  what  his  gestational  age  might 
be,  and  without  regard  to  "quickening." 

Given  the  background  of  the  fourteenth  amendment,  this  solicitude 
should  come  as  no  surprise.  The  evil,  for  which  the  due  process  and 
equal  protection  clauses  were  designed  as  a  remedy,  is  t3^ified  in  the 
arguments  of  counsel  in  Bailey  v.  Poindexter's  Executor, ^^°  wherein  a 
provision  in  a  will  that  testator's  slaves  could  choose  between  emancipa- 
tion and  sale  was  held  void  on  the  ground  that  slaves  had  no  legal 
capacity  to  choose.  In  support  of  the  position,  counsel  argued: 

These  decisions  are  legal  conclusions  flowing  .  .  .  from  the  one  clear,  simple,  funda- 
mental idea  of  chattel  slavery.  That  fundamental  idea  is,  that,  in  the  eye  of  the  law, 
so  far  certainly  as  civil  rights  and  relations  are  concerned,  the  slave  is  not  a  person, 
but  a  thing.  The  investiture  of  a  chattel  with  civil  rights  or  legal  capacity  is  indeed  a 
legal  solecism  and  absurdity.  The  attribution  of  legal  personality  to  a  chattel  slave, — 
legal  conscience,  legal  intellect,  legal  freedom,  or  liberty  and  power  of  free  choice 
and  action,  and  corresponding  legal  obligations  growing  out  of  such  qualities,  faculties 
and  action — implies  a  palpable  contradiction  in  terms.*^^ 

The  court  agreed  with  the  arguments  of  counsel  that  the  slave  is  prop- 
erty and  "has  no  civil  rights  or  privileges,"^*^  and  the  court,  in  dictum, 
went  on  to  observe  that  the  social  right  of  "protection  from  injury"  is 
limited  to  free  persons.^®^ 

This,  then,  was  the  evil:  human  beings  were  degraded  to  the  status  of 
property,  without  civil  rights — without  even  the  right  to  the  law's  pro- 
tection of  their  lives — unless  the  legislature,  by  policy  decision,  should 
grant  it  to  them. 

Slavery  t5T)ified  the  evil,  but  the  remedy  was  not  limited  to  slaves 
alone.  It  was  the  intent  of  the  framers  of  the  fourteenth  amendment  that 
never  again  would  any  human  being  be  deprived  of  fundamental  rights 
by  an  irrational  and  arbitrary  classification  as  a  non-person.^**  Thus, 

188.  Yick  Wo  v.  Hopkins,  118  U.S.  3S6  (1886) ;  County  of  Santa  Clara  v.  Southern  Pac 
R.R.;  18  F.  385,  397-98  (C.C.D.  Cal.  1883),  aff'd,  118  U.S.  394  (1886). 

189.  See  Boyd  v.  United  States,  116  U.S.  616,  635  (1886). 

190.  55  Va.  (14  Gratt.)  132  (1858). 

191.  Id.  at  142-43. 

192.  Id.  at  191. 

193.  Id.  at  191-92. 

194.  "All  history  shows  that  a  particular  grievance  suffered  by  an  individual  or  a  class. 
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Congressman  John  A.  Bingham,  who  sponsored  the  amendment  in  the 
House  of  Representatives,  noted  that  it  was  "universal"  and  applied  to 
"any  human  being."^^^  Congressman  Bingham's  counterpart  in  the  Senate, 
Senator  Jacob  Howard,  emphasized  that  the  amendment  applied  to  every 
member  of  the  human  race: 

It  establishes  equality  before  the  law,  and  it  gives  to  the  humblest,  the  poorest,  the 
most  despised  of  the  race  the  same  rights  and  the  same  protection  before  the  law  as 
it  gives  to  the  most  powerful,  the  most  wealthy,  or  the  most  haughty.^^^ 

The  Court  in  Wade  made  no  reference  to  the  intent  of  the  framers. 
Had  it  done  so,  in  the  context  of  a  proper  understanding  of  what  had 
originally  motivated  the  enactment  of  state  abortion  legislation,  how  could 
it  have  excluded  unborn  children  from  personhood  under  the  due  process 
and  equal  protection  clauses?  It  was  certainly  less  than  consistent  for 
the  Court,  on  the  one  hand,  to  admit  that  the  nineteenth  century  AMA 
anti-abortion  statements  may  have  played  a  significant  role  in  the  passage 
of  restrictive  abortion  legislation,  and  on  the  other  hand,  to  find,  in 
effect,  that  the  framers  of  the  fourteenth  amendment  acted  in  defiance  of 
both  the  1859  AMA  statement  and  state  legislation,  and  deliberately 
created  an  unarticulated  right  of  privacy  which  included  the  right  to  kill 
unborn  children  whom  the  framers  intended  to  exclude  from  fourteenth 
amendment  protection.  If  that  had  been  the  intent  of  the  framers,  one 
could  hardly  imagine  three-quarters  of  the  state  legislatures  ratifying  the 
amendment  while  they  were  at  the  same  time  contemplating  (or  had  al- 
ready enacted)  restrictive  abortion  legislation  designed  to  protect  unborn 
human  children — especially  if  such  legislation  was  the  product  of  the 
AMA  statements  cited  by  the  Court.  Then  too,  what  evidence  is  there 
that  the  framers  did  not  share  "[t]he  anti-abortion  mood  prevalent  in 
this  country  in  the  late  19th  century  .  .  .  ?"^®^ 

Statutory  law,  common  law  and  the  prevalent  mood  converged  in  an 
Iowa  case  decided  in  1868,  the  year  in  which  the  fourteenth  amendment 
was  ratified.  State  v.  Moore^^^  affirmed  a  conviction  of  murder  for  caus- 
ing the  death  of  a  woman  by  an  illegal  abortion.  The  trial  court  had 
charged  the  jury: 

To  attempt  to  produce  a  miscarriage,  except  when  in  proper  professional  judgment 
it  is  necessary  to  preserve  the  life  of  the  woman,  is  an  unlawful  act.  It  is  known  to 

from  a  defective  or  oppressive  law,  or  the  absence  of  any  law,  ...  is  often  the  occasion  and 
cause  for  enactments,  constitutional  or  legislative,  general  in  their  character,  designed  to  cover 
cases  not  merely  of  the  same,  but  all  cases  of  a  similar,  nature."  County  of  Santa  Clara  v. 
Southern  Pac.  R.R.,  18  F.  385,  397-98  (C.C.D.  Cal.  1883). 

195.  Cong.  Globe,  39th  Cong.,  1st  Sess.  1089  (1866). 

196.  Id.  at  2766. 

197.  93  S.Ct.  at  721. 

198.  25  Iowa  128  (1868). 


157 


1973]  THE  SUPREME  COURT  ON  ABORTION  839 

be  a  dangerous  act,  generally  producing  one  and  sometimes  two  deaths, — /  mean  the 
death  of  the  unborn  infant  and  the  death  of  the  mother.  Now,  the  person  who  does 
this  is  guilty  of  doing  an  unlawful  act.  If  the  death  of  the  woman  does  not  ensue 
from  it,  he  is  liable  to  fine  and  imprisonment  in  the  county  jail  .  .  .  and,  if  the  death 
of  the  woman  does  ensue  from  it,  though  there  be  no  specific  intention  to  take  her 
life,  he  becomes  guilty  of  the  crime  of  murder  in  the  second  degree.  The  guilt  has  its 
origin  in  such  cases  in  the  unlawful  act  which  the  party  designs  to  commit,  and  if 
the  loss  of  life  attend  it  as  incident  or  consequence,  the  crime  and  guilt  of  murder 
will  attach  to  the  party  committing  such  an  unlawful  act.^** 

In  upholding  the  charge,  the  Iowa  court  stated:  "We  have  quoted  the 
court's  language  in  order  to  say  that  it  has  our  approval  as  being  a  cor- 
rect statement  of  the  law  of  the  land."^"°  The  court  went  on  to  say: 

The  common  law  is  distinguished,  and  is  to  be  commended,  for  its  all-embracing  and 
salutary  solicitude  for  the  sacredness  of  human  life  and  the  personal  safety  of  every 
human  being.  This  protecting,  paternal  care,  enveloping  every  individual  like  the  air 
he  breathes,  not  only  extends  to  persons  actually  born,  but,  for  some  purposes,  to 
infants  in  ventre  sa  mere. 

The  right  to  life  and  to  personal  safety  is  not  only  sacred  in  the  estimation  of  the 
common  law,  but  it  is  inalienable.  It  is  no  defense  to  the  defendant  that  the  abortion 
was  procured  with  the  consent  of  the  deceased. 

The  common  law  stands  as  a  general  guardian  holding  its  aegis  to  protect  the  life 
of  all.  Any  theory  which  robs  the  law  of  this  salutary  power  is  not  likely  to  meet 
with  favor.201 

Although  the  abortion  in  State  v.  Moore  occurred  after  quickening,  "no 
mention  is  made  of  that  fact  in  the  opinion, "^"^  and  the  court  was  ob- 
viously speaking  of  the  "sacred"  and  "inahenable"  right  to  life  of  all 
unborn  children. 

In  Wade,  the  Supreme  Court  created  a  new,  unfettered  right  to  de- 
prive the  unborn  children  of  their  lives.  In  Yick  Wo  v.  Uopkins,^^^  the 
Court  declared  that  "the  very  idea  that  one  man  may  be  compelled  to 
hold  his  life  ...  at  the  mere  will  of  another,  seems  to  be  intolerable  in 
any  country  where  freedom  prevails,  as  being  the  essence  of  slavery  it- 
self."'*'^  So  it  is  with  Wade. 

V.    The  Errors  on  the  Questions  of  Human  Life  and 
Human-Legal  Personhood 

The  Wade  Court's  historical  errors  were  compounded  by  its  equally 
erroneous  holdings  on  the  questions  of  whether  the  unborn  child  is  a 
human  being  in  fact  and  a  human  person  in  modern  law. 

199.  Id.  at  131-32  (emphasis  added). 

200.  Id.  at  132. 

201.  Id.  at  13S-36  (emphasis  added)  (citation  omitted). 

202.  State  v.  Harris,  90  Kan.  807,  813,  136  P.  264,  266  (1913). 

203.  118U.S.  356  (1886). 

204.  Id.  at  370. 
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A.     The  Failure  To  Resolve  the  Crucial  Question  of  Fact 

The  framers  intended  that  every  live  human  being,  every  member  of 
the  human  race,  even  the  most  unwanted,  come  under  the  aegis  of  the 
due  process  and  equal  protection  clauses.  History  does  not  support 
the  proposition  that  the  framers  intended  to  exclude  unborn  children. 
The  Court  in  Wade  observed  that  "[w]e  need  not  resolve  the  difficult 
question  of  when  life  begins."^"^  But  the  Court  erred  at  the  threshold 
when  it  failed  to  determine  whether  an  individual  life  has  already  begun 
before  an  abortion  takes  place.  That  was  precisely  the  fact,  of  constitu- 
tional dimension,  to  be  resolved  by  the  Court  before  it  could  even  address 
itself  to  the  rights  of  unborn  children.^*^^ 

The  Court  noted,  as  justification  for  its  refusal  to  resolve  the  crucial 
factual  issue,  that  "[w]hen  those  trained  in  the  respective  disciplines  of 
medicine,  philosophy,  and  theology  are  unable  to  arrive  at  any  consensus, 
the  judiciary,  at  this  point  in  the  development  of  man's  knowledge,  is 
not  in  a  position  to  speculate  as  to  the  answer."^"^  The  Court  then  con- 
cluded that  "we  do  not  agree  that,  by  adopting  one  theory  of  life,  Texas 
may  override  the  rights  of  the  pregnant  woman  that  are  at  stake."^*'^  But 
what  was  at  stake  for  the  unborn  child  was  not  a  "theory"  of  life;  it  was 
the  fact  of  life.  The  lack  of  consensus,  to  which  the  Court  referred,  is 
not  a  lack  of  consensus  on  the  fact  of  existence  of  human  life  at  all  stages 
of  gestation — that  is  established  beyond  cavil  by  medical  science^"^ — but 
on  conflicting  theories  of  the  value  of  a  human  life  already  in  existence.^^" 
That  value  judgment  was  made  over  one  hundred  years  ago,  on  a  con- 
stitutional level  and  as  a  matter  of  binding  law,  by  the  framers  of  the 
fourteenth  amendment.  A  "consensus"  is  not  relevant.  "One's  right  to 
hfe  .  .  .  depend  [s]  on  the  outcome  of  no  elections."^" 

As  guardian  ad  litem  for  a  class  of  unborn  children,  the  writer  com- 
menced an  action  in  New  York  in  December,  1971  seeking,  inter  alia, 
a  declaration  of  the  unconstitutionality  of  New  York's  abortion-at-will 
law^^^  as  a  violation  of  the  fourteenth  amendment  rights  of  unborn  chil- 

205.  93  S.  Ct.  at  730. 

206.  See  text  accompanying  note  60  supra. 

207.  93  S.  Ct.  at  730. 

208.  Id.  at  731. 

209.  There  is  no  scientific  basis  for  establishing  quickening,  viability,  birth  or  any  event 
other  than  conception  as  the  beginning  of  human  life.  See  Bym,  supra  note  S,  at  6-lS. 

210.  See  id.  at  IS- 18.  "I  don't  know  of  one  biologist  who  would  maintain  that  the  fetus  is 
not  alive  ....  Today  we  are  employing  euphemisms  to  pretend  that  human  life  is  not  present. 
This  stems  from  the  fact  that  we  are  not  quite  ready  yet  to  say,  yes,  there  is  humdn  life  but 
it  has  no  dignity  .  .  .  .There  is  a  consensus  on  the  starting  point  of  life,  without  any  question 
.  .  .  ."  Andre  Hellegers,  M.D.,  quoted  in  The  Catholic  News,  Mar.  IS,  1973,  at  1,  col.  3. 

211.  West  Virginia  State  Bd.  of  Educ.  v.  Bamette,  319  U.S.  624,  638  (1943). 

212.  Law  of  Apr.  11,  1970,  ch.  127,  [1970]  N.Y.  Laws  193d  Sess.  852  (now  N.Y.  Penal 
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dren.  In  support  of  a  motion  for  an  injunction  pendente  lite,  affidavits 
of  a  fetologist,  a  developmental  biologist,  a  cytogeneticist  and  an  ob- 
stetrician-gynecologist were  presented  to  the  court.^^^ 

The  testimony  of  these  experts  was  striking  indeed.  Relying  on  it,  the 
trial  court  drew  a  composite  picture  of  the  typical  victim  of  abortion: 

Credence  must,  therefore,  be  given  to  the  testimony,  in  affidavit  form,  submitted 
by  plaintiff  from  accredited  scientists  that  an  unborn  human  infant  has  a  pulsating 
human  heart;  that  at  that  stage  of  development  the  child's  brain,  spinal  cord  and 
entire  nervous  system  has  been  established  and  that,  as  a  medical  fact,  the  fetus  is  a 
live  human  being.^i* 

The  court  then  proceeded  to  grant  the  application  for  an  injunction. 

The  appellate  division  admitted  that  there  were  "no  factual  issues 
requiring  a  trial  and  the  parties  so  conceded  on  the  argument  of  the  ap- 
peal. The  medical  affidavits  submitted  by  the  guardian  have  not  been 
factually  disputed  and  New  York  courts  have  already  acknowledged 
that,  in  the  contemporary  medical  view,  the  child  begins  a  separate  life 
from  the  moment  of  conception  .  .  .  ."^^^  However,  the  court  dismissed 
the  complaint  on  the  ground  that  the  unborn  child  is  not  a  legal  person. 

A  divided  New  York  Court  of  Appeals  affirmed  the  appellate  division, 
but  it  too  conceded  that  an  unborn  child  "has  an  autonomy  of  develop- 
ment and  character  although  it  is  for  the  period  of  gestation  dependent 
upon  the  mother.  It  is  human,  if  only  because  it  may  not  be  characterized 
as  not  human,  and  it  is  unquestionably  alive."^^" 

Needless  to  say,  the  writer  disagreed  with  the  legal  conclusions  of  the 
appellate  division  and  the  court  of  appeals.  But  their  factual  conclusions, 
together  with  that  of  the  trial  court,  are  impeccable.  These  findings  left 
only  two  questions  for  the  appeal  to  the  United  States  Supreme  Court: 

1.  Whether  the  individual  members  of  appellant's  unborn  class,  each  of  whom  is  a 
"live  human  bemg,"  a  "child  [with]  a  separate  life,"  a  "human"  who  is  "alive"  and 
"has  an  autonomy  of  development  and  character,"  are  human  persons  entitled  to 
the  protections  afforded  to  such  persons  by  the  Constitution  of  the  United  States. 

2.  Whether  New  York's  Elective  Abortion  Law,  on  its  face,  in  its  effect  and  as 

Law  §  12S.OS(3)  (McKinney  Supp.  1972)).  The  law  puts  no  substantive  restriction  on  abor- 
tion through  the  twenty-fourth  week  of  pregnancy.  Id. 

213.  Respectively,  Leverett  Lebaron  de  Veber,  M.D.;  Donald  J.  Procacdni,  Ph.D.;  James 
Garner,  M.D.,  and  Malcolm  Hetzer,  M.D.  The  affidavits  are  reproduced  at  pages  100a-128a 
of  appellant's  jurisdictional  statement  before  the  United  States  Supreme  Court,  filed  Sept. 
14,  1972  (No.  72-434)  [hereinafter  cited  as  Juris.  State.]. 

214.  Bym  v.  New  York  City  Health  &  Hosps.  Corp.,  Supreme  Court  of  the  State  of  New 
York,  Queens  County,  Index  No.  13113/71,  in  Juris.  State.  60a,  68a  (unpublished  opinion  of 
Frands  J.  Smith,  J.,  Jan.  4,  1972). 

215.  Bym  v.  New  York  City  Health  &  Hosps.  Corp.,  38  App.  Div.  2d  316,  324,  329 
N.Y5.2d  722,  729  (2d  Dep't  1972)  (citations  omitted). 

216.  Bym  v.  New  York  City  Health  &  Hosps.  Corp.,  31  N.Y.2d  194,  199,  286  N.E.2d  887, 
888.  335  N.Y.S.2d  390,  392  (19::i.  noted  in  41  Fordham  L.  Rev.  439  (1972). 
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applied,  violates  fundamental  rights  of  the  members  of  appellant's  class,  guaranteed 
to  them  by  the  Constitution  of  the  United  States.^^'^ 

The  Supreme  Court  did  not  address  itself  to  these  questions.  Instead, 
it  dismissed  the  appeal  for  want  of  a  substantial  federal  question,  citing 
Wade,^^^  even  though  in  Wade  the  Court  had  erred  at  the  threshold  by 
declining  to  decide  the  crucial  question  of  whether  an  abortion  kills  a  live 
human  being. 

Thus,  paying  no  heed  to  the  facts,  the  Supreme  Court  made  its  own 
value  judgment,  one  that  is  contrary  to  the  intent  of  the  framers  of  the 
fourteenth  amendment. 

B.     The  Failure  to  Allude  to  the  Court's  Own  Explication  of 
"Person"  Under  Section  One  of  the  Fourteenth  Amendment 

Before  Wade,  the  Supreme  Court's  explication  of  human  ''person"  in 
section  one  of  the  fourteenth  amendment  had  been  consistent  with  the 
intent  of  the  framers.  In  Levy  v.  Loiiisiana,^^^  the  Court  identified  the 
human  persons  protected  by  the  equal  protection  clause  as  those  who 
"are  humans,  live,  and  have  their  being."^^" 

Of  course,  it  might  well  be  argued  that  Levy  concerned  the  rights  of 
afterborn  illegitimate  children  and  is  inapposite  to  the  unborn.  The  argu- 
ment is  specious  unless  courts  and  legislatures  are  free  to  draw  fourteenth 
amendment  life-or-death  lines  on  self-serving  fictions,  utterly  irrational 
by  modern,  secular,  scientific  standards.  But  that  is  precisely  what  they 
are  not  free  to  do.  "To  say  that  the  test  of  equal  protection  should  be  the 
'legal'  rather  than  the  biological  relationship  is  to  avoid  the  issue.  For 
the  Equal  Protection  Clause  necessarily  limits  the  authority  of  a  State 
to  draw  such  'legal'  lines  as  it  chooses. "^^^ 

Had  the  Levy  standard  been  applied  in  Wade,  the  Court  could  not 
have  avoided  passing  on  the  factual,  "biological"  question  of  whether 
unborn  children  are  live  human  beings.  Since,  as  a  scientific  fact,  all  of 

217.  This  is  substantially  the  form  in  which  appellant  presented  the  questions  to  the 
Supreme  Court.  Juris.  State.  4. 

218.  Bym  v.  New  York  City  Health  &  Hosps.  Corp.,  93  S.  Ct.  1414  (1973). 

219.  391  U.S.  68  (1968). 

220.  Id.  at  70  (footnote  omitted) ;  accord,  2  B.  Schwartz,  The  Rights  of  Persons  (1968): 
"And  the  language  of  the  amendment  plainly  states  that  the  guaranty  of  equality  contamed 
in  it  is  to  apply  'to  any  person.'  Unless  words  are  to  be  deprived  of  their  ordinary  meaning, 
this  must  include  every  natural  human  being  within  the  jurisdiction  of  any  state  .  .  .  ." 
Id.  at  492. 

221.  Glona  v.  American  Guarantee  Co.,  391  U.S.  73,  75-76  (1968);  accord,  B.  Schwartz, 
The  Supreme  Court  265  (1957).  The  use  of  objective  science  in  a  constitutional  context  is  far 
from  unprecedented.  The  findings  of  modern  psychology  were  used  to  update  the  law  in 
Brown  v.  Board  of  Educ,  347  U.S.  483,  494-95  (1954). 
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them  are,  the  Court  would  have  been  required  to  take  the  next  step  and 
find  all  unborn  children  to  be  human  persons  within  section  one  of  the 
fourteenth  amendment.  Instead,  the  Court  omitted  Levy  completely.  In- 
deed, having  decided  not  to  pass  on  the  crucial  question  of  fact,  it  had  no 
choice  but  to  ignore  Levy. 

C.     The  Misunderstanding  of  the  General  Status  in  Law 
of  Unborn  Children 

In  Wade,  the  Court  stated:  "In  areas  other  than  criminal  abortion  the 
law  has  been  reluctant  to  endorse  any  theory  that  life,  as  we  recognize  it, 
begins  before  live  birth  or  to  accord  legal  rights  to  the  unborn  except  in 
narrowly  defined  situations  and  except  when  the  rights  are  contingent 
upon  live  birth."-^^  In  support  of  this  statement,  the  Court  briefly  touched 
upon  tort  actions  for  prenatal  injuries  and  for  a  stillbirth  (wrongful 
death),  as  well  as  the  property  rights  of  the  unborn  child.  The  Court 
erred. 

The  unequivocal  status  of  the  unborn  child  as  a  legal  person  in  these 
areas  of  the  law  has  been  analyzed  at  length,-^^  and  there  is  no  need  to 
reexamine  it  here.^^^  The  more  startling  error  was  the  Court's  failure  even 
to  advert  to  another  area  of  prenatal  law. 

222.  93  S.  Ct.  at  731. 

223.  See  Note,  The  Law  and  the  Unborn  Child:  The  Legal  and  Logical  Inconsistencies, 
46  Notre  Dame  Law.  349,  351-60  (1971). 

224.  Two  parenthetical  observations  must  be  made.  First,  when  the  Court  in  Wade  ob- 
served that  "the  traditional  rule  of  tort  law  had  denied  recovery  for  prenatal  injuries  even 
though  the  child  was  born  alive"  (93  S.  Ct.  at  731  (footnote  omitted)),  it  was  speaking  not 
of  a  tradition  but  of  a  relatively  short-lived  aberration.  The  common  law  regarded  the  unborn 
child  as  a  human  being  in  esse  in  all  areas  of  the  law  except  for  the  criminal  law  where  the 
exigencies  of  proof  gave  rise  to  the  quickening  dichotomy.  Hall  v.  Hancock,  32  Mass.  (IS 
Pick.)  255  (1834).  The  prenatal  injury  rule  was  first  promulgated  in  1884  in  Dietrich  v. 
Inhabitants  of  Northampton,  138  Mass.  14  (1884).  The  rule  has  been  roundly  criticized  for 
its  misunderstanding  of  law  and  science  in  a  scholarly  study  in  1935.  Law  Revision  Com- 
mission, Communication  to  the  Legislature  relating  to  Prenatal  Injuries  449,  453-54,  472-73 
(1935).  It  was  discredited  in  1946,  Bonbrest  v.  Kotz,  65  F.  Supp.  138  (D.D.C.  1946),  and  it  is 
now  in  all  but  complete  disrepute.  See  Note,  The  Law  and  the  Unborn  Child:  The  Legal  and 
Logical  Inconsistencies,  46  Notre  Dame  Law.  349  (1971).  In  referring  to  the  rule  in  some 
states  which  permits  a  wrongful  death  action  for  a  stillbirth,  the  Court  in  Wade  stated  that 
"[s]uch  an  action,  however,  would  appear  to  be  one  to  vindicate  the  parents'  interest  and  is 
thus  consistent  with  the  view  that  the  fetus,  at  most,  represents  only  the  potentiality  of  life." 
93  S.  Ct.  at  731.  The  statutory  wrongful  death  action  is  always  intended  to  vindicate  the 
interests  of  survivors.  W.  Prosser,  Torts  902,  903-05  (4th  ed.  1971).  Thus,  in  New  York,  a 
wrongful  death  action  for  a  stillbirth  is  denied  because  the  law  does  not  consider  the  unborn 
child  to  have  a  separate  juridicial  existence  "  'except  in  so  far  as  is  necessary  to  protect  the 
child's  own  rights.'"  Endresz  v.  Friedberg,  24  N.Y.2d  478,  485,  248  N.E.2d  901,  904,  301 
N.Y.S.2d  65,  70  (1969)  (citation  omitted). 
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The  recognition  of  the  unborn  child  as  a  live  human  being,  a  legal  per- 
son with  fundamental  human-legal  rights — including  the  right  to  live  and 
to  the  law's  protection — is  explicit  in  the  body  of  law  extending  parens 
patriae  protection  to  unborn  children,  regardless  of  gestational  age. 

At  least  from  the  time  of  Bracton,  the  King,  as  sovereign,  was  charged 
with  a  special  obligation  to  care  for  those  who  were  not  able  to  care  for 
themselves,  particularly  infants.^-*^  In  its  modern  application,  the  parens 
patriae  doctrine  vests  in  the  state,  as  sovereign,  both  the  right  and  duty 
to  protect  a  child  from  harm,  even  at  the  hands  of  his  parents.  The  sover- 
eign has  many  obligations  to  the  child.  "Chief  among  them  is  the  duty  to 
protect  his  right  to  live "^^ 

Thus,  parents  do  not  have  a  right  of  complete  dominion  over  their  chil- 
dren. Most  certainly,  a  parent  does  not  have  a  right  to  elect  whether  his 
or  her  child  shall  live  or  die.  As  the  court  observed  in  In  re  Clark: 

No  longer  can  parents  virtually  exercise  the  power  of  life  or  death  over  their 
children.  No  longer  can  they  put  their  child  of  tender  years  out  to  work  and  collect 
his  earnings.  They  may  not  abuse  their  child  or  contribute  to  his  dependency,  neglect, 
or  delinquency.  Nor  may  they  abandon  hira,  deny  him  proper  parental  care,  neglect 
or  refuse  to  provide  him  with  proper  or  necessary  subsistence,  education,  medical  or 
surgical  care,  or  other  care  necessary  for  his  health,  morals,  or  well-being;  or  neglect 
or  refuse  to  provide  the  special  care  made  necessary  by  his  mental  condition ;  or  permit 
him  to  visit  disreputable  places  or  places  prohibited  by  law,  or  associate  with  vagrant, 
vicious,  criminal,  notorious,  or  immoral  persons;  or  permit  him  to  engage  in  an  occu- 
pation prohibited  by  law  or  one  dangerous  to  life  or  limb  or  injurious  to  his  health 
or  morals.  .  .  .  And  while  they  may,  under  certain  circumstances,  deprive  him  of  his 
liberty  or  his  property,  under  no  circumstances,  with  or  without  due  process,  with  or 
without  religious  sanction,  may  they  deprive  him  of  his  lifel^^'' 

It  is  true,  of  course,  that  Clark  involved  a  post-natal  child.  Still,  two 
propositions  must,  by  common  sense  and  common  law,  also  be  acknowl- 
edged as  true:  (a)  the  parens  patriae  doctrine  protects  human  children 
precisely  because  they  are  legal  persons  with  fundamental  human-legal 
rights  (particularly  the  rights  to  live  and  to  the  law's  protection)  which 
they  are  unable  effectively  to  assert  themselves  because  of  their  youth  and 
utter  dependence  on  others;  (b)  if  the  doctrine  has  been  extended  to  un- 
born children,  it  can  only  mean  that  they  too  are  legal  persons  (with  the 
same  fundamental  human-legal  rights)  whose  youth  and  utter  dependence 
impose  upon  the  state  the  duty  to  protect  their  respective  rights  to  live. 

In  fact,  tlie  parens  patriae  doctrine  has  been  extended  to  unborn  chil- 
dren, without  regard  to  their  gestational  ages,  and  even  at  the  expense  of 

225.  See  Eyre  v.  Shaftsbury,  24  Eng.  Rep.  659,  666  (Ch.  1722). 

226.  See  In  re  Clark,  21  Ohio  Op.  2d  86,  89,  185  N.E.2d  128,  132  (C.P.  1962). 

227.  Id.  at  89,  185  N.E.2d  at  131  (citation  omitted). 
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such  highly  valued  rights  as  personal  (bodily)  privacy,  family  privacy 
and  religious  freedom.^^^ 

In  Hoener  v.  Bertinato^^^  a  New  Jersey  court  was  asked  to  appoint  a 
guardian  for  a  child  in  utero,  immediately  prior  to  birth,  in  order  that  the 
guardian  might  consent  to  a  transfusion  at  birth.  The  child's  parents  had 
refused  their  consent  for  religious  reasons.  In  appointing  the  guardian,  the 
court  stated:  (1)  "  This  parens  patriae  jurisdiction  is  a  right  of  sover- 
eignty and  imposes  a  duty  on  the  sovereignty  to  protect  the  public  interest 
and  to  protect  such  persons  with  disabilities  who  have  no  rightful  pro- 
tector;'"^^^  (2)  ''Additionally,  it  is  now  settled  that  an  unborn  child's 
right  to  life  and  health  is  entitled  to  legal  protection  even  if  it  is  not 
viable; "^^^  and  (3)  "I  conclude,  therefore,  that  the  [guardianship]  statute 
is  applicable  to  the  instant  case  even  though  the  child  is  not  yet  born."^^^ 

An  attempt  might  be  made  to  distinguish  Hoener  on  the  grounds  that 
the  guardianship  appointment  was  made  while  the  unborn  child  was 
viable,  and  the  transfusion  was  to  be  administered  after  birth.  Conse- 
quently, it  might  be  argued  that  the  case  applied  only  to  born  children 
and  not  to  the  unborn  (except,  possibly,  if  they  are  viable).  But  the  plain 
language  of  the  decision  is  to  the  contrary.  The  court  applied,  to  a  partic- 
ular unborn  child,  who  happened  to  be  viable,  the  general  rule  that  the 
sovereign  has  a  parens  patriae  duty  to  protect  all  unborn  children  against 
the  conduct  of  those  who  threaten  their  right  to  live. 

Raleigh  Fit  kin — Paul  Morgan  Memorial  Hospital  v.  Anderson^^  is  a 
natural  corollary  to  Hoener.  This  case  arose  out  of  a  dispute  over  pro- 
posed blood  transfusions  for  a  pregnant  woman,  while  the  child  was  still 
in  the  womb.  The  plaintiff-hospital  sought  an  order  to  administer  the 
transfusions  in  the  event  that  they  would  be  necessary  to  save  the  life  of 
the  woman  and  the  hfe  of  her  unborn  child.  Such  medical  treatment  was 
contrary  to  the  religious  beliefs  of  the  woman  and  her  husband.  The  court 
nevertheless  ordered  the  transfusions.  In  its  ruling,  the  court  stated: 

In  State  v.  Perricone,  37  N.J.  463,  181  A.2d  751  (1962),  we  held  that  the  State's 
concern  for  the  welfare  of  an  infant  justified  blood  transfusions  notwithstanding  the 

228.  See  Estate  of  Warner,  No.  71  P  3681  (Cir.  Ct.,  Cook  County,  111.,  May  S,  1971) ; 
Raleigh  Fitkin — Paul  Morgan  Mem.  Hosp.  v.  Anderson,  42  N.J.  421,  201  A.2d  S37,  cert, 
denied,  377  U.S.  985  (1964) ;  Hoener  v.  Bertinato,  67  N.J.  Super.  517,  171  A.2d  140  (Juv. 
&Dom.  Rel.  Ct.  1961). 

229.  67  N.J.  Super.  517, 171  A.2d  140  (Juv.  &  Dom.  Rel.  Ct.  1961). 

230.  Id.  at  522,  171  A.2d  at  142  (emphasis  omitted),  quoting  Johnson  v.  State,  18  N.J.  422 
430,  114  A.2d  1,  5  (1955). 

231.  67  N.J.  Super,  at  524,  171  A.2d  at  144  (citation  omitted). 

232.  Id.  at  525,  171  A.2d  at  145. 

233.  42  N.J.  421,  201  A.2d  537,  cert,  denied,  377  VS.  98S  (1964). 
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objection  of  its  parents  who  were  also  Jehovah's  Witnesses,  and  in  Smith  v.  Brenmn, 
31  N.J.  353,  157  A.2d  497  (1960),  we  held  that  a  chUd  could  sue  for  injuries  negli- 
gently inflicted  upon  it  prior  to  birth.  We  are  satisfied  that  the  unborn  child  is  entitled 
to  the  law's  protection  and  that  an  appropriate  order  should  be  made  to  insure  blood 
transfusions  to  the  mother  in  the  event  that  they  are  necessary  in  the  opinion  of  the 
physician  in  charge  at  the  time.^^^ 

State  V.  Perricone  involved  protection  of  an  after-bom  infant.  Smith  v. 
Brenmn  involved  an  injury  to  a  pre-viable  infant.  Raleigh  Fitkin  itself 
involved  a  viable  infant.  Quite  clearly,  the  Raleigh  Fitkin  court  consid- 
ered after-born,  viable  and  pre-viable  infants  to  be  entitled,  without  dis- 
tinction, to  the  law's  protection.  In  allowing  a  cause  of  action  for  injuries 
sustained  in  utero  by  an  infant  while  pre-viable,  the  Smith  court  had  held 
that  "the  law  recognizes  that  rights  which  he  will  enjoy  when  bom  can 
be  violated  before  his  birth."^^^  It  was  precisely  to  prevent  such  violations 
of  basic  rights  that  the  guardians  were  appointed  in  Hoener  and  Raleigh 
Fitkin.  In  neither  instance  was  "quickening,"  "viability,"  or  birth  rele- 
vant. Life  was  the  vital  element. 

Estate  of  Wamer^^^  leaves  no  doubt  that  parens  patriae  protection  ex- 
tends to  all  unborn  children.  In  Warner,  an  Illinois  court  appointed  a  con- 
servator of  the  "persons"  of  a  pregnant  woman  and  her  unborn  child  on 
a  doctor's  petition  showing  that  "the  life  of  the  unborn  child  ...  is  in 
danger  because  the  mother  requires  immediate  blood  transfusions  in  order 
to  save  the  life  of  the  unborn  child,"^^^  and  further,  that  "[t]he  unborn 
child  is  mcapable  of  making  any  intelligent  decision."^^^  The  operative 
part  of  the  order  stated:  "It  is  further  ordered  that  the  Conservator  ad- 
minister or  cause  to  be  administered  blood  transfusions  .  .  .  in  order  to 
save  the  life  of  the  unborn  child  of  Katherine  Warner."^^* 

It  is  to  be  noted  that  the  child  was  not  viable  when  the  transfusion  was 
ordered: 

A  spokesman  for  Mount  Sinai  Hospital  said  the  woman  .  .  .  remained  in  critical 
condition  after  receiving  almost  four  pints  of  blood. 

However,  doctors  said  an  examination  showed  the  4-month  old  fetus  was  alive  "with 
a  strong  heartbeat."24o 


234.  42  N.J.  at  423,  201  A.2d  at  S38  (emphasis  added). 

235.  31  N.J.  3S3,  364,  157  A.2d  497,  502  (1960). 

236.  No.  71  P  3681  (Cir.  Ct.,  Cook  County,  Dl.,  May  5,  1971). 

237.  Id.,  Petition  For  Conservator. 

238.  Id.,  Physicians  Affidavit — Conservatorship. 

239.  Id.,  Order  of  Adjudication  of  Incompetency  and  Appointing  Conservator  (emphasis 
added) . 

240.  Chicago  Sun-Tunes,  May  6,  1971,  at  12,  col.  1  (emphasis  added). 
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Like  most  cases  involving  emergency  blood  transfusions,  the  decision  was 
rendered  by  a  lower  court  and  is  unreported.  Nevertheless,  it  remains  per- 
suasive as  an  inevitable  application  of  Hoener  and  Raleigh  Fitkin  to  a 
pre-viable  child. 

An  attempt  might  be  made  to  distinguish  Raleigh  Fitkin  and  Warner 
on  the  ground  that  the  mothers'  lives  were  in  danger  in  both  instances, 
and  the  transfusion  orders  were  made  solely  for  the  women.  Such  an 
argument  lacks  any  color  of  validity.  In  Warner,  the  "Petition  For  Con- 
servator," the  "Physician's  Affidavit,"  and  the  "Order  of  Adjudication  Of 
Incompetency  and  Appointing  Conservator"  are  all  framed  in  terms  of 
saving  the  unborn  child's  life,  with  no  reference  to  saving  the  life  of  the 
mother.  Moreover,  in  In  re  Estate  of  Brooks,^'^^  the  Illinois  Supreme 
Court  had  ruled  that  a  compulsory  transfusion  of  an  unwilling  adult 
against  her  religious  beliefs  would  violate  the  adult's  first  amendment 
rights.  In  Brooks,  the  adult  was  not  pregnant.  In  Warner,  the  unborn 
child's  right  to  live  took  precedence  over  any  other  right. 

In  Raleigh  Fitkin,  the  court  specifically  refused  to  decide  "the  more 
difficult  question"  whether  a  compulsory  transfusion  for  the  pregnant 
woman  to  save  her  own  life  would  be  mandated,  since  it  had  already 
determined  that  the  child  had  a  right  to  the  law's  protection.^*'^  Thus, 
Raleigh  Fitkin  must  have  been  based  upon  the  unborn  child's  right  to 
live.  There  was,  then,  no  authority  for  a  compulsory  transfusion  to  an 
unwilling  nonpregnant  adult  nor  did  Raleigh  Fitkin  decide  that  issue. 

Hoener,  Raleigh  Fitkin  and  Warner  may  be  viewed  in  three  different 
ways,  all  leading  to  the  same  conclusion.  First,  "only  those  interests  of 
the  highest  order  and  those  not  otherwise  served  can  overbalance 
legitimate  claims  to  the  free  exercise  of  religion. "^^^  The  unborn  child's 
right  to  hfe  is  one  of  those  interests.  At  the  time  and  under  the  circum- 
stances of  Raleigh  Fitkin  and  Warner,  only  the  right  to  life  of  a  live  hu- 
man being,  the  unborn  child  as  a  legal  person,  could  have  prevailed  over 
the  pregnant  woman's  right  of  free  religious  exercise. 

Second,  "[n]o  right  is  held  more  sacred,  or  is  more  carefully  guarded, 
by  the  common  law,  than  the  right  of  every  individual  to  the  possession 
and  control  of  his  own  person,  free  from  all  restraint  or  interference  of 
others,  unless  by  clear  and  unquestionable  authority  of  law."^^*  The  clear 

241.  32  111.  2d  361,  205  N.E.2d  435  (1965). 

242.  42  N.J.  at  423,  201  A.2d  at  538.  That  issue  remained  undecided  in  New  Jersey  until 
John  F.  Kennedy  Mem.  Hosp.  v.  Heston,  58  N.J.  576,  279  A.2d  670  (1971),  noted  in  41 
Fordham  L.  Rev.  158  (1972). 

243.  Wisconsin  v.  Yoder,  406  U.S.  205,  215  (1972). 

244.  Union  Pac.  Ry.  v.  Botsford,  141  U.S.  250,  251  (1891). 
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and  unquestionable  authority  of  law  in  Raleigh  Fitkin  and  Warner  can  be 
found  only  in  the  parens  patriae  doctrine,  which,  in  turn,  extends  only  to 
legal  persons  who  have  fundamental  rights  to  live  and  to  the  law's  pro- 
tection. The  application  of  the  parens  patriae  doctrine  to  unborn  children 
necessarily  means  that  every  unborn  child,  regardless  of  his  gestational 
age,  is  a  legal  person  with  a  fundamental  right  to  live,  which  the  state 
has  a  basic  obligation  to  protect. 

Third,  "[p]roperty  does  not  have  rights.  People  have  rights."^^**  Un- 
born children  have  rights  and  are,  therefore,  valuable  people,  not  dispos- 
able property.  A  principal  guarantee  of  the  rights  of  people  in  today's 
society  is  section  one  of  the  fourteenth  amendment.  Of  necessity,  every 
unborn  child  is  a  legal  person  within  that  section. 

The  Court's  error  in  attempting  to  determine  the  unborn  child's  status 
in  law  without  adverting  to  the  blood  transfusion  cases  is  obvious.  In  this 
same  vein,  the  Court  committed  another  error  when  it  apparently  relied 
on  the  concession  by  appellee  in  Wade  "that  no  case  could  be  cited  that 
holds  that  a  fetus  is  a  person  within  the  meaning  of  the  Fourteenth  Amend- 
ment."^*^ There  are  two  relevant  observations  to  be  made  about  this 
statement.  In  the  first  instance  it  may  be  said  that  the  inability  of  appellee 
in  Wade  to  cite  a  case  does  not  mean  that  the  case  does  not  exist.  In 
Steinberg  v.  Brown,^^"^  a  federal  district  court  stated:  "Once  human  life 
has  commenced,  the  constitutional  protections  found  in  the  Fifth  and 
Fourteenth  Amendments  impose  upon  the  state  the  duty  of  safeguarding 
j|.  »248  Furthermore,  the  Wade  Court  might  have  taken  note  of  those  cases 
which,  in  the  abortion  context  and  in  obvious  paraphrase  of  the  Declara- 
tion of  Independence,  characterize  the  lives  of  unborn  children  of  all 
gestational  ages  as  "sacred"  and  "inalienable."^®  The  Constitution  in- 
corporates the  basic  guarantees  of  the  Declaration.^"^"  Unless  we  are  to 
assume  that  the  framers  of  the  fourteenth  amendment  intended  to  strip 


245.  Lynch  v.  Household  Fin.  Corp.,  405  U.S.  538,  552  (1972),  noted  in  41  Fordham  L. 
Rev.  431  (1972). 

246.  93  S.  Ct.  at  728-29. 

247.  321  F.  Supp.  741  (ND.  Ohio  1970).  Steinberg  arose  out  of  a  challenge  to  the  Ohio 
abortion  statutes  on  grounds  similar  to  those  in  Wade  and  Bolton.  As  indicated  at  the  outset 
of  this  article,  a  discussion  of  these  cases  has  been  avoided.  See  note  10  supra.  Steinberg  is 
mentioned  here  only  in  the  context  of  the  Court's  statement. 

248.  321  F.  Supp.  at  746-47.  It  might  be  argued  that  this  statement  is  dictum,  not  holding, 
but  that  hardly  seems  relevant  in  the  context  of  the  Court's  observation. 

249.  See  State  v.  Moore,  25  Iowa  128,  135-36  (1868);  People  v.  Sessions,  58  Mich.  594, 
596,  26  N.W.  291,  293  (1886)  ;  Gleitman  v.  Cosgrove,  49  N.J.  22,  30,  227  A.2d  689,  693  (1967). 

250.  Gulf,  Colo.  &  S.  Fe  Ry.  v.  Ellis,  165  U.S.  ISO,  160  (1897) ;  Monongahela  Navigation 
Co.  v.  United  States,  148  U.S.  312,  324  (1893). 
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live  human  beings  of  their  sacred  and  inalienable  right  to  live,  these  cases 
must  be  interpreted  as  indicating  an  opinion  that  unborn  children  are 
persons  under  section  one  of  the  fourteenth  amendment.  Finally,  the  blood 
transfusion  cases  discussed  above-^^  must  be  taken  as  decisions  of  four- 
teenth amendment  significance. 

Secondly,  the  absence  of  any  such  decision  should  not  be  influential.  As 
was  noted  in  still  another  life-or-death  context,  "[t]he  constitutionality  of 
death  itself  under  the  Cruel  and  Unusual  Punishments  Clause  is  before 
this  Court  for  the  first  time;  we  cannot  avoid  the  question  by  recalling 
past  cases  that  never  directly  considered  it."-^" 

It  is  evident  that  the  Court's  errors  in  Wade  are  cumulative.  From  a 
distorted  interpretation  of  the  common  law  of  abortion  to  a  general  mis- 
understanding of  the  status  of  the  unborn  in  American  law,  the  Court 
erected  a  flimsy  house  of  cards,  piling  one  error  upon  another. 

D.     The  Presumption  Against  Human  Life  and  Legal  Personhood 

Part  of  the  reason  for  the  Court's  errors  in  Wade  was  its  approach.  By 
structuring  the  opinion  to  create  at  the  outset  a  right  of  privacy  which 
includes  the  right  to  abort,  the  Court  shifted  the  burden  to  the  State  of 
Texas  to  prove  that  unborn  children  are  legal  persons,  whereas  the  pre- 
sumption should  have  been  in  the  children's  favor.  Moreover,  the  Court 
guaranteed  the  irrebutability  of  the  presumption  by  refusing  to  decide 
whether  the  victim  of  an  abortion  is  a  live  human  being.  Having  created 
an  insurmountable  barrier,  the  Court  proceeded  to  decide  the  fourteenth 
amendment  personhood  of  unborn  children  in  a  case  where  they  were  un- 
represented by  a  guardian  and  wherein  no  comprehesive  record  of  expert 
testimony  on  the  issue  of  their  live  humanbeingness  had  been  devel- 
oped in  the  trial  court. 

251.  See  text  accompanying  notes  229-45  supra. 

252.  Furman  v.  Georgia,  408  U.S.  238,  285  (1972)  (Brennan,  J.,  concurring).  However, 
the  Court  in  Wade  did  just  that  when  it  claimed  that  it  had  "inferentially"  held  in  United 
States  V.  Vuitch,  402  U.S.  62  (1971),  that  unborn  children  are  not  fourteenth  amendment 
persons.  93  S.  Ct.  at  729.  In  Vuitch,  the  Court  held  that  the  District  of  Columbia  abortion 
statute  (which  permits  abortion  only  to  preserve  the  hfe  or  health  of  the  mother)  is  net 
unconstitutionally  vague,  particularly  noting  that  "vagueness  ...  is  the  only  issue  we  reach 
here."  402  U.S.  at  73  (citations  omitted).  Life  and  death  issues  are  not  decided  sub  silentio. 
"[IJllegitimate  and  unconstitutional  practices  get  their  first  footing  in  that  way,  namely,  by 
silent  approaches  .  .  .  ."  Boyd  v.  United  States,  116  U.S.  616,  635  (1886).  One  might  as  well 
say  the  whole  abortion  issue  was  decided  against  the  Wade  and  Bolton  plaintiffs  in  Missouri 
ex  rel.  Hurwitz  v.  North,  271  U.S.  40  (1926),  wherein  the  Court  unanimously  upheld  a  state 
statute  authorizing  revocation  of  a  physician's  license  for  unlawfully  performing  an  abortion. 
Of  course,  the  constitutional  issues  raised  by  the  physician  were  different,  but  on  the  "inferen- 
tial" approach  of  Wade,  that  should  be  irrelevant. 
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1,    The  Presumption 

The  better  view  of  the  common  law,  the  known  motivation  behind 
nineteenth  century  abortion  legislation,  the  intent  of  the  framers,  the 
factual  humanbeingness  of  unborn  children,  the  Supreme  Court's  own 
prior  explication  of  "person"  in  section  one  of  the  fourteenth  amendment, 
and  the  general  status  in  law  of  unborn  children  point  inexorably  to  a  con- 
clusion that  the  children  are  within  the  scope  of  the  due  process  and  equal 
protection  clauses.  But  assuming  arguendo  that  a  substantial  doubt  still 
exists,  unborn  children  are  not,  by  virtue  of  that  doubt,  automatically  ex- 
cluded from  the  fourteenth  amendment.  For  a  number  of  reasons,  the 
benefit  of  doubt  must  rest  with  the  children,  and  the  burden  of  proof  with 
those  who  urge  exclusion. 

"[CJonstitutional  provisions  for  the  security  of  person  and  property 
should  be  liberally  construed.  A  close  and  literal  construction  deprives 
them  of  half  their  efficacy,  and  leads  to  gradual  depreciation  of  the  right, 
as  if  it  consisted  more  in  sound  than  in  substance."^^^  The  rule  of  liberal 
construction  of  constitutional  rights  was  not  meant  to  be  thwarted  by  a 
rule  of  illiberal  selectivity  in  the  designation  of  the  "person"  entitled  to 
assert  those  rights.  Every  live  human  being  is  included — unless  a  specific 
intent  to  exclude  particular  individuals  or  classes  can  be  shown. 

The  rule  of  liberal  construction  places  the  benefit  of  the  doubt  on  the 
side  of  him  whose  hfe  or  liberty  is  threatened  under  color  of  law  by  the 
state  or  its  instrumentalities.  If,  as  we  are  told  by  the  Supreme  Court  in 
In  re  Winship,^^*  the  requirement  of  proof  of  guilt  beyond  a  reasonable 
doubt  in  criminal  cases  is  among  "  'the  fundamental  principles  that  are 
deemed  essential  for  the  protection  of  life  and  liberty,'  "^^^  then  how  much 
more  endangered  are  the  rights  to  life  and  liberty  when  a  live  human 
being,  threatened  with  death,  has  the  burden  of  overcoming  a  presump- 
tion that  he  is  legally  not  a  person,  but  property,  disposable  at  the  will  of 
his  "owner"  aided  and  abetted  by  government!  If  "[i]t  is  critical  that 
the  moral  force  of  the  criminal  law  not  be  diluted  by  a  standard  of  proof 
that  leaves  people  in  doubt  whether  innocent  men  are  being  condemned,"^^' 
then  how  much  more  critical  is  it  to  the  continued  vitahty  of  constitutional 
rights  that  they  not  be  circumvented  by  a  presumption  of  nonpersonhood 
raised  against  the  innocent  human  beings  who  lay  claim  to  them! 

Just  as  "fundamental  fairness"^"  requires  the  state  to  prove  guilt 

253.  Boyd  v.  United  States,  116  U.S.  at  635. 

254.  397  U.S.  358  (1970),  noted  in  39  Fordham  L.  Rev.  121  (1970). 

255.  397  U.S.  at  362,  quoting  Davis  v.  United  States,  160  U.S.  469,  488  (1895). 

256.  397  U.S.  at  364. 

257.  Id.  at  363. 
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beyond  a  reasonable  doubt  in  a  criminal  case  "  'to  safeguard  men  from 
dubious  and  unjust  convictions,  with  resulting  forfeitures  of  life'  "^^^  so 
too  do  both  fundamental  fairness  and  an  abhorrence  of  the  forfeiture  of 
life  require  that  every  live  human  being  be  accounted  a  fourteenth  amend- 
ment person — unless  a  specific  intent  to  exclude  particular  individuals  or 
classes  can  be  shown. 

As  heretofore  noted,^^^  the  intent  of  the  framers  was  to  insure  four- 
teenth amendment  personhood  not  only  to  blacks  but  to  every  member  of 
the  human  race.  Slavery — the  degradation  in  law  and  society  of  one  class 
of  live  human  beings  to  the  status  of  property — was  the  occasion  for  a 
broad,  remedial  constitutional  enactment  designed  to  recognize  the  legal 
personhood  of  all  classes  of  live  human  beings.  All  history  shows  that  a 
particular  grievance  suffered  by  one  class  has  led  to  remedial  enactments 
intended  to  protect  every  class  from  the  same  fate.^*^"  To  require  any 
human  being  to  hold  his  life  at  the  will  of  others  is  intolerable  as  being  of 
the  very  essence  of  slavery .^^^  All  live  human  beings  are,  by  that  fact 
alone,  also  fourteenth  amendment  persons — unless  a  specific  intent  to 
exclude  particular  individuals  or  classes  can  be  shown. 

It  is  submitted  that  had  the  Court  in  Wade  placed  the  burden  of  proof 
where  it  belonged — on  those  urging  exclusion  of  unborn  live  human  beings 
from  fourteenth  amendment  protection — the  outcome,  of  necessity,  would 
have  been  different. 

2.  The  Lack  of  Representation 

By  ordinary  standards  of  fairness,  the  Wade  opinion  should  not  have 
been  considered  by  the  Supreme  Court  to  be  decisive  of  the  rights  of  un- 
born children. ^^-  They  were  not  parties  to  the  action,  nor  was  there  a 
guardian  before  the  Court  representing  their  interests.  It  might  be  argued, 
of  course,  that  the  State  of  Texas  adequately  represented  the  unborn 
children,^^^  but  the  argument  must  fail. 

It  is  true  that  in  Griswold  v.  Connecticut'^^*'  the  Court  recognized  the 
standing  of  the  Planned  Parenthood  League  of  Connecticut  and  a  physi- 
cian to  raise  the  constitutional  rights  of  married  people  with  whom  they 
had  a  professional  relationship.  However,  Griswold  involved  a  defense  to 

258.  Id.  at  362,  quoting  Brinegar  v.  United  States,  338  U.S.  160,  174  (1949). 

259.  See  Part  IV  (C)  supra. 

260.  County  of  Santa  Clara  v.  Southern  Pac.  R.R.,  18  F.  385,  397-98  (C.C.D.  Cal.  1883). 

261.  See  Yick  Wo  v.  Hopkins,  118  U.S.  356,  370  (1886). 

262.  But  it  was.  See  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  93  S.  Ct.  1414  (1973). 

263.  In  Wade,  the  defandant  raised  the  fourteenth  amendment  personhood  of  the  unborn 
child  as  a  compelling  state  interest.  93  S.  Ct.  at  725. 

264.  381  U.S.  479  (1965). 
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a  criminal  prosecution,  and  the  Supreme  Court  noted  that  if  declaratory 
relief  had  been  sought,  "the  requirements  of  standing  should  be  strict, 
lest  the  standards  of  'case  or  controversy'  in  Article  III  of  the  Constitution 
become  blurred."^^^  It  seems  clear  that  a  decision  in  Griswold,  adverse  to 
the  constitutional  rights  of  married  people  (who  were  not  parties),  would 
not  have  bound  them  in  any  pending  or  subsequent  action.^^^  Moreover, 
it  cannot  be  said  that  the  Texas  Attorney  General  stood  in  substantially 
the  same  position  as  the  class  of  unborn  children  whose  rights  he  pur- 
ported to  assert.  Clearly,  he  was  not  a  member  of  the  class  and  could 
not  adequately  represent  its  members  .^''^  As  a  public  official,  his  interest 
was  ever  subject  to  the  vagaries  of  legislative  action  and  potentially  in 
conflict  with  the  interests  of  the  unborn  child.^^^  A  party  possessing  such 
potentially  conflicting  interests  cannot  represent  the  rights  of  an  absent 
party  or  fairly  insure  their  protection.^^^  As  the  Supreme  Court  has  said: 
Some  litigants— those  who  never  appeared  in  a  prior  action— may  not  be  col- 
laterally estopped  without  litigating  the  issue.  They  have  never  had  a  chance  to 
present  their  evidence  and  arguments  on  the  claun.  Due  process  prohibits  estopping 
them  despite  one  or  more  existing  adjudications  of  the  identical  issue  which  stand 
squarely  against  their  position. 2'^*' 

Not  only  did  the  Court  raise  a  presumption  against  the  rights  of  unborn 
children,  but,  in  addition,  it  denied  them  a  hearing. 

VI.    The  Errors  in  Interpretation  of  Criteria  Purportedly 
Negativing  the  Personhood  of  Unborn  Children 

In  support  of  its  conclusion  that  unborn  children  are  not  persons  under 
section  one  of  the  fourteenth  amendment  and  to  bulwark  the  presump- 
tion it  had  raised  against  them,  the  Court  in  Wade  resorted  to  a  number 
of  criteria  of  legal  personhood  which  unborn  children  purportedly  do 
not  meet.  None  of  these  criteria  supports  the  Court's  conclusion. 

A.     The  Census  Criterion 
The  Court  observed,  "[w]e  are  not  aware  that  in  the  taking  of  any 
census  ...  a  fetus  has  ever  been  counted.'"^^^  The  writer  is  not  aware 

265.  Id.  at  481. 

266.  See  Hansberry  v.  Lee,  311  U.S.  32,  40  (1940). 

267.  Id.  at  41,  43. 

268.  Compare  Hall  v.  Lefkowitz,  305  F.  Supp.  1030  (S.D.N.Y.  1969)  (New  York  Attorney 
General  defending  a  restrictive  abortion  statute)  with  Byrn  v.  New  York  City  Health  & 
Hosps.  Corp.,  31  N.Y.2d  194,  286  N.E.2d  887,  335  N.Y.S.2d  390  (1972)  (New  York  Attorney 
General  defending  an  abortion-at-will  statute). 

269.  See  Hansberry  v.  Lee,  3 1 1  U.S.  32 ,  44-45  ( 1940) . 

270.  Blonder-Tongue  Labs.,  Inc.  v.  University  Found.,  402  U.S.  313,  329  (1971). 

271.  93  S.  Ct.  at  729  n.53. 
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that  in  the  taking  of  any  census  a  corporation  has  ever  been  counted 
either.  Yet,  a  corporation  is  a  legal  person  under  the  equal  protection 
clause.^^^  Obviously,  the  enumeration  clause^'^  is  not  exhaustive  of  the 
persons  protected  by  section  one  of  the  fourteenth  amendment.  Indeed, 
it  is  too  late  in  the  evolution  of  human  rights  to  label  a  whole  class  of 
Hve  human  beings  as  non-persons,  while  at  the  same  time  extending  the 
equal  protection  of  the  laws  to  corporations,  including,  ironically,  those 
which  manufacture  and  use  the  abortional  instruments  that  kill  these 
live  human  beings. 

B.     The  Incrimination  Criterion 

The  Court  noted  that  no  state  forbids  all  abortions,  and  the  Texas 
statute,  in  particular,  contained  the  "typical"  exception  from  criminality 
for  an  abortion  necessary  to  save  the  life  of  the  mother.^^^  The  Court 
then  asked  rhetorically:  "But  if  the  fetus  is  a  person  who  is  not  to  be 
deprived  of  life  without  due  process  of  law,  and  if  the  mother's  condition 
is  the  sole  determinant,  does  not  the  Texas  exception  appear  to  be  out  of 
line  with  the  Amendment's  command ?"^^^ 

No,  it  does  not.  The  maternal  lifesaving  exception  to  criminal  abortion 
is  justifiable  under  the  doctrine  of  "legal  necessity"  which  also  applies 
to  postnatal  human  beings:  "(1)  the  harm,  to  be  justified,  must  have 
been  committed  under  pressure  of  physical  forces;  (2)  it  must  have 
made  possible  the  preservation  of  at  least  an  equal  value;  and  (3)  the 
commission  of  the  harm  must  have  been  the  only  means  of  conserving  that 
value. "-^^  The  doctrine  is  of  ancient  origin  and  is  usually  cast  in  terms 
of  two  survivors  of  a  shipwreck  clinging  to  a  piece  of  flotsam  which  will 
support  only  one  of  them.^"  Although  the  status  of  the  doctrine  in 
American  law  has  been  somewhat  ambiguous,-^®  the  modern  view  is  that 
legal  necessity  applies,  at  least  in  some  cases,  to  homicide.^^^  In  the  con- 
text of  Wade  J  two  features  of  the  doctrine  should  be  emphasized:  first, 

272.  Santa  Clara  County  v.  Southern  Pac.  R.R.,  118  U.S.  394  (1886). 

273.  U.S.  Const,  art.  I,  §  2,  cl.  3. 

274.  93  S.  Ct.  at  729  n.54. 

275.  Id. 

276.  J.  Hall,  General  Principles  of  Criminal  Law  426  (2d  ed.  1960)   (footnote  omitted). 

277.  See  J.  Stephen,  A  Digest  of  the  Criminal  Law  19  (1877). 

278.  Compare  United  States  v.  Hohnes,  26  F.  Cas.  360  (No.  15,383)  (C.C.E.D.  Pa.  1842) 
with  Surocco  v.  Geary,  3  Cal.  69,  73  (1853)  (dictum).  "[T]he  same  great  principle  .  .  . 
justifies  the  exclusive  appropriation  of  a  plank  in  a  shipwreck,  though  the  Ufe  of  another  be 
sacrificed  .  .  .  ."  American  Print  Works  v.  Lawrence,  21  N.J.L.  248,  257-58  (Sup.  Ct.  1847) 
(dictum) . 

279.  See  Model  Penal  Code  §  3.02,  at  5-10  (Tent.  Draft  No.  8,  1958). 
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in  its  application  to  abortion,  via  the  maternal  lifesaving  exception  to 
criminality,  the  doctrine  was  designed  for  the  preservation  of  life,  and 
typically  the  choice  was  between  the  loss  of  two  lives  (mother  and  child) 
or  the  preservation  of  one  (the  mother);  second,  the  doctrine  is  ap>- 
plicable  to  both  prenatal  and  postnatal  human  beings.  If  the  availability 
of  legal  necessity  as  a  defense  to  a  homicide  of  a  postnatal  human  being 
does  not  turn  all  such  human  beings  into  fourteenth  amendment  non- 
persons,  then  the  application  of  the  doctrine  to  prenatal  human  beings, 
in  the  form  of  a  maternal  lifesaving  exception  to  criminal  abortion,  can- 
not be  relevant  to  the  determination  of  whether  these  live  human  beings 
are  persons  under  section  one  of  the  fourteenth  amendment. 

The  issue  is  not  whether  the  Supreme  Court  agrees  with  the  doctrine 
of  necessity  as  applied  to  abortion  cases,^^"  but  whether  such  application 
is  evidence  of  the  nonpersonhood  of  unborn  children.  Clearly  it  is  not. 

C.     The  Accessoryship  Criterion 

The  Court  pointed  out  that  "in  Texas  the  woman  is  not  a  principal  or 
an  accomplice  with  respect  to  an  abortion  upon  her.  If  the  fetus  is  a 
person,  why  is  the  woman  not  a  principal  or  an  accomplice ?"^^^  The 
reasons  appear  to  be  historical  and  pragmatic  and  completely  irrelevant 
to  the  unborn  child's  legal  personhood.  Historically,  abortion  was  viewed 
as  an  assault  upon  the  woman  because  she  "was  not  deemed  able  to  assent 
to  an  unlawful  act  against  herself  .  .  .  ."^®^  As  a  result,  the  woman  was 
considered  a  victim  rather  than  a  perpetrator  of,  or  an  accomplice  in, 
the  abortion.'^^  Pragmatically,  conviction  of  the  abortionist  frequently 

280.  Apparently  it  does.  Earlier  in  Wade,  the  Court  had  cited  with  apparent  approval, 
The  King  v.  Bourne,  [1939]  1  K.B.  687,  a  controversial  decision  applying  the  necessity  doc- 
trine to  abortion.  93  S.  Ct.  at  719.  See  Davies,  The  Law  of  Abortion  and  Necessity,  2  Modern 
L.  Rev.  126  (1938).  While  the  writer  has  elsewhere  expressed  his  disagreement  with  the 
scope  of  the  Bourne  decision — applying  the  necessity  doctrine  to  maternal  health  as  well  as 
life  (Report  of  the  Governor's  Commission  Appointed  to  Review  New  York  State's  Abortion 
Law,  Minority  Report  47,  68-69  (1968)) — that  is  not  the  point  here.  The  point  is:  how  could 
the  Supreme  Court  be  aware  of  the  application  of  the  necessity  doctrine  to  abortion  in  Bourne 
and  still  use  the  Texas  maternal  lifesaving  exception  as  evidence  of  the  nonpersonhood  of  un- 
born children  without  even  discussing  the  doctrine? 

281.  93  S.  Ct.  at  729  n.S4. 

282.  State  v.  Farnam,  82  Ore.  211,  217,  161  P.  417,  419  (1916). 

283.  "[The  woman]  did  not  stand  legally  in  the  situation  of  an  accomplice;  for  although 
she,  no  doubt,  participated  in  the  moral  offence  imputed  to  the  defendant,  she  could  not  have 
been  indicted  for  that  offence;  the  law  regards  her  rather  as  the  victim  than  the  perpetrator 
of  the  crime."  Dunn  v.  People,  29  N.Y.  523,  527  (1864)  (citations  omitted) ;  see  Annot.,  66 
Am.  Dec.  82,  87  (1911).  There  is,  however,  some  authority  that  "the  mother  may  be  guilty 
of  the  murder  of  a  child  in  ventre  sa  mere,  if  she  takes  poison  with  an  intent  to  poison  it. 
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depended  upon  the  testimony  of  the  aborted  woman  (especially  if  a 
subjective  element  like  quickening  were  at  issue).  The  woman  could 
hardly  be  expected  to  testify  if  her  testimony  automatically  incriminated 
her.'^*  The  omission  to  incriminate  the  woman  is  no  more  than  a  statutory 
grant  of  immunity.  It  has  no  bearing  on  the  personhood  of  the  child. 

D.     The  Penalty  Criterion 

The  Court  asserted  that  the  penalty  for  criminal  abortion  in  Texas 
is  significantly  less  than  the  maximum  penalty  for  murder.  "If  the  fetus 
is  a  person,  may  the  penalties  be  different ?"^^° 

The  penalties  may  be  and  are  different.  The  law  recognizes  ''degrees 
of  evil"  and  states  may  treat  offenders  accordingly.^®^  Killing  an  unborn 
child  may,  in  legislative  judgment,  involve  less  personal  malice  than 
killing  a  child  after  birth  even  though  the  result  is  the  same — just  as,  for 
instance,  a  legislature  may  choose  to  categorize,  as  something  less  than 
murder,  intentional  killing  under  the  influence  of  extreme  emotional  dis- 
turbance^®^ or  intentionally  aiding  and  abetting  a  suicide.^®®  Such  legisla- 
tive recognitions  of  degrees  of  malice  in  killing  have  nothing  to  do  with 
the  fourteenth  amendment  personhood  of  the  victims. 

E.     The  Citizenship  Criterion 

In  support  of  its  holding  that  unborn  children  are  not  fourteenth 
amendment  persons,  the  Court  cited^®*'  Montana  v.  RogersP^  It  is  true 
that  Rogers  held  that  a  person  conceived  in  the  United  States  but  born 
elsewhere  is  not  a  citizen  by  birth  under  the  citizenship  clause  of  the 
fourteenth  amendment,^^^  but  it  is  equally  true  that  the  term  "persons" 
and  "citizens"  in  the  citizenship  clause  are  not  co-extensive.  The  clause 
does  not  relegate  non-citizens  to  nonpersonhood.  An  alien  is  not  "natural- 
ized" but  he  is  protected  as  a  person  by  the  due  process  and  equal  pro- 

and  the  child  is  born  alive,  and  afterwards  dies  of  that  poison."  Beale  v.  Beale,  24  Eng.  Rep. 
373  (Ch.  1713)   (emphasis  omitted)   (citations  omitted)   (dictum). 

284.  People  v.  Nixon,  42  Mich.  App.  332,  343,  201  N.W.2d  635,  646  (1972)  (concurring 
and  dissenting  opinion). 

285.  93  S.  Ct.  at  729  n.54. 

286.  Skinner  v.  Oklahoma  ex  rel.  WilUamson,  316  U.S.  535,  540  (1942). 

287.  E.g.,  N.Y.  Penal  Law  §§  125.20(2),  12S.2S(la)   (McKinney  1967). 

288.  Id.  §§  125.15(3),  12S.25(lb). 

289.  93  S.  Ct.  at  729. 

290.  278  F.2d  68,  72  (7th  Cir.  1960),  aff'd  sub  nom.  Montana  v.  Kennedy,  366  U.S.  308 
(1961). 

291.  "All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State  wherein  they  reside."  U.S.  Const, 
amend.  XIV,  §  1. 
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tection  clauses.^®^  A  corporation  is  not  "born",  but  it  is  protected  as  a 
person  by  the  equal  protection  clause.^^^  The  fact  that  an  unborn  child 
is  not  a  citizen  has  no  bearing  on  his  personhood  under  section  one  of 
the  fourteenth  amendment. 

F.     The  Homicide  Criterion 

Keeler  v.  Superior  Court^^^  and  State  v.  Dickinson^^^  were  cited  by 
the  Court^^"  as  being  in  accord  with  its  finding  that  unborn  children  are 
not  fourteenth  amendment  persons.  It  is  true  that  in  these  cases  it  was 
held  that  an  unborn  child,  killed  as  a  result  of  a  crime  committed  upon 
the  mother,  is  not  a  "person"  within  the  relevant  murder  (Keeler)  and 
vehicular  homicide  (Dickinson)  statutes  of  the  respective  states.  But 
the  decisions  do  not  pertain  to  the  unborn's  status  under  the  fourteenth 
amendment. 

First,  an  assault  or  a  reckless  driving  statute,  which  protects  a  preg- 
nant woman  against  wrongful  injury,  of  necessity  also  protects  the  unborn 
child  she  carries  within  her.  If  an  individual  kills  the  baby  by  a  deliberate 
assault  upon  the  mother  or  by  reckless  driving  causing  harm  to  her,  he 
has  already  committed  a  separate  crime.  The  child  is  protected  by  the 
same  law  which  protects  the  mother.  On  the  other  hand,  the  abortion 
situation  is  sui  generis  in  that  the  child  requires  separate  protection. 
Keeler  and  Dickinson  do  not  deprive  the  child  of  the  law's  protection  and 
cannot  be  said  to  deny  his  fourteenth  amendment  personhood. 

Second,  both  Keeler  and  Dickinson  correctly  held  that  the  homicide 
statutes  under  which  the  defendants  were  charged  must  be  interpreted 
according  to  common  law  definitions  of  homicide  (or  else  the  statutes 
would  be  subject  to  an  ex  post  facto  objection).  As  pointed  out  earlier  in 
this  article,^®'^  problems  of  proof  at  common  law  prevented  a  prosecution 
for  homicide  for  aborting  an  unborn  child  unless  the  child  was  born  alive 
and  then  died.  Statutes  incorporating  common  law  concepts  of  homicide 
must,  therefore,  be  interpreted  to  exclude  the  unborn  child. 

Third,  abortion  statutes  are  the  proper  vehicle  for  protecting  unborn 
children;  such  was  the  intent  of  the  legislatures  that  enactpd  them.^®^ 

292.  Yick  Wo  v.  Hopkins,  118  U.S.  356  (1886). 

293.  Santa  Clara  County  v.  Southern  Pac.  R.R.,  118  U.S.  394  (1886). 

294.  2  Cal.  3d  619,  470  P.2d  617,  87  Cal.  Rptr.  481  (1970). 

295.  28  Ohio  St.  2d  65,  275  N.E.2d  599  (1971). 

296.  93  S.  Ct.  at  729. 

297.  See  Part  IV  (A)  supra. 

298.  See  Part  IV  (B)  supra.  That  the  crime  is  labelled  abortion  instead  of  homicide,  and  the 
victim  is  called  an  unborn  chUd  or  fetus  or  embryo  instead  of  a  person  are  not  factors 
affecting  the  personhood  of  the  unborn  child  under  section  one  of  the  fourteenth  amendment. 
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Keeler  and  Dickinson,  like  all  of  the  criteria  cited  by  the  Wade  Court 
do  not  support  a  finding  that  the  unborn  child  is  a  fourteenth  amendment 
nonperson. 

The  veneer  of  scholarship  in  the  Wade  opinion  is  only  that  and  nothing 
more.  Beneath  the  surface,  there  is  little  that  is  not  error. 

VII.    The  Dangerous  Implications  in  Wade 

Almost  three  years  ago,  the  writer  published  an  article  warning  of  the 
dangerous  implications  of  the  jurisprudence  of  permissive  abortion.-^^  The 
article  pointed  out  that  one  of  the  predominant  characteristics  of  the 
abortion  philosophy  is  the  substitution  of  the  quality  of  life  for  the 
sanctity  of  life;  so  that,  under  the  influence  of  advanced  technological 
know-how,  the  right  to  life  is  reserved  only  for  those  whose  Hves  are  use- 
ful, with  the  result  that  euthanasia  fits  as  naturally  into  the  jurisprudence 
of  permissive  abortion  as  does  abortion  itself.^*'"  It  was  also  pointed  out 
that  there  inhered  in  the  quality-of-Iife  jurisprudence  the  danger  of  com- 
pulsory abortion  because  any  alleged  right  of  privacy  to  choose  whether 
or  not  to  abort  would  be  subordinated  to  the  interests  of  society  in  main- 
taining a  certain  quality  of  life.^°^ 

Both  compulsory  abortion  and  involuntary  euthanasia  surfaced  in 
Wade. 

A.     Compulsory  Abortion 

It  must  be  remembered  that  the  Court  in  Wade  rejected  any  absolute 
right  of  a  woman  to  choose  whether  or  not  to  abort,  and  premised  its 
holding  on  a  hmited  right  of  privacy,  subordinate  to  compelHng  state 
interests.^"^  As  one  example  of  an  appropriate  state  limitation  on  the 

"How  simple  would  be  the  tasks  of  constitutional  adjudication  and  of  law  generally  if  specific 
problems  could  be  solved  by  inspection  of  the  labels  pasted  on  them!"  Trop  v.  Dulles,  356 
U.S.  86,  94  (1958).  "A  fertile  source  of  perversion  in  constitutional  theory  is  the  tyranny  of 
labels."  Snyder  v.  Massachusetts,  291  U.S.  97,  114  (1934).  The  futility  of  relying  on  labels  is 
evident  in  the  New  York  Penal  Law.  A  "  'person,'  when  referring  to  the  victim  of  a  homicide, 
means  a  human  being  who  has  been  born  and  is  ahve."  N.Y.  Penal  Law  §  125.05(1) 
(McKinney  1967).  Yet,  "[h]omicide  means  conduct  which  causes  the  death  of  ...  an  unborn 
child  with  which  a  female  has  been  pregnant  for  more  than  twenty-four  weeks  under 
circumstances  constituting  .  .  .  abortion  in  the  first  degree  or  self-abortion  in  the  first  degree." 
N.Y.  Penal  Law  §  125.00  (McKinney  1967).  Thus,  an  unborn  child  who  is  not  a  "person" 
may  nevertheless  be  the  victim  of  a  "homicide." 

299.  Byrn,  supra  note  5. 

300.  Id.  at  24-28. 

301.  Id.  at  28-31. 

302.  93  S.  Ct.  at  726-27. 
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right  of  privacy,  the  Court  cited^*''  Buck  v.  BeW^^  which  upheld  the 
validity  of  a  state  statute  providing  for  compulsory  sterilization  of  mental 
defectives  whose  affliction  is  hereditary.  The  state  "interest"  in  that 
situation  was,  of  course,  in  preventing  the  proliferation  of  defectives. 

It  had  been  thought  iiat  Buck  v.  Bell  died  after  the  Nazi  experience,^°^ 
and  its  revival  now  is  rather  frightening.  By  implication  in  Wade,  the 
Court  espoused  the  constitutional  validity  of  state-imposed,  compulsory 
abortion  of  unborn  children  diagnosed  intrautero  as  mentally  defective.^"^ 
Neither  the  child's  constitutional  rights  (of  which  the  Court  could  find 
none)  nor  the  mother's  right  of  privacy  (which  the  Court,  by  citing  Buck, 
found  limited  by  the  state's  "interest"  in  preventing  the  birth  of  mental 
defectives)  could,  according  to  the  theory  of  Wade,  be  interposed  to 
challenge  such  a  statute. 

The  spectre  of  compulsory  abortion  assumes  additional  substance  when 
one  reads  in  a  concurring  opinion^"^  (within  a  page  to  a  citation  to  Buck 
V.  Bell)  that  certain  situations  of  pregnancy  make  abortion  "the  only 
civilized  step  to  take,"  and  "[t]he  'liberty'  of  the  mother,  though  rooted 
as  it  is  in  the  Constitution,  may  be  qualified  by  the  State  for  the  reasons 
we  have  stated."^"®  Presumably,  the  state  has  a  sufficient  interest  to 
mandate  the  "civilized  step"  of  abortion  in  certain  situations. 

The  social  engineering  overtones  of  the  Wade  opinion  do  nothing  to 
quiet  the  fear  of  compulsory  abortion.  In  the  very  beginning  of  its  opinion, 
the  Court  asserted  that  "population  growth,  pollution,  poverty,  and  racial 
overtones  tend  to  complicate  and  not  to  simplify  the  problem."^*'^  At  the 
end  of  the  opinion,  the  Court  concluded  that  its  decision  is  consistent  "with 
the  demands  of  the  profound  problems  of  the  present  day."^^"  Evidently, 
the  Court,  as  social  engineer,  views  abortion  as  a  viable  solution  to  such 
quality-of-life  problems  as  pollution,  poverty,  population  growth  and  race. 
If  the  state's  interest  in  the  solution  of  these  problems  can  be  said  to  be 
sufficiently  compelling  to  overcome  the  right  of  individual  privacy,  then 
compulsory  abortion  might  conceivably  encompass  others  besides  the 
mentally  defective  unborn  child. 


303.  Id.  at  727. 

304.  274  U.S.  200  (1927). 

305.  See  C.  Rice,  The  Vanishing  Right  to  Live  143-44  (1969) . 

306.  The  procedure  for  such  diagnosis  is  called  amniocentesis.  R.  Rugh  &  L.B.  Shcttles, 
From  Conception  to  Birth  201  (1971).  Dr.  Y.  Edward  Hsia  of  Yale  has  suggested  that  amnio- 
centesis might  be  made  compulsory  to  determine  whether  or  not  a  child  has  defects  and  if  so 
abortion  might  also  be  made  compulsory.  Voice  For  Life  News-Notes,  Mar.  1973,  at  S. 

307.  93  S.  Ct.  at  756  (Douglas,  J.,  concurring). 

308.  Id.  at  760. 

309.  Id.  at  708-09. 

310.  Id.  at  733. 
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All  this  disquietude  is  compounded  by  the  Court's  apparent  adoption  of 
what  the  writer  has  called  "techno-morality."^^^  Because  advanced  technol- 
ogy now  knows  how  to  do  something,  it  becomes  the  right  thing  to  do  and 
facts  and  law  must  be  readjusted  accordingly.  Thus,  in  Wade,  the  Court 
rejected  the  view  that  life  begins  at  conception  because  of,  inter  alia, 
"new  medical  techniques  such  as  menstrual  extraction."^^^  In  other 
words,  the  availabiUty  of  a  new  technique  for  performing  early  abortions 
justifies  a  facile  redefinition  of  the  facts  and  law  of  what  an  abortion  kills 
so  that  the  technique  may  be  used.  What  is  really  being  redefined,  of 
course,  is  the  value  of  the  human  Hfe  destroyed  by  the  abortion.  Com- 
menting on  the  Court's  decision,  a  leading  prenatal  scientist  observed: 
"[WJe're  dealing  with  human  beings;  we're  dealing  with  human  life.  .  .  . 
They  have  used  terms  Hke  'potential  life,'  trying  to  say  that  life  wasn't 
there,  when  the  reason  for  saying  that  life  wasn't  there  was  because  they 
didn't  attach  any  value  to  it."^^^ 

To  find  a  basis  for  compulsory  abortion  in  Wade  requires  no  distortion 
of  the  Court's  opinion.  Buck  v.  Bell,  judicial  social  engineering,  and 
techno-morality  all  combine  to  make  it  a  very  real  and  very  frightening 
prospect. 

B.    Involuntary  Euthanasia 

Also  very  real  and  very  frightening  is  the  prospect  of  involuntary 
euthanasia.  The  Court  in  Wade  refused  to  "resolve  the  difficult  question 
of  when  life  begins  [because]  medicine,  philosophy,  and  theology  are  un- 
able to  arrive  at  any  consensus,"^^^  even  though  the  Court  expressed  its 
awareness  of  "the  well-known  facts  of  fetal  development. "^^^  As  previously 
pointed  out,^^^  the  controversy  to  which  the  Court  referred  involves  not 
whether  abortion  kills  a  live  human  being,  but  whether  that  live  human 
being  is  worth  keeping  alive  or,  to  put  it  another  way,  whether  he  may  be 
killed  with  impunity.  The  determination  is  not  a  factual  one  but  a  value 
judgment  on  whether  the  life  of  a  human  being,  distinguishable  from  other 
human  beings  only  by  kind  and  degree  of  dependency,  is  meaningful.  Thus 
in  Wade,  the  Court  held:  "With  respect  to  the  State's  important  and  legiti- 
mate interest  in  potential  life,  the  'compelling'  point  is  at  viability.  This  is 

311.  Byrn,  supra  note  S,  at  28. 

312.  93  S.  Ct.  at  731.  Menstrual  extraction  consists  in  suctioning  out  the  lining  of  the 
uterus.  It  is  performed  between  the  fifth  and  seventeenth  day  following  a  missed  menstrual 
period — before  pregnancy  is  confirmed  by  a  pregnancy  test.  Letter  from  William  D.  Walden, 
M.D.,  to  the  Editor,  N.Y.  Times,  Mar.  19,  1973,  at  34,  col.  5. 

313.  Andre  Hellegers,  M.D.,  quoted  in  The  Catholic  News,  Mar.  IS,  1973,  at  1,  col.  3. 

314.  93  S.  Ct.  at  730. 

315.  Id.  at  728. 

316.  See  Part  V  (A)  supra  and  text  accompanying  note  313. 
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so  because  the  fetus  then  presumably  has  the  capability  of  meaningful 
life  outside  the  mother's  womb."^^'^ 

The  same  kind  of  controversy  might  very  well  arise  with  respect  to  the 
end  of  life.  Because  of  illness,  age  or  incapacity,  a  live  human  being,  in- 
distinguishable from  other  live  hui  lan  beings  except  by  kind  and  degree 
of  dependency,  might  be  claimed  by  some  in  the  disciplines  of  medicine, 
philosophy  and  theology  to  be  no  longer  alive  in  a  "meaningful"  way. 
Joseph  Fletcher  has  argued: 

Consistency  may  be  the  virtue  of  merely  petty  minds,  but  I  want  to  point  out  that, 
even  though  it  might  muddy  the  waters  of  debate,  the  fact  is  that  determining  whether 
the  quality  of  human  life  (as  distinguished  from  mere  vitality)  is  present  arises  at 
both  ends  of  the  life  spectrum,  and  therefore  abortion  and  euthanasia  are  intertwined 
questions  of  ethics.  A  physician  in  North  Carolina  recently  asked  me,  'Why  is  it 
that  society  tell  us  we  may  terminate  a  life  for  some  reasons  m  utero,  but  not  in 
terminus?'  When  is  the  humanum,  humanness,  here  and  when  is  it  gone?  In  our 
present  state  of  knowledge  I  suspect  this  is  an  unanswerable  question  but  that  there- 
fore we  ought  to  be  putting  our  heads  together  to  see  what  criteria  for  being  "human" 
we  can  fairly  well  agree  upon.  It's  worth  a  try.  Medical  initiative  is  at  stake  in  both 
abortion  and  euthanasia  and  the  problem  ethically  is  the  same.^is 

More  recently ,^^^  Fletcher  has  detailed  "criteria  for  being  'human,' " 
including,  among  others,  minimal  intelligence,  self-awareness,  self-control, 
a  sense  of  time,  a  sense  of  futurity,  a  sense  of  the  past,  the  capability  to 
relate  to  others,  concern  for  others,  communication,  control  of  existence, 
curiosity,  change  and  changeability,  balance  of  rationality  and  feeling,  and 
(as  a  negative  criterion)  that  "man  is  not  a  bundle  of  rights."^^*'  In  apply- 
ing these  criteria  it  must  be  remembered:  "We  reject  the  classical 
sanctity-of-life  ethics  and  embrace  the  quaUty-of-life  ethics."^^^ 

Given  a  carefully  orchestrated  controversy  (such  as  that  undertaken  by 
Fletcher)  and  the  Court's  unwillingness  in  Wade  to  recognize  the  fact  of 
life  unless  there  is  a  "consensus"  on  its  value,  a  state  might  persuasively 
claim  that  it  is  free  to  remove  a  live  human  being  {e.g.,  a  senile  elderly 
person)  from  the  law's  protection.  Just  as  the  Wade  Court  redefined  the 
beginning  of  life  as  a  "process,"^^^  so  too  might  death  be  viewed  as  a 
process  which  may  be  hastened  by  those  who  find  that  the  care  of  a  de- 

317.  93  S.  Ct.  at  732  (emphasis  added). 

318.  Fletcher,  The  Ethics  of  Abortion,  14  Clinical  Obstetrics  &  Gynecology   1124,  1128 

(1971). 

319.  Fletcher,  Indicators  of  Humanhood:  A  Tentative  Profile  of  Man,  2  Hastings  Center 

Report,  Nov.  1972,  at  1-3. 

320.  Id.  at  3. 

321.  Fletcher,  The  Ethics  of  Abortion,  14  Clinical  Obstetrics  &  Gynecology   1124,   1129 

(1971). 

322.  93  S.  Ct.  at  731. 
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pendent  live  human  being  has  forced  upon  them  (as  the  Court  said  of  the 
unwanted  child  in  Wade)  "a  distressful  life  and  future."^^^ 

The  prospect  of  involuntary  euthanasia  is  no  mere  hobgoblin.  It  results 
directly  from  the  Court's  abandonment  in  Wade  of  its  obligation  to  resolve 
factual  issues  upon  which  constitutional  rights  depend.^^^  The  Court's 
refusal  to  decide  the  crucial  question  of  the  fact  of  life,  because  of  the 
lack  of  a  consensus  on  the  meaningfulness  or  value  of  life,  establishes  a 
precedent  that  conceivably  could  reach  as  far  as  legalized  involuntary 
euthanasia.  An  editorial  in  the  official  journal  of  the  California  Medical 
Association  advocated  a  new  ethic  for  medicine  and  society  in  these  terms : 

Medicine's  role  with  respect  to  changing  attitudes  toward  abortion  may  well  be  a 
prototype  of  what  is  to  occur.  .  .  .  One  may  anticipate  further  development  of  these 
roles  as  the  problems  of  birth  control  and  birth  selection  are  extended  inevitably  to 
death  selection  and  death  control  whether  by  the  individual  or  by  society .^^s 

Those  who  favor  "birth  selection"  and  "death  selection"  by  "society"  will 
be  considerably  encouraged  by  Wade. 

VIII.    Conclusion 

Every  decision  to  abort  is  a  decision  to  kill  a  "live  human  being,"^^^  a 
"child  [with]  a  separate  Hfe,"^-^  a  "human"^-^  who  is  "unquestionably 
alive"^^^  and  has  "an  autonomy  of  development  and  character. "^^'^  This  is 
the  stark,  overwhelming  reality  about  abortion. 

In  Wade,  the  Supreme  Court,  with  full  knowledge  of  the  mortal  conse- 
quences that  would  ensue,  removed  a  whole  class  of  live  human  beings 
from  the  law's  protection,  and  left  their  continued  existence  to  the  un- 
fettered discretion  of  others.^^^  But  "[h]uman  beings  are  not  merely 
creatures  of  the  State,  and  by  reason  of  that  fact,  our  laws  should  protect 

323.  Id.  at  727. 

324.  See  Part  V  (A)  supra. 

325.  Editorial,  A  New  Ethic  for  Medicine  ai.d  Society,  113  California  Medicine  67,  68 
(Sept.  1970). 

326.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  Supreme  Court  of  the  State  of  New 
York,  Queens  County,  Index  No.  13113/71,  in  Juris.  State.  60a,  68a  (unpublished  opinion  of 
Francis  J.  Smith,  J.,  Jan.  4,  1972). 

327.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  38  App.  Div.  2d  316,  324,  329 
N.Y.S.2d  722,  729  (2d  Dep't  1972)  (citations  omitted). 

328.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  31  N.Y.2d  194,  199,  286  N.E.2d  887, 
888,  335  N.Y.S.2d  390,  392  (1972). 

329.  Id. 

330.  Id. 

331.  But  see  Reitman  v.  Mulkey,  387  U.S.  369  (1967). 
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the  unborn  from  those  who  would  take  his  hfe  for  purposes  of  comfort, 
convenience,  property  or  peace  of  mind  rather  than  sanction  his  demise. "^^^ 

Perhaps  it  is  a  measure  of  the  extent  to  which  the  quahty-of-life 
philosophy  dominates  our  jurisprudence  that  a  justice  of  the  Supreme 
Court  can  write  in  the  "environmental  context"  of  the  destruction  of  trees 
and  animals,  "any  man's  death  diminishes  me,  because  I  am  involved  in 
Mankinde,"^^^  while  in  the  human  context  of  the  destruction  of  unborn 
children,  he  can  opine,  contrary  to  fact,  that  "the  fetus,  at  most,  represents 
only  the  potentiality  of  Hfe;"^^^  and  proceed  to  exile  the  unborn  beyond 
the  pale.  But  unborn  children  are  also  a  part  of  mankind  and,  aware  of  it 
or  not,  his  opinion  did  diminish  the  Court  and  all  the  rest  of  us. 

First,  Dred  Scott,  then  Buck  v.  Bell  and  now  the  most  tragic  of  them  all 
— Roe  V.  Wade.  Three  generations  of  error  are  three  too  many — and  the 
last  of  them  shall  be  called  the  worst. 

332.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  31  N.Y.2d  at  206,  286  N.E.2d  at  892, 
335  N.Y.S.2d  at  397  (Burke,  J.,  dissenting). 

333.  Sierra  Club  v.  Morton,  405  U.S.  727,  760  n.2  (1972)  (Blackmun,  J.,  dissenting). 

334.  93  S.  Ct.  at  731. 
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THE  ABORTION  AMENDMENTS:   POLICY  IN  THE 
UGHT  OF  PRECEDENT 

ROBERT  M.  BYRN* 

In  the  days  immediately  following  the  January  22,  1973  an- 
nouncement by  the  United  States  Supreme  Court  of  its  decisions  in 
the  "abortion  cases,"  Roe  v.  Wade^  and  Doe  v.  Bolton,^  reactions  ran 
predictably  from  elation  to  outrage.  Except  possibly  for  the  relative 
few  who  were  less  concerned  with  the  merits  of  the  litigation  and 
more  with  whether  the  Court  had  abused  its  power  by  intruding  into 
matters  of  purely  legislative  concern,^  there  seemed  to  be  no  middle 
ground.  A  number  of  months  passed  before  those  of  us  who  had 
been  deeply  involved  in  the  controversy  discerned  the  emergence  of 
at  least  one  very  crucial  middle  group. 

After  a  year  of  post-Wade  lectures,  debates,  and  dialogue,  the 
writer  has  come  to  conclude  that  the  abortion  decisions  left  many 
people  of  good  will  in  a  quandary.  They  have  the  always  uneasy — 
albeit  sometimes  vague — feeling  that  abortion  kills  something  human 
and  killing  is  wrong.  On  the  other  hand,  they  are  inclined  to  share 
with  the  Supreme  Court  the  belief  that  "population  growth,  pollution, 
poverty  and  racial  overtones  tend  to  complicate  and  not  to  simplify 
the  problem."*  They  are  tempted  to  agree  with  the  Court  that  the 
abortion  decisions  are  "consistent  .  .  .  with  the  demands  of  the  pro- 
found problems  of  the  present  day,"'*— that,  in  other  words,  permis- 
sive abortion  is  a  solution  to  these  problems  and  we  have  to  learn 
to  live  with  it. 

This  apparent  dilemma  can  neither  be  ignored  nor  left  un- 
solved. The  abortion  controversy,  far  from  being  over,  has  merely 
shifted  with  a  new  intensity  from  the  legislative  and  judicial  miUeus 
to  the  constitutional  amendment  arena.**  There  will  come  a  time  in 
the  amending  process  when  those  who  are  troubled  by  what  they 
conceive  to  be  a  difficult  choice  between  conflicting  interests  will 

•  B.S.,  J.D.  Fordham  University;  Professor  of  Law,  Fordham  Univer- 
sity. 

1.  410  U.S.  113  (1973). 

2.  410  U.S.  179  (1973). 

3.  See,  e.g.,  Ely,  The  Wages  of  Crying  Wolf:  A  Comment  on  Roe  v. 
Wade,  82  Yale  L.J.  920  (1973). 

4.  Roe  V.  Wade,  410  U.S.  113,  116  (1973). 

5.  Id.  at  165. 

6.  Legislative  debate  continues  on  collateral  matters,  for  instance,  im- 
posing a  prohibition  on  the  use  of  foreign  assistance  funds  for  abortion  as  a 
method  of  family  planning;  excluding  fetal  research  from  federally-funded  re- 
search projects,  etc.  See  National  Pro-Life  Information  Service  Bulletin,  Nov. 
29.  1973. 
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have  to  resolve  their  doubts.  Either  they  opt  for  retaining  permis- 
sive abortion  as  a  solution  to  "the  profound  problems  of  the  present 
day"  (assuming  that  it  is  a  solution  at  all),  or  seek  to  deal  with 
the  problems  in  some  other  way. 

This  article  is  primarily  addressed  to  those  who  occupy  that  crit- 
ical middle  ground.  Because  some  have  an  imprecise  impression  of 
what  the  abortion  decisions  really  mean  to  unborn  children,  a  brief 
paragraph  on  that  subject  is  included.  Because  some  have  an  imper- 
fect conception  of  the  full  qualitative  humanity  of  unborn  children, 
a  more  detailed  factual  exposition  of  relevant  pre-natal  science  is  set 
forth.  Given  who  unborn  children  are  and  the  fatal  effect  the  abor- 
tion decisions  have  had  upon  them,^  the  next  step  is  to  expound  the 
two  principal  "Human  Life"  constitutional  amendments,  presently 
pending  in  Congress,  both  of  which  are  designed  to  guarantee  the 
right  to  life  and  the  equal  protection  of  the  laws  to  unborn  children. 
Let  me  state  parenthetically  that  it  is  not  my  intent  to  reargue,  either 
on  a  jurisprudential^  or  a  constitutional^  plane,  the  issue  of  whether 
unborn  children,  at  all  stages  of  gestation,  are  legal  persons  possessed 
of  fundamental  rights.  I  have  done  that  elsewhere.^"  Rather,  I  as- 
sume that  those  to  whom  this  article  is  primarily  addressed  will,  at 
least  after  confirming  in  their  own  minds  the  living,  individual  hu- 
manity of  unborn  children  and  the  import  of  the  abortion  decisions, 
concede  that  the  unborn  child  has  a  certain  fundamental  right  to 
life  (of  which  the  Supreme  Court  failed  to  take  cognizance)  and  that 
the  intent  of  the  proposed  Human  Life  Amendments  is  to  gurantee 
and  protect  that  right  to  life.  Thus  the  final  portion  of  the  article 
is  addressed  to  the  crux  of  the  seeming  dilemma:    the  balancing  of 

7.  "It  [abortion]  is  known  to  be  a  dangerous  act,  generally  producing 
one  and  sometimes  two  deaths. — I  mean  the  death  of  the  unborn  infant  and 
the  death  of  the  mother."  State  v.  Moore,  25  Iowa  128,  131  (1868)  (empha- 
sis added).  "To  attempt  to  produce  an  abortion  or  miscarriage,  except  when 
necessary  to  save  the  life  of  the  mother,  under  advice  of  medical  men,  is 
an  unlawful  act,  and  has  always  been  regarded  as  fatal  to  the  child  and 
dangerous  to  the  mother."  People  v.  Sessions,  58  Mich.  594,  596,  26  N.W. 
291,  293  (1886)  (emphasis  added).  "I  conclude  that  at  common  law  the  act 
of  producing  an  abortion  was  always  an  assault,  for  the  double  reason  that 
a  woman  was  not  deemed  able  to  assent  to  an  unlawful  act  against  herself, 
and  for  the  further  reason  that  she  was  incapable  of  consenting  to  the  murder 
of  an  unborn  infant.  .  .  ."  State  v.  Farnam,  82  Ore.  211,  217,  161  P.  417, 
419  (1916)   (emphasis  added). 

In  speaking  of  abortion,  some  find  it  more  comfortable  to  use  the  term 
"foetus"  instead  of  unborn  child  or  infant.  However,  a  foetus  is  "an  unborn 
child.  An  infant  en  ventre  sa  mere."  Black's  Law  Dictionary  771  (Rev.  4th 
ed.  1968). 

8.  See  Byrn,  Abortion-on-Demand:  Whose  Morality?,  46  Notre  Dame 
Lawyer  5  (1970). 

9.  See  Byrn,  An  American  Tragedy:  The  Supreme  Court  on  Abortion, 
41  FORDHAM  L.  Rev.  807  (1973). 

10.  Lest  there  be  any  misunderstanding,  it  is  the  writer's  view  that  the 
Supreme  Court's  abortion  decisions  were  premised  on  multiple  and  profound 
misapprehensions  of  law  and  history  which,  in  turn,  led  the  court  to  conclude 
erroneously  that  unborn  children  are  not  persons  within  section  one  of  the 
fourteenth  amendment.    Id. 
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the  right  to  life  against  apparently  competing  social  interests.  More 
specifically,  I  have  concentrated  on  the  weight  that  courts  have  here- 
tofore given  these  social  interests  when  a  law  promoting  the  interests 
has  abrogated  a  fundamental  right  of  members  of  a  particular  class, 
who  in  turn  have  claimed  that  the  subordination  of  the  right  has 
operated  to  deny  to  them  the  equal  protection  of  the  laws.  How 
courts  have  resolved  these  conflicts  between  social  policy  and  funda- 
mental rights  may  be  of  significant  assistance  in  formulating  a  posi- 
tion on  the  Human  Life  Amendments. 

I.    What  Did  the  Supreme  Court  Do? 

The  judgments  passed  by  the  Supreme  Court  on  the  nature  and 
the  rights  of  unborn  children  are  contained  principally  in  Roe  v. 
Wade.^^  These  may  be  summarized  as  follows:  Because  of  purported 
lack  of  "consensus"  in  the  disciplines  of  "medicine,  philosophy  and 
theology,"  the  Court  refused  to  resolve  the  question  of  whether  an 
unborn  child  is  a  live  human  being,^-  but  nevertheless  proceeded  to 
reduce  the  unborn  to  the  status  of  "potentiality  of  human  life."^^ 
This  "potentiality,"  according  to  the  Court,  does  not  qualify  as  a  per- 
son as  that  word  is  used  in  section  one  of  the  Fourteenth  Amend- 
ment.^"* Consequently  an  unborn  child  has  no  constitutionally  cog- 
nizable right  to  the  law's  protection  at  any  stage  of  gestation.  Given, 
as  the  Court  held,  that  the  right  of  privacy  includes  the  right  to 
abort,^^  and  that  there  is  no  compelling  state  interest  in  protecting 
the  "'potentiality  of  human  life"  prior  to  viability,^ ^  a  state  may  not 
enact  legislation,  designed  to  protect  the  unborn  child  from  an  abor- 
tion under  medical  auspices,  unless  that  legislation  excludes  the  pre- 
viability  period  of  gestation.^"  It  must  be  emphasized  that  since  the 
state  "may,  if  it  chooses"^^  enact  such  legislation;  it  may  also,  if  it 
chooses,  enact  no  protective  legislation  at  all.  Even  in  the  area  where 
the  state  may  legislate  to  protect  the  unborn  child,  i.e.,  the  period 
of  viability,  an  exception  must  be  made  for  an  abortion  necessary 
to  preserve  the  life  or  health  of  the  mother.^^  Health  was  broadly 
defined  in  Doe  v.  Bolton'-^  to  include  "all  factors — physical,  emotion- 

11.  410  U.S.  113  (1973).  I  have  analyzed  the  decision  in  more  detail 
in  Byrn,  supra  note  9.  at  809-13. 

12.  410  U.S.  at  159. 

13.  Id.  at  162. 

14.  Id.  at  158. 

15.  Id.  at  154. 

16.  An  unborn  child  is  said  to  be  viable  when  it  is  "rotentially  able 
to  live  outside  the  mother's  womb,  albeit  with  artificial  aid.  Viability  is  usu- 
ally placed  at  about  seven  months  (28  weeks)  but  may  occur  earlier,  even 
at  24  weeks."  Id.  at  160  (footnotes  omitted).  Actually  viability  is  now  usu- 
ally placed  at  nineteen  to  twenty  weeks.  See  note  60  and  accompanying  text 
injra. 

17.  410  U.S.  164-65. 

18.  Id.  at  164. 

19.  Id.  at  165. 

20.  410  U.S.  179  (1973). 
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al,  psychological,  familial,  and  the  women's  age— relevant  to  the  well- 
being  of  the  patient."2i  n  ^g  a  rare  physician  who  will  be  unable 
to  justify  the  procedure  under  this  definition  of  health.--  For  all 
practical  purposes,  the  Supreme  Court  has  banned  any  legislation 
that  would  effectively  protect  unborn  children  from  abortion. 

II.    Who  and  What  are  Unborn  Children? 

In  December,  1971,  the  writer,  represented  by  counsel,  com- 
menced a  class  action  as  guardian  ad  litem  of  unborn  children  pres- 
ently scheduled,  or  to  be  scheduled,  for  abortion  in  municipal  hos- 
pitals of  the  City  of  New  York.^^  The  complaint^^  sought  inter  alia: 
first,  a  declaration  that  New  York's  permissive  abortion  statute-^  was 
"in  violation  of  the  Constitution  of  the  United  States  and  the  Consti- 
tution of  the  State  of  New  York;"^^  secondly,  a  declaration  that  the 
statute  was  "null  and  void  and  of  no  effect"  as  a  result  of  which 
New  York's  prior  abortion  law^^  "was  neither  repealed  nor  amended 
and  remains  in  full  force  and  effect ;"28  and  thirdly,  permanent  and 
temporary  injunctions  restraining  the  municipal  hospitals  of  the  City 
of  New  York  from  performing  abortional  acts  "for  reasons  other  than 
those  necessary  to  preserve  the  life  of  a  pregnant  female.''^*^ 

21.  Id.  at  192. 

22.  See,  e.g.,  Report  of  the  Governor's  Commission  Appointed  to  Review 
New  York  State's  Abortion  Law,  Minority  Report  47,  75-77  (1968)  [herein- 
after cited  as  Minority  Report]  (discussion  and  critique  of  "psychiatric" 
abortions). 

23.  See  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  38  App.  Div. 
2d  316,  329  N.Y.S.2d  722  (2d  Dep't),  aif'd,  31  N.Y.2d  194,  286  N.E.2d  887, 
335  N.Y.S.2d  390  (1972),  appeal  dismissed,  410  U.S.  949  (1973). 

24.  For  a  reproduction  of  the  complaint,  see  Jurisdictional  Statement  of 
Appellant  at  79a-99a,  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  410 
U.S.  949  (1973)  [hereinafter  cited  as  Jurisdictional  Statement!. 

25.  N.Y.  Penal  Law  §  125.05(3)  (McKinney  1973-74  Supp.),  amending 
N.Y.  Penal  Law  §  125.05(3)    (McKinny  1967).     The  statute  reads: 

"Justifiable  abortional  action."  An  abortional  act  is  justifiable  when 
committed  uron  a  female  w^ith  her  consent  by  a  duly  licensed  physi- 
cian acting  (a)  under  a  reasonable  belief  that  such  is  necessary  to 
preserve  her  life,  or,  (b)  within  twenty-four  weeks  from  the  com- 
mencement of  her  pregnancy.  A  pregnant  female's  commission  of 
an  abortional  a'?t  ucon  herself  is  justifiable  when  she  acts  upon  the 
advice  of  a  duly  licensed  physician  (1)  that  such  act  is  necessary 
to  preserve  her  life,  or  ,(2)  within  twenty-four  weeks  from  the  com- 
mencement of  her  pregnancy.  The  submission  by  a  female  to  an 
abortional  act  is  justifiable  when  she  believes  that  it  is  being  com- 
mitted by  a  duly  licensed  physician,  acting  under  a  reasonable 
belief  that  such  act  is  necessary  to  preserve  her  life,  or,  within 
twenty-four  weeks  from  the  commencement  of  her  pregnancy. 

26.  Jurisdictional  Statement  90a. 

27.  Prior  to  the  1970  amendment,  the  New  York  Penal  Law  permitted 
abortion  by  a  duly  licensed  physician  only  if  he  were  "acting  under  a  reason- 
able belief  that  such  is  necessary  to  preserve  the  life  of  such  female."  N.Y. 
Penal  Law  §  125.05(3)  (McKinney  1967),  as  amended,  N.Y.  Penal  Law  § 
125.05(3)   (McKinney  1973-74  Supp.). 

28.  Jurisdictional  Statement,  supra  note  24,  at  90a.  A  declaration  of  the 
nullity  of  the  existing  New  York  statute  would  have  restored  the  law  as  it 
existed  prior  to  the  1970  amendment.  See  People  ex  rel.  Farrington  v.  Mensch- 
ing,  187  N.Y.  8,  79  N.E.  884  (1907). 

29.  Jurisdictional  Statement,  supra  note  24,  at  90a-91a. 
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The  members  of  the  class  of  unborn  children  for  whom  the  writer 
was  appointed  guardian  ranged  in  age  from  the  fourth  to  twenty- 
fourth  week  of  gestation.^"  An  unborn  child  in  the  fourth  week  was 
chosen  as  the  youngest  member  of  the  class  because  at  the  time  the 
action  was  commenced,  abortions  were  not  performed  in  municipal 
hospitals  without  a  confirmed  pregnancy  test.^^  The  oldest  member 
was  twenty-four  weeks  because  an  abortion  beyond  the  twenty- 
fourth  week  remained  criminal  under  the  New  York  statute,  unless, 
in  the  reasonable  judgment  of  a  physician,  it  was  necessary  to  pre- 
serve the  mother's  life.^^  The  statute  was  challenged  on  the  ground 
that  it  violated  various  fundamental  rights  of  the  members  of  the 
class  qua  human-legal  persons,^^  chief  among  which  were  the  rights 
to  life  and  to  the  equal  protection  of  the  laws. 

Affidavits  of  a  fetologist,  a  developmental  biologist,  a  cytogeneti- 
cist,  and  an  obstetrician-gynecologist  were  submitted  by  plaintiff  in 
support  of  a  motion  for  an  injunction  pedente  lite.^*  Plaintiff  mar- 
shalled this  expert  testimony  in  order  to  present  to  the  court  a  com- 
posite picture  of  the  unborn  child  as,  in  all  factual  respects,  a  live 
human  being,  no  different  qualitatively  from  his  post-natal  sibling. 
The  picture  was  drawn  by  secular  scientists — unclouded  by  the  com- 
peting value  (as  opposed  to  factual)  judgments  of  the  various  schools 
of  philosophy,  theology  and  the  social  sciences.  It  was  felt  that  our 
law,  at  least  since  ratification  of  the  fourteenth  amendment,  has 
sought  to  protect  the  fundamental  rights  of  live  human-beings- 
in-fact;  protection  is  not  meted  out  or  withheld  on  the  basis  of  a 
currently  popular,  fundamentally  sectarian,  thesis  of  intellectuals 
that  the  life  of  an  individual  or  a  class  of  human  beings  is  either 
more  or  less  valuable,  or  not  valuable  at  all.  The  only  acceptable 
course,  in  a  pluralistic  society  dedicated  to  the  preservation  of  un- 
alienable rights  and  committed  to  the  ideal  of  fundamental  human 
equality,  is  to  start  out  valuing  all  persons  equally,  and  this  is  what 

30.  Id.  at  81a-83a. 

31.  Id.  at  84a.  The  usual  pregnancy  test  will  not  yield  an  accurate  result 
in  the  third  week.  Byrn,  supra  note  8,  at  7.  A  newly  developed  test  "can 
detect  conception  within  eight  days  after  ovulation— about  five  days  before 
the  woman's  expected  menstrual  period."  N.Y.  Times,  Dec.  20,  1973,  at  25,  col.  1. 
Ironically,  this  new  test  for  the  presence  of  a  living  human  being  is  being 
touted  as  helping  "to  take  the  guesswork  out  of  such  decisions  as  when  is  the 
best  time  to  perform  an  abortion  and  what  is  the  safest  method  to  use."     Id. 

32.  See  note  27  supra.  A  material  lifesaving  abortion  can  generally  be 
justified  under  the  principle  of  "legal  necessity"  which  applies  also  to  post- 
natal human  beings.    See  Byrn,  supra  note  9,  at  853-54. 

33.  Jurisdictional  Statement,  supra  note  24,  at  87a-90a. 

34.  The  experts  were  Leverett  Lebaron  de  Veber,  M.D.  (fetologist).  Don- 
ald J.  Procaccini,  Ph.  D.  (developmental  biologist),  James  Garner,  Ph.  D. 
(cytogeneticist),  and  A.  Malcolm  Hetzer,  M.D.  (obstetrician-gynecologist) 
[hereinafter  referred  to  respectively  as  de  Veber,  Procaccini,  Garner  and  Het- 
zer]. Their  affidvaits  are  contained  in  Jurisdictional  Statement,  supra  note 
24,  at  100a-128a. 
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the  framers  of  the  fourteenth  amendment  intended.^'' 

It  is  one  thing  to  be  aware  of  the  textbook  fact  that  unborn 
children  are  live  human  beings;  it  is  quite  another  to  appreciate  fully 
that  each  is  as  much  a  human  baby  as  a  newborn  baby,  eight  days 
after  birth.  The  writer  would  tender  here  an  eight-week,  "unquick- 
ened,"  "nonviable,"  unborn  child  (the  UNBORN),  a  typical  candidate 
for  abortion,  and,  juxtaposed  lo  him,  an  eight  day  newborn  (the 
NEWBORN).  The  composite  picture  of  the  UNBORN  was  set  out 
in  the  affidavits  as  follows:^* 

1.  The  NEWBORN  is  genetically  human;  so  is  the  UNBORN." 

2.  The  NEWBORN  is  genetically  complete,  imique  and  distin- 
guishable from  his  mother;  so  is  the  UNBORN.^^ 

3.  The  NEWBORN  has  a  strongly  beating  heart  pumping  blood 
through  his  own  circulatory  system  which  is  distinct  from  that  of 
his  mother;  so  does  the  UNBORN.^^  The  NEWBORN'S  blood  can 
be  separately  grouped;  so  can  the  blood  of  the  UNBORN.'*"  The 
NEWBORN  can  bleed;  so  can  the  UNBORN."     The  blood  pressure 

35.  See  Byrn,  supra  note  9,  at  835-39.  Indeed,  in  the  better  view  of 
legal  history,  from  Bracton's  time  onward  and  possibly  before,  the  criminal 
law  of  abortion  protected  the  unborn  child  from  the  moment  that  contempo- 
rary science  was  able  to  pinpoint  his  individual,  living  existence  in  the  womb. 
Id.  at  814-35.  However,  it  was  the  fourteenth  amendment's  equal  protection 
clause  that,  for  the  first  time  in  American  law,  elevated  the  concept  of  equal- 
ity to  the  constitutional  plane.  2  B.  Schwartz,  Rights  of  Persons  486  (1968). 
To  abandon  the  idea  of  equality  in  favor  of  selective  value  judgments  on 
who  among  us  is  "human"  is  a  dangerous  undertaking.  For  instance,  the 
theory  that  blacks  are  generally  genetically  inferior  and  that  it  might  be 
necessary  to  sterilize  the  "genetically  disadvantaged"  fortunately  remains  in 
disre-ute.  See  N.Y.  Times,  Dec.  5,  1973,  at  38,  col.  2.  (But  it  has  been  alleged 
that  sterilizations  without  consent  are  being  performed.  N.Y.  Times,  July 
3,  1973,  at  6,  col.  2).  If  the  theory  became  popular,  perhaps  because  of  eco- 
nomic convenience  or  social  prejudice,  blacks,  qim  factual  human  beings  cum 
legal  persons,  would  remain  protected  by  the  law,  unless  their  factual  human- 
ity— and  therefore,  their  legal  personhood — were  determined  by  a  selective 
judgment  on  their  "inferior"  value,  as  reflected  in  contemporary  prejudice. 
Of  course,  the  equal  protection  clause  was  intended  to  avoid  just  such  dis- 
criminatory judgrnents  in  law. 

36.  I  have  elsewhere  detailed  the  facts  of  life  at  eight  weeks,  but  these 
were  drawn  primarily  from  medical  writings  and  case  law.  See  generally 
Byrn,  supra  note  8,  at  7-9.  In  short,  they  tended  to  be  abstract  while  the 
affidavits  of  the  experts  were  graphic  personal  statements  from  individuals 
who  deal  with  unborn  human  lives  on  a  day  to  day  basis  in  various  areas  of 
pre-natal  science.  One  of  the  medical  doctors  testifed  about  his  experience 
in  the  practice  of  fetology,  which  is  "a  branch  of  pediatrics  which  combined 
with  obstetrics  has  moved  both  practices  backwards  into  the  womb  for  the 
care  and  treatment  of  patients  of  all  stages  of  gestation  from  four  weeks  to 
birth."  Jurisdictional  Statement,  supra  note  24,  at  105a.  (de  Veber).  Among 
other  treatments  a  fetologist  sometimes  administers  an  intrauterine  blood 
transfusion  to  an  unborn  child  and  the  child  "receives  all  the  care  and  atten- 
tion that  any  baby  would  receive  after  birth."  Id.  at  101a  (de  Veber). 
"In  a  real  sense,  these  babies  are  my  patients,  indistinguishable  in  the  womb 
from  when  they  are  born."'    Id. 

37.  Jurisdictional  Statement,  supra  note  24,  at  113a  (Procaccini). 

38.  Id. 

39.  Id.  at  102a  (de  Veber);  Id.  at  113a  (Procaccini). 

40.  Id.  at  101a  (de  Veber). 

41.  Id.  at  101a-102a  (de  Veber). 
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and  heart  rate  of  the  NEWBORN  are  measurable;  the  same  is  true 
of  the  UNBORN.42  Qne  of  the  indicia  of  human  death  is  the  irre- 
versible cessation  of  the  spontaneous  functioning  of  the  circulatory- 
system.^^  Conversly,  the  presence  of  spontaneous  circulation  signifies 
the  presence  of  life.  Both  the  NEWBORN  and  the  UNBORN  are 
alive. 

4.  The  NEWBORN  possesses  a  well-developed  (though  not  com- 
pletely developed)  brain;  so  does  the  UNBORN.**  The  brain  of  the 
NEWBORN  sends  out  impulses  which  are  recordable  on  an  EEG;  but 
the  same  is  true  of  the  brain  of  the  UNBORN*"^,  and  there  is  substan- 
tial evidence  that  conscious  experience  is  possible  for  the  latter*^  as 
well  as  the  former.  Another  of  the  indicia  of  human  death  is  the 
irreversible  cessation  of  the  cerebral  function  as  evidenced  by  a  flat 
EEG.*^  Conversely,  the  presence  of  recordable  brain  impulses  sig- 
nifies the  presence  of  life.  Both  the  NEWBORN  and  the  UNBORN 
are  alive. 

5.  The  NEWBORN  has  a  neural  control  mechanism,  and  the  mus- 
cles and  nerves  work  together;  the  same  is  true  of  the  UNBORN.*^ 
Like  the  NEWBORN,  the  UNBORN  responds  to  tickling,*^  and  reacts 
to  pain.^°  Another  of  the  indicia  of  human  death  is  the  clinical  ab- 
sence of  reflexes.^^  Conversely,  the  presence  of  such  reflexes  signi- 
fies the  presence  of  life.  Both  the  NEWBORN  and  the  UNBORN 
are  alive. 

6.  The  NEWBORN  moves  spontaneously;  so  does  the  UNBORN." 

7.  The  movement  of  the  NEWBORN  can  be  felt  by  those  who 
carry  him;  the  movement  of  the  UNBORN  is  not  usually  felt  by  the 
pregnant  woman  who  carries  him  until  the  sixteenth  week;  this 
is  the  phenomenon  known  as  quickening.'^  The  point  at  which  quick- 
ening takes  place  depends  upon  the  sensitivity  of  the  mother  and 
is  thus  variable.'*  "To  take  quickening  as  a  stage  for  determining 
the  baby's  status  as  human  being  is  obviously  very  subjective  and 
archaic  since  this  depends  on  the  mother's  sensitivity  to  the  baby  mov- 
ing and  yet  we  know  that  the  baby  is  actually  moving  as  early  as 
eight  to  ten  weeks."'' 

42.  Id.  at  103a   (de  Veber). 

43.  Halley  &  Harvey,  Medical  vs  Legal  Definitions  oi  Death,  204  J.A.M.A. 
423,  425  (1968). 

44.  Id.  at  103a  (de  Veber)  Id.  at  114a  (Procaccini). 

45.  Id. 

46.  Id.  at  114a  (Procaccini). 

47.  Halley  &  Harvey,  supra  note  43,  at  425. 

48.  Jurisdictional  Statement,  supra  note  24,  at  114a  (Procaccini). 

49.  Id.  at  103a   (de  Veber). 

50.  Id.  at  104a   (de  Veber). 

51.  Halley  &  Harvey,  supra  note  43,  at  424. 

52.  Jurisdictional  Statement,  supra  note  24,  at  103a  (de  Veber). 

53.  Id.  at  115a  (Procaccini). 

54.  Jd. 

55.  Id.  at  103a  (de  Veber). 
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8.  The  NEWBORN  breathes  air  and  the  UNBORN  breathes  fluid; 
they  both  breathe.^^ 

9.  The  NEWBORN  "looks  like"  a  live  human  being,  but  "those 
of  us  who  are  constantly  watching  these  babies  before  birth  and  after 
birth  cannot  really  distinguish  them  before  or  after  birth.""  More- 
over, the  UNBORN  looks  like  the  NEWBORN: 

I  have  examined  page  2  of  Exhibit  C  annexed  to  the  summons 
and  complaint  herein.  This  is  a  very  accurate  and  striking  pic- 
ture of  a  2  month  old  unborn  baby  showing  the  ears,  the  eyes,  fa- 
cial features,  the  hands  and  feet.  In  real  life  this  baby  would  be 
moving  and  a  heart  beat  would  be  visible  through  the  chest  wall. 
He  would  also  react  to  pain  and  exhibit  various  sets  of  reflexes 
which  would  be  very  similar  although  possibly  not  as  well  devel- 
oped as  a  newborn  baby  in  the  nursery.  The  large  head  reveals  a 
well  developed  brain  with  higher  centers  which  obviously  continues 
to  develop  as  the  baby  grows  both  in  the  uterus  and  after  birth. 
Because  there  is  very  little  subcutaneous  fat  this  baby  like  any  pre- 
mature baby  would  show  very  striking  blood  vessels  which  can  be 
seen   in   this   photograph   in  the   head   and   also   in  the   legs. 58 

10.  In  the  current  state  of  technology,  the  UNBORN  is  totally 
dependent  upon  his  mother  for  nourishment  and  an  environment  con- 
ducive to  continued  life  (he  is  "nonviable"),  while  the  NEWBORN 
though  similarly  dependent,  need  not  rely  on  his  mother  alone,  and 
another  may  act  as  substitute  for  the  mother  (he  is  "viable").  This 
is  a  distinction  without  a  difference: 

(a)  Viability  is  a  function,  not  of  the  UNBORN,  but  of  the  vag- 
aries of  technological  progress  in  developing  substitute  life  support 
systems.  "The  baby  depends  on  the  mother  only  for  oxygen  and 
certain  nourishment  and  this  can  be  just  as  easily  provided  by  some 
other  support  system.''^^  "The  period  of  viability,  the  ability  of  the 
baby  to  survive  outside  the  womb,  is  obviously  changing  rapidly 
with  advances  in  medical  science.  Twenty  years  ago  a  fetus  under 
28  weeks  could  not  survive  and  yet  we  now  know  that  babies  as 
young  as  20  and  19  weeks  survive.  New  advances  will  undoubtedly 
decrease  the  period  further  so  that  the  present  standard  is  no  more 
sacred  than  the  four  minute  mile."60  Twenty  years  ago  a  twenty 
week  old  child  in  the  womb  was  not  viable;  today  he  may  be. 
Such  a  child  was  no  less  a  live  human  being  twenty  years  ago  than 
his  counterpart  is  today.  Today  an  eight  week  old  child  in  the 
womb  is  not  viable;  twenty  years  from  now  he  may  be.  Such  a 
child  is  no  less  a  live  human  being  today  than  his  counterpart 
twenty  years  from  now. 

(b)  The  UNBORN  have  been  described  as  "astronauts  in  inner 

56.  Id. 

57.  Id.  at  102a  (de  Veber). 

58.  Id.  at  103a-104a  (de  Veber).  The  photograph  referred  to  in  the  testi- 
mony (annexed  as  page  2  of  Exhibit  C  to  the  complaint,  id.  at  95a)  was 
extracted  from  R.  Rugh  &  L.  B.  Shettles,  From  Conception  to  Birth  54 
(1971).  That  the  UNBORN  is  in  all  respects  a  visually  recognizable  baby 
at  this  point  in  gestation  is  beyond  dispute.  "In  pregnancies  beyond  the  sev- 
enth week,  fetal  parts  are  recognizable  as  they  are  removed  piecemeal  [by 
abortion]."  (iuttmacher,  Techniques  oj  Therapeutic  Abortion,  7  Clinical 
Obst.  &  Gyn.  100,  103  (1964). 

59.  Jurisdictional  Statement,  supra  note  24,  at  102a  (de  Veber). 

60.  Id.  at  103a  (de  Veber). 
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space/'oi  The  analogy  is  apt,  a  space-walking  astronaut  in  outer 
space  is  connected  by  an  "umbilical  cord"  to  the  "mother"  ship  and 
if  the  cord  should  be  cut  the  (nonviable?)  astronaut  dies  and  the 
mission  is  said  to  have  been  "aborted".  Earthbound  human  beings 
may  also  be  dependent  on  substitute  life  support  systems — the  new- 
born in  an  incubator,  the  intravenously-fed  adult  in  an  oxygen  tent. 
Yet  withal,  they  are  live  human  beings— as  is  the  UNBORN. 

(c)  The  NEWBORN  is  not  a  part  of  his  mother;  neither  is  the 
UNBORN.  "The  baby  is  never  a  part  of  the  mother.  In  the  bio- 
logical sense,  he  is  always  a  complete  individual.  An  abortive  act 
leaves  the  mother  entire  and  whole  and  simply  removes  the  baby 
from  the  life  support  system  she  had  provided."^^  (Developmental 
biology.)  "This  emphasizes  the  biological  separateness  of  the  baby 
and  the  mother  since  the  baby  has  a  completely  different  set  of 
blood  groups  ....  "«3  (Fetology.)  "Its  existence  is  a  biologically 
separate  existence  from  that  of  its  mother."e4  (Cytology-cytoge- 
netics.)  The  unborn  has  his  own  "individuality".05  (obstetrics-gyn- 
ecology.) 

(d)  Whether  or  not  an  individual  is  a  live  human  being  in  fact 
does  not  depend  on  the  number  of  people  who  are  hypothetically 
and  alternatively  available  to  provide  him  with  nourishment  and  a 
healthful  environment.  There  is  no  basis  in  science  or  elsewhere 
for  the  proposition  that  the  more  specifically  dependent  an  individ- 
ual is,  the  less  human  he  is. 

11.  The  NEWBORN  has  been  born;  the  UNBORN  has  not  been 
born.  But  "[t]he  life  history  of  an  individual  is  a  genetic  and  bio- 
logical continuum  in  which  intra-uterine  existence  and  birth  are  only 
events."^^  "The  prenatal  period  is  now  biologically  regarded  as  part 
of  the  total  lifetime  of  an  individual.  To  a  biologist  birth  is  merely 
an  event  in  an  individual's  total  life."«^  Puberty,  too,  is  an  event 
but  the  child  before  puberty  is  no  less  a  live  human  being. 

12.  Quickening,  viability,  birth— none  of  these  will  make  the  UN- 
BORN more  alive,  more  human,  more  individual,  or  more  in  being- 
more  of  a  living  human  baby— than  he  is  at  eight  weeks.  From  this 
point  of  view,  infanticide  of  the  NEWBORN  and  abortion  of  the 
UNBORN  are  indistinguishable. 

13.  Nor  are  the  NEWBORN,  at  eight  days  postnatal  age,  and  the 
UNBORN,  at  eight  weeks  prenatal  age,  any  more  human,  alive,  or 
in  being  than  younger  unborn  children.  For  instance,  the  unborn 
of  four  weeks  gestational  age,  "has  developed  distinct  organ  situations 
with  a  beating  heart  and  blood  circulation.''^^  "Various  tissues  are 
interacting,  one  with  another,  and  the  result  is  a  physiologically  well- 
functioning  total."«»  "The  primary  brain  is  present  .  .  .  and  shortly 
the  fore-brain  ultimately  leading  to  the  cerebral  cortex,  the  highest 


61.  Id.   at  105a  (de  Veber). 

62.  Id.   at  115a  (Procaccini). 

63.  Id.   at  101a  (de  Veber). 

64.  Id.   at  124a  (Garner). 

65.  Id.   at  127a  (Hetzer). 

66.  Id.   at  113a  (Procaccini). 

67.  Id.   at  125a  (Garner). 

68.  Id.   at  113a  (Procaccini). 

69.  Id. 
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and  best  developed  region  of  the  brain,  will  appear.    The  baby  now 

has  its  own  blood  and  circulatory  system  and  does  not  exchange  blood 

with  the  mother. "•^0 

14.  Neither  can  the  unborn  of  less  than  four  weeks  gestational 

age  be  called  anything  less  than  a  live  human  being: 

My  efforts  have  been  directed  primarily  in  the  area  of  developmen- 
tal physiology,  molecular  embryology  and  genetic  theory.  My 
work  includes  examination  of  the  interaction  of  genes  in  the  human 
individual.  The  moment  of  fertilization  is,  strictly  speaking,  the 
point  wherein  the  sperm  nucleus  coalesces  with  the  femal  nucleus 
in  the  ova.  At  that  moment  a  new  individual's  life  has  commenced. 
Its  genetic  endowment  is  complete,  determined,  unique  emd  distin- 
guishable from  the  genetic  endowment  of  the  mother. 
Genetically  and  biologically,  there  is  complete  separability  between 
the  mother  and  the  new  individual.  The  mother's  role  from  that 
point  is  to  provide  nourishment  and  safe  environment  until  birth. 
The  life  history  of  an  individual  is  a  genetic  and  biological  contin- 
uum in  which  intra-uterine  existence  and  birth  are  only  events.'^ i 

This  then  was  the  composite  picture  of  the  unborn  child  to  be 
found  in  the  expert-witness  affidavits  presented  by  the  writer,  as 
guardian  ad  litem  for  unborn  children  threatened  with  elective  abor- 
tion in  New  York  City  municipal  hospitals,  on  a  motion  for  an  in- 
junction pendente  lite.  The  trial  court  found  "that,  as  a  medical  fact, 
the  fetus  is  a  live  human  being,"^^  and  issued  the  injunction.  How- 
ever, a  divided  appellate  division  dismissed  the  complaint  on  the 
ground  that  the  unborn  child  is  not  a  legal  person,  though  it  admitted 
that  there  were  "no  factual  issues  requiring  a  trial  and  the  parties 
so  conceded  on  the  argument  of  the  appeal.  The  medical  affidavits 
submitted  by  the  guardian  have  not  been  factually  disputed  and  New 
York  Courts  have  already  acknowledged  that,  in  the  contemporary 
medical  view,  the  child  begins  a  separate  life  from  the  moment  of 
conception."^^  A  divided  New  York  Court  of  Appeals  affirmed  the 
appellate  division,  but  like  the  intermediate  court,  it  admitted  that 
an  unborn  child  "has  an  autonomy  of  development  and  character  al- 
though it  is  for  the  period  of  gestation  dependent  upon  the  mother. 
It  is  human,  if  only  because  it  may  be  characterized  as  not  human, 
and  it  is  unquestionably  alive."^* 

70.  Id.  "      ~~~ 

71.  Id.  "The  mother's  biological  contribution  from  conception  on  is 
nourishment  and  protection;  but  the  foetus  has  become  a  separate  organism 
and  remains  so  throughout  its  life.  That  it  may  not  live  if  its  protection 
and  nourishment  are  cut  off  earlier  than  the  viable  stage  of  its  development 
is  not  to  destroy  its  separability;  it  is  rather  to  describe  the  conditions  under 
which  life  will  not  continue.  Succeeding  conditions  exist,  of  course,  that  have 
that  result  at  every  stage  of  its  life,  postnatal  as  well  as  prenatal."  Kelly 
V.  Gregory,  282  App.  Div.  542,  544,  125  N.Y.S.2d  696,  697    (3d  Dep't  1953). 

72.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  No.  13113/71,  (N.Y. 
Sup.  Ct.,  Queens  Co.,  Jan.  4,  1972),  reproduced  at  Jurisdictional  Statement, 
supra  note  24,  at  60a,  68a. 

73.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  38  App.  Div.  2d  316, 
324,  329  N.Y.S.2d  722,  729  (2d  Dep't  1972)   (citations  omitted). 

74.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  31  N.Y.2d  194,  199, 
286  N.E.2d  887,  888,  355  N.Y.S.2d  390,  392  (1972). 
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The  issue  on  appeal  to  the  United  States  Supreme  Court  thus 
narrowed  down  to  whether  every  "live  human  being,"  every  "child," 
every  "human"  who  is  "unquestionably  alive,"  and  "has  an  autonomy 
of  development  and  character"  is  possessed  of  the  fundamental  rights 
to  live  and  to  the  equal  protection  of  the  laws.  While  appellant's 
jurisdictional  statement  was  before  the  Supreme  Court,  Wade  and 
Bolton  were  decided,  and  the  Court  dismissed  the  appeal  for  want 
of  a  substantial  federal  question."^^ 

Obviously  the  writer  disagreed  with  the  ultimate  holding  of  the 
New  York  courts  that  not  every  live  human  being  is  a  legal  person. 
But  at  least  these  courts  took  cognizance  of  the  undisputed  expert 
testimony,  and  all  thirteen  judges  found  as  a  fact  that  each  member 
of  the  unborn  class  was  a  living,  autonomous,  human  child.  As  the 
writer  has  pointed  out  elsewhere,  to  base  a  decision  on  the  issue  of 
prenatal  human  beingness  on  anything  but  the  scientific  facts  of  life 
before  birth,  is  to  impose  an  essentially  arbitrary  and  dangerously 
selective  value  judgment  on  human  life.'^*'  This  is  precisely  what  the 
Supreme  Court  did  in  Wade  when,  after  refusing  to  decide  the  ques- 
tion of  whether  unborn  children  are  live  human  beings  because  of 
a  lack  of  "consensus"  on  the  point  (i.e.,  a  dispute  about  the  value, 
not  the  existence,  of  life  before  birth) ,  the  Court  proceeded  to  define 
unborn  children  as  the  "potentiality  of  human  hfe.""  To  put  it  an- 
other way,  despite  its  awareness  of  "the  well-known  facts  of  fetal 
development,"'^^  the  Court  decided  that  these  factually  alive  human 
beings  had  only  potential  value— that  their  lives  were  not  yet  "mean- 
ingful."'^^ 

"The  very  considerable  semantic  gymnastics  which  are  required 
to  rationalize  abortion  as  anything  but  taking  a  human  life"8o  are 
practiced  not  alone  by  courts.  In  a  book  intended  for  expectant 
mothers,  anthropologist  Ashley  Montagu  wrote. 

The  basic  fact  is  simple:  life  begins,  not  at  birth,  but  at  con- 
ception. 

This  means  that  a  developing  child  is  alive  not  only  in  the 
sense  that  he  is  composed  of  living  tissues,  but  also  in  the  sense 
that  from  the  moment  of  his  conception,  things  happen  to  him. 
Furthermore,  when  things  happen  to  him,  even  though  he  may  be 
only  two  weeks  old,  and  he  looks  more  like  a  creature  from  an- 
other world  than  a  human  being,  and  his  birth  date  is  eight  and  a 
half  months  in  the  future,  he  reacts.  In  spite  of  his  newness  and  his 
appearance,  he  is  living,  striving  human  being  from  the  very  begin- 
ning.81 


75.  Byrn  v.  New  York  City  Health  &  Hosps.  Corp.,  410  U.S.  949   (1973). 

76.  Byrn,  supra  note  8. 

77.  See  notes  12-14  &  accompanying  text  supra. 

78.  410  U.S.  156. 

79.  See  Byrn,  supra  note  9,  at  840-42,  857-61. 

80.  Editorial,  A  New  Ethic  jor  Medicine  and  Society,  113  Cal.  Medicine, 
Sept.  1970,  at  67-68. 

81.  A.  Montagu,  Life  Befors  Birth  2  (1964). 
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When  the  writer  quoted  this  passage  as  an  anti-abortion  statement,^^ 
Professor  Montagu  replied, 

By  this  I  meant  that  from  the  moment  of  conception  the  organism 
thus  brought  into  being  possesses  all  the  potentialities  for  humanity 
in    its    genes    and    for    this    reason    must    be    considered    human. 

I  think  this  is  a  desirable  way  of  looking  at  the  matter,  but  the 
embryo,  fetus  and  newborn  of  the  human  species,  in  point  of  fact, 
do  not  really  become  functionally  human  until  humanized  in  the 
human  socialization  process. 

Humanity  is  an  achievement  not  an  endowment.  The  potenti- 
alities constitute  the  endowment,  their  fulfillment  requires  a  hu- 
manizing environment  .... 

...  I  consider  it  a  crime  against  humanity  to  bring  a  child 
into  the  world  whose  fulfillment  as  a  healthy  human  being  is  in 
any  way  menaced  or  who  itself  menaces  the  life  of  the  mother  or     • 
the  quality  of  the  society  into  which  it  is  born.83 

Obviously  Professor  Montagu's  judgment  that  the  two  week  old 
unborn  is,  and  has  been  a  "living,  striving  human  being  from  the 
very  beginning"  is  based  on  fact;  his  relegation  of  the  unborn  and 
the  newborn  to  the  "potentiality  of  humanity"  is  based,  not  on  the 
facts  of  life,  but  on  several  personal  value  judgments,  among  them 
that  value  as  a  human  being  is  something  to  be  achieved  postnatally; 
that  one  must  first  become  "functionally  human,"  and  that  there  is 
a  negative  value  in  a  young  human  life  which  "menaces  the  life 
of  the  mother  or  the  quality  of  the  society  into  which  it  is  born." 

In  essence,  Professor  Montagu's  thesis  and  that  of  the  Supreme 
Court  are  indistinguishable:  the  right  to  live  depends,  not  on  the  ex- 
istence of  life,  but  on  the  social  quality  of  the  life.  We  are  to  ask: 
Is  the  continued  existence  of  this  living,  striving,  but  as  yet  unsocial- 
ized,  human  being  consistent  with  the  demands  of  such  problems  as 
population  growth,  poverty,  racial  discrimination,  and  the  protection 
of  personal  privacy? 

It  is  unfortunate  that  the  factual  and  value  judgments  have  so 
frequently  been  confounded  by  the  semantics  of  equating  the  begin- 
ning of  human  life  with  the  value  which  the  speaker  places  on  that 
life.  One  pro-abortion  editorialist  frankly  suggests  that  this  is  a 
"subterfuge"  because  "it  has  been  necessary  to  separate  the  idea  of 
abortion  from  the  idea  of  killing  which  continues  to  be  socially  ab- 
horent."^^ 

As  the  writer  stated  at  the  beginning,  this  article  is  primarily 
intended  for  those  who  find  the  idea  of  killing  to  be  socially  abhor- 
rent. At  this  point,  hopefully,  we  have  a  more  precise  idea  of  what, 
in  fact,  an  abortion  kills,  what  the  Supreme  Court  held  in  Wade  and 
Bolton,  and  why  some  have  urged  ratification  of  constitutional 
amendments  designed  to  guarantee  the  rights  to  life  and  to  the  equal 
protection  of  the  laws  to  unborn  children. 

82.  Letter  to  the  Editor,  N.Y.  Times,  Feb.  22,  1967,  at  28,  col.  6. 

83.  Letter  to  the  Editor,  N.Y.  Times,  Mar.  6,  1967,  at  38,  col.  5. 

84.  Editorial,  A  New  Ethic  for  Medicine  and  Society,  113  Cal.  Medicine, 
Sept.  1970,  at  67-68. 
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III,    The  Proposed  Constitutional  Amendments 

The  two  principal  "Human  Life  Amendments"  introduced  in  Con- 
gress are  the  Hogan  Amendment^'  and  the  Buckley  Amendment.^' 
The  Hogan  Amendment,  in  its  operative  part  reads  as  follows: 

SECTION  1.  Neither  the  United  States  nor  any  State  shall  de- 
prive any  human  being,  from  the  moment  of  conception,  of  life 
without  due  process  of  law;  nor  deny  to  any  human  being,  from  the 
moment  of  conception,  within  its  jurisdiction,  the  equal  protection 
of  the  laws. 

SECTION  2.  Neither  the  United  States  nor  any  State  shall  de- 
prive any  human  being  of  life  on  account  of  illness,  age,  or  inca- 
pacity. 

SECTION  3.  Congress  and  the  several  States  shall  have  the 
power  to  enforce  this  article  by  appropriate  legislation-^^ 

The  Buckely  Amendment,  in  its  operative  part  reads  as  follows: 

SECTION  1.  With  respect  to  the  right  to  life,  the  word  'person 
as  used  in  this  Article  and  in  the  Fifth  and  Fourteenth  Articles  of 
Amendment  to  the  Constitution  of  the  United  States,  applies  to  all 
human  beings,  including  their  unborn  offspring  at  every  stage  of 
their  biological  development,  irrespective  of  age,  health,  function  or 
condition  of  dependency. 

SECTION  2.  This  Article  shall  not  apply  in  an  emergency  when 
a  reasonable  medical  certainty  exists  that  continuation  of  the  preg- 
nancy will  cause  the  death  of  the  mother. 

SECTION  3.  Congress  and  the  several  States  shall  have  power 
to  enforce  this  Article  by  appropriate  legislation  within  their  re- 
spective jurisdictions.88 

Though  somewhat  different  in  language,  the  intent  of  both 
amendments  is  the  same.  Each  is  designed  to  restore  fifth  and  four- 
teenth amendment  personhood  to  unborn  children  vis-a-vis  the  rights 
to  life  and  to  the  equal  protection  of  the  laws.  The  Hogan  Amend- 
ment encompasses  "any  human  being  from  the  moment  of  concep- 
tion," while  the  Buckley  Amendment  uses  the  term  "all  human  be- 
ings, including  their  unborn  offspring  at  every  stage  of  their  biolog- 
ical development."  The  latter  language  extends  back  to  the  moment 
of  conception  but  was  considered  preferable  to  the  Hogan  language 
because  the  Supreme  Court  in  Wade  had  referred  to  conception  as 
a  process^^  rather  than  a  moment.^"  Each  amendment  meets  the 
spectre  of  euthanasia  implicit  in  Wade^^  by  reaffirming  the  funda- 
mental right  to  life  of  human  beings  irrespective  of  "illness,  age  or 
incapacity"  (Hogan)  and  "age,  health,  function  or  condition  of  depen- 

85.  H.R.J.  Res.  261,  93d  Cong.,  1st  Sess.  (1973)  (Rep.  Lawrence  J.  Ho- 
gan). 

86.  S.J.  Res.  119,  93d  Cong.,  1st  Sess.  (1973)    (Sen.  James  L.  Buckley). 

87.  H.R.T.  Res.  261,  93d  Cong.,  1st  Sess.  (1973). 

88.  S.J.  Res.  119,  93d  Cong.,  1st  Sess.  (1973). 

89.  410  U.S.  113,  161  (1973). 

90.  Hartle,  Human  Life  Amendment  Authors  All  Have  the  Same  Objec- 
tive, National  Right  to  Life  News,  Nov..  1973,  at  1,  col.  2. 

91.  See  Byrn,  supra  note  9,  at  859-61. 
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dency."  (Buckley).  The  Buckley  Amendment  specifically  permits  an 
abortion  "in  an  emergency  when  a  reasonable  medical  certainty  ex- 
ists that  continuation  of  the  pregnancy  will  cause  the  death  of  the 
mother."  The  Hogan  Amendment  contains  no  such  exception  but 
it  is  probably  implicit  therein  under  the  doctrine  of  "legal  necessity."^^ 

IV.    Social  Problems,  Fundamental  Rights,  and  Judicial  Precedent 

The  writer  would  reiterate  here  his  underlying  premises:  first, 
that  the  Supreme  Court  erred  in  Wade  when  it  held  that  unborn 
children  are  neither  human  beings  in  fact  nor  legal  persons  in  law,°^ 
and  secondly,  that  every  "living,  striving  human  being,"^*  including 
every  unborn  child,  must  possess  a  right  to  life  and  to  the  equal 
protection  of  the  laws.^'  But  Wade  is  now  the  law  of  the  land. 
Should  we  change  it  by  ratifying  the  Hogan  or  the  Buckley  Amend- 
ment? Or  should  we  learn  to  live  with  it  as  a  solution  to  social 
problems  ?^^  Outside  of  the  abortion  situation,  how  have  our  courts 
resolved  conflicts  arising  out  of  an  abrogation  of  a  fundamental  con- 
stitutional right  in  the  name  of  social  progress? 

A.  The  Constitutional  Context 

The  fundamental  right — social  policy  confict  has  arisen  principal- 
ly in  cases  where  legislation,  purportedly  aimed  at  promoting  a  worth- 
while societal  interest,  has  at  the  same  time  removed  a  fundamental 
right  from  a  particular  class,  with  the  resulting  claim  by  members 
of  that  class  that  they  have  been  denied  the  equal  protection  of  the 
laws.    When  a  fundamental  right  is  thus  abrogated,  the  question  of 

92.  See  id.  at  853-54.  Prior  to  the  "abortion  reform"  movement  of  the 
nineteen-sixties,  all  states  permitted  a  maternal  lifesaving  abortion.  See 
George,  Current  Abortion  Laws:  Proposals  and  Movements  for  Reform  in 
Abortion  and  the  Law  1,  5-10  (D.T.  Smith  ed.  1966).  Two  states  (Colorado 
and  New  Mexico)  permitted  abortion  to  prevent  serious  and  permanent  bodily 
injurv  to  the  mother;  three  others  (Alabama,  Massachusetts  and  Oregon)  and 
the  District  of  Columbia  allowed  abortion  to  protect  maternal  health.  Id. 
at  9. 

It  must  be  emphasized  that  the  Buckley  and  Hogan  Amendments  are 
not  intended  as  abortion  statutes.  Rather  their  thrust  is  to  restore  to  the 
unborn  child  the  rights  to  life  and  the  law's  protection  of  life,  as  these  rights 
are  delineated  in  the  due  process  clause  of  the  fifth  amendment  and  the  due 
process  and  equal  protection  clauses  of  the  fourteenth  amendment. 

Frankly,  the  writer  would  urge  that,  aside  from  the  maternal  lifesaving 
exclusion  from  criminal  abortion  liability,  any  other  exception  would  be  in- 
consistent with  the  constitutional  personhood  of  unborn  children,  undesirable 
as  a  devaluation  of  human  life,  and  imprudent  as  subject  to  abuse.  See  Mi- 
nority Report,  supra  note  22,  at  71-82;  Byrn,  Abortion  in  Perspective,  5  Du- 
QUESNE  L.  Rev.  125,  134-38  (1966). 

93.  See  Byrn.  supra  note  9. 

94.  See  note  81  and  accompanying  text  supra. 

95.  See  Byrn,  supra  note  8,  at  5. 

96.  I  have  discussed  elsewhere,  and  will  not  dwell  on  here,  the  addi- 
tional consideration  of  the  grave  peril  to  our  jurisprudence  of  life  which  re- 
sults when  any  class  of  human  beings  is,  as  a  class,  excluded  from  the  law's 
protection.    Byrn,  supra  note  9,  at  857-61;  note  35  supra. 
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invidious   discrimination  no  longer  turns   on   the  traditional  equal 

protection  test^^  of  whether  the  classification  is  any  way  rationally 

related  to  statutory  purpose.    Rather, 

the  court  also  has  refined  this  traditional  test  and  has  said  that  a 
statutory  classification  based  upon  suspect  criteria  or  affecting 
"fundamental  rights"  will  encounter  equal  protection  difficulties 
unless  justified  by  a  "compelling  governmental  interest.''^^ 

The  inquiry  is  whether  such  laws  are  necessary  to  promote  a 
compelling  state  interest^"  and  the  burden  of  demonstrating  necessity 
is  upon  the  state.^°°  Even  then,  the  statutes  will  fall  if  less  drastic 
means  are  available  to  achieve  the  intended  goals.^^^  The  statutes 
will  be  subject  to  "strict  judicial  scrutiny,"^"^  and  the  state  bears 
"a.  heavy  burden  of  justification."^^^  The  strict  scrutiny  test  is  a  rig- 
orous one  and  in  no  case  where  the  Supreme  Court  has  applied  it 
has  the  state  statute  survived.^"* 

B.  The  Right  to  Life  as  Fundamental 

Every  other  constitutional  right  we  possess  is  premised  on  the 
existence  of  a  right  to  live.  The  right  to  be  free  of  segregation, 
the  right  to  travel,  the  right  to  participate  in  elections  on  an  equal 
basis  with  other  citizens,  the  right  of  privacy— all  these  rights  would 
be  useless  if  their  exercise  could  be  thwarted  by  permissive  killing. 
Of  necessity,  this  means  that  the  right  to  live  is  superior  to  these 
other  rights.  If  it  were  not,  then  each  of  the  others  would  be  a 
practical  nullity.  "An  executed  person  has  indeed  'lost  the  right  to 
have  rights.'  "^o^ 

C.  The  Right  to  Live  vs.  Social  Policy 

Past  judicial  respect  for  lesser  "fundamental  rights"  would  indi- 


97.  See  Comment,  Equal  Protection  in  Transition:  An  Analysis  and  a 
Proposal,  41  Fordham  L.  Rev.  605,  610  (1973).  See  also  United  States  Dept 
of  Agriculture  v.  Moreno,  413  U.S.  528,  533  (1973). 

98.  Schilb  V.  Kuebel,  404  U.S.  357,  365  (1971). 

99.  Dunn  v.  Blumstein,  405  U.S.  330,  337  (1972);  Shapiro  v.  Thompson, 
394  U.S.  618,  634  (1969). 

100.  Dunn  v.  Blumstein,  405  U.S.  330,  342  (1972). 

101.  Id.  at  343. 

102.  Graham  v.  Richardson,  403  U.S.  365,  376  (1971). 

103.  McLaughlin  v.  Florida.  379  U.S.  184,  196  (1964). 

104.  Comment,  supra  note  97,  at  610-11.  However,  Rosario  v.  Rockefeller, 
410  U.S.  752  (1973),  may  be  such  a  case.  The  Court  found  the  state's  interest 
in  preventing  "raiding"  in  primaries  to  be  sufficient  justification  for  a  cut- 
off date  for  party  enrollment  eight  months  prior  to  the  next  succeeding  pri- 
mary. Id.  at  760-62.  At  the  same  time  the  case  can  be  read  to  mean  that 
no  abrogation  of  the  fundamental  right  to  participate  equally  in  the  electoral 
process  had  occurred.    Id.  at  757-58. 

105.  Furman  v.  Georgia,  408  U.S.  238,  290  (1972)  (Brennan  J.,  concur- 
ring). The  Supreme  Court  in  Wade  admitted  that  if  the  unborn  child  were 
a  person  within  "the  language  and  meaning  of  the  Fourteenth  Amendment 
.  .  .  the  fetus'  right  to  life  is  then  guaranteed  specifically  by  the  Amendment." 
410  U.S.  113,  156-57  (1973). 
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cate  that  none  of  the  societal  interests  which  are  typically  urged  in 
purported  support  of  the  abrogation  of  the  unborn  child's  right  to 
Hve  are  sufficiently  compelling  to  justify  the  removal  of  "the  right 
to  have  rights." 

(1).  The  Societal  Interest  in  the  Deterrence  of  Dangerous  Criminal 

Abortion 

Few  would  deny  that  a  state  has  a  valid  interest  in  promoting 
the  safety  of  its  inhabitants.  But  the  inhabitants  include  unborn 
children,  and  permissive  abortion  promotes  the  death  of  unborn  chil- 
dren, not  their  safety.  Further,  the  police  power  of  the  state  in  re- 
spect of  eradicating  crime  is  not  unlimited.  In  Cooper  v.  Aaron,^^^ 
a  local  school  board  asked  to  be  relieved  of  the  with-all-deliberate- 
speed  integration  order  of  Brown  v.  Board  of  Education.^^''  The 
board  asked  for  the  delay  on  the  grounds: 

[T]hat  the  past  year  at  Central  High  School  had  been  attended  by 
conditions  of  'chaos,  bedlam  and  turmoil;'  that  there  were  'repeated 
incidents  of  more  or  less  serious  violence  directed  against  the  Negro 
students  and  their  property;'  that  there  was  'tension  and  unrest 
among  the  school  administrators,  the  class-room  teachers,  the  pu- 
pils, and  the  latters'  [sic]  parents,  which  inevitably  had  an  adverse 
effect  upon  the  educational  program;'  that  a  school  official  was 
threatened  with  violence;  that  a  'serious  financial  burden'  had  been 
cast  on  the  School  District;  that  the  education  of  the  students  had 
suffered  'and  under  existing  conditions  will  continue  to  suffer;'  that 
the  Board  would  continue  to  need  'military  assistance  or  its  equiv- 
alent;' that  the  local  police  department  would  not  be  able  'to  detail 
enough  men  to  afford  the  necessary  protection;'  and  that  the  situa- 
tion was  'intolerable.'ios 

The  Court  rejected  the  request: 

As  this  Court  said  some  41  years  ago  in  a  unanimous  opinion  in 
a  case  involving  another  aspect  of  racial  segregation:  'It  is  urged 
that  this  proposed  segregation  will  promote  the  public  peace  by 
preventing  race  conflicts.  Desirable  as  this  is,  and  important  as  is 
the  preservation  of  the  public  peace,  this  aim  cannot  be  accom- 
plished by  laws  or  ordinances  which  deny  rights  created  or  pro- 
tected by  the  Federal  Constitution.'  Buchanan  v.  Warley,  245  U.S. 
60,  81.  "Thus  law  and  order  are  not  here  to  be  preserved  by  depriv- 
ing the  Negro  children  of  their  constitutional  rights.  1°^ 

The  right  to  live  is  superior  to  the  right  to  be  free  of  segregation. 
If  the  deterrence  of  crime  is  not  such  a  compelling  state  interest  as 
will  justify  a  classification  which  invades  the  right  to  be  free  of  segre- 
gation, neither  can  it  justify  a  classification  which  invades  the  right 
to  live.  In  each  case,  the  victims — the  integrated  black  and  the 
intrauterine  baby — are  unwanted.  But  unwantedness  is  not  an  ex- 
cuse for  violence  against  the  unwanted  person.    In  turn  the  preva- 

106.  358  U.S.  1  (1958). 

107.  349  U.S.  483  (1954). 

108.  Cooper  v.  Aaron,  358  U.S.  1,  13  (1958). 

109.  Id.  at  16. 
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lence  of  violence  against  unwanted  persons  is  no  justification  for  le- 
gitimatizing the  invasion  of  their  rights  whether  they  be  blacks  or 
babies.  The  compelling  answer  to  a  contrary  contention  is  that  "con- 
stitutional rights  may  not  be  denied  simply  because  of  hostility  to 
their  assertion  or  exercise.""" 

The  racial  segregation  cases  did  not  inquire  into  whether  there 
were  less  drastic  means  of  avoiding  racial  violence,  and  it  follows 
that  the  inquiry  is  equally  irrelevant  to  legalized  abortion  vis-a-vis 
the  violence  of  illegal  abortion.  If  it  were  relevant,  then  the  writer 
would  call  attention  to  the  1955  Planned  Parenthood  conference  on 
abortion  in  which  it  was  reported  that  a  seven-year  concerted  effort 
to  prosecute  the  crime  of  abortion  resulted  in  "far  fewer"  criminal 
abortionists  operating  in  New  York  City."^  Such  a  concerted  effort 
might  be  expensive  but,  "it  is  obvious  that  vindication  of  conceded 
constitutional  rights  cannot  be  made  dependent  upon  any  theory  that 
it  is  less  expensive  to  deny  than  afford  them.""^ 

One  also  wonders  whether  an  intensive  government  campaign  of 
education  on  the  facts  of  life  before  birth  would  also  not  be  a  less 
drastic  means  of  deterring  criminal  abortion.  Would  we  be  so  ready 
to  resort  to  abortion  if  the  semantic  gymnastics  of  denying  that  abor- 
tion kills  a  living,  striving,  human  child  were  eschewed  in  favor  of 
a  frank  program  of  education  on  who  and  what  an  unborn  child  is?"^ 

(2).  The  Societal  Interest  in  the  Preservation  and  Enhancement  of 

the  Quality  of  Life 

Few  would  deny  that  a  state  may  legitimately  seek  to  promote 
the  general  comfort,  health,  and  prosperity  of  its  inhabitants.  But 
the  permissive  killing  of  some  of  the  inhabitants  would  hardly  seem 
to  be  a  legitimate  means  of  advancing  this  interest;  nor  is  it  apparent 
how  legalized  killing  promotes  the  quality  of  life. 

The  quality  of  life  was  an  issue  in  Jacohson  v.  Massachusetts.^^* 


110.  Watson  v.  City  of  Memphis,  373  U.S.  526,  535  (1963).  To  put  it  an- 
other way,  "The  very  purpose  of  a  Bill  of  Rights  was  to  withdraw  certain 
subjects  from  the  vicissitudes  of  political  controversy,  to  place  them  beyond 
the  reach  of  majorities.  .  .  .  One's  right  to  life  .  .  .  depend [s]  on  the  out- 
come of  no  elections."  West  Virginia  State  Bd.  of  Educ.  v.  Barnette,  319  U.S. 
624,  638  (1943).  „,    „     ^  , 

111.  Colloquy,  in  Abortion  in  the  United  States  36-37  (M.  S.  Cal- 
derone  ed.  1958). 

112.  Watson  v.  City  of  Memphis,  373  U.S.  526,  537  (1963). 

113.  Albert  Rosenfeld,  science  writer  for  Life  magazine,  reported  that 
"[m]any  readers  of  Lije  who  saw  Lennart  Nilsson's  marvelous  photographs  of 
fetuses  in  their  sacs,  especially  in  the  later  stages  of  development,  wrote  in 
to  say  that  they  could  never  again  think  of  those  babies  as  disposable  things. 
A.  Rosenfeld,  The  Second  Genesis  125  (1969).  Let  us  remember  too,  "[o]ur 
Government  is  the  potent,  the  omnipresent  teacher.  For  good  or  for  ill,  it 
teaches  the  whole  people  by  its  example."  Olmstead  v.  United  States,  277 
U.S.  438,  485  (1928)  (Brandeis,  J.,  dissenting). 

114.  197  U.S.  11  (1905). 
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In  that  case,  the  Supreme  Court  upheld  a  compulsory  vaccination 
statute  on  the  ground  that  the  individual's  personal  liberty  was  sub- 
ject to  "the  general  comfort,  health  and  prosperity  of  the  State.""' 
But  the  Court  further  noted  that  even  this  state  interest  was  subor- 
dinate to  the  right  to  life: 

Before  closing  this  opinion  we  deem  it  appropriate,  in  order  to 
prevent  misapprehension  as  to  our  views,  to  observe — perhaps  to 
repeat  a  thought  already  sufficiently  expressed,  namely — that  the 
police  power  of  a  State,  whether  exercised  by  the  legislature,  or  by 
a  local  body  acting  under  its  authority,  may  be  exerted  in  such  cir- 
cumstances or  by  regulations  so  arbitrary  and  oppressive  in  partic- 
ular cases  as  to  justify  the  interference  of  the  courts  to  prevent 
wrong  and  oppression.  Extreme  cases  can  be  readily  suggested. 
Ordinarily  such  cases  are  not  safe  guides  in  the  administration  of 
the  law.  It  is  easy,  for  instance,  to  suppose  the  case  of  an  adult 
who  is  embraced  by  the  mere  words  of  the  act,  but  yet  to  subject 
whom  to  vaccination  in  a  particular  condition  of  his  health  or  body, 
would  be  cruel  and  inhuman  in  the  last  degree.  We  are  not  to  be 
understood  as  holding  that  the  statute  was  intended  to  be  applied 
to  such  a  case,  or,  if  it  was  so  intended,  that  the  judiciary  would 
not  be  competent  to  interfere  and  protect  the  health  and  life  of  the 
individual  concerned.ns 

Another  aspect  of  the  quality  of  life  was  introduced  in  Shapiro 
V.  Thompson^^''  where  the  Supreme  Court  struck  down  a  one-year 
residency  requirement  for  welfare  recipients.  Among  the  state  inter- 
ests asserted  were  the  preservation  of  fiscal  integrity,  discouraging 
the  influx  of  needy  families,  distinguishing  among  recipients  on  the 
basis  of  their  tax  contributions,  budget  planning,  prevention  of  fraud, 
and  encouraging  newcomers  to  enter  the  labor  force.  In  sum,  the 
statute  was  intended  to  prevent  an  over-population  of  dependent 
people  who  would,  by  their  presence,  drain  the  resources  of  the  state 
and  interfere  with  the  quality  of  life  of  its  inhabitants.  None  of 
the  justifications  advanced  were  deemed  sufficiently  compelling  to 
excuse  an  abrogation  of  the  fundamental  right  to  travel.  The  right 
to  life  is  superior  to  the  right  to  travel. 

The  right  to  participate  in  elections  on  an  equal  basis  with  other 
citizens  is  another  constitutionally  protected  right,"^  and  the  over- 
population issue  has  been  raised,  albeit  less  directly,  in  this  context, 
too.  In  Carrington  v.  Rash'^^^  the  Supreme  Court  struck  down 
a  provision  of  the  Texas  Constitution  which  prohibited  members  of 
the  Armed  Services  from  voting.  The  Court  found  that  every  bona 
fide  resident  has  a  right  to  representation  and  thus  held  as  illegiti- 
mate one  of  the  alleged  state  interests  for  denying  votes  to  resident 

115.  Id.  at  26. 

116.  Id.  at  38-39. 

117.  394  U.S.  618  (1969). 

118.  Dunn  v.  Blumstein,  405  U.S.  330  (1972). 

119.  380  U.S.  89  (1965).  Cf.  Whitfield  v.  Minter,  42  U.S.L.W.  2402  (D.C. 
Mass.  1973)  (holding  that  an  unborn  child  is  a  "dependent  child"  within  the 
Aid  to  Families  with  dependent  children  provisions  of  the  Social  Security  Act. 
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servicemen — that  collectively  they  might  overwhelm  the  community. 
The  right  to  live  is  superior  to  the  right  to  vote.  The  remote  and 
dubious  speculation  that  children  in  utero  might,  by  their  number, 
ultimately  overwhelm  the  community  (even  in  ways  other  than  by 
their  votes)  is  no  justification  for  excluding  them  from  the  law's  pro- 
tection while  they  live  as  human  beings — in  the  wombs  of  their 
mothers.^-° 

A  tranquil  family  life  enhances  the  quality  of  life.  It  is  some- 
times said  that  an  additional  child  may  be  a  cause  of  family  disrup- 
tion. Even  under  the  traditional  test  of  invidious  discrimination,  it 
has  been  held  that  the  right  to  be  free  of  discrimination  on  the  basis 
of  sex  (a  lesser  right  than  the  right  to  live)  is  superior  to  any  state 
interest  in  avoiding  family  strife.  The  Supreme  Court  asserted  in 
Reed  v.  Reed:^-^ 

[W]hatever  may  be  said  as  to  the  positive  values  of  avoiding  intra- 

family  controversy,  the  choice  in  the  context  may  not  lawfully  be 

mandated  solely  on  the  basis  of  sex.  122 

The  absence  of  crime  enhances  the  quality  of  life.  It  has  been 
alleged  that  unwanted  children  engage  in  "anti-social  behavior,  delin- 
quency, and  crime"  and  "present  a  grave  danger  to  the  psychological 
health  of  society."i23  g^t  in  Papachristou  v.  City  of  Jacksonville,^^* 
an  analogous  assertion  that  the  state  has  an  interest  in  nipping  crime 
in  the  bud  was  rejected  by  the  Supreme  Court  when  defendant  raised 
it  in  justification  of  a  statute  which  broadly  and  indiscriminately  de- 
prived "vagrants"  of  their  liberty: 

A  presumption  that  people  who  might  walk  or  loaf  or  loiter  or 

120.  Whether  there  is  a  "population  problem"  remains  seriously  in  doubt. 
See  R.  Sassone.  Handbook  on  Population  (1972);  Dyck,  Is  Abortion  Neces- 
sary to  Solve  Population  Problems?,  in  Abortion  &  Social  Justice  159  (T. 
Hilgers  &  D.  Horan  eds.  1972)  [hereinafter  cited  as  Hilgers  &  Horan].  In- 
deed, abortion  may  create,  of  all  things,  a  population  shortage.  Rumania 
tightened  its  abortion  law  in  1966  because  of  "great  prejudice  to  the  birth 
rate."  Lampe,  The  World  in  Perspective,  in  Abortion  &  Social  Justice  89, 
90  (T.  Hilgers  &  D.  Horan  eds.  1972).  Japan  has  a  labor  shortage.  Y.  Haya- 
saka,  H.  Toda,  a  Zimmerman,  T  Ueno  &  M.  Ishizaki,  Japan's  22  Year 
Experience  With  A  Liberal  Abortion  Law  8  (1970).  Czechoslovakia  and 
Hungary  introduced  a  system  of  family  allowances  for  third  and  subsequent 
children.    Minority  Report,  supra  note  22,  at  82. 

121.  404  U.S.  71  (1971). 

122.  Id.  at  76-77.  Similarly,  although  the  state  may  have  an  interest  in 
promoting  family  life  by  deterring  illegitimacy,  this  may  not  be  done  by  ex- 
cluding illegitimate  children  from  a  statutory  scheme  of  Assistance  to  Fami- 
ilies  of  the  Working  Poor.  New  Jersey  Welfare  Rights  Org.  v.  Cahill.  411 
U.S  619  (1973).  Neither  ought  the  state  attempt  to  promote  family  life  by 
excluding  the  lives  of  unborn  children  from  the  law's  protection.  In  any 
event,  there  is  substantial  evidence  that,  far  from  enhancing  family  life,  per- 
missive abortion  causes  alienation  and  breakdown  within  the  family.  See 
Minority  Report,  supra  note  22,  at  87-88. 

123.  Brief  for  Respondent  Attorney  General  of  the  State  of  New  York 
at  23,  Byrn  v.  New  York  Citv  Health  &  Hosrs.  Corp.,  31  N.Y.2d  194,  286 
N.E.2d  887,  335  N.Y.S.2d  390  (1972).  For  a  contrary  view,  see  The  Unwanted 
Child  Syndrome  Is  A  Myth,  Marriage  &  Family  Newsletter  (Aug.-Sept.-Oct., 
1972). 

124.  405  U.S.  156  (1972). 
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stroll  or  frequent  houses  where  liquor  is  sold,  or  who  are  supported 
by  their  wives  or  who  look  suspicious  to  the  police  are  to  become 
future  criminals  is  too  precarious  for  a  rule  of  law.  The  implicit 
presumption  in  these  generalized  vagrancy  standards — that  crime  is 
being  nipped  in  the  bud — is  too  extravagant  to  deserve  extended 
treatment.  1-5 

Also  "too  precarious  for  a  rule  of  law"  is  a  theory  that  w^ould  deprive 
unborn  children  of  their  right  to  life  on  the  remote  speculation  that 
the  unwanted  among  them  will  become  criminals. 

Jacohson  v.  Massachusetts,^-^  Shapiro  v.  Thompson,^^'^  Corrington 
V.  Rash,^-^  Reed  v.  Reed,^-^  and  Papachristou  v.  City  of  Jackson- 
vilW^^  run  the  whole  gamut  of  "the  quality  of  Hfe"  as  alleged  gov- 
ernmental interest  which  might  purportedly  justify  the  discrimnatory 
abrogation  of  a  fundamental  right.  An  examination  of  these  deci- 
sions leads  inevitably  to  one  conclusion:  no  state  purpose  of  enhanc- 
ing the  quality  of  life  can  ever  be  sufficiently  compelling  to  justify 
legitimization  of  the  indiscriminate  killing  of  a  helpless  and  innocent 
class  of  human  beings. 

(3).  The  Societal  Interest  in  the  Equalization  of  Opportunities  for 

the  Poor 

Few  would  deny  that  a  state  has  a  legitimate  interest  in  promot- 
ing equal  opportunities  for  the  poor.  But  the  legalized  killing  of 
the  unborn  children  of  the  poor  is  not  the  way  to  do  it.  The  fact 
that  an  unborn  child  may  ultimately  become  a  source  of  strain  upon 
family  finances  and  relationships  ought  not  justify  killing  him.^^^ 

It  is  often  alleged,  as  a  justification  for  elective  abortion  that 
medically  safe  abortions  have  always  been  available  to  the  wealthy 
who  can  afford  high-priced  doctors  or  trips  abroad,  while  the  poor 
are  forced  to  risk  life  and  health  at  the  hands  of  disreputable  prac- 
titioners.   This  purported  justification  bears  re-examination. 

First,  does  it  mean  that  every  law  which  the  rich  are  able  to 
evade  must  be  repealed  for  the  benefit  of  the  poor  even  at  the  ex- 
pense of  the  Lives  of  dependent  human  beings?  If,  for  instance,  a 
particular  country  legalized  the  killing  of  the  old  and  senile,  would 
each  state  be  required  to  enact  a  similar  law  because  the  rich  are 
now  able  to  "anticipate  the  death"  of  their  burdensome  relatives  by 
taking  them  abroad,  while  the  poor  must  stay  at  home  and  bear 


125.  Id.  at  171;  accord,  Fenster  v.  Leary,  20  N.Y.2d  309,  229  N.E.2d  426, 
282  N.Y.S.2d  739  (1967). 

126.  197  U.S.  11    (1905). 

127.  394  U.S.  618    (1969). 

128.  380  U.S.  89   (1965). 

129.  404  U.S.  71    (1971). 

130.  405  U.S.  1565    (1972). 

131.  Gleitman  v.  Cosgrove,  49  N.J.  22,  30-31,  227  A.2d  689,   693    (1967). 
See  Byrn,  supra  note  8,  at  21-22. 
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the  burden?  The  writer  suggests  that  the  noblesse  oblige,  which 
makes  the  high-priced  vices  of  some  of  the  rich  the  standard  of  good 
law,  should  be  alien  to  our  jurisprudence. 

Secondly,  does  the  purported  justification  mean  that  we  are  re- 
quired by  law  or  public  policy  to  upgrade  the  financial  status  of  the 
poor  by  providing  them  with  the  means  of  killing  financially  burden- 
some unborn  children?  Presuming  that  an  unborn  child,  like  every 
human  being,  has  a  fundamental  right  to  live,  the  question  seems  to 
answer  itself.  Further,  if  the  Supreme  Court  has  held  that  there 
is  no  fundamental  constitutional  right  to  adequate  housing,^^^  ^nd 
that  "wealth  discrimination"  alone  is  not  a  suspect  classification,*^^ 
how  can  it  be  claimed  that  legalized  killing  of  human  beings  is  a 
constitutionally  mandated  right  of  the  poor? 

As  a  matter  of  policy,  one  might  well  disagree  with  the  Court's 
decisions  on  the  right  to  housing  and  on  "wealth  discrimination."  But 
even  had  the  Court  come  to  different  conclusions  in  these  cases,  no 
third  person's  right  to  live  would  have  been  invaded. 

No  viable  program  for  the  relief  of  poverty  can  be  premised  on 
the  permissive  killing  of  a  particular  class  of  poor  human  beings  sim- 
ply because  the  program,  by  its  very  approach,  teaches  us  that  the 
lives  of  the  poor  are  disposable.  "The  poor  cry  out  for  justice  and 
equality  and  we  respond  with  legalized  abortion."*^*  This  is  neither 
justice  nor  equality,  and  it  is  definitely  poor  policy. 

It  has  been  alleged  by  a  director  of  the  corporation  which  admini- 
sters New  York  City's  municipal  hospitals  that  "the  level  of  health 
care  in  municipal  hospitals  is  shocking."*^'^  A  major  cause  of  this 
needless  suffering  and  death  of  the  poor  has  been  the  diversion  of 
funds  from  ordinary  health  care  to  the  operation  of  a  "responsive" 
abortion  program.*^^  Perhaps  the  morbidity  and  mortality  suffered 
by  the  poor  as  a  result  of  this  choice  of  priorities  ought  to  be  includ- 
ed when  we  analyze  the  "safety"  of  induced  abortion*^^  as  a  health- 

132.  Lindsey  v.  Normet,  405  U.S.  56,  74  (1972) ;  nor  is  there  a  fundamental 
right  to  education.  San  Antonio  Ind.  School  Dist.  v.  Rodriguez,  411  U.S.  1 
(1973). 

133.  San  Antonio  Ind.  School  Dist.  v.  Rodriguez,  411  U.S.  1,  55  (1973); 
See  also  James  v.  Valtierra,  402  U.S.  137  (1971)  (upholding  a  California  con- 
stitutional provision  requiring  a  referendum  before  low  rent  housing  could 
be  built);  United  States  v.  Kras,  409  US..  434  (1973)  (holding  that  the  right 
to  a  discharge  in  bankruptcy  is  not  fundamental) ;  Ortwein  v.  Schwab,  410 
U.S.  656  (1973)  (Oregon  appellate  filing  fee,  as  applied  to  an  appeal  from 
an  adverse  welfare  decision,  held  not  invidiously  discriminatory  against  the 
indigent  under  the  appropriate  "rational  relation'"  test). 

134.  The  Commission  on  Population  Growth  and  the  American  Future, 
Population  Growth  and  the  American  Future  160,  162  (1972)  (Separate 
Statement  of  Grace  Olivarez)  [hereinafter  cited  as  Olivarez].  See  also 
Craven,  Abortion,  Poverty  and  Black  Genocide,  in  Hilgers  &  Horan,  supra 
note  120,  at  231. 

135.  Rothschild,  The  Level  of  Health  Care  in  Municipal  Hospitals  Is 
Shocking,  N.Y.  Times,  Nov.  27,  1971,  at  31,  col.  2. 

136.  Id. 

137.  There  is  substantial  evidence  that  abortion  is  not  as  safe  as  it  is 
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care  boon  to  the  poor.^^^ 

Thirdly,  does  the  purported  justification  mean  that  legalized 
abortion  is  now  to  be  regarded  as  a  practical,  if  not  principled,  way 
of  solving  the  problems  of  poverty?  In  Fenster  v.  Leary'^^^  the  New 
York  Court  of  Appeals,  in  striking  down  a  vagrancy  law,  noted  in 
dictum  that  if  the  real  purpose  of  such  a  law  were  to  compel  persons 
to  work,  who  might  otherwise  become  public  charges,  "interesting" 
thirteenth  amendment  and  equal  protection  problems  would  be 
raised. ^*°  These  problems  become  more  aggravated  when  govern- 
ment decides  to  ameliorate  poverty,  not  by  forcing  the  poor  to  work 
under  threat  of  criminal  penalty,  but  by  declaring  open  season  on 
the  lives  of  unborn  children  in  the  hopes  that  fewer  babies  will  be 
born  to  the  poor. 

There  are  undoubtedly  many  desirable  approaches  to  easing  the 
financial  burdens  of  the  poor,  particularly  when  pregnancy  occurs.^*^ 
Legalized  abortion  is  not  one  of  them. 

(4) .  The  Societal  Interest  in  the  Protection  of  Privacy 

Few  would  deny  that  the  state  has  a  valid  interest  in  protecting 
the  privacy  of  its  inhabitants.  But  outside  the  abberation  of  permis- 
sive abortion,  it  has  never  been  held  that  the  right  of  privacy  is  su- 
perior to  the  right  to  live.  If  the  penumbras  which  emanate  from 
the  Bill  of  Rights  shelter  certain  zones  of  privacy,  so  too  must  they 
shelter  the  right  to  live,  and  the  right  of  privacy  is  less  compelling 
than  the  right  to  live. 

In  the  oft-cited  decision  of  Union  Pacific  Ry.  v.  Botsjord,^*^  the 
Supreme  Court  asserted, 

No  right  is  held  more  sacred,  or  is  more  carefully  guarded  by  the 
common  law,  than  the  right  of  every  individual  to  the  possession 

advertised  to  be.  See  Olivarez,  supra  note  134,  at  162;  T.  Hilgers,  Induced 
Abortion:  A  Documented  Report  34-48  (2d  ed.  1973);  Wynn,  Some  Conse- 
quences of  Induced  Abortion  to  Children  Born  Subsequently,  Marriage  & 
Family  Newsletter  (Feb.  Mar.-Apr.,  1973);  National  Right  to  Life  News, 
Nov.,  1973,  at  4,  col.  3. 

138.  When  we  read  too  of  reduced  maternal  mortality  rates,  let  us  recall 
that  maternal  mortality  is  highest  among  the  poor  who  lack  the  facilities 
and  funds  for  good  medical  care,  and  frequently  underutilize  the  services 
available  to  them.  See  Report  of  the  National  Advisory  Commission  on 
Civil  Disorders  269-72  (Bantam  ed.  1968).  For  many  months  after  New 
York's  permissive  abortion  law  became  effective  in  July,  1970,  subway  plac- 
ards advertised  the  advisability,  from  a  health  standpoint,  of  early  abortion. 
No  placards  advertised  the  availability  to  the  poor  of  ordinary  health  serv- 
ices. And  it  was  only  many  months  later  that  posters  appeared  urging  early 
maternal  care  for  poor  pregnant  women  who  might  wish  to  have  their  babies, 
rather  than  abort  them. 

139.  20  N.Y.2d  309,  229  N.E.2d  426,  282  N.Y.S.2d  739  (1967). 

140.  Id.  at  315,  229  N.E.2d  at  429,  282  N.Y.S.2d  at  744. 

141.  See,  e.g.,  Hilgers,  Mecklenburg  &  Riordan,  Is  Abortion  the  Best  We 
Have  to  Offer?,  in  Hilgers  &  Horan,  supra  note  120,  at  177. 

142.  141U.S.  250  (1891). 
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and  control  of  his  own  person,  free  from  all  restraint  or  interference 
of  others  unless  by  clear  and  unquestionable  authority  of  law.i^s 

But  even  Botsford  recognized  an  exception  for  the  intimate  physical 
examination  of  a  condemned  woman  to  determine  if  she  is  pregnant, 
"in  order  to  guard  against  the  taking  of  the  hfe  of  an  unborn  child 
for  the  crime  of  the  mother."^^^  Perhaps  it  is  not  an  exception  at 
all  but  merely  an  illustration  of  the  unborn  child's  own  right  to  bod- 
ily integrity,  free  from  fatal  interference  by  others.  Certainly  per- 
sonal bodily  privacy  is  not  so  unfettered  a  liberty  that  it  may  be 
used  as  an  excuse  to  infringe  upon  the  rights  of  other  persons.  As 
the  Court  said  in  Jacobson  v.  Massachusetts^^^  in  upholding  a  com- 
pulsory vaccination  statute: 

[T]he  liberty  secured  by  the  Constitution  of  the  United  States 
to  every  person  within  its  jurisdiction  does  not  import  an  absolute 
right  in  each  person  to  be,  at  all  times  and  in  all  circcumstances, 
wholly  free  from  restraint.  .  .  .  Society  based  on  the  rule  that  each 
one  is  a  law  unto  himself  would  soon  be  confronted  with  disorder 
and  anarchy.  Real  liberty  for  all  could  not  exist  under  the  opera- 
tion of  a  principle  which  recognizes  the  right  of  each  individual  per- 
son to  use  his  own,  whether  in  respect  of  his  person  or  his  property, 
regardless  of  the  injury  that  may  be  done  to  others.i^e 


143.  Id.  at  251. 

144.  Id.  at  253.  For  a  discussion  of  the  reprieve-from-execution  rule  for 
pregnant  women,  see  Byrn,  supra  note  9,  at  825  n.5.  Roe  v.  Wade,  410  U.S. 
113  (1973),  raises  a  rather  gruesome  series  of  questions.  In  Wade,  Justice 
Blackmun  held  that  unborn  children  are  neither  human-beings-in-fact  nor  le- 
gal-persons-in-law  at  any  stage  of  gestation.  In  Furman  v.  Georgia,  408  U.S. 
238  (1972)  Justice  Blackmun,  in  dissent,  opined  that  capital  punishment 
might  not  be  unconstitutional,  under  the  Court's  per  curiam  decision  therein, 
if  its  imposition  were  mandatory.  Id.  at  413.  Assuming  this  interpretation 
to  be  correct,  would  a  state,  acting  under  an  appropriate  mandatory  capital 
punishment  statute,  be  free  to  execute  a  condemned  pregnant  women?  (It 
is  unlikely  that  the  woman  would  seek  an  abortion  while  there  was  hope 
that  the  child's  presence  would  preserve  her  own  life,  even  if  only  for  the 
term  of  the  pregnancy.  What  child  could  be  more  "wanted?")  If  the  mada- 
tory  capital  punishment  statute  is  otherwise  constitutional,  as  Justice  Black- 
mun speculates,  then  the  only  rights  that  would  appear  to  be  in  peril  are 
the  rights  of  the  unborn  child.    But  under  Wade,  he  has  no  rights. 

On  the  other  hand,  might  the  Court  stay  the  execution  if  the  child  were 
"viable?"  Such  a  ruling  would  permit  the  execution  of  an  eighteen  week 
old  child  whose  movement  can  be  felt  within  the  mother.  Perhaps  the  Court 
would  consider  moving  the  reprieve  back  to  "quickening."  Still  excluded, 
and  still  subject  to  execution,  would  be  the  UNBORN  of  eight  weeks,  who 
is  moving,  though  his  movement  cannot  be  felt,  whose  heart  is  beating,  whose 
brain  is  active  and  who  looks  for  all  the  world  like  a  baby  even  to  the  naked 
eye. 

Perhaps  the  Court  might  even  grant  a  reprieve  to  the  eight  weeks  UN- 
BORN out  of  a  realization,  not  attained  in  Wade,  that  he  too  is  a  living, 
striving  human  being.  Thus  would  we  confront  the  ultimate  in  life-and-death 
ironies:  no  matter  what  we  may  say  about  our  prisons,  they  would  now 
be  potentially  safer  places  for  some  of  our  unborn  children  than  some  of 
our  hospitals. 

The  whole  dilemma  might  be  resolved  if  the  state  forced  the  pregnant 
woman  to  undergo  an  abortion  prior  to  execution.  It  might  be  found  that 
the  invasion  of  the  woman's  right  of  privacy  in  such  a  case  was  justified 
by  the  state's  "compelling"  interest  in  maintaining  the  subterfuge  that  abor- 
tion does  not  kill  a  live  human  being— a  subterfuge  that  would  not  survive 
the  public  outrage  attendant  upon  the  execution  of  an  innocent  unborn  child. 

145.  197  U.S.  11  (1905). 

146.  Id.  at  26. 
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The  writer  has  detailed  elsewhere^ ^'^  instances  wherein  courts  of 
equity,  utilizing  their  parens  patriae  authority  for  the  protection  of 
those  persons  who  are  unable  to  protect  themselves,  have  ordered 
blood  transfusions  for  pregnant  women  to  save  the  lives  oj  their  un- 
born children — even  though  the  woman  objected  to  the  transfusions 
on  religious  grounds.  These  cases  are  inevitable  corollaries  of  Jacob- 
son.  In  each,  the  rights  of  free  religious  exercise  and  bodily  privacy 
were  deemed  inferior  to  the  unborn  child's  right  to  live. 

The  privacy  of  the  family  and  of  the  home  are  no  more  com- 
pelling than  personal  privacy  as  a  justification  for  the  legalized  kill- 
ing of  unborn  children.  Griswold  v.  Connecticut^*^  held  only  that 
the  state  had  failed  to  show  the  necessary  compelling  interest  to  sup- 
port an  invasion  of  family  privacy  consisting  of  a  prohibition  on  the 
use  of  contraceptives  in  the  conjugal  relationship.  Griswold  should 
not  be  stretched  to  create  a  discretionary  family  right  to  kill  unborn 
children.  The  right  and  obligation  of  the  state  and  its  courts  of 
equity,  as  parens  patriae,  to  interfere  in  family  practices  which  en- 
danger the  child  both  before  and  after  birth  are  too  well  settled  and 
too  indispensable  to  be  denied  now.  Reliance  is  also  frequently  placed 
on  a  sentence  in  the  Supreme  Court's  opinion  in  Eisenstadt  v.  Baird^*^ 
for  the  proposition  that  a  woman  has  a  right  to  an  abortion.  The 
language  relied  on  is:  "If  the  right  of  privacy  means  anything,  it 
is  the  right  of  the  individual,  married  or  single,  to  be  free  from  un- 
warranted governmental  intrusion  into  matters  so  fundamentally  af- 
fecting a  person  as  the  decision  whether  to  bear  or  beget  a  child."^^° 
If  the  Court  intended  this  language  as  a  preview  of  its  decision  in 
Wade,  then  it  is  subject  to  the  same  objections  as  Wade  itself.  How- 
ever, we  must  note  that  Eisenstadt  dealt  only  with  contraception 
and  the  Court  did  not  more  than  hold  that  a  statute  limiting  the 
distribution  of  contraceptives  to  married  persons  was  invidiously  dis- 
criminatory against  unmarried  persons  where  the  only  apparent  pur- 
pose of  the  statute  was  to  prohibit  contraception  per  se.  Eisenstadt 
is  as  inapposite  to  abortion  as  Grisioold. 

Family  privacy  cases  outside  the  contraceptive  area  are  equally 
inapposite.  Pierce  v.  Society  of  Sisters'^^^  and  Meyer  v.  Nehraska,^^'- 
vindicating  the  right  of  parents  to  direct  the  upbringing  and  educa- 
tion of  children,  cannot  be  used  as  authority  for  a  parental  right 
to  destroy  children.  Parents  may  not  "expose  the  community  or  the 
child  to  communicable  disease  or  the  latter  to  ill  health  or  death."^^^ 

147.  Byrn,  supra  note  9,  at  844-48. 

148.  381  U.S.  479  (1965). 

149.  405  U.S.  438    (1972). 

150.  Id.  at  453. 

151.  268  U.S.  510    (1925). 

152.  262  U.S.  390    (1923). 

153.  Prince  v.  Massechusetts,  321  U.S.  158,  166-67   (1944). 
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Similarly,  although  Loving  v.  Virginia^^*  and  Skinner  v.  Okldhoma^^'^ 
recognize  fundamental  rights  to  marry  and  procreate,  they  most  cer- 
tainly do  not  recognize  any  right  or  freedom,  fundamental  or  other- 
wise, to  abort  the  procreated  children  of  marriage. 

The  right  of  residential  privacy  was  upheld  in  Stanley  v. 
Georgia,^^^  overturning  a  conviction  for  possession  of  obscene  mate- 
rial. But  the  right  privately  to  possess  obscene  material  does  not  in- 
clude the  right  to  peddle  obscenity  to  children.^°'^  It  follows  that 
the  right  of  residential  privacy  does  not  include  the  right  to  kill  resi- 
dent children,  born  or  unborn. 

More  remote  claims  of  privacy  are  equally  unpersuasive.  For 
instance,  a  physician's  claim  of  privacy  in  his  relationship  with  an 
abortion-seeking  woman  should  depend  upon  the  validity  of  the 
woman's  own  claim  to  a  right  to  kill  her  child.  In  any  event,  the 
state  may  regulate  the  medical  profession  to  protect  the  health  and 
welfare  of  all  its  inhabitants. ^"^^ 

In  Wyman  v.  James,^^^  the  Supreme  Court,  in  another  context, 

answered  a  claim  of  invasion  of  maternal  privacy  as  follows: 

The  focus  is  on  the  child,  and  further,  it  is  on  the  child  who  is 
dependent.  There  is  no  more  worthy  object  of  the  public's  concern. 
The  dependent  child's  needs  are  paramount,  and  only  with  hesi- 
tancy would  we  relegate  those  needs,  in  the  scale  of  comparative 
values,  to  a  position  secondary  to  what  the  mother  claims  as  her 
rights.  160 

The  principle  is  sound,  whether  or  not  one  agrees  with  its  application 
in  Wyman.  The  more  dependent  a  person  is,  the  more  concerned 
is  the  law  for  his  protection.  The  right  to  live  of  the  dependent 
child  in  the  womb  is  "paramount"  and  should  not  be  relegated  in 
the  scale  of  comparative  values  to  a  position  secondary  to  that  of 
alleged  rights  of  privacy. 

D.    The  Right  to  Live  as  Paramount 

The  right  to  life  is  a  fundamental  right.  Government  may  not 
deny  the  "right  to  have  rights"  to  an  entire  class  unless  the  abroga- 
tion is  necessary  to  promote  a  compelling  state  interest  and  there 
exist  no  less  drastic  means  to  accomplish  the  intended  goal.  Protec- 
tion of  privacy,  equalization  of  oportunities  for  the  poor,  preservation 

154.  388  U.S.  1  (1967). 

155.  316  U.S.  535  (1942). 
1-58      ?94  US    557    (1969) 

157!  See  Bookcase,  Inc.  v.  Broderick,  18  N.Y.2d  71,  218  N.E.2d  668,  271 
N.Y.S.2d  947,  appeal  dismissed  sub  nom.  Bookcase  Inc.  v.  Leary,  385  U.S. 
12  (1966).  C/.  Paris  Adult  Theatre  I  v.  Slayton,  413  U.S.  49  (1973);  United 
States  V.  12  200-Ft.  Reel?   413  U.S.  123  (1973). 

158.  Wasmuth  v.  Allen,  14  N.Y.2d  391,  399,  200  N.E.2d  756,  760,  252 
N.Y.S.2d  65,  71  (1964),  anpeal  dismissed,  379  U.S.  11  (1964). 

159.  400  U.S.  309  (1971). 

160.  Id.  at  318. 
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and  enhancement  of  the  quality  of  life,  and  deterrence  of  dangerous 
criminal  abortion  are  all  permissible  state  interests.  However,  nei- 
ther alone  nor  in  combination  with  any  other  interest,  are  they  so 
compelling  as  to  justify  permissive  abortion.  One  court  summed  it 
up  well: 

The  law  is  indeed  a  living,  growing  thing,  forever  keeping  pace 
with  advances  in  every  field  of  human  endeavor.  It  has  always 
displayed  a  warm  and  tender  regard  for  human  life,  the  most  jeal- 
ously-protected interest  known  to  the  law — an  interest  so  intense 
that  opposing  interests  of  convenience  and  personal  happiness  must 
fall.  Surely,  the  unborn  child  ranks  first  among  unprovided-for 
and  unprotected  human  beings.  Of  all  mankind,  he  is  the  most  de- 
serving of  aid,  and  the  least  capable  of  aiding  himself.^^i 

V.    Conclusion 

The  consistent  preference  of  courts  for  fundamental  rights  over 
social  policies  which  discriminately  remove  those  rights  has  not  re- 
sulted from  a  rote  incantation  of  obsolete  formulae.  There  is  a  pro- 
found wisdom  in  building  social  progress  on  a  foundation  of  inalien- 
able rights  which  are  no  more  than  the  other  side  of  the  coin  of 
essential  human  worth.  If  worth  is  denied,  progress  becomes  too  ex- 
pensive for  those  who  must  pay  for  it  in  money  and  inconvenience: 
Why  worry  about  the  inadequacy  of  municipal  medical  care  for  the 
poor  when  the  problem  can  be  solved  by  abortion-induced  decima- 
tion of  the  poor?  Therefore,  a  "responsive"  abortion  program  takes 
priority  over  health  services.  Why  fret  over  the  bedlam-treatment  we 
provide  the  mentally  disturbed  and  defective  in  public  institutions 
when  we  can  allow  them  to  "die  with  dignity?"  Therefore,  forty-three 
defective  newborns  are  denied  treatment  and  die  in  a  Connecticut 
hospital.^^2 

In  one  manner  of  speaking,  legalized,  selective  killing  of  the  help- 
less is  a  technologically  efficient,  short-term  solution  to  some  social 
problems,  to  the  extent  that  it  eliminates  the  "potential"  human  be- 
ings who  cause  (or  are  victims  of)  the  problems.  The  trouble  is  that 
the  purposeful  killing  of  the  innocent  is  alien  to  the  ideals  of  our 
jurisprudence,  and  ultimately  damns  the  society  that  practices  it. 
Thus, 

one  might  fairly  say  of  the  Bill  of  Rights  in  general,  and  the 
Due  Process  Clause  in  particular,  that  they  were  designed  to  pro- 
tect the  fragile  values  of  a  vulnerable  citizenry  from  the  overbear- 
ing concern  for  efficiency  and  efficacy  which  may  characterize 
praiseworthy  government  officials  no  less,  and  perhaps  more,  than 
mediocre  ones.  1^3 

The  value  of  life  is  one  of  those  "'fragile  values"  that  must  be 

161.  Jurisdictional  Statement,  supra  note  24,  at  60a,  69a. 

162.  Stanton,  Death  With  A  Whimper,  in  New  Haven,  National  Right  To 
Life  News,  Nov.,  1973,  at  8,  col.  3. 

163.  Stanley  v.  Illinois,  405  U.S.  645,  656  (1972). 
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asserted  and  reasserted  in  every  age  lest  it  fall  victim  to  cold-blooded 
"efficiency  and  efficacy"  in  the  name  of  social  progress.  The  life 
of  the  living,  striving  human  being  in  the  womb  is  valuable  because 
it  is  human,  not  because  it  is  wanted,  or  convenient,  or  of  superior 
genetic  quality.  So  it  must  always  be  unless  the  law  is  to  become 
the  enemy  of  human  compassion  and  human  digriity. 

Recognition  of  the  right  to  live  is  a  sine  qwa  non  of  social  prog- 
ress. Until  a  Human  Life  Amendment  is  ratified,  we  shall  remain 
on  a  death-destined  slope  of  social  regression. 
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STATEMENT  OF  ROBERT  M.  BYRN,  ESQ.,  PROFESSOR,  FORDHAM 
UNIVERSITY  LAW  SCHOOL 

Mr.  Byrx.  Mr.  Chairman,  there  were  two  types  of  amendments 
that  have  been  raised — the  so-called  States  rights  amendments  which 
purport  to  invest  in  the  legislative  process  the  power  to  regulate, 
permit,  or  prohibit  abortion,  and  the  human  life  amendmnts  con- 
sidered today,  the  purposes  of  which  are  to  assure  14th  and  5th 
amendment  personhood,  vis-a-vis  the  right  to  live,  to  unborn  children 
and  to  other  unwanted  human  beings  who  might  be  endangered  by  the 
jurisprudence  of  Roe  v.  Wade,  and  to  protect  against  the  exclusion  of 
the  lives  of  any  class  of  human  beings,  qua  class,  from  the  protection 
of  the  law,  which  in  this  context  will  almost  invariably  mean  the 
criminal  law. 

A  great  many  people  have  asked  probing  questions  about  the 
effects  of  these  amendments,  and  I  should  like,  and  I  have  in  my 
statement,  dealt  with  these  questions  in  a  question-and-answer 
fashion,  and  I  should  like  to  go  down  the  table  of  contents  highlighting 
these  questions  and  answers. 

The  table  of  contents  is  on  page  3,  I  believe. 

First  of  all,  what  will  be  the  effect  of  a  States  rights  amendment? 
And  I  think,  to  summarize  it,  it  would  be  utter  disaster.  We  would 
have  complete  uncertainty  as  to  the  right  of  State  legislatures  to 
enact  restrictive  abortion  laws,  given  that  Roe  against  Wade  will 
remain  the  most  prestigious  interpretation  of  due  process  as  that 
term  is  used  in  State  constitutions.  In  other  words,  the  State  will 
incorporate  Roe  against  Wade  in  the  meaning  of  due  process  in  their 
own  constitution  and  there  is  grave  doubt  that  restrictive  abortion 
will  survive  intact  in  State  laws  and  State  courts. 

There  will  also  be  a  cheapening  of  human  life  by  making  the  right 
to  life  a  political  tennis  ball  in  perpetuity  and  there  will  be  political 
agony  by  making  abortion  a  perpetual  overriding  election  issue. 

Frankly,  I  believe  that  a  States  rights  amendment  has  no  chance 
of  ratification  because  no  one  wants  it.  I  believe  the  abortion  issue  will 
be  resolved  only  when  people  are  given  the  opportunity  to  decide 
whether  all  human  beings  have  a  constitutionally  protected  right  to 
live,  and  only  a  human  life  amendment  presents  that  choice. 

Second,  will  the  human  life  amendment  framed  in  terms  of  the 
5th  and  14th  amendments  and  restricted  to  the  right  to  live  cause 
chaos  in  constitutional,  propert}^,  tort,  and  social  welfare  law?  And 
the  answer  is  no.  The  restriction  to  the  right  to  live  will  protect  the 
unborn  against  abortion  and  aggressive  experimentation.  The  unborn's 
tort  and  property  rights  will  not  be  diminished,  nor  will  expansion  of 
the  unborn's  tort  or  property  rights  be  mandated. 

As  in  the  past,  the  extent  of  these  rights  will  depend  upon  the 
statutes  and  decisional  law  of  the  States.  Further,  since  personhood 
is  in  the  terms  of  the  5th  and  14th  amendments — the  right  to  live — 
no  disruption  of  constitutional  law,  for  instance,  the  decennial  census 
or  legislative  apportionment,  will  occur.  Reform  of  social  welfare 
laws  rather  than  chaos  of  social  welfare  law  will  result.  By  removal 
of  coercion  on  hospitals  to  abort,  funds  needed  for  lifesaving  will  no 
longer  be  expended  for  killing,  by  restoration  of  legislative  discretion 
in  the  disbursement  of  public  assistance  funds.  So  it  will  no  longer 
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be  claimed  that  Congress  must  appropriate  public  funds  for  abortion 
and  that  unborn  children  may  not  be  included  in  aid  to  families  with 
dependent  children. 

Finally,  by  promoting  a  decline  in  bias,  against  the  children  of 
the  poor  who,  it  is  claimed,  disturb  the  quality  of  life  and  should  be 
aborted  while  unborn.  Most  recently,  after  my  statement  was  com- 
pleted, Mrs.  Pilpel  coauthored  an  article  in  the  New  York  Law 
Journal  where  she  expounds  the  right  of  a  minor  to  abortion  without 
parental  consent,  without  regard  to  the  minor's  age. 

We  now  have  ads  offered  In  our  subways  offering  pregnancy 
counselirg  and  medical  services  to  children  under  18,  and  perhaps 
we  can  hear  today  whether  these  medical  services  include  abortion, 
whether  this  advertisement  will  abort  a  13-year-old  girl  without 
parental  knowledge,  and  whether  this  right  of  a  13-year-old  girl  to 
abort  includes  an  obligation  on  the  part  of  public  hospitals  to  abort 
the  girl  and  an  obligation  not  to  tell  the  girl's  parents. 

If  that  is  the  constitutional  right,  and  if  that  is  so 

Senator  Bayh.  Are  you  suggesting  that  this  is  happening  now? 

Mr.  Byrn.  Yes. 

Senator  Fong.  That  question  is  being  debated  right  now  in  Hawaii. 

Mr.  Byrn.  The  thrust  of  my  remarks  here  is  whether  or  not  a 
public  hospital  has  an  obligation  to  abort  a  minor  and  an  obligation 
not  to  tell  the  minor's  parents,  as  is  being  urged  in  New  York,  at 
least. 

Senator  Fong.  That  question  is  being  debated  now  in  the  legislature. 
The  question  before  the  State  legislature  in  the  State  of  Hawaii 
now  is  whether  the  parent  is  to  be  notified  or  not. 

Mr.  Byrn.  Yes,  Senator.  It  may  be  a  legislative  question  in  Hawaii; 
it  may  become  a  constitutional  question.  My  point  is,  this  amend- 
ment will  restore  to  our  social  welfare  law  its  original  purpose,  not 
of  aborting,  but  of  providing  lifesaving  services. 

The  next  question  is  No.  3  as  I  listed:  Will  not  all  illegal  abortion 
necessarily  become  murder  in  the  first  degree? 

The  answer,  as  a  matter  of  constitutional  law,  as  a  matter  of 
precedent  and  a  matter  of  practice,  is  quite  clearly  no. 

Will  not  every  culpable  killing  of  an  unborn  child  by  a  third  person 
necessarily  result  in  a  conviction  of  that  person  of  some  degree  of 
homicide?  And  the  answer  is  no. 

Will  a  human  life  amendment  have  the  effect  of  enacting  into  law 
sectarian  religious  dogma?  And  the  answer  is  "No."  It  will  restore  the 
American  jurisprudential  ideal  of  the  inestimable  value  and  funda- 
mental equality  of  life  at  its  common  denominator  level. 

Senator  Bayh.  Would  you  prefer  that  we  wait  until  you  are  through 
to  ask  questions  or  to  ask  questions  as  we  go  along  here? 

Mr.  Byrn.  Senator,  this  is  my  first  senatorial  hearing.  I  will  do  it 
as  you  wish. 

Senator  Bayh.  Since  it  is  your  first,  why  do  you  not  tell  us  how  you 
would  like  to  do  it? 

Mr.  Byrn.  I  would  like  for  you.  Senator,  to  throw  any  question 
that  troubles  you  at  me  at  any  time. 

Senator  Bayh.  However  you  want  to  do  it.  Perhaps  from  the 
standpoint  of  continuity,  I  would  just  as  soon  ask  questions  about 
an  issue  as  it  arises. 
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Would  you  think  out  loud  a  bit  further — this  is  one  of  the  things 
you  might  care  to  expand  on  if  you  feel  as  strongly  as  you  do  about 
the  right  to  life  of  an  unborn  child.  You  might  give  the  committee  your 
thoughts  about  the  penalty  given  out  in  the  Edelin  case.  What  should 
one  consider  in  talking  about  a  life  with  all  of  its  capacity  as  we  know 
it?  The  Edelin  case  is  a  bit  different  because  the  child  had  overt 
manifestations  of  life  after  it  was  taken  from  the  mother. 

In  taking  the  definition  that  is  presently  accepted  by  the  Supreme 
Court,  it  seems  to  me  that  a  child  who  is  born  and  is  1  week  old  and 
whose  life  is  intentionally  taken,  without  reiterating  circumstances 
of  the  life  of  the  mother  being  involved;  how  do  you  differentiate 
between  the  way  that  a  1 -week-old  infant  is  treated  and  the  way  a 
child  1  week  prior  to  birth  is  treated?  From  the  legal  aspect,  what 
should  the  penalty  be? 

Mr.  Byrn.  Senator,  if  your  question  means  does  the  law  require 
as  a  matter,  for  instance,  of  equal  protection,  that  the  penalty  be  the 
same  for  infanticide  of  a  1 -week-old  and  prenatal  killing  of  a  24-week- 
old,  the  answer  as  a  matter  of  constitutional  law  is  "No." 

Skinner  against  Oklahoma  is  quite  clear  that  States  may  treat 
offenders  and  family  of  offenses  differently  based  upon  a  difference, 
for  instance,  in  malice,  and  a  legislature  can  make  an  informed 
judgment  that  there  is  typical  to  the  family  of  offenses  of  abortion 
much  less  malice  on  the  part  of  individuals  than  there  is  in  a  family 
of  offenses  in  the  murder  of  adults.  They  may  make  that  distinction 
in  terms  of  particular  stages.  This  is  entirely  different  from  a  com- 
plete exclusion  of  a  human  being  from  the  very  beginning  from  the 
law  and  there  is  precedent  for  this. 

I  pointed  out  in  my  statement,  for  instance,  quotations  from  four 
different  States,  running  from  1868  all  the  way  up  to  1967  spanning 
the  Nation,  in  which  the  highest  courts  in  these  States  indicate  the 
sacredness,  unalienability,  and  right  of  entitlement  to  protection  of 
unborn  children — speaking  in  terms  as  you  would  speak  of  the  life 
of  an  adult,  really.  In  each  case  the  legislature  did  not  punish  abortion 
as  murder  in  the  first  degree. 

So  I  think  it  is  a  matter  of  constitutional  law.  The  legislative 
discretion  is  there.  I  cannot  see  why  it  is  not  there,  and  the  legislature 
may  make  an  informed  judgment  that  there  should  be  a  lesser  penalty. 

Senator  Bayh.  There  is  one  little  matter  that  we  are  overlooking, 
Professor.  I  suppose  you  are  here  to  urge  this  committee  to  amend  the 
Constitution  of  the  United  States. 

Mr.  Byrn.  I  am,  sir. 

Senator  Bayh.  To  change  the  standard  that  has  been  applied  to 
when  life  begins. 

Mr.  Byrn.  No,  sir.  The  standard  prior  to  Roe  against  Wade  was 
that  the  unborn  child  was  a  constitutional  person.  The  multiple  errors 
of  that  opinion  cannot  erase  prior  law. 

Senator  Bayh.  That  was  not  the  case  in  some  States  where  they  had 
established  a  different  standard. 

Mr.  Byrn.  Do  you  refer  to 

Senator  Bayh.  In  New  York,  for  example,  the  standard  was  not  the 
same  as  in  the  case  of  Roe. 

Mr.  Byrn.  I  was  about  to  say  Your  Honor. 

Senator  Bayh.  Go  right  ahead.  Do  not  let  me  stop  you. 
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Mr.  Byrn.  Mr.  Chairman,  I  was  in  the  midst  of  a  challenge  to  the 
New  York  law  in  that  respect  at  the  time  that  the  Supreme  Court 
decision  came  down  and  my  challenge  was  pending  in  the  Court. 

Senator  Bayh.  You  did  not  proceed? 

Mr.  Byrn.  No;  the  Supreme  Court  did  not  proceed,  sir.  They 
dismissed  our  challenge. 

The  point  I  was  making  by  citation  to  these  cases  was  that  in  each 
of  these  cases  from  1868  in  Iowa,  Michigan,  New  Jersey,  Alabama,  in 
each  of  these  cases  the  highest  Court  was  speaking  in  terms  of  the 
unborn  as  having  a  life  sacred,  unalienable,  and  entitled  to  protection. 
That  is  typical  language  we  use  about  human  life  of  a  human  person. 
And  yet,  they  did  not  seem  to  think  that  that  view  of  the  personhood 
of  the  child  required  that  the  legislature  enact  abortion  as  murder  in 
the  first  degree  because  none  of  the  States  in  fact  had  abortion  laws 
so  categorizing  it. 

There  are  many,  many  reasons  why  a  legislature  may  choose  to 
make  some  intentional  homicides,  though  they  may  be  of  constitu- 
tional persons  as  the  victims  may  be,  something  less  than  murder  in 
the  first  degree. 

We  have  the  degree  of  empathy,  which  a  jury  has  for  the  defendant, 
which  has  in  the  past  persuaded  legislatures  to  downgrade  certain 
crimes  such  as  vehicular  homicides,  and  this  has  a  great  deal  of  validity 
in  the  abortion  cases.  This  does  not  mean  toleration  of  the  event.  It 
means  empathy  for  a  difficult  situation  that  may  arise. 

So  we  do  not  have  to  characterize  it  as  murder  in  the  first  degree. 

Senator  Bayh.  You  are  absolutely  right.  There  are  many  ameliorat- 
ing circumstances  in  the  State  legislators'  and  legislatures'  minds, 
plus  the  jury's  mind,  the  judge's  mind.  So  I  can  accept  the  difference 
between  murder  first  and  murder  second  and  this  kind  of  thing. 

But  in  most  instances  the  penalty  that  has  been  meted  out  for 
abortion  is  relatively  insignificant  compared  to  the  actual  taking  of  a 
life. 

Is  that  not  accurate?  Now  it  does  not  approximate  murder  first  or 
second. 

Mr.  Byrn.  I  cannot  say  that  is  true.  First  of  all,  I  am  not  familiar 
with  every  case  in  which  a  penalty  has  been  meted  out.  Let  me  say 
that  I  do  not  wish  to  comment  on  the  Edelin  case  because  I  do  not 
think  a  case  on  appeal  should  be  discussed  in  this  forum,  nor  have  I 
read  the  record  or  read  the  instructions  to  the  jury.  I  just  do  not  know 
the  technical  aspects  of  it. 

But  I  think  that  certainly  my  idea  of  enlightened,  modern  penology 
is  that  fiexibility  should  be  given  the  sentencing  judge  to  take  into 
account  everything,  everything  about  the  offender. 

Now  this  may  result  in  many  instances  in  a  lower  sentence  for  the 
offender  and  this  does  not  offend  me  at  all.  The  distinct  question  is  do 
you  exclude  unborn  children  from  the  law's  protection,  which  is 
entirely  distinct  from  informed  legislative  judgment  on  penalties  and 
informed  judicial  judgment  on  sentence.  It  is  entirely  different. 

You  may  recall.  Senator,  when  Seaman  Holmes,  United  States 
against  Seaman  Holmes,  when  Holmes  threw  passengers  out  of  a  life- 
boat. He  was  sentenced  to  6  months.  He  was  found  guilty  and  he 
was  sentenced  to  6  months.  There  were  extenuating  circumstances 
that  fiexibility  should  be  allowed. 
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Senator  Bayh.  The  Holmes  case,  involving  the  question  whether  a 
guilty  verdict  should  be  brought  in  at  all,  was  based  on  the  fact  that 
you  had  competing  lives — you  sacrificed  a  half  dozen  to  save  12.  You 
sacrifice  in  infanticide  to  save  the  mother's  life. 

Mr.  Byrn.   Yes,  sir. 

Senator  Bayh.  Here  is  a  question  where  you  do  not  have  that. 

Mr.  Byrn.  I  use  that,  Senator,  as  an  example  of  how  a  sentencing 
judge  is  given  discretion  to  examine  the  whole  spectrum  of  the  life 
of  the  offender  and  the  circumstance  of  the  offense.  I  have  not  read  S.  1 
carefully.  I  would  hope  S.  1  has  such  a  provision  in  its  sentencing 
provisions  and  I  would  hope  that  we  do  not  return  in  our  criminal 
codes  to  some  sort  of  rigid  sentencing  structure.  The  fact  that  you 
have  a  great  deal  of  pressures  brought  in  the  abortion  situation  may 
persuade  a  sentencing  judge  to  mete  out  a  lesser  sentence.  I  do  not  see 
any  inconsistency  between  the  amendment  and  such  legislative  and 
such  judicial  discretion  in  the  punishment  of  crimes. 

Senator  Bayh.  I  guess  there  is  not  any  need  to  go  into  this  too 
much  further,  but  we  are  holding  these  hearings,  as  I  am  sure  you 
understand,  not  just  to  go  through  the  exercise.  We  are  deeply  con- 
cerned about  something  that  is  happening  to  a  large  number  of 
individuals,  babies,  fetuses,  however  you  want  to  describe  them. 

When  I  read  the  language  that  has  been  presented,  you  are  saying 
that  the  moment  of  fertilization  constitutes  a  person  and  entitles  it 
to  the  right  of  life.  We  are  talking  about  establishing  a  different 
standard.  How  can  that  be  discussed?  I  think  that  is  a  cop-out. 

Let  me  suggest  then  if  you  are  going  to  have  a  seven-  or  eight-month 
old  baby  that  is  subject  to  saline  solution  abortion,  and  not  view  that 
with  a  higher  degree  of  concern  than  we  now  do,  then  this  exercise 
is  for  nothing.  Wh}^  amend  the  Constitution  of  the  United  States 
unless  you  are  establishing  a  higher  value  for  an  unborn  than  presently 
exists? 

Mr.  Byrn.  I  am  not  aware.  Senator,  that  I  said  that  that  is  what 
would  result.  What  I  have  said.  Senator,  is  the  unborn  child,  as  a 
result  of  this  amendment,  will  be  entitled  to  the  protection  of  the 
criminal  law.  What  I  have  also  said.  Senator,  is  typically  with  any 
criminal  law,  it  is  not  the  function  of  an  amendment  to  write  a  statute. 
It  is  the  function  of  an  amendment  to  recognize  within — one  of  the 
functions — to  recognize  the  right  of  legislatures  to  write  their  own 
laws  within  the  constraints  of  the  Constitution.  The  constraint  here 
is  that  the  unborn  shall  not  be  denied  the  equal  protection  of  the  law. 

I  think  it  is  a  return  to  the  barbarity  of  the  criminal  law  to  say  that 
every  intentional  killing  must  be  punished  as  murder  in  the  first 
degree  without  considering — without  the  legislature  considering 
numerous  factors,  such  as  malice  typical  to  offenses,  the  degree  of 
empathy,  the  needs  of  public  order  and  security,  public  policy  and 
the  preservation  of  the  family,  without  considering  many  such  factors 
in  grading  the  offense,  and  even  without  the  judge  considering  the 
factors,  and  to  the  extent  that  every  intentional  killing  of  an  adult, 
if  I  interpreted  your  question,  must  be  murder  in  the  first  degree. 

Senator  Bayh.  I  do  not  differ  from  that.  That  is  not  what 
I  suggested. 

Mr.  Byrn.  I  have  not  suggested.  Senator,  that  this  would  be  an 
exercise  in  futility.  I  say  that  the  unborn  are  entitled  to  the  protection 
of  law,  beyond  that  is  a  matter  of  legislative  judgment. 
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Incidentally,  Senator,  I  do  not  favor  S.J.  Res.  6.  I  favor  10  and  11, 
particularly  11,  for  various  technical  reasons. 
Senator  Bayh.  Excuse  me  for  interrupting. 

Mr.  Byrn.  I  would  note  that  I  do  believe  I  have  just  mentioned 
that  I  favor  S.J.  Res.  10  and  11.  I  think  there  should  be  an  exception 
for  a  maternal  life-saving  provision.  For  the  reasons  I  have  given,  I  do 
not  think  it  should  go  beyond  that  exception.  For  that  reason,  I  favor 
the  exception  being  spelled  out  because  there  would  be  uncertainty  if 
no  exception  was  spelled  out,  and  because  I  think,  although  the  intent 
may  be  the  same  as  between  10  and  11,1  think  the  language  is  more 
precise  in  11,  and  I  would  favor  11  in  that  respect,  in  respect  to  the 
maternal  life-saving  exception. 

I  would  think  that  inquiries  have  been  made  about  how  a  human 
life  amendment  would  affect  the  rights  and  liabilities  of  women.  Will 
the  amendment  mandate  the  incrimination  of  an  illegally  aborted 
woman?  This  is  a  matter  related  to  murder  in  the  first  degree,  and  the 
answer  historically  and  pragmatically  is  no. 

Will  the  amendment  mandate  the  imposition  of  tort  and  criminal 
liabilty  on  the  woman  for  an  inadvertent,  negligent  miscarriage,  and 
the  answer  is  no. 

Will  the  woman  be  required  to  have  a  monthly  pregancy  test  to 
determine  whether  an  unborn  child  is  in  existence,  or  will  she  be 
submitted  to  some  injunction  of  a  court  of  equity  to  follow  some  sort 
of  routine  during  pregnancy,  and  the  answer  is  no. 

Senator  Bayh.  Excuse  me,  would  you  go  back  and  elaborate  a 

little  bit  on  the  tort  liability?  When  you  are  talking  about  tort  and 

property  rights  and  that  kind  of  liability  and  rights,  it  may  not  always 

be  a  tort.  It  could  be  a  right  of  the  unborn  infant,  or  a  property  right. 

What  are  the  rights  now  under  the  law? 

Mr.  Byrn.  They  vary.  Senator,  from  State  to  State,  Almost 
universally  now,  an  unborn  child  born  alive  will  have  a  tort  action 
for  culpably  inflicted  pre-natal  injury  against  a  third  party  inflicting 
the  injury,  no  matter  what  stage  of  gestation.  As  far  as  a  child  stillborn, 
the  States  vary  as  to  whether  or  not  there  is  a  wrongful  death  action 
resulting  from  the  stillbirth  if  it  was  culpably  caused  by  a  third  person. 
Similarly,  property  rights  vary  from  State  to  State  as  to  the  child, 
as  to  property  rights  settling  on  the  child  during  gestation  and  perhaps 
being  defensible  if  the  child  is  born  dead.  There  was  a  general  trend, 
I  believe,  prior  to  Roe  against  Wade,  to  complete  recognition  of  the 
unborn  child  as  a  legal  person  in  each  of  these  areas. 

Senator  Bayh.  Are  there  rights  that  can  be  brought  in  the  name  of  a 
stillborn  child? 

Mr.  Byrn.  No,  wrongful  death  action,  Senator,  after  the  child  is 
stillborn,  it  is  for  the  benefit  of  the  survivors,  not  the  child.  That  is 
typically  the  theory  of  a  wrongful  death  action,  the  wrong  done  to 
the  survivors  of  the  child.  The  same  with  an  adult — if  there  is  a  wrong- 
ful death  action,  it  is  the  wrong  to  the  survivors. 

Senator  Bayh.  Are  there  any  rights  or  any  actions  that  can  be 

brought  now  after  a  miscarriage?  For  example,  the  mother  is  pregnant 

and  is  riding  in  a  car  and  there  is  a  negligent  collision  involved.  Does 

the  mother  have  rights  against  the  negligent  driver  of  the  other  car? 

Mr.  Byrn.  And  there  is  a  miscarriage  following? 

Senator  Bayh.  Yes. 
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Mr.  Byrn,  That  depends.  She  would  of  course  have  a  right  for 
her  own  injuries,  which  she  has  suffered.  As  to  any  right  or  a  wrong- 
ful death  action  with  respect  to  the  unborn  child  who  has  been  still- 
born, that  will  vary  from  State  to  State.  New  York,  for  instance, 
does  not  allow  a  wrongful  death  action  in  the  case  of  a  stillbirth. 
Other  States  do  allow  it,  providing  the  stillbirth  was  after  viability, 
and  still  other  States,  the  least  minority,  allow  a  wrongful  death 
action  for  stillbirth  before  viability. 

Senator  Bayh.  Suppose  this  was  a  miscarriage  and  earlier  in  the 
pregnancy,  there  is  no  stillbirth.  Are  there  any  actions  permitted 
by  the  mother  against  the  negligent  driver? 

Mr.  Byrn.  For  the  wrongful  death  of  the  child? 

Senator  Bayh.   Yes. 

Mr.  Byrn.  Generally  no,  the  reason  for  that  being.  Senator,  as 
the  cases  I  have  cited  to  you,  the  difficulties  in  proof.  A  tort  action 
is  not  a  principled  guarantee  of  the  Constitution.  It  is  very  prag- 
matic. It  involves  questions  of  distribution  of  loss,  and  one  of  the 
reasons  why  you  might  not  have  a  tort  action  is  because  of  the  diffi- 
culty of  proof  of  damages,  the  uncertainty  of  damages  which  have 
typically  been  given  as  a  reason  for  not  having  a  wrongful  death 
action  in  the  case  of  the  stillbirth  of  a  child. 

Senator  Bayh.  Has  the  general  line  of  demarcation  depended  on 
liability  prior  to  viability? 

Mr.  Byrn.  It  has  generally  been  dependent  on  birth  until  recent 
years,  the  reason  being  that  it  had  nothing  to  do,  as  I  indicated  in 
my  statement  in  more  detail — had  nothing  to  do  with  whether  the 
child  was  a  legal  being  to  whom  legal  duties  were  owed.  The  wrongful 
death  action  is  not  an  action  that  vindicates  the  right  of  the  child. 
It  is  an  action  that  vindicates  the  rights  of  survivors. 

So  having  nothing  to  do  with  vindicating  the  child's  rights,  birth 
has  usually  been  taken  as  a  pragmatic — in  other  words,  it  has  to  be 
a  live  birth  as  a  pragmatic  way  of  affording  means  of  the  proof  of 
damage.  Of  course,  this  has  nothing  to  do  with  the  unborn  child's 
right  to  the  protection  of  a  law,  since  as  I  say  the  wrongful  death 
doesn't  vindicate  a  child's  rights,  but  the  survivors'  rights  are  at 
issue. 

Senator  Fong.  When  is  the  child  an  unborn  child? 

Mr.  Byrn.  The  moment  of  fertilization.  Senator. 

Senator  Fong.  The  moment  of  fertilization? 

Mr.  Byrn.  Yes.  I  would  not  phrase  it  that  way  because  I  do  not 
think  it  is  the  best  language.  I  prefer  the  language  "at  every  stage  of 
biological  development."  I  think  that  is  better  language,  more  artistic 
language. 

Senator  Fong.  Under  your  definition,  anything  that  disturbs  the 
fertilization  is  prohibited. 

Mr.  Byrn.  Do  you  mean 

Senator  Fong.  As  soon  as  there  is  fertilization,  anything  that  dis- 
turbs it  thereafter  is  prohibited? 

Mr.  Byrn.  Except  to  save  the  life  of  the  mother.  An  abortion  there- 
after except  to  save  the  life  of  the  mother,  yes,  sir. 

Senator  Fong.  The  use  of  anything  at  all,  a  pill,  the  lUD? 

Mr.  Byrn.  I  did  not  say — first  of  all,  I  must  answer  by  taking  it  as 
given,  Senator,  that  the  pill  and  the  lUD  operate  as  abortefacients. 
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because  I  do  not  know  if  they  do  or  not.  Taking  that  as  given,  I  do  not 
see  how  a  Federal  licensing  agency,  after  the  ratification  of  this 
amendment,  could  license  the  use  of  tliese  drugs  and  devices  unless  to 
preserve  the  life  of  the  mother  or  unless  they  have  some  other  use,  and 
they  may  be  licensed  particularly  for  that  use. 

Senator  Bayh.  Do  you  have  any  court  decisions  that  are  based  on 
holding  for  the  plaintiff  in  a  wrongful  death  action  based  on  the  defi- 
nition that  you  just  gave  us? 

Mr.  Byrn.  From  the  moment  of  fertilization? 

Senator  Bayh.  Yes. 

Mr.  Byrn.  As  1  say,  Senator,  the  wrongful  death  actions  are  really 
not  relevant  because  they  are  not  to  vindicate  the  wror.g  to  the  child 
but  to  the  survivors.  More  relevant  are  the  prenatal  injury  cases 
which,  as  you  may  know,  are  all  based  on  the  theory  that  if  the  child 
is  born  alive,  and  therefore  you  overcome  these  difficulties  in  proof, 
there  was  a  legal  duty  owing  to  a  legal  person  in  existence  from  the 
moment  of  conception,  as  many  cases  have  said,  not  negligently  to 
injure  that  child. 

We  also  have  cases  of  women,  pregnant  women,  who  have  been  given 
blood  transfusions  despite  their  religious  objections,  not  to  save  their 
own  lives,  but  to  save  the  life  of  their  unborn  child,  and  I  have  detailed 
a  whole  line  of  cases,  and  they  go  back  to  prequickening  cases  on  the 
theory  that  the  child  is  entitled  to  the  law's  protection,  and  there  is 
no  other  way  that  those  cases  can  be  interpreted,  that  the  child 
at  every  stage  of  gestation  is  a  human  person  because  the  mother's 
religious  convictions,  right  to  free  exercise,  was  subordinated  to  the 
right  of  the  child  in  those  cases. 

The  whole  theory  of  the  evolution  toward  the  full  protection  of  the 
unborn  child's  rights  prior  to  Roe  against  Wade  was  that  a  legal  per- 
son was  in  existence  from  the  beginning. 

Senator  Bayh.  Please  proceed. 

Mr.  Byrn.  My  next  question  was  how  will  the  Human  Life  Amend- 
ment affect  contraceptive  drugs  and  devices,  and  the  question  was 
asked,  and  I  have  detailed  my  answer  in  my  statement.  I  have  in- 
dicated that  I  do  prefer  in  terms  of  phraseology,  "human  being's 
including  the  unborn  offspring  at  every  stage  of  their  biological 
development"  to  "moment  of  fertilization,"  although  they  have  the 
same  intent.  I  think.  The  latter  is  clearer — or  rather  the  former  is 
clearer — in  S.J.  Res.  10  and  11.  Is  a  Human  Life  Amendment  just 
another  prohibition  amendment  is  a  question  that  has  concerned 
many  people  of  goodwill  on  the  theory  that  the  amendment  is  not 
going  to  accomplish  anything  as  a  prohibition  amendment  did  not, 
and  I  have  detailed  in  my  statement  numerous  differences  between 
the  two,  the  prinicpal  difference  being  that  the  Human  Life  Amendment 
carries  on  its  face  an  affirmation  of  the  reason  for  compliance.  That  is 
the  moral  incentive  for  compliance  and  an  affirmation  of  the  unborn 
child's  right  to  live,  which  the  prohibition  amendment  did  not,  that 
it  is  educational  on  its  face,  which  the  prohibition  amendment  was  not. 

But  even  other  than  that,  where  basic  human  rights  are  at  issue, 
and  we  deal  here  with  the  right  to  life — where  basic  human  rights  are 
at  issue,  then  we  transcend  in  our  discussion  of  constitutional  rights 
the  immediate  effectiveness  of  the  amendment. 

For  instance,  the  Supreme  Court  has  frequently  confronted  the 
argument   that   de   jure   segregation   of   the   races   promotes   public 
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peace  by  preventing  race  conflict,  and  that  integration  results  in 
chaos  and  violence  against  blacks.  Inevitab]}^  the  Supreme  Court 
has  rejected  such  arguments  on  the  grounds  that  basic  rights  cannot 
be  denied  to  a  class  simply  because  of  hostility  toward  the  class  or  a 
claimed  ineffectiveness  of  effectuating  the  basic  rights. 

Wliat  is  more,  the  jurisprudence  of  Wade  carries  implications  far 
beyond  the  rights  of  the  unborn  and  endangers  the  rights  of  other 
burdensome  people.  There  Mall  always  be  abortions  as  there  will 
always  be  invasions  of  the  civil  rights  of  minorities,  but  just  as  civil 
rights  legislation  emanating  from  this  Congress  has  served  an  edu- 
cational purpose,  so  will  this  amendment  serve  as  educational  function 
in  minimizing  abortion,  and  more  important,  restoring  the  basic 
jurisprudence  of  the  Nation. 

When  all  is  said  and  done,  I  would  in  this  respect  quote  Zad  Leavy, 
a  leader  of  the  abortion  movement  in  California,  writing  in  another 
context  on  the  Eichmann  trial  in  the  American  Bar  Association 
Journal. 

Achieving  stability  in  law  is  a  painfull}^  long-term  process  of  gradually  increas- 
ing usage  and  acceptance,  but  law  in  the  modern  age  must  go  further  than  its 
traditional  role  of  following  the  mores  of  the  people  it  serves.  It  must  undertake 
the  role  of  leadership,  and  its  jurists  must  continually  stress  and  teach  the  rules  of 
conduct  to  which  all  men  must  bind  themselves  for  the  survival  of  mankind. 

I  would  seriously  suggest  if  we  do  not  protect  this  smallest  member 
of  the  family  of  man,  then  we  are  in  grave  danger  of  threatening  the 
survival  of  mankind.  I  favor  also,  Senator,  the  i)rivate  action  clause  in 
Senate  Joint  Resolution  11.  There  is  no  private  action  clause  in  either 
9  or  10. 

The  ])rivate  action  clause  is  not  intended  to  pre-empt  the  typical 
right  of  the  State,  the  usual  right  of  the  State,  to  enact  criminal  laws. 
It  is  intended  to  complement  the  14th  amendment  right  to  life  in  the 
same  way  that  the  private  action  prohibition  in  the  13th  amendment 
complements  the  14th  amendment's  right  to  liberty. 

Since  we  are  dealing  in  the  13th  amendment  mth  a  particularly 
vulnerable  minority — private  action  was  forbidden  in  the  13  th — so 
are  we  dealing  with  a  particularly  vulnerable  minority  today,  and  I 
believe  private  action  should  appropriately  be  forbidden  at  least  to 
the  extent  that  the  ecpiity  powers  of  a  Federal  court  would  be  avail- 
able to  an  unborn  child  threatened  with  abortion  or  to  be  used  against 
a  private  hospital  that  is  aborting  with  impunity  in  contravention  of 
the  amendment. 

And  finally,  what  would  be  the  effect  upon  euthanasia,  as  resolu- 
tions 10  and  11  explicitly  seek  to  assure  as  a  matter  of  principle  that  no 
human  being  will  be  deprived  of  the  right  to  live  by  being  categorized 
as  a  nonperson  on  account  of  age,  health,  function,  or  condition  of 
dependency?  The}^  do  not  touch  any  area  of  medical  practice  wherein 
doctors  follow  the  first  principle  of  medicine— first  of  all,  do  not  harm — 
but  doctors,  perhaps  some  of  them,  are  not  following  their  first  prin- 
ciple any  more. 

You  may  know,  Senator,  that  we  prosecuted  doctors  after  World 
War  II  for  their  participation  in  the  child  euthanasia  program  in 
Germany.  Some  of  the  victims  of  the  child  euthanasia  program  were 
Mongoloids.  One  of  the  ways  of  disposing  of  them  in  one  hospital  was 
to  starve  them  to  death.  We  have  had  in  a  most  prestigious  hospital 
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in  this  country  a  situation  where  a  Mongoloid  newborn  was  starved  to 
death.  I  think  therefore  an  euthanasia  clause  is  very  much  in  order  to 
the  minimal  extent  that  it  is  included  here,  that  is,  no  human  being 
shall  be  called  a  nonperson  ever  again. 

In  conclusion,  I  would  urge  that  a  constitutional  amendment  is 
required.  A  States  rights  amendment  is  not  acceptable.  A  human  life 
amendment  is  required.  It  will  mandate  none  of  the  horrors  that  have 
been  thrust  upon  us,  and  we  have  heard  about  it  from  the  other  side, 
and  the  wording  of  Senate  Joint  Resolution  11  is  most  suited  to  the 
purposes  of  a  human  life  amendment. 

Senator  Bayh.  Thank  jou,  professor. 

You  mentioned  in  your  statement  that  we  put  in  the  record,  as  I 
recall,  that  the  people  were  actually  dying  in  a  New  York  hospital 
or  a  hospital  for  lack  of  treatment  because  of  the  medical  resources 
which  were  diverted  to  perform  abortion. 

Can  you  document  this? 

Mr.  Byrn.  Yes,  sir.  I  have  cited  to  you  the  page  in  one  of  the 
Law  Review  articles  in  which  that  occurred.  I  think  that  the  quota- 
tion, the  documentation,  is  an  editorial  in  the  New  York  Times, 
to  which  you  are  cited,  by  Dr.  Rothchild,  who  was  then  on  the  board 
of  directors  of  the  New  York  City  Health  and  Hospital  Corp.  that 
runs  the  hospitals. 

Senator  Bayh.  I  would  like  to  ask  our  staff  to  get  in  contact  with. 
them  to  find  out  more  about  that  particular  charge.  We  were  talking 
earlier  about  the  criminal  sanctions  in  the  event  that  a  human  life 
amendment  was  ratified.  Would  it  be  possible,  in  the  event  that  such 
an  amendment  became  a  part  of  our  Constitution,  for  a  State  legisla- 
ture or  for  Congress  to  apply  one  sanction  to  a  doctor  and  not  apply 
a  similar  sanction  to  a  mother  in  the  event  of  an  abortion? 

Mr.  Byrn.  Yes,  sir,  there  is  precedent  for  that,  yes,  sir. 

Senator  Bayh.  On  what  grounds? 

Mr.  Byrn.  The  historic  grounds  I  have  noted. 

In  some  cases,  as  was  the  case  in  Texas,  as  you  recall,  there  were 
historical  reasons  for  excluding  the  woman  from  criminal  liability  in 
such  case.  The  historic  ground  was  that  the  woman  was  viewed  as 
one  of  the  victims  of  the  abortion.  From  M'hat  I  have  heard  a,bout 
some  abortions,  I  tliink  that  is  really  trae.  She  was  viewed  as  a  victim 
of  the  abortion,  and,  as  one  court  said,  being  a  victim  she  could  not 
consent  either  to  the  assault  upon  herself  or  the  murder  of  her  unborn 
child — in  an  Oregon  case  I  have  quoted.  I  have  also  quoted  a  New 
York  case.  The  answer  is  yes.  The  legislature  may  view  the  victim 
as  the  VN'oman  and  not  incriminate  her  at  all.  This  is  not  removing  an 
unborn  child  from  the  law's  protection. 

Second,  the  reason  is  pragmatic,  that  is,  it  is  very  difficult  at  times 
to  convict  the  abortionist  wdthout  the  woman's  testimony,  corroborat- 
ing testimony;  and  so,  pragmatically,  if  the  women  were  also  incrimi- 
nated, it  would  be  the  testimony  of  an  accomplice,  which  might  have 
to  be  then  corroborated.  So,  many  States  for  that  reason  did  not 
incriminate  the  woman,  or,  rather,  some  States  did  not  incriminate 
the  woman  for  that  reason.  It  was  in  effect,  therefore,  a  statutory 
grant  of  immunity  before  the  fact. 

Also,  I  think,  even  if  there  were  incrimination,  there  could  be 
differences  in  the  penalties,  on  the  recognition  again  on  various  grounds 
that  I  cited  before,  as  reason  for  granting  it. 
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Senator  Bayh.  What  about  self-induced  abortion? 

Mr.  Byrn.  If,  as  I  have  indicated  in  my  statement,  if  the  means  of 
self-induced  abortion  become  generally  available  and  safe  self-induced 
abortion  becomes  generalh'  available,  then  the  lack  of  the  incrimina- 
tion of  the  woman  might  arguably — and  that  is  the  best  I  can  say 
since  I  do  not  know  what  the  argument  would  be,  and  we  are  pro- 
ceeding hypothetically — be  a  denial  of  the  law's  protection  to  the 
unborn  child. 

All  that  the  amendment  requires.  Senator — not  what  the  legislature 
may  do — but  all  that  the  amendment  requires  is  that  the  child's  life 
not  be  excluded  from  the  law's  protection.  I  speak  specificalh^  of  10 
and  11  here,  since  they  refer  specifically  to  the  5th  and  14th  amend- 
ments. So,  since  as  a  class  unborn  children  would  not  be  excluded 
from  the  law's  protection,  I  do  not  see  that  that  mandate  would 
necessarily  be  violated  by  a  woman  not  being  incriminated  as  a 
matter  of  policy  in  a  particular  State. 

Senator  Bayh.  What  concerns  me,  professor,  I  certainl}'  do  not 
direct  this  at  you  individual!}',  though  I  have  no  malice  in  mj  heart  to 
direct  it  to  anyone,  what  concerns  me  very  much  from  the  standpoint 
of  public  policy-making  at  the  highest  level,  of  course,  is  the  Con- 
stitutional Amendment,  the  ultimate  in  the  legislative  policy.  But 
also,  as  3-0U  point  out,  one  of  the  thrusts  of  these  proposed  amendments 
and  of  these  hearings  are  their  educational  nature;  and  one  of  the  major 
purposes  of  those  who  are  seeking  to  amend  the  Constitution  is  to 
increase  public  awareness  of  the  value  of  life.  Indeed,  if  one  looks  at 
the  present  Supreme  Court  decision  and  certain  State  legislatures 
before  the  Supreme  Court  decision,  they  are  different  definitions  of 
life. 

Now,  if  that  is  the  case,  yet  learned  individuals  like  yourself  and 
well-intentioned  individuals  who  are  approaching  this  amendment, 
seem  to  find  all  sorts  of  ways  in  wiiich  we  can  elevate  the  value  of 
life,  to  be  absolutely  certain  that  we  are  defining  life  from  the  stand- 
point of  fertilization.  But,  in  those  areas  where  it  is  very  sensitive 
from  the  social  standpoint,  some  others,  vis-a-vis  the  abortionist 
doctor,  we  are  able  to  find  waj^s  in  which  we  sa}^  it  really  is  not  neces- 
sary to  go  ahead  and  apply  the  same  standard  to  life  before  birth  as 
after  birth,  or  both  parties  commit  this  transgression  against  the 
unborn  life.  I  am  really  concerned  about  that. 

If  we  are  talking  about  a  more  sacred  life  than  a  life  that  begins 
at  the  beginning,  I  do  not  know  how  we  can  set  up  all  sorts  cf  com- 
fortable ifttle  exceptions  to  that  as  far  as  apphing  sanctions  . 

Mr.  Byrx.  The  difficulty  is  we  are  talking  about  two  different 
things.  I  am  not  trying  to  dift'erentiate  the  value  of  life  at  any  point 
from  the  moment  of  fertilization  to  the  moment  of  death.  The  life 
is  as  valuable. 

What  I  hope  I  am  espousing  is  an  enlightened  view  of  the  criminal 
law,  that  the  criminal  law — and  I  am  talking  now  about  the  law 
in  this  respect,  the  legislatures,  and  the  penalt}^,  the  people  who 
impose  the  penalty,  the  judge — that  the  criminal  law  is  net  to  be 
applied  inflexibly,  looking  at  only  the  right  of  the  victim  that  was 
deprived;  it  is  not  to  be  applied  so  inflexibly.  I  am  not  looking  at 
loopholes.  This  is  my  consistent  view  of  criminal  law  for  the  12 
years  I  taught  it.  It  is  not  to  be  applied  inflexibly.  You  are  to  take 
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into  consideration,  as  you  put  it,  the  social  factors;  they  are  to  be 
taken  into  consideration.  So,  a  legislature  in  New  York  may  choose 
to  make  an  abortion  a  Class  E  felony;  a  legislature  in  Oklahoma 
may  choose  to  make  it  a  Class  A  felony;  a  judge  in  New  York  im- 
posing a  penalty  for  this  Class  E  felony  may  in  a  particular  case 
determine  that  the  maximum  penalty  is  required  because  of  the 
'circumstances  of  the  case  for  the  doctor.  Assuming  that  the  woman 
has  been  incriminated,  the  judge  may,  looking  at  the  circumstances 
of  the  w^oman,  sa}^  a  minimal  sentence  is  required.  This  is  done  all 
through  the  criminal  law,  vSenator.  It  has  nothing  to  do  with  the  value 
of  life  of  the  victim.  It  has  to  do  with  the  punishment  of  the  offender. 
It  seems  to  me  that  I  am  being  consistent  in  so  urging. 

I  have  been  involved  in  this  dispute  since  1964,  urging  that  the 
unborn  child  is  in  all  respects  a  human  being.  After  the  ratification 
of  this  amendment,  should  it  be  proposed  in  New  York  that  all 
abortion  be  murder  in  the  first  degree,  then  I  will  appear  and  oppose 
that. 

Senator  Bayh.  I  just  cannot  imagine  that.  Of  course,  I  have  not 
talked  to  all  of  the  parties  involved.  I  cannot  imagine  the  majority 
of  the  State  legislature  of  New  York  or  anyplace  else  where  we  have 
had  the  more  liberalized  abortion  laws,  passing  an  abortion  law 
with  the  feeling  that  they  were  realh^  talking  about  life,  but  thinking 
of  an  unborn  child  in  a  different  context  than  a  born  child.  I  will 
tell  3^ou  after  this  amendment  passes,  after  all  the  educational  value 
you  are  talking  about,  if  indeed  this  amendment  does  pass,  I  do  not 
know  how  anybody  can  put  a  different  standard  on  life  before,  than 
on  life  after  birth. 

^Ir.  Byrn.  I  do  not  either,  Senator.  I  can  see  that  the  circum- 
stances of  a  crime  will  typically  vary. 

Senator  Bayh.  Certainly  the  act  of  taking  a  child's  life  before 
birth  will  be  very  similar  to  the  act  of  taking  the  child's  life  after 
birth.  Wliat  if  we  go  through  the  whole  process  of  amending  the  Con- 
stitution to  establish  what  in  the  minds  of  many,  many  people  is  a 
different  standard  of  life,  not  to  you,  but  to  many,  many  people? 

Mr.  Byrn.  Senator,  if  that  is  the  feeling  after  the  Amendment  is 
ratified,  if  that  is  the  feeling  of  a  great  number  of  people,  and  a 
majority  of  the  people  feel  that  way  and  a  majority  of  the  legislators 
feel  as  you  do,  then  it  will  be  proposed  in  the  legislature  and  it  will  be 
passed,  that  all  abortion  and  all  intentional  killing  of  any  kind  is 
murder  in  the  first  degree,  including  aiding  and  abetting  a  suicide, 
which  is  not  ordinarily  murder  in  the  first  degree  because  of  the 
typically  difficult  circumstances,  not  because  the  individual  who  died 
is  something  less  than  a  constitutional  person. 

If  that  is  how  a  number  of  people  feel  about  the  criminal  law,  then 
of  course  every  intentional  killing  will  be  murder  in  the  first  degree. 

Senator  Bayh.  I  am  not  certain  that  people  will  feel  that  way. 
I  think  there  is  a  great  deal  of  hypocrisy  about  this.  You  know,  you 
look  at  that  little  baby  in  the  womb  of  a  mother  and  you  get  all 
emotional  about  it.  Understandably  I  do.  Yet  you  say  you  are  going 
to  treat  someone  who  deals  a  death  blow  to  that  child  differently  than 
if  you  wait  until  that  child  is  born.  I  think  that  is  h3^pocritical  by  my 
definition. 

>SIr.  Byrn.  I  do  not  know  what  3'our  definition  of  hypocrisy  is. 
I  think  it  is  the  utmost  brutalit}'  to  reduce  the  criminal  law  to  its 
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barbarous  state  and  sa}^  you  cannot  consider  amongst  the  famil}^ 
of  offenses,  as  the  Supreme  Court  said  m  Skinner  vs.  Oklahoma, 
3^ou  camiot  consider  numerous  social  circumstances.  A  legislature  is 
not  allowed  to  do  this.  I  am  sorr}^  you  consider  me  a  hypocrite,  Senator^ 
but  if  that  is  the  way  you  feel  about  it,  I  must  protest.  You  are  ig- 
norant of  the  primary  purposes  of  the  criminal  law  in  sentencing.  I 
really  must  protest  it. 

Senator  Bayh.  Ever^^thing  you  are  saying  to  me  is  before  a  con- 
stitutional amendment  establishing  life  from  the  point  of  fertilization. 
What  I  am  saying  is  there  is  a  hj^pocris}^  that  exists  after  you  pass 
something  like  this,  increasing  the  sensitivity  to  the  value  of  life  in 
an  earlier  stage  than  is  now  generally  accepted  b}^  the  majority  of  the 
American  people.  I  think  it  is  h^^pocritical  not  to  recognize  that. 

Mr.  Byrx.  Senator,  I  presume  if  I  were  to  sa}"  to  you  that  I  favor 
a  reduction  from  murder  to  manslaughter  of  an  intentional  homicide 
committed  under  the  influence  of  extreme  emotional  disturbance, 
you  would  say  that  I  was  a  h^'pocrite. 

Senator  Bayh.  No,  I  would  not. 

Mr.  Byrn.  That  is  what  I  am  proposing.  Senator,  as  a  typical 
grounds  for  reducing  abortion,  typically  a  reason  for  reducing  abortion. 

Senator  Bayh.  You  are  suggesting  in  this  particular  definition  of 
extreme  emotional  circumstances  that  you  exclude  entirely  or  are 
willing  to  accept  the  exclusion  entirely  of  a  class  of  one  of  the  co- 
conspirators, namely  the  mother. 

Mr.  Byrn.  Senator,  I  am  not  saying  that  I  am  willing  to  exclude 
or  accept  it.  I  am  saying  what  the  Constitution  requires. 

You  have  asked  before  for  the  effect  in  detail  of  what  this  constitu- 
tional amendment  will  require.  I  am  saying  it  is  a  matter  of  consti- 
tutional law.  It  will  not  require  the  incrimination  of  the  woman.  I 
am  saying  it  is  a  matter  of  constitutional  law.  It  will  not  make  abor- 
tion murder  in  the  first  degree.  I  am  saying  after  the  ratification  of 
this  amendment  a  legislature  may  choose  to  do  both,  to  incriminate 
the  woman  and  make  abortion  murder  in  the  first  degree.  I  am  saA'ing 
that  it  ma}^  choose  to  make  abortion  the  lowest  degree  of  manslaughter, 
or  may  choose  to  make  it  a  separate  category  of  a  homicide  offense, 
and  it  ma}^  choose  to  exclude  the  woman.  I  am  saying  this. 

I  am  saying  the  Constitution  does  not  require  the  legislature  to 
do  one  or  the  other  providing  that  the  child  is  not  totally  excluded 
from  the  law's  protection.  I  am  saying  that  this  is  a  matter  of  con- 
stitutional law,  as  a  matter  of  personal  preference.  I  am  sa^'ing  that 
if  the  legislature  in  New  York  put  forth  a  bill  that  would  incriminate 
the  woman  at  a  very  low  level,  I  would  prefer  it.  If  the  legislature 
put  forth  a  bill  that  would  incriminate  a  doctor  for  murder  in  the 
first  degree,  I  would  oppose  it  for  the  reasons  that  I  have  given — that 
I  think  that  there  are  difficult  considerations  in  the  decision  to  abort. 
I  think  and  I  might  point  out  to  you,  in  New  York,  murder  in  the 
first  degree  carries  a  mandator}^  sentence.  It  is  a  Class  A  felony,  no 
discussion,  it  is  a  mandatory  sentence.  I  would  oppose  this  because 
I  do  not  believe  that  v/e  should  equate  all  circumstances  of  killing 
with  all  other  circumstances  of  killing,  regardless  that  a^ou  have  a 
common  victim,  that  all  constitutional  persons  are  valuable.  I  think 
criminal  law  should  not  be  that  rigid.  If  that  makes  me  a  hypocrite, 
then  I  hope  the  constitutional  amendment  movement  does  not  suffer 
from  mj?"  compassion. 
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Senator  Bath.  I  concur  with  your  assessment  of  what  the  Con- 
stitution would  require.  I  must  say,  I  have  more  difficulty  putting  it 
into  words  than  you  do.  As  far  as  the  manner  in  which  the  parties 
involved  in  this  kind  of  thing  should  be  treated,  I  suppose  we  are  all 
permitted  flexibility.  I  do  not  think  criminal  law  should  be  inflexible. 
Quite  the  contrary. 

Mr.  Byrn.  I  would  assume.  Senator,  that  that  is  the  kind  of  debate 
that  would  take  place  on  a  legislative  floor  in  a  state  after  the  ratifica- 
tion of  an  amendment  during  the  passage  of  an  abortion  statute  within 
the  constraints  of  the  amendment. 

Senator  Bayh.  Within  the  constraints  of  the  amendment  could  a 
state  legislature  suggest  that  in  certain  circumstances,  such  as  mothers 
pregnant  as  a  result  of  rape  or  incest,  this  be  a  misdemeanor  instead 
of  a  felony,  abortion  in  those  circumstances 

Mr.  Byrn.  I  have  never  thought  of  the  question.  I  would  have  to 
think  of  it  further  rather  than  giving  a  snap  answer.  I  have  thought 
about  everything  else  we  discussed  today.  I  have  not  thought  about 
that  question. 

Senator  Bayh.  I  assume  that  3'ou  would,  not  making  an}^  assump- 
tions, be  in  favor  of  a  constitutional  amendment  that  would  allow 
abortions  as  a  result  of  pregnancy  involving  rape  or  incest? 

Mr.  Byrn.  No,  sir. 

Senator  Bayh.  Inasmuch  as  we  are  talking  about  flexibility  and 
circumstances  involved,  would  you  give  us  your  opinion  later?  I  think 
it  is  a  relevant  question  inasmuch  as  you  make  a  very  eloquent  and 
I  think,  accurate  as  the  law  now  stands,  assessment  of  the  different 
value  judgments  made  dependent  upon  the  facts  and  circumstances 
in  meting  out  criminal  penalties.  So,  I  address  myself  to  the  question 
earlier,  in  the  event  of  incest  or  rape,  would  it  not  be  possible  for  a 
State  legislature  to  think  that  the  circumstances  involved  prior  to 
the  commission  of  the  abortion  would  permit  categorizing  that  kind 
of  crime  as  not  only  being  a  misdemeanor,  but  perhaps  being  of  such 
consequence  that  it  would  be  like  self-defense  now,  unless  the  defense 
in  itself  is  a  crime? 

Mr.  Byrn.  You  have  two  questions.  Senator.  First  of  all,  I  do  not 
think  outside  of  the  life  saving  provision  that  there  can  be  any  justi- 
fication for  abortion,  as  you  seem  to  suggest,  or  that  there  should  be 
any  justification  beyond  maternal  life  saving.  That  is  why  I  do  not 
like  the  uncertainty  raised  by  S.J.  Res.  6.  What  is  more,  I  disagree 
violently  with  Senator  Helms'  statement  that  the  theory  of  allowing 
an  abortion  to  preserve  the  life  of  the  mother  is  a  theory  of  self-defense. 
It  is  not  at  all.  It  is  a  theory  of  legal  necessity,  which  is  different,  and 
it  would  exclude  the  taking  of  a  life,  for  a  lesser  value  than  life  as  is 
the  case  with  these  other  exceptions. 

I  have  indicated  in  my  statement  how  one  can  differentiate  among 
life  among  the  various  exceptions. 

As  to  your  question  whether  we  should  be  taking  into  account  a 
reduction,  a  legislative  reduction  for  various  circumstances  of  abortion, 
as  I  said,  I  have  not  thought  about  it.  I  would  think  probably  the 
answer  is  there  should  be  sufficient  flexibility  in  sentencing  so  that,  if 
for  instance,  a  judge  faces  a  women  who  has  had  an  illegal  abortion 
based  on  rape,  the  judge  would  impose  a  much  less  sentence  than 
another  type  of  illegjil  abortion,  and  that  would  take  care  of  it, 
without  encumbering  a  penal  law  with  42  different  kinds  of  cii"cum- 
stances. 
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Senator  Bayh.  Of  course,  legislators  have  a  habit  of  speaking  from 
a  legislative  standpoint  or  viewpoint  of  wanting  to  maybe  anticipate 
certain  circumstances,  rather  than  trusting  their  constituents  or  the 
populace  generalh^  to  the  whims  of  a  judge  who  may  be  sitting  on  the 
case. 

Mr.  Byrx.  The  legislature,  as  I  say,  ma}'  be  able  to  do  that. 

Senator  Bayh.  Could  you  give  us  your  thoughts  on  that  and  we 
could  put  it  in  the  record  here  later? 

Mr.  Byrn.  Yes,  sir.  I  will  certainly  do  that.  I  would  certainly  do 
that. 

Senator  Bayh.  You  already  have  told  us  that  you  have  not  thought 
about  that,  and  that  is  understandable.  But  I  would  like  to  have  your 
thoughts  if  we  could  on  that. 

[The  information  referred   to  follows:] 

Additional  Statement  of  Robert  M.  Btrn,  Esq. 

During  the  course  of  my  testimony  on  March  10,  1975,  I  was  asked  by  Senator 
Bayh  to  submit  for  the  record  an  additional  statement  on  the  question  of  whether 
a  statute,  which  categorized  an  abortion  of  a  rape-induced  pregnancy  as  a  mis- 
demeanor (aU  other  illegal  abortions  presumably  being  felonies),  would  be  con- 
sistent with  a  Human  Life  Amendment  which  limited  legal  abortion  to  maternal 
lifesaving  situations.  It  is  necessary,  before  giving  the  answer,  to  put  the  question 
in  the  relevant  context  of  the  right  of  legislatures  to  grade  crimes. 

As  I  indicated  in  my  statement  submitted  on  March  10  (Section  III),  "A 
distinction  must  be  made  between  the  complete  exclusion  of  the  lives  of  a  class  of 
persons,  qua  class,  from  the  law's  protection,  and  an  informed  legislative  judgment 
on  the  appropriate  punishment  for  particular  offenders  or  families  of  offenses. 
The  former  would  be  inconsistent  with  the  Equal  Protection  clause.  It  would 
represent  a  legislative  judgment  that  a  whole  class  of  human  beings  are  non- 
persons — contrary  to  the  dictates  of  the  Human  Life  Amendment.  The  latter 
Avould  not."  An  obviously  inadequate  penalty  (for  instance  if  the  only  statutory 
penalty  were  a  fine)  would  be  an  impermissible  circumvention  of  the  Human 
Life  Amendment.  When  I  speak  of  an  adequate  penalty,  I  refer  to  the  penalty 
that  may  be  imposed.  I  do  not  mean  to  indicate  that  it  must  be  imposed  in  every 
case. 

I  also  pointed  out  in  my  statement  (Section  VI)  that  a  maternal  lifesaving 
exception  in  the  Human  Life  Amendment  would  be  consistent  with  constitutional- 
jurisprudential  principles  of  the  value  of  the  lives  of  human  beings  at  the  common- 
denominator  level,  but  other  exceptions,  including  abortion  of  a  rape-induced 
pregnancy,  would  not. 

Within  this  framework,  I  demonstrated  in  my  statement  (Section  III)  that  there 
are  various  bases  upon  which  a  legislature  might  make  an  informed  {vs.  arbitrary) 
judgment  that  abortion  should  be  lesser  in  degree  than  other  intentional  homicides. 
A  similar  differentiation  might  be  made  between  late  and  early  abortions  although 
a  complete  exclusion  from  criminaUty  of  the  latter  would  be  impermissible. 

Thus  under  a  Human  Life  Amendment,  a  legislature  would  possess  broad 
discretion  in  grading  intentional  homicides,  including  abortion.  There  is  precedent 
for  grading  an  abortion  homicide  of  an  unborn  child  as  a  misdemeanor.  Under 
New  York  law  prior  to  Roe  v.  Wade,  an  abortion  after  twenty-four  weeks  was 
justifiable  only  to  save  the  Ufe  of  the  mother.  (N.Y.  Penal  Law  §125.05  3).  All 
other  abortions  after  the  twenty-fourth  week  were  categoiized  as  homicide  {id., 
§125.00),  but  while  the  abortionist  was  guilty  of  a  class  D  felony  {id.,  §125.45- 
lowest  grade  of  felony  is  class  E),  the  woman  was  guilty  of  a  class  A  misdemeanor 
{id.,  §125.55 — the  misdemeanor  grades  are  A  and  B).  To  put  these  gradations  in 
perspective,  it  is  useful  to  consider  their  position  in  relation  to  other  intentional 
homicides: 

Crime  Degree 

(1)  24-week   abortion    (woman)    (125.55) A  misdemeanor. 

(2)  24-week  abortion  (abortionist)  (125.45) D  felony. 

(3)  Aiding  a  suicide  (125.1.5) C  felony. 

(4)  Intentional  kiUing — extreme  emotional  disturbance B  felony. 

(125.20). 

(5)  Other  intentional  kilMngs  (125.25) A  I  felony. 
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On  the  basis  of  the  above,  I  conckide  that  the  Human  Life  Amendment  will 
not  mandate  that  all  illegal  abortions  be  felonies. 

The  next  question  is  whether  abortion  of  a  rape-induced  pregnancy,  in  par- 
ticular, may  be  separated  out  from  other  illegal  abortions  and  assigned  a  lesser 
(misdemeanor  penalty. 

In  connection  with  the  principle  that  exceptions,  beyond  maternal  Ufesaving, 
would  be  inconsistent  with  the  right  to  life,  I  urged  in  my  statement  (Section 
VI, B),  that  abortion  of  a  rape-induced  pregnancy  cannot  be  excepted  from  a 
Human  Life  Amendment.  Discussing  three  women  seeking  abortion  for  various 
reasons  (including  one  who  had  been  raped),  I  pointed  out,  "It  is  the  deliberate 
causing  of  the  death  of  an  unborn  child  for  a  value  less  than  hfe  itself  which 
renders  abortion  the  antithesis  of  the  American  ideal  of  the  fundamental  sanctity 
and  equality  of  hfe  in  the  case  of  all  three  women."  As  a  subsidiary  point,  I 
noted  that  the  women  could  not  be  distinguished  on  the  basis  of  (a)  "fault"  in 
becoming  pregnant  or  (b)  mental  distress  over  the  pregnancy — for  purposes  of 
excepting  one  or  more  of  the  abortion  situations  from  the  Amendment. 

When  we  depart  from  the  question  of  exceptions  to  the  Amendment  and 
turn  to  the  grading  of  crimes,  we  find  a  much  broader  discretion  to  make  such 
distinctions  among  abortions.  I  have  already  pointed  out,  for  instance,  that  an 
abortion  statute  could  appropriately  differentiate  between  early  and  late  abortion. 
I  conclude,  therefore,  that  a  legislature,  on  the  bases  indicated  in  my  statement^ 
could  reduce  the  degree  of  abortion  of  a  rape-induced  pregnancy  to  a  misdemeanor, 
with  appropriate  safeguards  to  assure  that  a  bare  assertion  of  rape  would  not  be 
all  that  is  needed  to  reduce  the  crime. 

Whether  it  would  be  preferable  to  reply  on  the  degree  device,  rather  than  on  a 
flexible  sentencing  structure,  to  determine  the  appropriate  penalty  for  a  rape- 
abortion  is,  of  course,  a  question  open  to  debate. 

Senator  Bayh.  Thank  you  very  much.  You  have  been  very  helpful 
to  give  us  your  time  and  expertise.  I  hope  we  have  not  been  to  harsh 
on  you. 

Mr.  Byrn.  I  have  enjoyed  it  and  I  thank  you  for  the  privilege  of 
appearing. 

Senator  Bayh.  Thank  you,  sir. 

Our  next  witness  is  Ms.  Harriet  F.  Pilpel,  counsel  for  Planned 
Parenthood,  attorney,  New  York  Bar. 

(The  prepared  statement  of  Ms.  Harriet  F.  Pilpel  follows:) 

Testimony  of  Harriet  F.  Pilpel,  Attorney 

i.  introduction 

My  name  is  Harriet  F.  Pilpel.  I  am  a  senior  partner  in  the  law  firm  of  Green- 
baum,  Wolff  &  Ernst  in  New  York  City.  I  an  a  Vice- Chairman  of  the  American 
Civil  Liberties  Union.  Our  firm  is  general  counsel  to  Planned  Parenthood  Federa- 
tion of  America,  Inc.,  International  Planned  Parenthood  Federation  (Western 
Hemisphere  Region)  and  Planned  Parenthood  of  New  York  City,  Inc.  The 
firm  also  represents  many  other  groups,  individuals  and  organizations  interested 
one  way  or  another  in  preserving  the  basic  constitutional  freedom  of  reproductive 
choice. 

The  amendments  under  consideration  here  today,  S.J.  Res.  6  (Helms),  S.J. 
Res.  10  (Buckley)  and  S.J.  Res.  11  (Buckley),  the  so-called  "Right  to  Life" 
amendments,  pose  a  serious  threat  to  such  freedom,  and  if  enacted  would  have 
far  reaching  collateral  consequences  which  would  in  my  opinion  be  highly  damag- 
ing to  our  whole  legal  system.  I  have  been  asked  to  address  mj-self  to  these 
collateral  consequences. 

II.    THE    "right    to    LIFk" 

First,  I  want  to  talk  about  a  "right  to  life"  generally  in  the  context  of  I'nited 
States  law  as  it  has  been  until  now  and  is  today. 

Nowhere  in  our  Constitution  or  in  any  amendment  adopted  to  date  is  there  any 
reference  to,  or  guarantee  of  a  "right  to  life"  for  anyone.  Some  affirmative  rights 
are  guaranteed  by  the  Constitution,  e.g.  a  right  to  assemble  peaceably,  a  right 
to  keep  and  bear  arms,  a  right  to  a  speedy  and  public  trial  by  jury  and  to  counsel 
in  criminal  prosecutions,  and  a  right  to  vote. 

But  there  is  no  guaranteed  "right  to  life"  for  anj^one  born  or  unborn.  All  that 
the  Constitution  does  in  this  context  is  to  forbid  the  government — federal,  state 
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and  local — from  depriving  any  one  of  life  without  due  process  of  law.  This  is 
accomplished  by  the  Fifth  and  Fourteenth  Amendments.  Neither  Amendment 
confers  any  "right  to  life." 

Perhaps  we  should  consider  at  this  stage  of  our  constitutional  development, 
amending  the  Constitution  so  that  it  would  guarantee  a  "right  to  life"  for  all 
those  "persons"  within  the  jurisdiction  of  the  United  States — not  just  for  those 
not  3^et  born.  Such  a  "right"  would  at  least  extend  to  the  continuation  of  the 
biological  physical  lives  of  all  our  people.  It  would  mean  that  all  of  us  would  be 
assured  at  the  very  least  of  that  minimum  of  food,  clothing,  3helter  and  medical 
care  which  is  necessary  to  sustain  the  continued  physical  existence  of  all  of  us. 
Such  a  guaranteed  "right  to  life"  would  mean  that  there  would  be  a  constitutional 
obligation  on  the  part  of  government  to  assure  to  each  individual  access  to  these 
life  giving  essentials.  None  of  us  has  such  a  constitutional  right  now. 

The  Helms  amendment  (S.J.  Res.  6)  clearly  provides  for  such  a  right:  "every 
human  being  subject  to  the  jurisidction  of  the  United  States  or  any  state  .  .  . 
shall  be  deemed  from  the  moment  of  fertilization  to  be  a  person  and  entitled  to 
the  right  to  life."  That  must  mean  all  of  us.  Both  Buckley  amendments  (S.J.  Res. 
10  and  S.J.  Res.  11)  also  refer  specifically  to  a  "right  to  life"  which  would  apply 
to  "all  human  beings,  including  their  unborn  offspring  at  every  stage  of  their 
biological  development  irrespective  of  age,  health,  function  or  condition  of  de- 
])endency."  That  also  applies  to  all  of  us.  (S.J.  10)  S.J.  11  seems  to  confer  such  a 
right  only  on  the  "unborn". 

What  would  be  the  effect  of  adopting  these  amendments?  Clearly  no  one  can 
fully  answer  that  question,  since  history  shows  that  virtually  every  amendment 
to  the  Constitution  has,  by  virtue  of  years  of  necessary  judicial  interpretation, 
come  to  mean  something  more  and  often  quite  different  from  its  original  sponsors' 
intention.  For  example,  the  Fourteenth  Amendment  was  adopted  after  the  Civil 
War  to  protect  blacks  from  state  action  in  violation  of  their  new  freedom.  Yet 
the  term  "person"  in  that  Amendment  was  later  defined  to  include  corporations, 
and  the  Amendment  itself,  used  at  one  time  to  bar  needed  social  reforms,  more 
recently  has  in  effect  become  a  protector  of  many  of  our  individual  liberties  but 
against  government  action  only. 

What  is  clear,  however,  is  that  the  courts  would  have  to  define  any  newly 
guaranteed  "right  to  life."  The  rash  of  cases  which  have  followed  the  declaration 
of  such  rights  as  the  right  to  equality  of  treatment  as  far  as  racial  discrimination 
is  concerned,  declared  V)y  the  United  States  Supreme  Court  in  Brown  v.  Board  of 
Education,  347  U.S.  483  (1954),  would  be  negligible  compared  to  the  litigation 
which  would  be  required  to  determine  the  contours  of  a  newly  guaranteed  "right 
to  life." 

As  I  have  already  pointed  out,  such  a  right  would  at  the  very  least  call  for 
affirmative  government  action  to  assure  every  person  of  the  basic  necessities 
which  are  prerequisites  to  biological  survival,  i.e.  food,  clothing,  shelter  and 
medical  care.  However,  "man  does  not  live  by  bread  alone"  and  it  might  well 
be  argued  that  such  a  "right  to  life"  means  more  than  just  going  on  living. 
Surely  such  a  right  would  also  entail  on  the  part  of  government  some  obligation 
with  respect  to  the  quality  of  life  which  must  be  constitutionally  maintained. 
Would  not  the  "right  to  life  be  violated  in  situations,  for  example,  where  children 
already  born,  and  adults  for  that  matter,  are  compelled  by  our  economic  system 
to  live  in  substandard  housing  where  they  are  exposed  daily  to  attack  by  such 
vermin  as  rats  which  recent  studies  have  again  demonstrated  manj^  Americans, 
adults  and  children  are.  And  what  about  "battered  babies?"  The  government 
would  certainly  have  to  step  in  and  assure  them  the  minimum  conditions  for 
continued  existence. 

Perhaps,  I  repeat,  the  Constitution  should  guarantee  all  persons  subject  to 
United  States  jurisdiction  a  "right  to  life."  But  any  consideration  of  such  a 
proposal  must  take  into  account  all  its  ramifications  and  not  be  limited  only  to 
the  rights  of  unborn  "persons"  since  they  would  be  but  a  small  minority  of  those 
affected. 

I  will  now  consider  the  effects  of  the  proposed  amendments  one  at  a  time. 

III.    THE  HELMS  AMENDMENT  (S.J.  RES.  6) 

The  Helms  amendment  would  create  a  guaranteed  "right  to  life"  to  which 
every  human  being  from  the  moment  of  fertilization  would  be  entitled.  The 
amendment  provides  for  no  exceptions.  It  leaves  it  up  to  Congress  and  the  several 
states  to  enforce  the  article  "by  appropriate  legislation." 
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Since  the  proposed  amendment  was  designed  to  prevent  abortion,  let  us  first 
consider  its  collateral  effects  in  that  area.  The  Helms  amendment  gives  no  guidance 
to  Congress  and  the  several  states  as  to  how  the  right  to  life  of  the  woman  is  to  be 
balanced  as  against  the  right  to  life  of  the  fetus  where  those  rights  are  in  con- 
flict. If  it  is  necessary  to  destroy  the  fetus  in  order  to  save  the  life  of  the  mother, 
what  is  the  doctor  to  do?  As  I  read  this  proposed  amendment,  it  would  be  up  to 
Congress  and  the  states  to  make  that  choice,  and  nothing  would  prevent  them 
from  placing  the  life  of  the  fetus  ahead  of  the  life  of  the  mother. 

But  the  collateral  consequences  with  respect  to  abortion  are  minor  compared 
with  aspects  of  the  problems  which  would  arise  if  S.  J.  Res.  6  were  adopted. 
Since  as  stated  above,  the  proposed  amendment  would  for  the  first  time  create  a 
federally  guaranteed  "right  to  life",  such  questions  would  have  to  be  resolved  as: 
could  the  federal  government  still  draft  men  and  send  them  off  to  war  where  at 
least  some  of  them  would  certainly  be  killed  and  thus  deprived  of  the  "right  to 
life"?  Would  not  capital  punishment  become  unconstitutional  in  all  circum- 
stances? What  would  happen  to  the  estabUshed  self-defense  exception  to  vir- 
tually all  our  laws  against  homicide? 

Moreover,  the  amendment  would  give  government  broad  new  powers  far  beyond 
those  presently  accorded  it  by  the  Constitution.  In  order  to  protect  the  right  to 
life  of  all  "persons",  Congress  and  the  states  would  be  called  upon  to  enact  far 
reaching  legislation  providing  for  the  support  and  maintenance  of  every  in- 
dividual— not  only  as  in  some  Socialist  countires — "from  the  cradle  to  the  grave  , 
but  indeed,  "from  womb  to  tomb." 

IV.    THE  BUCKLEY  AMENDMENT  NO.  1  (S.J.  RES.  10) 

S.J.  Res.  10  is  more  limited  in  its  scope  and  indeed  does  not  appear  to  accom- 
pUsii  what  apparently  is  its  sponsors'  goal.  Nevertheless  it  too  would  create  chaos 
in  numerous  areas  of  law. 

S  J.  Res.  10  provides  that  "with  respect  to  the  right  to  life,  the  word  person  , 
as  used  in  this  article  and  in  the  fifth  and  fourteenth  articles  of  amendment  to  the 
Constitution  .  .  .  applies  to  all  human  beings,  including  their  unborn  offsprmg 
at  every  stage  of  their  biological  development."  The  amendment  makes  an  ex- 
ception for  "an  emergency  when  a  reasonable  medical  certainty  exists  that  a 
continuation  of  the  pregnancy  will  cause  the  death  of  the  mother."  Enforcement 
is  left  to  Congress  and  the  several  states. 

I  would  like  to  point  out  first  that,  although  this  amendment  does  not  m  so 
many  words  "guarantee"  a  right  to  life,  it  uses  that  new  term  and  might  well 
lead  to  all  of  the  litigation  and  possible  expansion  of  rights  discussed  with  respect 
to  the  Helms  amendment.  ^,  ,, 

However,  by  its  terms  this  amendment  would  appear  only  to  protect  persons 
including  the  unborn,  against  government  action.  It  seems  clear  that  if  this  amend- 
ment were  adopted,  it  would  do  nothing  to  take  away  from  women  and  their 
doctors  the  right  to  decide  whether  or  not  to  abort  a  fetus.  As  was  stated  by 
Professor  Laurence  Tribe  of  the  Harvard  Law  School  in  previous  hearings  before 
this  Subcommittee,  abortion  decisions  would  still  be  privately  made  for  the  amend- 
ment operates  only  against  government  action,  as  do  the  Fifth  and  Fourteenth 
Amendments  generally.  If  a  legislative  body  permitted,  but  did  not  cause  the 
death  of  any  fetus,  it'  would  not,  under  well  established  legal  principles,  be  de- 
priving any  fetus  of  life  without  due  process  of  law  any  more  than  such  a  body 
would  be  acting  unconstitutionally  if  it  did  not  conduct  a  meaningful  war  against 

hunger.  .  r  j      ■> 

The  amendment  might,  however,  prevent  such  government  agencies  as  federal, 
state  and  municipal  hospitals  from  permitting  abortions  on  their  premises,  and 
in  that  respect  would  have  the  unfortunate  result  of  preventing  poor  and  indigent 
women  from  obtaining  abortions  while  not  interfering  with  the  ability  of  affluent 
women  to  obtain  abortions  readily  from  private  doctors,  clinics  and  hospitals. 

Outside  the  abortion  field,  moreover,  the  amendment  could  have  widespread 
collateral  consequences.  The  word  "person"  as  used  in  the  Fifth  and  Fourteenth 
Amendments  and  presumably  in  all  the  legislation  that  has  been  enacted  to  iniple- 
ment  those  amendments  would  be  broadened  to  include  the  unborn.  Also,  Con- 
gress and  the  state  legislatures  would  be  empowered  to  enforce  the  rights  of 
unborn  persons  with  confusing  and  disastrous  effect  upon  our  laws  relating  to 
crimes,  torts  and  medical  malpractice,  all  of  which  I  will  discuss  later  in  this 
testimony. 

v.  THE  BUCKLEY  AMENDMENT  NO.  2  (S.J.  RES.  11) 

I  beUeve  that  S.J.  Res.  11  would  have  the  most  serious  collateral  and  detri- 
mental effects  on  our  entire  constitutional  system  of  any  of  the  amendments  pro- 
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posed.  Like  S.J.  Res.  10,  S.J.  Res.  11  begins  with  a  provision  that  "with  respect 
to  the  right  to  life,  the  word  'person',  as  used  in  this  article  and  in  the  fifth  and 
fourteenth  articles  of  amendment  to  the  Constitution  .  .  .  applies  to  all  human 
beings  .  .  .  including  their  unborn  offspring." 

However,  unlike  either  of  the  other  two  proposals,  S.J.  Res.  11  contains  a  pro- 
vision in  Section  2,  that  "no  unborn  person  shall  be  deprived  of  life  by  any  person" 
(except  to  prevent  the  death  of  a  pregnant  woman).  (Underhng  mine).  Such  a 
provision  in  the  United  States  Constitution  would  involve  a  totally  new  and 
uncharted  appHcation  of  the  Fifth  and  Fourteenth  Amendments  which  presently 
apply  only  against  government  action.  By  according  a  new  and  special  protection 
against  the  action  of  "any  person"  to  "unborn  persons"  as  distinguished  from  any 
born  person,  this  amendment  would  give  unborn  persons  far  greater  constitutional 
protection  than  is  now  given  to  any  born  liuman  being,  and  for  the  first  time 
private  individuals  as  well  as  government  would  be  subject  to  the  constitutional 
restraints  of  those  amendments  but  only  with  respect  to  the  unl)orn. 

The  United  States  Supreme  Court  in  the  Civil  Rights  Cases,  109  U.S.  3  (1883) 
made  clear  that  the  amendments  as  they  now  stand  do  not  apply  against  the 
action  of  individuals  as  opposed  to  government: 

".  .  .  Civil  rights,  such  as  are  guaranteed  by  the  Constitution  against  State 
aggression,  cannot  be  impaired  by  the  wrongful  act  of  individuals,  unsupported  bj^ 
State  authority  in  the  shape  of  laws,  customs  or  judicial  or  executvie  proceedings. 
The  wrongful  act  of  an  individual,  unsupported  by  any  such  authority,  is  simply  a 
private  wrong,  or  a  crime  of  that  individual;  an  invasion  of  the  rights  of  the  injured 
party,  it  is  true,  whether  they  affect  his  person,  his  property  or  his  reputation ;  but 
if  not  sanctioned  in  some  way  by  the  State,  or  not  done  under  State  authority,  his 
rights  remain  in  full  force,  and  may  presumabl^y  be  vindicated  by  resort  to  the 
laws  of  the  State  for  redress  .  .  .  Hence,  in  all  those  cases  where  the  Constitution 
seeks  to  protect  the  rights  of  the  citizens  against  discriminative  and  unjust  laws 
of  the  State  by  prohibiting  such  laws,  it  is  not  individual  offenses,  but  abrogation 
and  denial  of  rights,  which  it  denounces,  and  for  which  it  clothes  the  Congress 
with  power  to  provide  a  remedy." 

The  amendment  proposed  by  S.J.  Res.  11  would  create  a  whole  new  area  of 
congressional  control,  namely  the  protection  of  unborn  "persons"  against  injury 
by  any  "person,"  even  a  person  not  acting  under  color  of  any  government  author- 
ization. Presumabl}^  this  would  call  for  a  federal  law  of  "crimes  against  the  fetus" 
including  abortion  which  would  have  to  be  enforced  by  the  FBI  and  other  federal 
agencies  already  overburdened  without  the  addition  of  such  mammoth  new  case- 
loads. Any  attempt  to  enforce  the  "right  to  fife"  of  the  fetus  "person"  would 
involve  not  only  a  wholesale  invasion  of  the  right  of  privacy  of  all  women  of 
child  bearing  age,  but  would  necessitate  a  federal  law  enforcement  apparatus 
which  would  threaten  the  privacy  of  all  of  us.  Thus,  in  the  interests  of  the  unborn 
we  would  not  only  be  giving  them  protection  far  beyond  any  accorded  to  those  of 
us  who  have  already  been  born,  ijut  we  would  have  taken  a  long  step  toward 
creating  an  all  powerful  federal  bureaucracy^  and  impairing  the  essential  right  of 
privacy  of  all  born  persons,  which  would  be  permanently  and  irrevocably  in 
jeopardy. 

I  shall  next  discuss  some  of  the  probable  effects  that  all  of  the  proposed  amend- 
ments would  have  in  varying  degrees  upon  substantial  areas  of  estal^lished  law. 

VI.    CRIMINAL    LAW 

If  the  fetus  is  a  "person"  or  a  "human  being,"  anyone  committing  a  lesser 
crime  which  incidentally  results  in  the  miscarriage  of  a  woman  would  apparently 
ipso  facto,  be  guilty  of  "murder  under  the  so-called  "felony-murder  rule,"  which 
classifies  as  murder  the  killing  of  a  person  in  the  course  of  a  lesser  crime.  Yet  at  no 
time  in  the  history  of  Anglo-American  law,  even  at  its  strictest,  has  abortion  been 
the  equivalent  of  murder.  Compare  Keeler  v.  Superior  Court,  2  Cal.  3d  619  (1970) 
and  State  v.  Dickinson,  23  Ohio  App.  2d  2.59,  27.5  N.E.  2d  599  (1970).  See  also 
Means,  Cyril,  "The  Phoenix  of  Abortional  Freedom,"  XVII  N.Y.  Law  Forum 
355  (1971).  Similarly,  anyone  charged  with  criminal  recklessness  or  indeed 
negligence  which  resulted  in  a  miscarriage  would  be  guilty  at  least  of  the  crime  of 
manslaughter. 

Would  not  prosecutors  be  under  a  dutj^  to  investigate  every  miscarriage  to  see 
if  it  resulted  from  fetus  abuse  or  carelessness  or  recklessness?  It  is  estimated 
that  approximately  30%  of  ^H  conceptions  result  in  a  spontaneous  miscarriage. 
Would  the  women  who  spontaneously  miscarried  automatically  be  under  suspicion 
of  fetus  murder?  Could  every  fertile  female  in  the  United  States  be  required  to 
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3iave  a  pregnane}^  test  every  month  to  ascertain  if  she  is  harboring  a  "person" 
within  her?  How  else  could  crimes  against  the  fetus-person  be  detected,  especially 
when  the  fetus  is  only  two  or  four  or  even  eight  or  ten  weeks  old. 

Many  questions  arise  with  respect  to  the  conduct  of  a  pregnant  woman  herself. 
If  she  took  a  medicine  which  caused  the  expulsion  of  the  fetus,  would  she  be 
violating  a  constitutional  amendment  and  be  guilty  of  murder?  Would  the  answer 
to  that  question  depend  on  proof  of  intent,  i.e.  whether  she  intended  to  cause  that 
effect?  Would  she  be  equally  guilty  if  she  didn't  intend  any  such  result  but  should 
have  known  it  would  follow  (under  the  well  known  axiom  that  a  person  is  deemed 
to  have  "intended"  the  natural  consequences  of  his  act)? 

One  thing  is  clear.  If  the  fetus  were  a  person  entitled  to  due  process  and  equal 
protection  from  the  moment  of  conception,  every  pregnant  woman  would 
constantly  be  acting  at  her  peril.  Presumably  the  state  could  enjoin  a  safety 
regimen  on  every  pregnant  woman  and  could  hold  her  accountable  criminally 
and  civilly  for  any  injury  the  fetus  suffered  which  she  could  have  avoided.  The 
profound  invasion  of  born  women's  rights  of  privacy  that  would  be  involved 
would  really  be  akin  to  those  of  the  worst  totalitarian  regimes. 

VII.  GENERAL   TORT    LAW 

The  effect  of  the  proposed  constitutional  amendments  upon  tort  law  would 
also  be  great.  As  the  law  now  stands,  tort  recovery  for  injury  to  the  fetus  is 
permitted,  if  at  all,  only  if  the  alleged  tort  occurs  at  a  time  when  the  fetus  is 
viable.  In  New  York  and  manv  other  states,  there  can  be  no  recovery  for  injury 
even  to  a  viable  fetus  unless  a  live  child  is  born.  See  15  ALR  3d  992.  It  may  well 
be  that  adoption  of  any  of  the  proposed  amendments  would  alter  this  rule,  and 
that  the  courts  and  legislatures  would  be  required  to  recognize  the  "right  to  life" 
■of  a  fetus  in  civil  as  well  as  criminal  litigation.  Difficult  questions  would  arise, 
for  example,  under  the  automobile  guest  statutes:  What  are  the  rights  of  a  guest 
in  an  automobile?  What  if  the  driver  has  no  knowledge  that  the  woman,  is 
pregnant?  Could  the  estate  of  a  fetus  sue  an  airline  on  the  ground  that  miscarriage 
was  caused  by  an  especially  turbulent  flight  which  could  have  been  avoided  by 
the  choice  of  another  route?  Or  that  the  airline  should  have  turned  away  its 
pregnant  mother?  Or  would  that  depend  on  whether  the  airline  officials  knew  or 
could  have  known  that  the  woman  was  pregnant? 

And  what  of  intra-family  immunities?  This  area  of  law  is  opening  up  today 
so  that  live  children,  i.e.  children  who  have  been  born  alive  and  are  alive  when 
thev  are  injured  by,  for  example,  a  negUgent  act  of  their  parents,  can  sue  the 
parents  for  tortious  injury.  Would  the  proposed  amendment  allow  the  fetus 
also  to  sue  the  pregnant  women  in  tort? 

Could  anv  of  the  proposed  amendments  be  interpreted  to  give  anyone  with  an 
interest  in  the  birth  of  a  child  the  right  to  sue  if  the  fetus  does  not  ever  get  born? 
Could  such  a  right  be  extended  to  the  situation  where  a  woman  was  negligent 
with  respect  to  maintenance  of  her  pregnancy? 

All  of  these  issues  might  well  result  in  the  direction  of  "federalizmg  the  tort 
of  negligence — which  again  would  enormously  complicate  the  law  and  add  greatly 
to  the  already  overburdened  docket  of  the  federal  courts. 

VIII.  MEDICAL  PRACTICE  AND  MALPRACTICE 

The  mounting  and  now  almost  prohibitive  cost  of  malpractice  insurance  (e.g. 
$15,000  a  year  for  phJ^sicians  in  New  York)  has  become  a  problem  of  wide  public 
concern.  If  every  fetus  had  a  constitutionally  guaranteed  "right  to  life",  it  is  hkely 
that  there  would  come  into  being  a  new  variety  of  malpractice  actions  against 
doctors  charged  with  negligence  in  connection  with  pregnancies.  In  addition  to 
claims  on  behalf  of  the  woman,  there  would  also  inevitably  be  claims  on  behalf  of 
dead  or  injured  fetuses.  In  a  situation  where  a  life  saving  medical  procedure  for 
the  woman  had  the  ancillary  effect  of  possibly  forcing  a  miscarriage,  the  doctor 
would  always  be  at  risk  of  a  charge  of  violation  of  the  constitutional  rights  of  the 
fetus.  Thus  his  medical  judgment  with  respect  to  the  medical  steps  he  thought 
necessary  to  protect  the  woman  might  be  restrained  to  the  point  where  he  would 
not  feel  free  to  prescribe  the  treatment  he  considered  appropriate  for  the  woman. 
Indeed,  S.J.  Res.  11  might  force  all  hospitals  to  adopt  practices  similar  to  those 
currently  in  use  at  some  Catholic  hopsitals,  where  the  life  of  the  woman  may  not 
be  placed  above  the  life  of  the  fetus.  It  is  true  that  the  Buckley  amendments  make 
an  exception  for  this  but  experience  under  the  old  restrictive  abortion  laws  had 
demonstrated  that  this  criterion  of  avoiding  the  death  of  the  woman  (and  S.J.  10 
talks  of  "a  reasonable  medical  certainty  that  continuance  of  the  pregnancy  will 
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cause  the  death  of  the  mother")  is  so  imprecise  that  doctors  would  be  acting  at 
their  peril  in  guessing  its  meaning  in  any  particular  case.  IMoreover,  the  Helms 
amendment  makes  no  such  exception  at  all.  The  "chilling  effect"  on  medically 
m.andated  treatment  of  the  woman  is  incalculable  as  is  the  substantial  increase  in 
the  already  staggering  cost  of  malpractice  insurance  which  would  follow. 

IX.    AT   WHAT    POINT   IN    TIME    WOULD    THE    FETUS    BECOME   A    PERSON    UNDER    THE 

PROPOSED  AMENDMENTS? 

The  proposed  amendments  differ  significantly  in  their  definition  of  the  be- 
ginning of  "personhood".  Under  S.J.  Res.  6,  personhood  would  begin  at  the 
"moment  of  fertilization."  Yet  I  understand  that  there  is  no  waj^  in  which  this 
"moment"  can  be  ascertained.  If  the  amendment  were  adopted,  phj'sicians 
would  have  to  indulge  in  a  gigantic  and  tragic  guessing  game.  ^Moreover,  the 
exact  way  in  which  certain  contraceptives  operate  is  today  also  not  known. 
Some  may  prevent  fertilization;  others  maj^  prevent  implantation  which  takes 
place  after  fertilization.  Among  those  methods  may  be  the  intra-uterine  de\ice 
(I.U.D.),  the  morning  after  pills  and  the  so-called  mini-pills  (progcstin-only). 
S.J.  Res.  6  would  apparently  make  the  doctors  who  prescribed  these  and  the 
women  who  used  them  guilt}"  of  murder.  Moreover,  since  the  date  of  fertilization 
cannot  be  exactly  determined,  S.J.  Res.  6  would  create  a  great  penumbra  of 
vagueness  in  this  context  around  our  laws  with  respect  to  murder,  manslaughter, 
wrongful  death,  negligent  death,  and  all  other  laws  relating  to  the  continuation 
of  "life".  Such  vagueness  until  now  has  been  rightly  denounced  by  the  courts  as 
unconstitutional  in  connection  with  criminal  law. 

S.J.  Res.  10  and  S.J.  Res.  11  do  not  define  so  specifically  when  personhood 
begins.  Thej^  refer  instead  to  "all  human  beings,  including  their  unborn  offspring 
at  every  stage  of  their  biological  development  ..."  Does  this  mean  from  the 
time  of  fertilization?  Or  from  the  time  of  implantation?  Or  if  not,  when?  By 
avoiding  the  question  entirely,  S.J.  Res.  10  and  S.J.  Res.  11  leave  totally  mi- 
answered  and  unanswerable  the  question  whether  the  prescription  and/or  use  of 
such  contraceptives  as  the  I.U.D.,  the  morning  after  pill  and  the  mini-pill  would 
violate  constitutional  rights. 

All  three  of  the  proposed  amendments,  by  redefining  the  word  "person"  as  it 
has  always  been  understood  in  Anglo-American  law,  would  have  some  startling 
side-effects.  Legallj^  birth  would  no  longer  be  a  significant  event.  Presumably^ 
we  would  celebrate  not  our  birthdays  but  (under  Helms)  our  "fertilization  dajs" 
or  (under  Buckley)  our  "beginning  of  biological  development." 

X.  CONCLUSION 

Some  of  the  consequences  I  have  mentioned  may  sound  farfetched.  However, 
they  are  all  real  possibilities  as  would  become  immediately  apparent  if  we  adopted 
any  of  the  amendments  rather  than  speculate  about  them.  What  would  certainly 
follow  upon  an  adoption  of  any  t)f  them  would  be  a  drastic  upheaval  of  our 
established  law  and  legal  traditions.  Regardless  of  the  position  of  an}^  of  us  with 
reference  to  the  abortion  controversy,  these  amendments  must  be  rejected  if 
we  are  to  avoid  legal  chaos  which  would  seriously  threaten  our  present  govern- 
mental sj'stem. 

STATEMENT  OF  HARRIET  P.  PILPEL,  SENIOR  PARTNER, 
GREENBATJM,  WOLFF  &  ERNST,  NEW  YORK,  N.Y. 

Ms.  PiLPEL.  I  appreciate  the  opportunity  of  being  here.  I  would, 
in  many  ways,  prefer  to  address  myself  to 'the  merits  of  the  human 
life  amendments,  but  it  has  been  made  clear  to  me  that  what  I  am 
to  talk  about  today  are  the  collateral  consequences  in  terms  of  our 
legal  vS3\stem.  I  wall,  however,  he  very  happy  to  answer  any  ciuestions 
which  have  to  do  with  the  merits  of  the  amendments  apart  from  their 
collateral  effects  on  our  legal  system. 

M}'  name  is  Harriet  F.  Pilpel.  I  am  a  senior  partner  in  a  New  York 
law  firm,  and  vice  chairman  of  the  American  Civil  Liberties  Union. 
Our  firm  is  general  counsel  to  Planned  Parenthood  and  a  number  of 
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other  organizations  interested  in  preserving  freedom  of  reproductive 
choice. 

The  amendments  under  consideration  today,  in  my  opinion,  pose 
a  serious  threat  to  freedom  of  reproductive  choice,  and  if  enacted, 
would  have  far-reaching  collateral  consequences  which  would  be 
highly  damaging  to  our  whole  legal  system.  I  am  addressing  myself, 
as  I  said,  to  those. 

First,  I  would  like  to  mention  that  all  three  amendments  talk  about 
a  right  to  life  generally  in  the  context  of  the  U.S.  law  as  it  has  been 
until  now.  However,  nowhere  in  our  Constitution,  or  in  any  amend- 
ment adopted  to  date,  is  there  any  reference  to,  or  indeed  any 
guarantee  of,  a  right  to  life  for  anyone.  Some  affirmative  rights  are 
guaranteed  by  the  Constitution,  such  as  the  right  to  assemble  peace- 
ably, the  right  to  keep  and  bear  arms,  the  right  to  a  speedy  and  public 
trial  by  jury  and  to  counsel  in  a  criminal  prosecution,  and  the  right 
to  vote. 

But  there  is  no  guaranteed  "light  to  life"  for  anyone  born  or  unborn. 
All  that  the  Constitution  at  the  present  time  does  in  this  context  is 
to  forbid  the  Government — Federal,  State  or  local — from  depriving 
any  one  of  life  without  due  process  of  law.  This  is  accomplished  by  the 
5th  and  14th  amendments  which  operate  only  against  the  Govern- 
ment. Neither  amendment  confers  any  right  to  life  in  general. 

Perhaps  we  might  well  consider  at  this  stage  of  our  constitutional 
development,  amending  the  Constitution  so  that  it  would  guarantee 
a  right  to  life  for  all  persons  within  the  jurisdiction  of  the  United 
States — not  just  those  who  are  not  yet  born.  Such  a  right  would 
certainly  extend  at  least  a  guarantee  of  the  continuation  of  the 
biological  physical  life  of  all  our  people. 

Such  an  amendment,  for  example,  would  guarantee  all  of  us,  at  the 
very  least,  that  minimum  of  food,  clothing,  shelter,  and  medical  care 
which  is  necessary  to  sustain  the  continued  physical  existence  of  all 
of  us.  Such  a  guaranteed  right  to  life,  which  I  repeat  we  do  not  have 
now,  would  mean  that  there  would  be  a  constitutional  obligation  on 
the  part  of  Government  to  assure  to  each  individual — unborn  and 
born — ^access  to  all  hfe-sustaining  essentials.  None  of  us  has  such  a 
constitutional  right  at  the  present  time. 

Senator  Helms'  amendment,  Senate  Joint  Resolution  6,  clearly 
provides  for  such  a  right.  It  says,  "every  human  being  subject  to  the 
jurisdiction  of  the  United  States  or  any  State  shall  be  deemed  from 
the  moment  of  fertilization  to  be  a  person  and  entitled  to  the  right 
of  life."  This  must  mean  all  of  us — born  and  unborn.  Both  Buckley 
amendments  also  refer  specifically  to  a  right  to  life  which  would  apply 
to,  "all  human  beings,  including  their  unborn,  offspring  at  every 
stage  of  their  biological  development  irrespective  of  age,  health, 
function,  or  condition  of  dependency."  That  would  apply  to  everyone 
who  is  alive — ^born  and  unborn.  The  right  to  life  amendment  which 
Senator  Buckley  endorsed  this  morning,  No.  11,  seems  to  confer  such 
a  right  to  life  only  on  the  unborn. 

What,  we  should  ask  ourselves,  would  be  the  effect  of  adopting 
these  amendments? 

No  one  can  fully  answer  that  question,  since  history  has  shown 
repeatedly  that  every  amendment  to  the  Constitution  has,  after  years 
of  judicial  interpretation,  come  to  mean  something  more,  and  often 
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something  quite  different,  from  its  original  sponsors'  intention.  For 
example,  the  14th  amendment  was  adopted  after  the  Civil  War  to 
protect  blacks  from  State  action  in  violation  of  their  new  freedom. 
Yet  the  term  "person"  in  that  amendment  was  later  defined  to  include 
corporations,  and  the  amendment  itself,  which  was  used  at  one  time 
to  bar  needed  social  reforms,  more  recently  has  become  a  protector 
of  many  individual  liberties,  although  only  against  action  of  the 
Government. 

What  is  clear  is  that  the  courts  would  have  to  define  any  newly 
guaranteed  right  to  life. 

Senator  Bayh.  May  I  ask  as  an  aside,  the  definition  of  person? 
Did  it  ever  strike  you  as  unique  that  that  does  apply  to  corporations 
and  not  to  women  according  to  the  court  definition? 

Ms.  PiLPEL.  I  think  it  does  apply  to  women. 

Senator  Bayh.  The  court  has  never  applied  it. 

Ms.  PiLPEL.  There  is  an  amendment  to  the  Constitution  which  has 
€onferred  personhood  on  women. 

Senator  Bayh.  Unfortunately,  we  are  four  States  short  on  that. 

Ms.  PiLPEL.  I  am  not  talking  about  the  Equal  Rights  Amendment; 
I  am  talking  about  the  19th  amendment  that  guarantees  all  women 
the  right  to  vote.  And  I  believe  that  that  amendment  establishes 
that  women  are  persons.  Actualh^,  I  do  not  think  the  court  has  ever 
denied  that  women  are  persons. 

Senator  Bayh.  The  Court  has  never  permitted  women  to  have  equal 
treatment  under  the  law  on  the  basis  of  that  definition  of  the  word 
''person". 

Ms.  PiLPEL.  I  think  that  is  questionable.  Senator.  Actually,  there 
are  many  people  who  feel  that  the  14th  amendment  has  really  guaran- 
teed equality  of  treatment  for  women  to  a  very  considerable  extent. 
Indeed,  the  Congress  passed  equal  opportunity  laws — passed  some 
years  ago  that  do  gviarantee  women  equal  protection  in  a  variety  of 
contexts. 

I  doubt  very  much  that  there  is  aiw  holding  of  any  court  that  a 
woman  is  not  a  person,  and  indeed,  I  read  the  Constitution  in  terms  of 
its  preamble  and  all  its  amendments  as  appl3'ing  to  women  as  persons. 

Senator  Bayh.  Has  there  ever  been  a  case  decided  by  the  Supreme 
Court  where  a  majority  of  the  justices  have  ruled  discrimination 
against  women  to  be  illegal  on  the  basis  of  the  14th  amendment? 

Ms.  PiLPEL.  I  think  there  has.  I  believe  the  LaFleur  case  which  was 
decided  just  a  little  over  a  year  ago  held  that  the  deterrance  to  preg- 
nancy involved  enforced  prolonged  absences  by  women  teachers  from 
school  by  reason  of  their  having  a  baby  violated  their  rights.  The  Court 
clearly  recognized  that  Xhey  could  not  be  thus  penalized  for  being 
women  in  relation  to  bearing  children.  I  believe  that  that  decision — 
both  the  majority  and  concurring  opinions — made  quite  clear  some- 
thing, which  had  not  worried  me  before,  namely  that  women  are 
persons. 

Senator  Bayh.  So  had  I,  and  I  would  assume  that  the  equal  rights 
amendment  would  not  be  necessary.  Even  in  that  case,  the  Court 
stopped  short  of  suggesting  that  sex  was  a  classification  inherently 
suspect,  and  they  very  conveniently  talked  about  a  reasonable  classi- 
fication not  suggesting  that  if  this,  indeed,  differentiates  between 
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women  and  men,   that  is  invariably  unconstitutional.   This  is  not 
relevant  here. 

Ms.  PiLPEL.  I  agree  Avith  you  that  the  equal  rights  amendment 
should  be  passed  but  I  feel  that  the  Court  has  long  passed  the  point  of 
ever  denying  that  women  are  persons. 

Senator  Bayh.  They  never  unequivocally  did.  They  are  under  the 
14th  amendment.  Go  back  and  read  that  and  see.  They  come  to  a 
different  interpretation. 

Ms.  PiLPEL.  I  think  we  are  on  the  same  side. 

What  is  clear,  however,  judging  from  what  I  just  said,  is  that  no 
admendment  is  ever  self-explanatory.  The  Court  would  have  to 
define  a  newly  guaranteed  right  to  life,  and  when  we  think  of  the 
litigation  that  has  followed  the  delcaration  of  the  right  to  equality 
of  treatment  as  far  as  racial  discrimination  is  concerned,  you  can 
just  imagine  the  litigation  which  will  follow  the  passage  of  an}'  of 
these  so-called  right  to  life  amendments. 

As  I  have  pointed  out,  such  a  right  to  life  would,  at  the  very  least, 
call  for  affirmative  Government  action  to  assure  every  person — born 
and  unborn — of  the  basic  necessities  which  are  prerequisite  to  bio- 
logical survival;  food,  clothing,  shelter,  and  medical  care.  However, 
since  man  does  not  live  by  bread  alone,  it  might  well  be  argued  that 
a  right  to  life  means  something  more  than  just  going  on  living  in  the 
sense  of  physical  existence.  Perhaps  such  a  right  would  also  entail, 
on  the  part  of  Government,  an  obligation  with  respect  to  the  quality 
of  life  which  must  be  constitutional!}^  maintained. 

Would  not  the  right  to  life  be  violated  in  situations,  for  example, 
where  children  already  born — and  adults — are  compelled  by  our 
economic  system  to  live  in  substandard  housing  where  they  are  ex- 
posed daily  to  attack  by  such  vermin  as  rats  which  recent  studies 
have    demonstrated    many    Americans — adults    and    children — are. 

I  need  only  mention  battered  babies.  The  Government  would 
certainly  have  to  step  in  and  assure  all  battered  babies — of  which 
there  are,  unfortunately,  tens  of  thousands — the  minimum  conditions 
for  continued  existence.  In  other  words,  I  would  like  to  say  again, 
I  do  not  deny  that  it  might  be  a  good  idea  to  have  persons  subject  to 
U.S.  constitutional  jurisdiction  being  guaranteed  a  right  to  life. 
But  any  consideration  of  such  a  proposal  must  take  into  account 
all  its  ramifications,  and  not  be  limited  only  to  the  rights  of  unborn 
persons,  since  unborn  persons  would  be  a  small  minority  of  those 
affected. 

I  will  now  consider  the  amendments  one  at  a  time. 

As  I  have  said,  the  Helms  amendment  would  create  a  guaranteed 
right  to  life  to  which  every  human  being  from  the  moment  of  fertiliza- 
tion would  be  entitled.  The  amendment  provides  for  no  exceptions. 
It  leaves  it  up  to  Congress  and  the  several  States  to  enforce  the 
article  by  appropriate  legislation. 

Since  the  proposed  amendment  was  designed  to  prevent  abortion, 
let  us  first  consider  its  collateral  eft'ects  in  that  area.  The  Helms 
amendment,  as  was  clear  this  morning,  gives  no  guidance  to  Con- 
gress and  the  several  States  as  to  how  the  right  to  life  of  the  woman 
is  to  be  balanced  as  against  the  right  to  life  of  the  fetus  where  those 
rights  are  in  conflict.  If  it  is  necessary  to  destroy  the  fetus  in  order 
to  save  the  life  of  the  woman,  what  is  the  doctor  to  do?  As  I  read  this 
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proposed  amendment,  it  would  be  up  to  Congress  and  the  States 
to  make  that  choice,  and  nothing  would  prevent  them  from  placing 
the  life  of  the  fetus  ahead  of  the  life  of  the  woman. 

Since  the  amendment  would  create  for  the  fu'st  time  a  federally 
guai"anteed  right  to  life,  such  questions  would  have  to  be  answered 
as,  could  the  Federal  Government  still  draft  men  and  send  them  off 
to  war  where  at  least  some  of  them  would  certainly  be  killed  and  thus 
deprived  of  the  right  to  life?  Would  not  capital  punishment  be  un- 
constitutional in  all  circumstances?  What  would  happen  to  the  estab- 
lished exception  of  self-defense  to  vhtually  all  our  laws  against 
homicide? 

Moreover,  the  amendment — we  are  still  talking  about  the  Helms 
amendment — would  give  Government  broad  new  powers  much  be- 
yond anything  that  Government  has  had  before.  In  order  to  protect 
the  right  to  life  of  all  persons.  Congress  and  the  States  would  be  called 
upon  to  enact  far-reaching  legislation  for  the  support  and  maintenance 
of  all  individuals;  indeed,  as  this  obligation  would  extend  not  only 
from  the  cradle  to  the  grave  as  in  some  of  the  Socialist  countries, 
but  from  the  womb  to  the  tomb,  which  would  even  be  a  longer  period 
of  time. 

Let  us  look  now  at  the  Buckley  amendment,  Senate  Joint  Resolu- 
tion 10,  because  this  is  more  limited  in  scope  and  does  not,  as  far  as  I 
can  see,  accomplish  what  Senator  Buckley  realh^  wants  to  accomplish. 
But  it  would,  nonetheless,  create  chaos  in  numerous  areas  of  the  law. 

This  amendment,  Senate  Joint  Kesolution  10,  provides  that  ''with 
respect  to  the  right  to  life" — ^as  I  have  said,  there  is  not  any  right  to 
life  guaranteed  b}^  the  Constitution  now,  the  w^ord  "person"  as  used 
in  this  article  applies  to  all  human  beings  which  I  must  include  women,, 
"including  their  unborn  offspring  at  ever}-  stage  of  then  biological 
development."  This  amendment  does  make  an  exception  for  "an 
emergency  when  a  reasonable  medical  certainty  exists  that  a  con- 
tinuation of  the  pregnancy  will  cause  the  death  of  the  mother." 
Enforcement  is  left  to  Congress  and  the  several  States. 

Fhst  of  all,  although  this  amendment  does  not  in  so  many  words,, 
guarantee  a  right  to  life  the  way  the  Helms  amendment  does,  it  uses 
that  expression  and  might  well  lead  to  all  the  litigation  and  Govern- 
ment's all  encompassing  power  over  all  aspects  of  life  as  the  Helms- 
amendment  would. 

However,  this  amendment  would  appear  to  protect  "persons" 
onl}^  against  Government  action— persons  born  and  unborn.  It  seems 
clear  that  if  Senate  Joint  Resolution  10  were  adopted,  it  would  do 
nothing  to  take  away  from  women  and  their  doctors  the  right  to 
decide  whether  or  not  to  abort  a  fetus.  Prof.  Laurence  Tribe  of  the 
Harvard  Law  School,  in  previous  hearings  before  this  subcommittee, 
pointed  out  that  the  amendment  operates  only  against  Government 
action.  Thus,  if  a  legislative  bod}^  permitted,  but  did  not  cause  the 
death  of  a  fetus,  the  amendment  would  not  apply;  however,  it  would 
prevent  government  agencies  like  Federal,  State,  and  municipal 
hospitals,  from  permitting  abortions  on  their  premises  because  they 
are  government  agencies. 

In  that  respect,  Buckley  No.  10,  would  have  the  unfortunate 
result  of  preventing  poor  and  indigent  women  from  obtaining  abor- 
tions from  public  facilities,  but  would  not  interfere  with  the  ability 
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of  affluent  and  rich  women  to  obtain  abortions  from  private  doctors, 
clinics,  and  hospitals. 

Outside  the  abortion  field,  the  amendment  would  have  even  more 
widespread  collateral  consequences.  The  word  person  would  be 
broadened  b}^  this  amendment  to  include  the  unborn,  and  Congress 
and  the  State  legislatures  would  be  empowered  to  enforce  the  rights 
of  unborn  persons  with  confusing  and  disastrous  effects  upon  our 
laws  relating  to  crimes,  torts,  and  medical  malpractice. 

Before  I  specifically  go  to  the  effect  on  the  other  nonabortion  areas, 
let  us  take  a  quick  look  at  S.J.  11,  the  Buckley  amendment  which,  I 
think.  Senator  Buckley  indicated  this  morning  was  the  one  he 
preferred. 

This,  I  think,  would  have  the  most  serious  collateral  effects  of  all 
three  amendments.  Unlike  the  other  two  proposals,  S.J.  11  applies 
onl}^  to  unborn  persons,  and  it  provides  that:  "no  unborn  person 
shall  be  deprived  of  life".  And  then  I  think  the  next  three  words  are 
very  important:  "by  any  person".  Such  a  provision  in  the  U.S. 
Constitution  would  involve  a  totally  new  application  of  the  5th  and 
14th  amendments  which,  I  have  said,  presently  appl}^  not  against  any 
person,  but  only  against  action  by  the  Government. 

By  according  a  new  and  special  protection  against  the  action  of 
any  person  instead  of  just  the  Government  to  unborn  persons,  this 
amendment  would  give  unborn  persons  far  greater  constitutional 
protection  than  any  of  us  who  have  already  been  born  have  or  ever 
have  had.  For  the  first  time,  private  individuals,  as  well  as  the  Gov- 
ernment, would  be  subject  to  the  constitutional  restraints  of  the  5th 
and  14th  amendments,  but  only  with  respect  to  the  unborn. 

I  am  not  going  to  read  the  quote  from  the  U.S.  Supreme  Court 
way  back  in  1883,  which  appears  on  page  10  of  my  testimony,  be- 
cause I  merely  put  it  in  to  make  clear  that  the  amendments — 5th 
and  14th — do  not  apply  against  the  actions  of  individuals  as  opposed 
to  Government.  That  is  what  that  quote  says. 

The  amendment  proposed  by  S.J.  11  would  create  a  whole  new 
area  of  congressional  control,  namely  the  protection  of  unborn  persons, 
against  injury  by  any  person,  even  a  person  not  acting  for  the  Govern- 
ment. This  would  call  for  a  Federal  law  of  crimes  against  the  fetus, 
including  abortion,  which  would  have  to  be  enforced  by  the  FBI  and 
other  Federal  agencies  which  are  already  overburdened  without  the 
addition  of  this  new  caseload. 

Any  attempt  to  enforce  the  right  to  life  of  the  fetus  would  not  only 
be  a  wholesale  invasion  of  the  right  of  privacy  of  all  women  of  child- 
bearing  age,  but  would  surely  necessitate  a  Federal  law  enforcement 
apparatus  which  would  threaten  everybody's  privacy.  In  the  interests 
of  the  unborn  we  would  be  giving  them  protection  far  beyond  any 
accorded  to  those  already  born,  and  we  would  have  taken  a  long  step 
toward  creating  an  all-powerful  Federal  bureaucracy. 

I  will  now  discuss  some  of  the  specific  effects  in  terms  of  criminal 
law  and  tort  law,  including  malpractice,  which  would  flow  from  all 
three  amendments. 

If  the  fetus  is  a  person  or  a  human  being,  anyone  committing  a  lesser 
crime  which  resulted  in  a  miscarriage  would  apparently  be  guilty  of 
murder  under  the  so-called  felony-murder  rule,  which  classifies  as 
murder  the  killing  of  a  person  in  the  course  of  a  lesser  crime. 
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As  Professor  Byrn  has  noted,  at  no  time  in  the  histoiy  of  Anglo- 
American  hiw,  even  at  its  strictest,  has  abortion  ever  been  the 
equivalent  of  murder. 

I  would  like  to  point  out  that  abortion  was  not  even  an  offense  when 
tliis  country  was  founded.  Abortion,  after  quickening  became  an 
offense  only  in  the  19th  Century,  and — the  strict  abortion  laws — 
generally  came  into  existence  only  after  the  middle  of  the  19th 
century.  A  great  deal  of  the  talk  on  the  subject  of  our  "reverence  for 
life"  in  the  ])ast  has  to  be  read  in  the  context  of  the  fact  that  neither  in 
England  or  in  the  United  States  was  earl}^  abortion  a  criminal  offense 
until,  well  into  the  19th  centur3^ 

Under  the  proposed  amendments,  anyone  charged  with  criminal 
recklessness,  or  indeed  negligence,  which  resulted  in  a  miscarriage 
might  well  be  guilty  of  the  crime  of  manslaughter.lt  seems  to  me 
prosecutors  would  have  a  dut}^  to  investigate  every  miscarriage  to  see 
it  if  resulted  from  fetus  abuse  or  carelessness  or  recklessness.  Of  all 
conceptions,  30  percent  result  in  spontaneous  miscarriage  anyway. 
Would  a  woman  who  si)ontaneously  miscarried  automatically  be  under 
suspicion  of  fetus  murder?  Could  every  fertile  female  in  the  United 
States  be  required  to  have  a  ])regnancy  test  every  month  to  ascertain 
whether  she  has  a  person  inside  of  her?  How  else  could  crimes  against 
the  fetus  person  be  detected,  especially  when  the  fetus  is  onh^  2  or  4  or 
even  8  or  10  weeks  old? 

An  amendment  that  talks  about  the  moment  of  fertilization  or 
every  stage  of  biological  development  would  presumably-  apply  even 
when  the  fetus  was  1  hour  old. 

Many  questions  would  arise  with  respect  to  the  conduct  of  the 
])regnant  woman  herself.  If  she  took  a  medicine  which  caused  the 
expulsion  of  the  fetus,  would  she  be  violating  a  constitutional  amend- 
ment and  be  guilty  of  murder?  Would  the  answer  to  that  question 
depend  on  whether  she  intended  it  to  cause  a  miscarriage?  Would  she 
be  equally  guilty  if  she  did  not  intend  the  miscarriage,  but  the  medi- 
cine she  took  to  preserve  her  own  health,  unfortunately  had  that 
result? 

One  thing  is  clear.  If  the  fetus  were  a  person  entitled  to  due  i)rocess 
and  equal  protection  from  the  moment  of  conception,  every  i)regnant 
woman  would  constantly  be  acting  at  her  peril.  Presumably,  the 
State  could  enjoin  a  safety  regimen  on  every  i)regnant  woman  and 
hold  her  accountable,  civilly  and  criminally,  for  any  injury  that  the 
fetus  suffered  which  she  might  have  avoided.  This  would  be  such  a 
l^rofound  invasion  of  the  right  of  privacy  of  every  fertile,  and  cer- 
tainly every  jiregnant  woman,  that  even  the  worst  totalitarian  sys- 
tems of  surveillance  would  seem  mild  by  comparison. 

The  effect  on  the  law  of  torts  as  well  as  the  criminal  law,  would  be 
great.  As  Professor  Byrn  pointed  out,  under  present  law  tort  recovery 
for  injury  to  the  fetus  is  permitted,  if  at  all,  only  if  the  alleged  tort 
occurs  at  a  time  when  the  fetus  is  viable.  And,  in  many  States,  only 
if  the  fetus  is  actually  born.  In  New  York,  and  many  other  States, 
there  can  be  no  recovery  even  for  injury  to  a  viable  fetus  unless  a 
child  is  subsequently  born  alive.  It  may  well  be  that  the  adoption  of 
any  of  these  amendments  would  alter  this  rule,  and  that  the  courts 
and  legislatures  would  be  required  to  recognize  the  right  to  life  of  a 
fetus  in  civil,  as  well  as  criminal,  litigation. 
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Difficult  questions  would  arise  under  the  automobile  guest  statutes. 
What  are  the  rights  of  a  guest  in  an  automobile?  What  if  the  driver- 
has  no  knowledge  that  the  woman  is  pregnant?  Could  the  estate  of  a 
fetus  sue  an  airline  on  the  ground  that  miscarriage  was  caused  by  an 
especially  turbulent  flight  which  could  have  been  avoided  by  the 
choice  of  another  route?  Or  should  the  airline  have  refused  to  carrj^ 
the  expectant  mother?  Or  would  that  depend  on  whether  the  airline 
officials  knew,  or  could  have  kno\\'n  that  she  was  pregnant? 

And  what  of  intrafamily  immunities?  This  area  of  la\\'  is  opening 
up  today  so  that  live  children,  that  is  cliildren  who  have  been  born 
alive  and  are  alive  then  they  are  injured  bj^,  for  example,  a  negligent 
act  of  their  parents,  can  sue  their  parents  for  tortious  injury.  Would 
the  proposed  amendment  allow  the  fetus  also  to  sue  the  pregnant 
woman  in  tort? 

Could  any  of  the  proposed  amendments  be  interpreted  to  mean 
that  anyone  with  an  interest  in  the  birth  of  a  child  has  a  right  to  sue 
if  the  fetus  does  not  get  born?  Could  such  a  right  be  extended  against 
a  woman  where  the  woman  was  negligent  with  respect  to  maintenance 
of  her  pregnancy?  All  of  these  questions,  no  matter  how  they  were 
answered,  would  result  in  the  direction  of  federalizing  the  tort  of 
negligence,  which  again  would  enormously  complicate  the  law  and 
add  greatly  to  the  already  overburdened  docket  of  the  Federal 
courts.  Indeed,  it  is  almost  impossible  to  figure  out  how  they  could 
accommodate  this  litigation. 

Let  us  look  for  a  moment  at  medical  practice  and  maljiractice. 
ISlalpractice  insurance  now  costs  about  $15,000  a  j^ear  for  a  physician 
before  he  even  opens  his  office — if  he  is  going  to  open  his  office  in 
New  York.  If  every  fetus  had  a  guaranteed — b}^  the  Constitution — 
right  to  life,  presumably  there  would  be  a  whole  new  variety  of  mal- 
practice actions  against  doctors  charged  with  negligence  in  connection 
with  pregnancies. 

In  addition  to  claims  on  behalf  of  the  woman,  there  would  certainly 
be  claims  on  the  part  of  dead  or  injured  fetuses.  In  a  situation  where 
a  lifesaving  medical  procedure  or  a  drug  prescribed  for  the  woman 
had  the  effect  of  possibl}^  causing  a  miscarriage — which  I  mentioned 
above — the  doctor  would  alwaj^s  be  at  risk  of  a  charge  of  violation 
of  the  constitutional  rights  of  the  fetus  by  prescribing  that  drug. 

Thus,  his  medical  judgment  with  respect  to  the  medical  steps  he 
thought  necessary  to  protect  the  woman  might  be  restrained  to  the 
point  where  he  would  not  feel  free  to  prescribe  the  treatment  he 
considered  approjiriate  for  the  woman.  Indeed,  the  Buckle}^  amend- 
ment, Senate  Joint  Resolution  11,  would  force  or  could  force  all 
hospitals  to  adopt  practices  similar  to  those  currently  in  use  at  some 
Catholic  hospitals,  where  the  life  of  a  woman  may  not  be  placed  above 
the  life  of  the  fetus.  It  is  true  that  the  Buckley  amendments  make  an 
exception  for  this;  the  Helms  amendment  does  not.  But  experience 
under  the  old  restrictive  abortion  laws  had  demonstrated  that  this 
criterion  of  avoiding  the  death  of  a  woman — ^and  the  Buckle}-"  amend- 
ment. Senate  Joint  Resolution  10  talks  of  "a  reasonable  medical 
certainty  that  continuance  of  the  pregnancy  will  cavise  the  death  of 
the  mother" — is  so  imprecise  that  doctors  would  be  constant!}'  acting 
at  their  peril  in  guessing  what  it  meant  in  any  particular  case. 
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The  chilling  effect  on  medically  mandated  treatment  of  the  woman 
is  incalculable,  as  is  the  substantial  increase  in  the  already  staggering 
costs  of  malpractice  insurance. 

Finally,  we  do  not  know  exactly  at  what  point  in  time  the  fetus 
-would  become  a  person  under  any  of  the  proposed  amendments.  The 
Helms  amendment  talks  of  the  moment  of  fertilization,  and  the 
Buckle}^  amendments  in  terms  of  every  stage  of  biological  develop- 
ment. Whichever  were  adopted,  physicians  would  have  to  indulge  in  a 
gigantic  guessing  game  as  to  exactly  when  the  fetus  became  a  person ; 
that  is,  when  it  came  into  existence. 

Some  contraceptives  today  prevent  fertilization;  some  prevent 
implantation;  ancl  as  to  others,  the  exact  way  in  which  they  work  is 
not  known.  Moreover,  it  is  not  possible  to  determine  in  any  event, 
ivhen  fertilization  or  implantation  takes  place.  Senate  Joint  Resolu- 
tion 6  would  create  a  very  great  amount  of  uncertainty  with  respect 
to  murder,  manslaughter,  wrongful  death,  negligent  death,  and  all 
the  other  laws  relating  to  the  continuation  of  life.  I  personally  think 
the  vagueness  involved  would  make  any  such  law  unconstitutional. 
Of  course,  a  constitutional  amendment  cannot  be  unconstitutional; 
ljut  these  amendments  would  be  clearly  unconstitutional  on  the 
grounds  of  being  vague  if  any  one  of  these  were  made  the  subject  of 
proposed  legislation. 

All  three  of  the  proposed  amendments,  redefine  person  differently 
from  the  way  it  has  always  been  understood  in  Anglo-American  law, 
would  have  startling  side-effects.  For  example,  birth  would  no  longer 
be  a  significant  event.  We  would  celebrate — -under  Helms — I  would 
imagine  our  fertilization  days,  or — under  Buckley — the  day  of  the 
beginning  of  our  biological  development,  (which  would  be  difficult 
because  no  one  can  pinpoint  the  time  of  either  of  these  events). 

Now  there  is  one  more  point  I  would  like  to  make  which  is  set  forth 
in  an  addendum  to  my  testimony  and  of  which  I  gave  Mr.  Heckman 
copies  this  morning.  I  think  it  should  be  pointed  out  in  addition  to 
introducing  the  Federal  Government  into  areas  which  until  now  have 
laeen  the  exclusive  provinces  of  the  States,  all  three  amendments 
Avould  raise  serious  problems  with  respect  to  the  relationships  between 
the  Federal  and  State  Governments,  because  all  three  provide  for 
enforcement  through  appropriate  legislation  by  Congress  and  by  the 
several  States.  The  authorization  of  power  to  Congress  in  connection 
Avith  a  constitutional  amendment  is  not  unusual  and  I  have  given  some 
■examples  in  the  addendum.  But,  because  the  Helms  and  Buckley 
.amendments,  with  the  possible  exception  of  section  2  of  Buckley  11, 
are  not  self -executing,  the  enforcement  authorization  contained  in 
these  amendments  would  permit  both  the  Federal  and  State  govern- 
ments to  enact  substantive  laws  to  protect  the  right  to  life.  These 
amendments,  thus,  would  make  likely  the  enactment  of  numerous 
inconsistent,  and  possibly  conflicting  laws  affecting  not  only  abortion, 
but  also  every  other  area  of  law  involving  the  right  to  life,  which,  as  I 
pointed  out  really  would  mean  every  area  involving  conditions 
threatening  to  the  life  of  any  human  being. 

The  amendments  give  no  guidance  as  to  whether  Federal  or  State 
law  or  other  government  action  is  to  prevail,  since  the  amendments 
make  the  protection  of  the  fetus  the  province  of  both  the  Federal  and 
State  governments.  Perhaps  most  laws  in  this  area  where  there  is  a 
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conflict  between  Federal  and  State  regulation  would  be  void  for 
vagueness  because  of  the  conflict. 

The  language  of  the  Buckley  amendment  seems  to  make  clear  that 
the  States  could  enact  right  to  life  law  within  their  geographical 
confines,  but  a  question  could  rise  as  to  whether  the  State's  power 
could  be  exercised  fell  within  the  spheres  of  action  reserved  to  the 
States  under  the  10th  amendment?  Could  Congress,  for  example, 
enact  right  to  life  laws  in  aU  States,  or  could  it  only  enact  lavv^s  in  the 
areas  of  Federal  jurisdiction,  such  as  the  District  of  Columbia  or 
Army,  Navy  or  Air  Force  compounds? 

There  is  nothing  in  the  amendments  that  gives  an}'  guidance  as  to 
the  answers  to  these  questions. 

In  addition  to  all  the  other  unfortunate  collateral  legal  consequences 
these  amendments  would  present  serious,  insoluble  questions  of 
inter-governmental  relationships.  These,  like  questions  involving  the 
definition  of  the  ''right  to  life",  would  add  greatly  to  the  courts* 
already  crowded  dockets.  We  might  have  to  set  up  new  right  to  life 
courts;  the  sole  function  of  which  would  be  to  decide  exactly  whose 
right  to  life  had  been  threatened  or  taken  away  by  whom  and  how. 

Senator  Bayh.  You  were  here  this  morning  when  Professor  Byrn 
and  I  had  our  little  discussion?  Were  you  here  during  that  time? 

Ms.  PiLPEL.  Yes  I  was. 

Senator  Bayh.  I  am  sure  you  heard  him  describe  rather  strongly 
that  in  his  judgment,  the  proposed  amendment  would  not  require 
different  treatment  of  legal  rights  than  before  Boe  vs.  Doe.  Do  you 
feel  contrary?  Could  you  be  more  specific  than  you  have  been  on  that? 

Ms.  PiLPEL.  I  am  not  sure  I  understand  the  question,  Senator. 

Senator  Bayh.  Well,  Professor  Byrn  suggested  that  this  would  not 
increase  the  legal  rights  of  an  unborn  child,  or  fetus,  prior  to  birth 
other  than  what  it  is  now,  or  was. 

Ms.  PiLPEL.  In  Roe  against  Doe? 

Senator  Bayh.  Yes. 

Ms.  PiLPEL.  It  certain!}'  increases  their  rights  since  the  197;? 
Roe  and  Doe  decisions.  The  appeal  to  tradition  and  history  is  mis- 
placed because  there  were  no  laws  against  early  abortion  in  either 
England  or  America  prior  to  the  19th  century.  Indeed,  so  far  as  I 
know,  there  were  no  laws  against  abortion  prior  to  quickening  until 
the  middle  of  the  19th  centuiy.  The  laws  that  were  then  enacted 
were  adopted,  I  beUeve,  not  for  the  protection  of  the  life  of  the  unborn, 
but  for  the  protection  of  the  life  of  the  pregnant  woman.  The  Cyril 
Means  articles  cited  by  the  U.S.  Supreme  Court  in  the  Roe  and  Doe 
decisions,  as  well  as  the  other  authorities  cited  by  the  Court  and 
Professor  Aleans  seem  to  me  to  shows  that  Professor  Byrn's  appeal  to 
tradition  is  totally  misplaced. 

It  is  always  easy  to  refer  to  precedents,  from  time  immemorial 
but  such  references  do  not  make  it  so.  The  Supreme  Court  indicated 
in  its  decisions  that  abortion  was  generally  permitted  vv^ay  back  in 
the  days  of  the  ancient  Greeks.  I  would  also  like  to  point  out  that 
prior  to  the  Roe  and  Doe  decisions,  more  than  20  States  permitted 
abortion  for  many  reasons  in  addition  to  preserving  the  life  of  the 
woman,  ranging  all  the  way  from  allowing  abortion  on  request  up  to 
a  specified  point  in  pregnancy,  as  in  New  York,  and  several  other 
States,  or  for  such  reasons  as  that  the  pregnancy  was  the  result  of 
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rape  or  incest,  threatened  to  produce  defective  offspring,  imperiled 
the  health,  mental  or  physical,  of  the  woman  and  so  on. 

Thus  even  in  the  recent  past,  it  is  clear  that  the  unborn  had  no 
such  rights  as  Professor  Byrn  has  suggested.  Finally,  it  is  interesting 
to  note  that  more  than  half  of  the  Earth's  territory  today  and  the 
overwhelming  majority  of  the  Earth's  people  today  are  living  in  so- 
cieties where  the  laws  permit  abortion  far  more  freely  than  Professor 
Byrn  indicated.  The  major  nations  of  the  world — India,  China,  the 
Soviet  Union,  the  United  States,  France,  England,  all  the  Scandinavian 
countries — ^and  many  others  permit  abortion  in  a  very  Avide  variety 
of  circumstances.  It  is,  therefore,  verj^  difficult  to  understand  Professor 
BA'rn's  point,  that  if  we  were  to  go  back  to  pre-Roe  and  Doe  days,  we 
would  be  reflecting  some  sort  of  historical  or  international  consensus, 
that  is  not  so. 

Senator  Bayh.  In  this  whole  business  of  criminal  culpability  and 
penalties,  would  it  be  possible  for  a  State  legislature  to  ascribe  one  degree 
of  criminality  to  a  doctor  who  participated  in  an  abortion,  and  another 
to  a  mother,  perhaps  excepting  the  mother  all  together?  Would  that 
be  possible  or  not  if  this  amendment  were  passed? 

Ms.  PiLPEL.  If  the  amendment  were  passed,  I  think  that  a  dis- 
tinction could  be  made  between  the  doctor  and  the  woman  if  it  were 
a  reasonable  distinction.  Professor  Batu  keeps  on  appealing  to  Skinner 
against  Oklahoma  as  though  somehow  that  case  held  that  that  some- 
thing could  be  done.  I  am  sure  Professor  Bj^rn  knows  that  Skinner 
against  Oklahoma  held  that  the  sterilization  statute  in  that  case  was 
unconstitutional  as  a  denial  of  legal  protection.  The  Supreme  Court 
failed  to  find  any  rational  basis  or  compelling  necessity  for  the  line 
drawn  by  statute  in  that  case  between  those  who  were  required  to  be 
sterilized  in  Oklahoma,  and  those  who  were  not.  Thus,  the  holding  of 
that  case  is  that  the  statute  involved  was  unconstitutional. 

To  answer  A^our  question  whether  or  not  a  distinction  between 
the  doctor  and  the  woman  could  be  made,  that  would  depend  on  what 
the  courts  held  the  demands  of  the  equal  protection  clause  were. 
I  can  imagine  that  they  might  find  that  there  were  sufficient  dis- 
tinctions between  the  woman  and  the  doctor  to  warrant  different 
treatment.  Equal  protection  requires  a  factual  as  well  as  a  legal 
shoA\dng.  It  would  depend  in  each  case  on  what  the  facts  of  the  case 
were,  and  what  the  legislative  justification  was  for  drawing  the 
distinction. 

Senator  Bayh.  Of  course  the  passage  of  a  constitutional  amend- 
ment does  not  automatically  prescribe  penalties  for  commission  of 
constitutional  violation.  That  has  to  be  defined  by  a  legislative  body. 

Ms.  PiLPEL.  Apparently  by  a  lot  of  legislative  bodies  under  these 
amendments,  since  both  the  State  legislatures  and  the  Congress, 
and  presumably  territorial  legislatures,  would  all  ha\^e  the  right  to 
enact  statutes  in  support  of  whichever  amendment  was  adopted. 

As  I  said  before,  the  conflict  could  be  very  serious.  Abortion  law 
differences  would  undoubtedly  result  of  the  sort  that  we  had  before 
Roe  and  Doe  when  some  States  permitted  abortion  and  others  did 
not,  so  that  women- — if  they  had  the  money — would  go  to  the  States 
where  abortions  were  legal.  In  addition  to  that,  I  really  do  not  know 
what  the  courts  would  use  as  a  guide  for  deciding  Avith  reference  to 
what  went  on  Av^thin  the  boundaries  of  a  State,  whether  the  State  or 
Federal  law  would  control. 
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Recently  in  a  case  decided  by  the  Supreme  Court  of  Massachusetts 
one  of  the  concurring  justices  stated  that  in  his  opinion,  even  if  the 
Federal  Constitution  did  not  prevent  a  statutory  requirement  that  a 
husband's  consent  be  obtained  for  an  abortion  on  his  wife  held,  the 
Massachusetts  State  Constitution  would  stand  in  the  way.  Clearly 
there  would  be  a  great  deal  of  different  kinds  of  State  legislation 
passed  by  50  States  and  the  District  of  Columbia  and  the  territories, 
not  to  mention  the  Congress,  if  any  one  of  these  amendments  were 
adopted,  just  as  there  were  many  different  kinds  of  State  statutes 
in  effect  prior  to  Roe  and  Doe. 

The  problems  thpt  would  result  in  terms  of  court  decisions  as  to 
which  took  precedence  over  what  would  really  swamp  our  court 
systems,  both  State  and  Federal. 

Senator  Bayh.  Wovdd  you  give  us  your  thoughts  in  a  bit  more 
detail  as  to  tort  law  and  how  that  would  change  if  a  constitutional 
amendment  were  passed?  Professor  Byrn  did  not  seem  to  think  that 
presented  a  problem. 

Ms.  PiLPEL.  I  mentioned  before  that  in  New  York  State,  a  negli- 
gent injury  to  a  fetus,  even  a  viable  fetus,  does  not  create  any  cause 
action  unless  the  fetus  turns  into  a  child  and  is  born  alive.  That,  by 
the  way  Senator,  has  been  the  law  all  along  in  many  States. 

Almost  every  example  cited  by  Professor  BrjTi  of  what  the  law 
has  provided,  with  respect  to  fetuses  applied  only  if  a  child  were  born 
alive.  Thus,  if  a  live  child  were  born,  that  child  in  many  States  could 
sue  for  injuries  caused  to  it  while  it  was  still  in  the  womb.  However, 
to  give  you  one  example  in  answer  to  your  question,  if  there  were  a 
right  to  life  on  the  part  of  the  unborn,  then  I  think  probably  the 
New  York  tort  law,  which  denies  recovery  for  negligent  injury  to  an 
imborn  fetus  unless  that  fetus  were  born  alive  would  become  uncon- 
stitutional because  the  fetus  would  be  a  person  like  everybody  else. 
You  might  not  be  able  to  justify  a  distinction  which  denied  fetuses 
alone  the  right  to  sue  if  these  amendments  were  passed. 

Senator  Bayh.  Who  would  bring  the  suit? 

Ms.  PiLPEL.  Professor  Bryn  had  himself  appointed  as  guardian 
for  unborn  fetuses  in  New  York  City,  sometime  ago,  and  I  presume 
he  again  would  step  forward  as  would  other  would-be  guardians  ad 
litem.  There  have  been  a  number  of  States  where  persons  have  claimed 
to  have  the  right  to  act  as  guardians  ad  litem  for  unborn  fetuses. 

There  has  been  no  difficulty  in  getting  people  to  express  the  position 
of  the  unborn  fetus  in  their  own  terms,  that  is  living  person's  terms, 
not  the  fetus'  terms. 

Senator  Bayh.  Well,  from  a  legal  standpoint,  a  person  has  no 
standing — we  are  talking  about  the  fetus  and  unborn  life  there — ^^but 
rather  is  taken  negligentl}^,  I  assume,  before  it  has  a  tort  standings 
Could  an  unrelated  third  party  represent? 

Ms.  PiLPEL.  I  guess  such  a  party  could  be  appointed  guardian,  as 
Professor  Byrn  did  in  New  York,  and  as  happened  in  Arizona  and  some 
other  States.  Someone  lilve  Professor  Byrn  could  under  those  amend- 
ments step  forward  and  say,  that  a  particular  law  violates  the  right  to 
life  of  unborn  fetuses,  and  he  could  ask  to  be  heard  as  a  guardian  for 
unborn  fetuses  since  they  cannot  speak  for  themselves.  A  Professor 
B,yrn  could  ask  the  appropriate  court— in  New  York  it  would  be  the 
New  York  Supreme  Court— to  appoint  him  guardian  of  all  unborn 
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fetuses  whose  lives  in  his  opinion  were  being  threatened  by  some 
legislation. 

As  I  have  already  pointed  out,  Proressor  Byrn  was  in  fact  so 
appointed  and  he  functioned  for  a  period  of  time  until  the  appellate 
courts  rejected  his  claim.  There  have  been  similar  guardians  ad  litem 
appointed  in  several  other  States. 

As  the  people  who  believe  fetuses  to  be  persons  have  not  been  shy 
about  getting  themselves  appointed  guardians  for  unborn  fetuses. 

Senator  Bayh.  What  is  the  constitutional  basis  for  the  States 
authority  to  enact  criminal  laws?  You  spent  a  good  deal  of  time 
talking  about  right  to  life,  and  lack  thereof.  What  is  the  basis  under 
the  Constitution  for  the  States  right  to  take  lives  or  to  eliminate 
life  as  a  result  of  criminal  statutes? 

Ms.  PiLPEL.  I  think  under  the  Constitution,  basis  is  the  9th  and 
10th  amendments.  At  the  risk  of  sounding  boring  I  would  like  to 
say  the  U.S.  Government  is  a  government  of  delegated  powers.  The 
Federal  Government  can  onl}'  enact  legislation  necessar}^  and  proper 
to  accomplish  the  specific  powers  delegated  to  it,  either  in  the  body 
of  the  Constitution  or  in  the  amendments.  If  any  of  these  amendments 
were  passed,  the  Congress  would  have  the  power  to  legislate  about 
abortion.  At  the  present  time,  however,  in  the  absence  of  these 
amendments,  the  9th  and  10th  amendments  reserve  to  the  States 
and  to  the  people,  all  powers  not  delegated  to  the  Federal  Government 
which  includes  the  right  to  pass  criminal  laws. 

Again,  the  States  exercise  their  prerogatives  in  this  area  differently. 
Some  States  have  capital  punishment,  for  example,  and  some  do 
not.  The  only  powers  the  Federal  Government  has  are  those  which 
have  been  delegated  to  it,  either  by  the  original  Constitution  or  by 
amendments. 

Senator  Bayh.  You  present  your  thoughts  very  eloquently  relative 
to  the  impact  of  these  amendments.  As  a  distinguished  member  of  a 
bar  who  is  very  familiar  with  due  process  and  equal  protection,  is 
there  a  point  in  pregnancy  where  3'ou  would  be  concerned  about  the 
yet-unborn  life  by  your  defuiition? 

Ms.  PiLPEL.  I  would  follow  U.S.  Supreme  Court  decisions  in  that 
respect.  As  you  know,  those  decisions  pointed  to  viability  as  the  point 
at  which  the  States  have  the  right  to  legislate  in  the  interest  of  the 
unborn,  making  an  appropriate  exception  for  the  life  and  health  of 
the  woman.  That  seems  to  be  the  appropriate  point.  I  think  Justice 
Blackmun's  opinion  made  quite  clear  why  that  was  the  appropriate 
point. 

I  agree  with  the  decisions  of  the  Court  in  that  regard.  I  agree, 
also,  when  it  becomes  a  choice  between  the  woman's  life  and  the  life 
of  the  unborn  fetus,  that  the  woman's  mterest  must  prevail.  Fetuses, 
as  the  Court  pointed  out,  have  never  been  considered  persons  in  the 
whole  sense.  They  would  become  "persons"  under  these  amendments, 
but  never  have  been  so  regarded  before. 

Thus,  when  you  have  a  conflict  between  the  life  of  the  woman, 
who  is  a  person  in  the  whole  sense,  and  the  life  of  a  fetus,  who  has 
never  been  considered  to  be  a  person,  the  Court  in  my  opinion  was 
right  when  it  held  that  constitutionally  under  our  present  Constitu- 
tion, the  choice  has  to  be  made  in  favor  of  the  woman. 

Senator  Bayh.  Just  as  you  defend  the  right  of  the  woman  as  a  full 
person  in  a  traditional  sense,  and  you  accurately  describe  where  the 
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Court  permits  action  by  the  State  and  where  it  does  not,  would  you 
be  more  comfortable  by  having  a  definition  that,  indeed,  insured 
the  life  of  the  fetus  after  viability?  Now,  of  course,  it  says  the  States 
may — there  is  no  protection  granted  to  a  7  th-,  8th-month  child  from 
an  abortion. 

Ms.  PiLPEL.  There  is  no  protection  under  the  Federal  Constitution 
in  that  the  fetus  is  not  a  person  under  the  Constitution.  I  do  not 
think  there  is  need  for  further  constitutional  provisions.  The  existing 
law  is  quite  adequate  to  govern  that  situation. 

If  you  had  both  the  Federal  and  the  State  Governments  legislating 
in  this  respect,  you  would  have  the  same  kind  of  situation  you  had 
before  Roe  and  Doe;  that  is,  conflicting  State  statutes,  and  conferring 
Federal  power  would  only  make  it  more  conflicting  and  confusing. 
Furthermore,  Roe  and  Wade  did  not  abrogate  the  canons  of  medical 
ethics,  nor  the  rules  apphcable  to  the  proper  performance  of  medicine 
by  a  physician. 

It  always  sounds,  when  people  who  are  in  favor  of  these  amend- 
ments talk,  as  if  doctors  were  without  those  amendments  totally  free 
from  the  ordinary  requirements  of  professional  ethics.  They  are  not. 
A  doctor  will  not  perform  a  procedure  which  he  thinks  is  contra- 
indicated  from  any  one  of  a  variety  of  points  of  view.  If  he  does,  he 
can  be  called  to  account  before  a  medical  society  and  he  can  have  his 
license  revoked.  He  can  even  be  guilty  of  a  crime. 

I  do  not  see  any  need.  Senator,  for  anything  more  than  we  have 
now.  Experience  has  demonstrated  that  there  is  no  need  for  anything 
more,  and  to  insist  on  uniformity  in  all  States  in  this  area  would  be 
productive  only  of  a  federalization  of  due  process  which,  I  think — 
from  the  standpoint  of  collateral — consequences  would  impose  an 
impossible  burden  on  law  enforcement  agencies  and  the  Federal 
courts.  As  it  is,  they  cannot  cope  with  their  calendars. 

Senator  Bayh.  There  are  certain  basic  protections  which  are 
uniform — uniform  not  because  individual  States  enact  them,  but 
because  they  are  in  the  Constitution.  What  would  you  think  of  a 
constitutional  amendment  from  the  standpoint  of  life  and  the  right 
to  taking  it  that  does  not  exist  beyond  the  point  of  viability? 

Ms.  PiLPEL.  If  you  are  thinking  of  conferring  a  right  to  life,  then 
all  of  the  complications  which  I  mentioned  before  will  result. 

Senator  Bayh.  I  am  concerned  about  the  babies  who  are  being 
bitten  by  rats  as  well  as  you  are.  What  we  are  talking  about  is  the  right 
to  take  a  life  or  not  take  a  life.  What  would  be  your  assessment  of 
saying  that  one  could  not  take  life  beyond  the  point  of  viability? 

Ms.  PiLPEL.  I  think  this  would  mean  a  Federal  mandate  or  which 
for  the  first  time  which  would  be  part  of  the  Federal  criminal  law. 
I  would  find  it  hard  to  understand  why,  if  you  have  a  Federal  mandate 
guaranteeing  life  to  the  unborn  you  should  not  also  have  a  Federal 
mandate  guaranteeing  life  to  the  already  born. 

If  you  have  a  Federal  requirement  guaranteeing  life  to  the  born 
and  the  unborn  equally,  then  the  courts  would  have  to  decide  whether 
this  means  that  no  one  can  take  a  life  or  only  that  the  Government 
can't  take  a  life  which  is  what  the  constitutional  amendments  until 
now  have  provided.  If  the  guarantee  is  only  against  governmental 
action — the  way  everything  else  under  the  5th  and  14th  amendments 
are — then  an  amendment  like  Buckley's  would  not  accomplish  the 
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purpose  of  protecting  life  after  viability,  since  the  prohibition  would 
apply  only  against  governmental  agencies. 

If  you  extended  the  prohibition  against  everyone,  as  Senator 
Helms'  amendment  does,  you  would  run  into  the  situation  where  you 
would  have  the  Federal  Government  presumably  guaranteeing  the 
right  to  life  of  all  unborn  fetuses  after  viability  as  well  as  the  lives  of 
all  born  persons.  When  we  consider  the  litigation  which  has  developed 
since  the  decision,  in  Brown  against  the  Board  of  Education  where 
the  U.S.  Supreme  Court,  said  separate  but  equal  is  not  good  enough — 
you  must  have  integration,  then  you  can  see  the  litigation  that  would 
be  in  rolved  if  any  form  of  a  right-to-life  amendment  were  adopted. 

Senator  Bayh.  According  to  your  assessment  of  the  standard  of 
legal  ethics,  can  a  doctor  be  prosecuted  under  State  law,  say  in  the 
State  of  New  York,  for  giving  a  saline  abortion  to  a  woman  who  is 
8  months  pregnant? 

Ms.  PiLPEL.  As  I  understand  it,  the  answer  would  be  yes,  because 
a  saline  abortion  cannot  properly  be  used  in  connection  with  an 
8  months  pregnancy.  An  attempt  to  do  such  an  abortion  at  that 
stage  of  pregnancy  would,  I  think,  be  malpractice.  A  saline  abortion 
can  be  performed,  effectively  as  I  understand  it,  only  between  the 
16th  and  20th  week  of  pregnancy. 

Senator  Bayh.  Pardon  me? 

Ms.  PiLPEL.  I  believe  a  saline  abortion  can  be  performed  only  be- 
tween the  16th  and  20th  weeks  of  pregnancy.  If  a  doctor  attempted  a 
saline  abortion  at  8  months — which  was  your  question — (a)  it  would 
be  bound  to  fail;  and  (6),  if  it  injured  the  woman,  I  imagine  there 
would  be  very  little  difficulty  in  establishing  malpractice  as  well  as 
censure  one  possible  disciphnary  action  by  relevant  medical  society, 
and  possible  revocation  or  suspension  of  license  by  the  State,  perhaps 
even  criminal  prosecution  for  criminal  negligence.  I  reall}^  think  exist- 
ing law  covers  this. 

Senator  Bayh.  Is  that  a  statutory  prohibition? 

Ms.  PiLPEL.  There  is  no  specific  statutory  prohibition  against 
saline  abortion  at  8  months,  no.  But  such  a  procedure  could  be  con- 
demned as  improper  medical  practice. 

If  what  the  doctor  does  is  malpractice,  then  he  is  guilty  just  as  he 
would  be  if  he  did  a  lobotomy  on  a  person  and  ruined  that  person's 
ability  to  think  for  the  rest 'of  his  life  when  there  were  no  proper 
medical  indications  for  such  a  procedure.  To  some  extent,  doctors  now 
act  at  their  peril,  but  abortion  is  apparently  the  onlj'  area  where  a 
specific  attempt  has  been  made  to  look  over  their  shoulders  and  tell 
them  in  advance  what  is  proper  medical  practice  in  any  given  situation. 

Senator  Bayh.  Maybe  I  did  not  use  a  good  example.  Maybe  if  I 
use  another  example.  You  still  would  have  emphasized  the  same  legal 
culpability;  namely,  the  damage  to  the  mother  and  not  to  the  child — 
the  unborn  fetus. 

Ms.  PiLPEL.  Since  the  unborn  fetus  is  not  a  person  in  the  whole 
sense,  I  would  have  to  say  that  that  is  probably  true,  although  there  is 
nothing  to  prevent  a  State  criminal  law  from  protecting  an  unborn 
fetus  at  8  months  under  the  Supreme  Court  decisions.  The  Court 
made  very  clear  in  its  decisions  that  after  viability  the  States  may  now 
enact  laws,  criminal  and  civil,  in  the  interest  of  preserving  the  life  of 
the  fetus,  just  so  long  as  they  make  an  exception  for  the  life  and  health 
of  the  woman.  So  there  could  be  a  law  such  as  you  have  in  mind  under 
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Boe  and  Doe.  It  is  no  more  necessary  to  tell  a  doctor  when  lie  can  do  an 
abortion  than  it  is  to  have  a  special  law  as  to  amputations  of  limbs, 
or  any  other  medical  treatment. 

Senator  Bayh.  You  are  satisfied  then  with  the  present  status  of 
the  law  which  leaves  it  to  the  States  to  determine  what  degree  of 
protection  shall  be  granted  an  unborn  infant? 

Ms.  PiLPEL.  Yes;  I  am  quite  content  to  leave  it  to  the  States  for 
all  the  reasons  that  I  have  tried  to  state  this  morning.  I  do  not  think 
any  alternative  would  work. 

Senator  Bayh.  As  one  who  has  given  so  much  of  your  time  and 
concern  for  some  of  these  real  life  matters  that  yoxi  mentioned  I 
would  think  you  might  be  concerned  about  the  alternate  conse- 
quences of  where  we  are  now,  about  the  very  different  standards 
of  protection  during  the  later  stages  of  pregnancy  with  a  child  that 
you  feel  would  exist  if  the  States  got  involved  in  the  statutes. 

Ms.  PiLPEL.  I  do  not  think  we  have  very  different  degrees  of  pro- 
tection in  point  of  fact.  As  far  as  I  know,  where  then  are  no  specific 
laws  on  the  subject,  what  is  proper  medical  practice  is  fairly  well 
establisted  and  does  not  vary  from  State  to  State.  In  Boe  and  Doe, 
the  Court  closely  indicated  what  is  a  constitutional  statute  in  this 
area  and  what  is  not.  What  would  really  worry  me  would  be  a  return  to 
the  me-Boe  and  Doe  situation  where  women  were  being  murdered 
and  mangled  and  permanently  prevented  from  having  cliildren  by 
illegal  abortions  which  were  estimated  to  total  up  to  a  million  a  year. 
The  only  result  of  returning  to  that  situation  would  be,  not  to  stop 
abortions  as  the  right  to  life  people  seem  to  assume,  but  rather  a 
throwback  to  illegal  abortion  particularly  for  poor  women.  Affluent 
women  have  always  been  able  to  get  decent  medically  supervised 
abortions;  they  have  had  money  enough  to  go  to  countries — England, 
now  France  and  many  other  countries — where  abortions  were  avail- 
able. It  is  the  poor  and  the  indigent  women  who  would  be  relegated  to 
the  abortion  mills  and  the  coathanger-type  abortion  as  they  were 
before. 

As  you  probably  know,  a  recent  study  has  indicated  that  at  the  veiy 
least,  70  percent  of  today's  abortions  which  are  being  performed  in 
proper  medical  facilities  would  have  been  performed  anyway;  many 
of  them  in  improper  medical  facilities.  The  choice  has  never  been 
between  abortion  and  no  abortion;  it  has  been  between  abortion  on 
terms  which  are  decent  for  all  women,  or  abortion  on  terms  that  are 
decent  for  the  rich  and  not  for  the  poor. 

Senator  Bayh.  There  is  no  question  that  just  passing  this  is  not 
going  to  stop  all  abortions.  That  is  a  matter  that  we  would  have  to 
weigii.  I  must  say  I  find  myself  a  bit  concerned  over  the  fact  that  we 
do  not  seem  to  have  the  same  sense  of  concern  for  a  child  unborn  a 
month  before,  that  we  do  for  a  child  a  month  afterwards.  Apparently, 
3'ou  are  content  to  let  that  stand. 

Ms.  PiLPEL.  I  question  your  premise.  I  question  whether  we 
have  as  much  concern. 

Senator  Bayh.  Some  States  permit  abortions  7,  8,  9  months.  Some 
States  do  not. 

Ms.  PiLPEL.  I  do  not  know  any  State  tluxt  does  permit  it,  or  which 
explicitly  provides  that  an  abortion  may  be  done  on  request  at  7,  8, 
or  9  months.  Under  medical  practice  a  termination  of  a  7,  8,  or  9' 
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months  pregnancy  is  not  in  any  event  considered  an  abortion;  such  a 
termination  is  regarded  as  a  premature  induction  of  labor  or  a  prema- 
ture induced  dehver}". 

Senator  Bayh.  You  are  not  telling  me  that  abortions  are  not  le^al 
in  any  State  at  that  stage  of  pregnancy  are  3'ou?  In  any  State  in  the 
United  States? 

AIs.  PiLPEL.  I  do  not  know  of  any  specific  statute  which  says  that 
they  are  legal  nor  in  my  opinion  are  they  legal  except  in  very  special 
situations. 

Senator  Bayh.  If  they  are  legal,  that  is  my  question.  They  are  legal 
unless  the  statute  says  they  are  not  iUegal? 

Ms.  PiLPEL.  No,  not  if  doing  them  would  constitute  malpractice,  for 
example  or  an  instance  of  criminal  negligence. 

Senator  Bayh.  That  is  not  the  practical  effect  of  it.  There  are  abor- 
tions being  performed  that  concern  me  at  that  stage  of  the  game.  I 
get  very  much  concerned  about  the  due  process  and  equal  protection 
of  something  that  I  think  even  3'ou  would  recognize  as  much  closer  to 
life. 

Ms.  PiLPEL.  In  that  connection,  I  think  the  statistics  from  the 
Federal  Center  for  Disease  Control  in  Georgia  are  quite  interesting. 
They  found  that  less  than  2  percent  of  abortions  in  the  entire 
countrj^  were  performed  after  the  21st  week,  which  is  considerably 
earlier  than  what  you  have  been  asking  about.  In  Washington  State 
for  example,  95  percent  of  the  abortions  are  done  in  the  first  3  months; 
97  percent  of  the  abortions  in  Illinois  are  performed  within  the  first  3 
months.  Nationwide,  at  least  85  percent  of  all  abortions  are  per- 
formed in  the  first  3  months. 

I  am  going  to  repeat  the  first  statistic  again,  namely,  less  than  2 
percent  of  abortions  in  the  country  were  performed  after  the  21st 
week,  which  is  an  indication  of  the  fact  that  there  is,  in  fact,  protection 
for  the  viable  fetus. 

I  would  also  like  to  say  in  that  very  rare,  less  than  2  percent,  the 
chances  are  that  there  are  very  compelling  reasons  for  the  termina- 
tion. Those  compelling  reasons  could  be,  for  example,  avoidance  of 
the  death  of  tlie  mother  which  even  the  Buckley  amendments  would 
make  an  exception.  Another  reason  might  be,  say,  the  death  of  a  fetus 
and  the  necessity  to  bring  it  out  before  the  woman  goes  into  labor. 
Other  causes  for  late  abortions  are  apt  to  be  the  avoidance  of  other 
diseases  which  can  only  be  cited  late  in  pregnane}^ 

I  do  not  think  it  is  an  overstatement  to  say  that  according  to  the 
relevant  Federal  Government  statistics,  over  98  percent  of  the 
abortions  in  this  country  are  performed  before  the  21st  week,  a 
constitutional  amendment  appears  quite  unnecessary. 

Senator  Bayh.  It  may  be,  but  neither  3  ou  nor  I  would  want  to  be 
in  a  position  to  say  if  only  1  or  2  percent  of  our  citizens  need  due 
process  or  equal  protection  we  would  turn  our  heads.  I  take  comfort 
in  the  fact  that  there  is  not  a  large  percentage  of  them,  just  as  I  take 
some  comfort  in  the  fact  that  the  number  of  deaths  resulting  from 
illegal  abortions  are  not  nearly  as  great  as  some  people  really  think 
they  are,  and  that  is  bad. 

Ms.  PiLPEL.  If  you  analyze  that  2  percent  of  late  abortions,  I  think 
you  wdll  find  that  that  much  of  that  2  percent  would  be  aborted  any- 
way even  under  the  right  to  life  amendments.  Senator  Helms  seemed 
to  indicate  this  morning  that  there  are  exceptions  to  his  amendment 
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(although  they  are  not  stated  in  the  amendment)  and  Senator 
Buckley's  amendments  have  specific  exceptions.  I  strongly  suggest 
that  many  of  the  less  than  2  percent  of  late  abortions  now  being 
done  are  being  done  to  save  the  life  of  the  woman,  and  I  will  be  happy 
to  check  that  further. 

Senator  Bayh.  Perhaps  we  both  should. 

Thank  you  very  much.  I  appreciate  your  letting  us  have  your 
thoughts  here. 

Ms.  PiPEL.  Thank  you  for  the  opportunity  of  presenting  them. 

Senator  Bayh.  We  will  recess,  pending  the  call  of  the  Chair. 

[Whereupon,  at  1:25  o'clock  p.m.,  the  subcommittee  recessed,, 
subject  to  the  call  of  the  Chair.] 


S.J.  RES.  6,  PROPOSING  AN  AMENDMENT  TO  THE  CON- 
STITUTION OF  THE  UNITED  STATES  GUARANTEEING 
THE  RIGHT  OF  LIFE  TO  THE  UNBORN;  S.J.  RES.  10 
AND  S.J.  RES.  11,  PROPOSING  AN  AMENDMENT  TO 
THE  CONSTITUTION  OF  THE  UNITED  STATES  FOR 
THE  PROTECTION  OF  UNBORN  CHILDREN  AND 
OTHER  PERSONS 


FRIDAY,  APRIL   11,    1975 

U.S.  Senate, 
Subcommittee  on  Constitutional  Amendments, 

OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:20  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Birch  Baj^h  (chairman 
of  the  subcommittee)   presiding. 

Present:  Senator  Bayh. 

Also  present:  J.  William  Heckman,  Jr.,  chief  counsel;  Marilyn  R. 
Berning,  assistant  chief  clerk. 

Senator  Bayh.  We  will  convene  our  hearings  this  morning.  Our 
first  witness  is  Mr.  Dennis  Horan,  an  attorney  for  the  Araericans 
United  for  Life  and  Illinois  Right  to  Life  Committee  of  Chicago. 

Mr.  Horan? 

STATEMENT  OF  DENNIS  HORAN,  ATTORNEY,  AMERICANS  UNITED 
FOR  LIFE  AND  ILLINOIS  RIGHT  TO  LIFE  COMMITTEE,  CHICAGO, 
ILL. 

Mr.  Horan.  Good  morning.  Senator.  May  I  say  it  is  a  privilege  to 
be  here.  And,  on  behalf  of  the  whole  pro-life  movement,  I  would  like 
to  indicate  that  we  want  to  acknowledge  the  fairness  of  these  hearings, 
and  the  importance,  as  far  as  this  issue  is  concerned. 

I  have  a  rather  lengthy  statement,  and  I  will  go  through  it  rather 
rapidly  and  paraphrase  certain  of  the  sections  that  I  think  are  niost 
important,  and  attempt  to  outline  the  issues  that  have  been  raised 
by  Roe  v.  Wade,  the  manner  in  which  the  various  States  have  met 
those  issues,  and  the  various  attempts  to  legislate  after  Roe  v.  Wade. 

Senator  Bayh.  If  you  would  like,  I  would  ask  unanimous  consent 
that  we  put  your  entire  statement  in  the  record  as  it  is  printed  and 
then  you  may  excerpt  from  it  any  way  you  see  fit. 

Mr.  Horan.  Thank  you  very  much.  I  would  appreciate  it,  Senator. 

[The  prepared  statement  of  Mr.  Horan  follows:] 

(247) 
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Prepared  Testimony  of  Dennis  J.  Horan 

INTRODUCTION 

jMy  name  is  Dennis  J.  Horan.  I  am  a  partner  and  member  of  the  Executive 
Committee  of  a  Chicago  law  firm  named  Hinshaw,  Culbertson,  Moelman,  Horan 
&  Fuller,  where  I  specialize  in  the  preparation  and  trial  of  civil  litigation.  I  am  also 
an  Instructor  in  Law  at  the  University  of  Chicago  Law  School,  where,  with  one  of 
my  partners,  I  teach  a  seminar  in  trial  practice  to  senior  students.  I  am  a  member 
of  the  American  Bar  Association  Committee  on  Clinical  Education. 

In  addition,  I  am,  on  a  Pro  Bono  basis,  attorney  for  Americans  United  for  Life, 
a  national  pro-life  educational  organization,  attorney  for  AUL  Legal  Defense  and 
Resources  Fund,  a  former  Director  at  Large  and  former  Chairman  of  the  Legal 
Advisorv  Committee  of  the  National  Right  to  Life  Committee,  Inc.,  and  attorney 
and  Director  for  The  Illinois  Right  to  Life  Committee. 

Further,  I  have  actively  participated,  along  with  my  wife  and  several  of  my 
imrtners,  as  attorney  in  many  abortion  cases  where  we  represented  the  unborn 
child  in  such  cases.  ,.      ,  ^  j^  a    ..  i 

For  example.  In  Illinois  we  successfully  intervened  m  the  case  of  Doe  v.  bcott  * 
and  were  able  to  secure  the  appointment  of  a  guardian  ad  litem  to  represent  the 
class  of  unborn  children  who  would  have  been  injured  by  the  abolition  of  the 
Illinois  Criminal  Abortion  Statute.^  Although  such  appointments  are  common 
enouo-h  in  other  areas  of  the  law,^  this  was  the  first  such  appointment  in  abortion 
litigation.  Although  the  Three  Judge  Federal  Court  held  the  Illinois  statute  un- 
constitutional by  a  2  to  1  vote,  we  were  able  to  obtain  a  stay  order  from  the  United 
States  Supreme' Court, <  which  kept  the  Illinois  statute  in  full  effect  for  two  more 
5^ears  until  Roe  v.  Wade  ^  was  decided.  Our  appeal  in  Doe  v.  Scott  was  dismissed  by 
the  United  States  Supreme  Court  shortly  after  its  decision  in  Roe  v.  Wade. 

If  I  were  to  distinguish  Roe  v.  Wade  from  Doe  v.  Scott  it  would  be  on  this  basis: 
That  in  Roe  v.  Wade  the  unborn  child  was  unrepresented  by  counsel  except  to  the 
extent  that  it  can  be  argued  that  the  State's  support  of  the  abortion  statute  also 
represented  support  for  the  unborn  child.  To  some  degree  that  is  true,  but  only 
in  a  limited  sense,  for  the  State's  interest  in  preserving  fetal  life  is  of  a  distinct 
and  different  order  from  the  unborn  child's  inherent  and  inalienable  right  to  its 
own  life.  To  represent  this  interest,  the  unborn  child  was  entitled  to  its  own 
representation  as  it  had  for  many  centuries  in  probate  and  property  matters.^ 
In  those  cases,  a  decree  affecting  the  rights  of  an  unborn  child  would  be  a  nullity 
if  the  unborn  child  were  not  represented  by  a  guardian  ad  litem  and  counsel  in 

the  case.  _  ,      tt  .,    ,  ox  ^      o 

In  addition,  we  filed  amicus  curiae  briefs  before  the  United  States  Supreme 
Court  on  behalf  of  the  unborn  child  in  both  Utiited  States  v.  Vmtch  ^  and  Roe  v. 
Wade.  At  the  request  of  various  groups  and  persons,  over  1G,000  copies  of  these 
briefs  have  been  printed  and  distributed.  . 

In  requesting  my  appearance  here  today  your  committee  counsel  has  indicated 
that  "the  subject  to  be  addressed  .  .  .  concerns  the  developments  in  law  since 
the  Supreme  Court  decision  in  Roe  and  Doe".  To  do  so  I  must  first  comment 
brieflv  on  these  two  cases.  This  is  so  in  order  to  show  how  little  of  the  abortion 
areas"  had  been  left  to  State  legislature  by  the  United  States  Supreme  Court, 
and  how  much,  of  the  little  that  seemed  to  be  left,  has  been  preempted  by  judicial 
decisions  which  have  extended  Roe  and  Doe  far  beyond  the  holdings  of  those 
decisions. 


1  Doe  V.  Scott,  321  F.  Supp.  13S5  (ND  111.  1971)  vacated  and  remanded  on  other  grounds,  410  U.S.  950  (1973); 
-"  111.  Rev.  Stats,  Ch.  38,  Sec.  23-1  through  23-3.  .    ^     ,.         r         om  t,i  a,a  i^.^  mi?  o/i  ozinow 

3  Thcllerson  v.  Woodford,  4  Yes.  227,  31  Eng.  Rep.  117  (1798) ;  Tomlm  v.  Laws,  301  111.  616, 134  NE  2d  24  (1922). 
<  Not  Officially  Reported. 
6  Roe  V.  Wade,  410  U.S.  113,  35  L.  Ed.  2d  147,  93  S.  Ct.  705  (1973). 

'  L\S.  v.Vuiich,  305  F.  Supp.  1032  (D.D.C.  1969)  reversed  402  U.S.  62  (1971). 
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ROE  V.  WADE 

In  Roe  V.  Wade,  the  United  States  Supreme  Court  determined  that  "the 
right  of  personal  privacy  includes  the  abortion  decision,"  and  that  the  word 
"person"  as  used  in  the  Fourteenth  Amendment  does  not  include  the  unborn. 
This  means,  the  Court  said: 

"A  state  criminal  abortion  statute  of  the  current  Texas  type,  that  excepts  from 
criminality  only  a  life  saving  procedure  on  behalf  of  the  mother,  without  regard 
to  pregnancy  stage  and  without,  recognition  of  the  other  interests  involved,  is 
violative  of  the  due  process  clause  of  the  Fourteenth  Amendment. 

"(a)  For  the  stage  prior  to  approximate!}^  the  end  of  the  first  trimester, 
the  abortion  decision  and  its  effectuation  must  be  left  to  the  medical  judgment 
of  the  pregnant  woman's  attending  physician. 

"(b)  For  the  stage  subsequent  to  approximately  the  end  of  the  first  tri- 
mester, the  state,  in  promoting  its  interest  in  the  health  of  the  mother,  may, 
if  it  chooses,  regulate  the  abortion  procedure  in  ways  that  are  reasonably 
related  to  maternal  health. 

"(c)   For  the  stage  subsequent  to  viabihty,  the  state,  in  promoting  its 
interest  in  the  potentiality  of  human  life,  may,  if  it  chooses,  regulate,  and 
even  proscribe,  abortion  except  where  it  is  necessary,  in  appropriate  medical 
judgment,  for  the  preservation  of  the  life  or  health  of  the  mother." 
During  the  third  trimester,  or  after  viability,  the  State  may  proscribe  in  order 
to  protect  "potential  life"  unless  the  abortion  is  necessary  for  the  preservation  of 
the  woman's  health  or  life.  Anyone  familiar  with  American  or  English  abortion 
practices  under  American  Law  Institute  type  abortion  statutes  would  realize 
immediately  that  the  word  "health"  means  abortion  on  request. ^  Less  there  be 
any  doubt  about  that,  the  court  specifically  said  that  these  health  concepts  could 
be  considered  by  the  physician:   "Physical,   emotional,   psychological,   familial, 
the  wciman's  age,  distress  for  life  and  future,  the  unwanted  child,  unwed  mother- 
hood, etc.  etc." 

The  opinion  not  only  implies,  but  actuUy  says,  therefore,  that  the  fetus  may 
not  be  protected  at  all  for  the  first  six  months,  and  only  thereafter  as  a  form  of 
potential  hfe,  unless  any  countervailing  interest  of  the  mother  determines 
otherwise. 

In  those  few  paragraphs  the  nited  States  Supreme  Court  held  the  abortion 
statutes  of  almost  every  state  in  the  Union  unconstitutional.  It  did  so  by  finding  a 
woman's  right  to  abortion  such  a  fundamental  right  that  only  the  most  grave  or 
compelling  interests  on  the  part  of  the  State  would  allow  interference  with  such 
a  right.  Not  even  viability  attains  that  status  if  the  abortion  is  necessary  to  pre- 
serve life  or  health. 

DOE  V.  BOLTON 

The  Georgia  case  '  involved  an  American  Law  Institute  type  statute.'"  Georgia 
allowed  abortions  only  when  based  upon  the  physician's  "best  clinical  judgment 
that  an  abortion  is  necessary"  because: 

(1)  A  continuation  of  the  pregnancy  would  endanger  the  life  of  the  pregnant 
woman  or  would  seriously  and  permanently  injure  her  health;  or 

(2)  The  fetus  would  very  likely  be  born  with  a  grave,  permanent  and  irremedi- 
able mental  or  physical  defect;  or 

(3)  The  pregnancy  resulted  from  forcible  or  statutory  rape. 

Following  the  reasoning  in  the  Texas  case,  the  United  States  Supreme  Court 
held  (1),  (2),  and  (3)  unconstitutional,  but  affirmed  that  portion  of  Georgia's 
criminal  law  which  allows  abortion  only  when  necessary  in  the  physician's  best 
clinical  judgment. 

The  court  held  unconstitutional  the  residency  requirement,  the  requirement 
that  the  abortion  be  performed  in  a  licensed  hospital  or  cUnic  in  the  first  trimester, 
the  JCAH  hospital  reqmrement,  the  committee  approval  requirement,  and  the 
two-doctor  concurrence  requirement. 


«  American  Law  Institute,  Model  Penal  Code  §  230.3  (1962);  Finis,  John  M.,  Three  Schemes  of  Regulation 
in  The  Morality  of  Abortion  ed.  by  John  T.  Noouan,  Jr.,  Harvard  University  Press,  Cambiidge,  Mass.  1970, 
pp.  172-207. 

»  Doe  V.  BoUon,  410  U.S.  179,  35  L.  Ed.  2d  201  (1973). 

»«  Op.  Cit.,  Ft.  3. 

60-577—76 17 


250 

It  held  permissible  the  limiting  of  abortions  to  M.D.s,  the  requirement  of 
reducing  the  physician's  use  of  his  judgment  to  writing,  the  requirements  con- 
cerning reporting  for  M.D.s,  the  section  removing  the  civil  cause  of  action  for 
wrongful  death,  and  the  conscience  clause.  It  also  held  permissible  the  continued 
existence  of  criminal  penalties  for  illegal  abortions,  whatever  those  may  be. 

The  court  deferred  ruling  on  that  portion  of  the  Georgia  statute  which  allows 
a  solicitor  general  or  a  relative  to  petition  the  court  to  protect  "the  constitutional 
or  other  legal  rights  of  the  fetus".  Presumably  this  was  one  of  the  issues  pending 
before  the  Court  of  Appeals  in  the  Fifth  Circuit,  although  in  its  footnote  the  high 
court  says:  "What  we  decide  today  obviously  has  implications  for  the  issues 
raised  in  the  defendants'  appeal  pending  in  the  Fifth  Circuit".  It  is  in  the  light 
of  these  constitutional  holdings  that  one  must  understand  how  little  has  been 
left  to  State  legislatures  in  the  abortion  area.  Roe  v.  Wade  has  removed  all  legal 
protection  for  the  unborn  and  leaves  to  private  persons  the  decision  of  their 
life  or  death.  That  is  why  a  private  action  type  constitutional  amendment  is 
necessary  to  correct  this  situation. 

The  Roe  v.  Wade  decision  has  begun  a  new  era  in  constitutional  interpretation. 
Wliile  scholars  have  almost  uniformlj^  condemned  its  return  to  a  rationale  based 
on  substantive  due  process,  some  have  found  the  court,  in  this  decision,  fulfilling 
its  role  as  the  moral  arbiter  of  otherwise  insolvable  social  conflicts. 

I  will  not  at  this  time  critique  the  opinion,  but  will  ask  the  permission  of  the 
Chairman  to  accept  as  a  part  of  this  record  articles  I  have  previously  puV^lished 
on  the  Roe  v.  Wade  opinion.  I  have  previously  furnished  these  as  appendices 
A,  B,  C  and  D  attached  as  copies  to  my  original  statement  filed  with  the 
Committee. 

In  addition,  I  am  asking  the  Committee  to  accept  as  a  portion  of  this  record  the 
amicus  brief  we  filed  in  Roe  v.  Wade  on  behalf  of  over  200  physicians  associated 
with  some  40  medical  schools  in  over  30  states,  as  well  as  several  foreign  nations. 
(AiDpendix  F)  These  amici,  many  of  whom  are  members  of  the  American  College 
of  OB-Gyn,  requested  the  court  to  consider  well  the  himianity  of  the  unborn  in 
any  decision  that  was  to  be  rendered  in  that  case.  This  brief  contains  a  complete 
explication  of  the  physiological  development  of  the  fetus,  as  well  as  the  most 
complete  studv  of  early  and  late  morbidity  in  abortion. 

A  careful  analysis  of  Roe  v.  Wade  and  Doe  v.  Bolton  indicates  what  areas  of 
legislative  concern  have  been  left  to  the  states.  The  court's  repeated  statements 
that  even  a  viable  unborn  child  is  only  potential  life  have  created  a  climate,  if 
not  a  precedent,  militating  against  any  legal  protection  for  the  unborn  under  post 
Roe  V,  Wade  abortion  statutes.  Nonetheless,  various  states  have  attempted  to 
clarify  the  situation  by  several  approaches. 

PROTECTION   OF   THE   UNBORN 

The  most  notable  was  the  attempt  of  the  Rhode  Island  legislature,  which 
amended  its  pre  Roe  v.  Wade  abortion  statute  to  expressly  contain  a  legislative 
public  policy  protecting  unborn  life  from  the  time  of  conception.''  The  Federal 
trial  court  declared  the  statute  unconstitutional  and  this  was  affirmed  on  appeal 
{Doe  V.  Israel)  A'^ 

Many  legislatures  have  not  amended  their  pre  Roe  v.  Wade  abortion  statutes. 
Often  the  reason  for  this  is  a  conscious  decision  by  the  legislative  body  to  let  the 
courts  now  regulate  the  abortion  mess  they  have  created.  In  addition,  many  of 
these  legislatures  would  prefer  that  the  public  policy  statement  protecting  unborn 
life  in  their  pre  Roe  v.  Wade  statutes  remain  on  the  books  as  the  public  policy  of 
that  state.  This  represents  a  conscious  attempt  to  protect  the  unborn  in  defiance 
of  the  anti-life  policies  of  Roe  v.  Wade. 

Before  the  Roe  v.  Wade  decision  fourteen  states  had  rewritten  their  statutes  to 
conform  to  the  American  Law  Institute  model  statute.'^  In  addition,  four  states 
passed  even  more  "liberal"  statutes." 


11  73  S  287  Sulistitute  A  Rhode  Island  statutes. 

12  Doc  V.  I.'rad,  358  F.  Supp.  1193. 

13  See  Ark.  Stat.  Ann.  §§41-303  to  -310  (Supp.  1971);  Cal.  Health  &  Safety  Code  §§24950-955.5  (West 
Supp.  1973);  Colo.  Rev.  Stat.  Ann.  §§  40-2-50  to  -53  fSupp.  1967);  Del.  Code  Ann.  tit.  24,  §§  1790-93  (Supp. 
1972);  Fla.  Stat.  Ann.  §  458.22  (Supp.  1972);  Ua.  Code  Ann.  §§  26-1201  to  -1203  (1972);  Kan.  Stat.  Ann.  §21- 
3407  (Supp.  1972);  Md.  Ann.  Code  art.  43,  §§  137-39  (Repl.  1971);  Miss.  Code  Ann.  §  2223  (Supp.  1972);  N.M. 
Stat.  Ann.  §§  40A-5-1  to-.5-3  (Repl.  1972);  N.C.  Gen.  Stat.  §  14-45.1  (Supp.  1971);  Ore.  Rev.  Stat.  §§  435.405- 
495  (1971);  S.C.  Code  Ann.  §§  16-82  to  -89  (Supp.  1971);  Va.  Code  Ann.  §§  18.1-62  to  -62.3  (Supp.  1973). 

'<  See  Alaska  Stat.  §  11.15.060  (1970):  Hawaii  Rev.  Laws  §  453-16  (Supp.  1972);  N.Y.  Penal  Code  §  125.05 
(McKinney  Supp.  1973);  Wash.  Rev.  Code  §§  9.02.060-.080  (Supp.  1972). 
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-\fter  Roe  v.  Wade  approximately-  twenty  states "  rewrote  their  criminal 
abortion  laws  to  generally  conform  with  the  Supreme  Court  opinion,  although 
the  statutes  are  described  as  restrictive.  Indeed,  rmmj  have  been  attacked  as 
"highly  restrictive".  Proponents  of  abortion  usually  viewed  these  statutes  as 
blatant  disguised  attempts  to  make  access  to  abortion  as  difficult  as  possible. 
The  Indiana  '«  and  Illinois  '^  statutes  are  somewhat  tj-pical  of  this  type  of  legis- 
lation, and  these  statutes  are  set  out  in  full  at  the  conclusion  of  this  statement. 

Of  significance  for  us  is  the  very  limited  protection  given  to  the  unborn  child 
in  these  statutes.  There  is  none  in  any  of  the  statutes  until  the  point  of  viabilitv. 
Then  each  legislature  attempts  somehow,  but  usually  rather  feebly,  to  create 
some  protective  measures  for  the  unborn.  This  is  conclusive  evidence  that  when 
allowed  by  the  parameters  of  Roe  and  Doe,  the  State  legislatures  will  react  to  the  extent 
possible  to  protect  fetal  life.  Courts  have  reacted  in  a  similar  fashion,  three  State 
Supreme  Courts  having  declared  the  viable  fetus  a  "person"  within  the  meaning  of 
certain  statutes. 

For  example,  in  Illinois  an  abortion  in  the  third  trimester  requires  consultatiori 
with  two  other  physicians,  and  may  only  be  performed  to  preserve  the  phvsical 
or  mental  health  of  the  mother.  The  Indiana  statute  is  almost  identical.  These 
are  rather  typical  approaches  to  the  very  limited  area  of  protection  for  the  unborn 
left  to  the  States  by  the  court.  There  is  none  availal^le  before  viability,  and  any 
after  viability  protection  is  limited  to  regulation  or  prohibition  unless  the  abortioa 
is  necessary  to  preserve  the  life  or  health  of  the  mother. 

The  Minnesota  statute  i"  attempted  to  define  viability  as  commencing  at  20 
weeks,  but  used  an  unfortunate  expression,  "potential  viability",  which  seemed 
to  be  an  attempt  to  bring  the  post  viability  protection  allowed  under  Roe  v.  Wnde 
into  the  early  pregnancy.  This  statute  was  declared  unconstitutional  by  a  Three 
Judge  Federal  Court.  Hodgson  v.  Spaymavs.'^'' 

ViabiHty  is  and  should  be  of  some  concern  to  this  Committee.  In  Appendix  C 
I  have  gone  into  a  lengthly  discussion  of  viability  in  the  medical  texts  which  I 
will  not  repeat  here.  In  Appendix  B,  published  shortl.y  after  the  court  opinion,  we 
published  a  list  of  live  births  after  abortion  from  a  medical  study  on  this  subject. 
Of  these  27  documented  cases,  one  of  the  children  has  survived  and  been  adopted. 
These  are  not  uncommon  occurrences.  The  work  of  Manabe  in  Japan  has  shown 
that  mid-trimester  abortions  safest  for  the  fetus  are  safest  for  the  mother.  This 
priciple  when  coupled  with  the  use  of  the  prostaglandrin  for  mid-trimester  abor- 
tions will  make  incidents  such  as  those  which  led  to  the  Edelin  case  verv  common 
in  our  society  .2"^. 

THE   EDELIN   CASE 

The  Boston  trial  of  Dr.  Edelin,  who  was  convicted  of  manslaughter  for  the 
death  of  a  fetus,  did  not  involve  the  i^sue  of  abortion,  except  peripherallv.  The 
abortion  performed  was  legal  within  the  standards  of  Roe  v.  Wade,  which"  allows 
abortion  through  the  whole  nine-month  term  of  the  pregnancy.  However,  this 
does  not  necessarily  mean  that  the  death  of  the  fetus  is  permissible  in  all  cases. 2» 
This  is  especially  true  after  the  fetus  has  become  viable,  i.e.  capable  of  hving 
outside  the  womb  of  the  mother  with  or  without  artificial  aid. 

Viability  depends  upon  many  variable  factors,  such  as  size,  weight  and  a  ire, 
and  even  differs  with  race.22  Although  standard  medical  texts  have  used  20  weeks 
(500  grams)  as  a  convenient  yardstick, 23  jiroblems  of  mortality  and  morbidity 
have  led  some  commentators,  such  as  the  United  States  Supreme  Court,  to  U'^e 
24-28  weeks  as  a  reasonable  guidehne."  The  Supreme  Court,  however,  included 

'5  Georgia,  Illinois,  Idaho,  Indiana,  Louisiana.  Maine,  Massachusetts,  Minnesota,  Missouri,  Nebraska, 
Nevada,  New  Mexico,  North  Carolina,  Pennsylvania,  South  Dakota,  Tennessee,  Utah,  Vennont.  Wyoming. 
South  CaroMna,  Rhode  Island. 

16  Indiana  Code,  Ch.  58.5  §  35-1. 

17  111.  Rev.  Stat.,  Ch.  38  §  81-11  to  81-19. 
1'  Omitted. 

"  Minnesota  Laws,  1974,  Ch.  177.  Sub.  2. 

20  Hodo^on  V.  Sjmnnaus.  378  F.  Supp.  1008  (D.C.  Minn.  1974),  appeal  dismissed  43  r.S.L.W.  3415  ri974). 

'»'^  Manabe,  Yukio.  M.D.,  Abortion  in  Mid-Pregnancy  by  Extraovular  InstiUatiou  of  Rivanol  Solution 
Correlated  wiih  Placental  Function;  Amer.  J.  of  OB-Gyn.  1/15/69,  pp.  232-237. 

-1  It  is  often  forgotten  that  abortion  was  permitted  by  some  pre  Roe  v.  Wade  statutes  in  order  to  save  tiie 
life  of  the  child,  e.g.  Minnesota  Statutes,  Sec.  617.18  (1953). 

-'-  Erhardt,  C.  L.;  Joshi,  G.  B.:  Nelson,  F.  G.;  EJoU.  B.  H.;  and  Weiner,  C,  "Influence  of  Weight  arid 
Testation  on  Perinatal  and  Neonatal  Mortality  by  Ethnic  Group",  in  American  Journal  of  Public  Health 
Vol.  .54,  pp.  1841-18.55,  1964. 

23  Hellman.  L.  and  Pritchard,  J.  WiUiams,  Obstetrics,  14th  Edition,  P.  493,  1026-1D28<1971). 

24  Roe  V.  Wade,  410  U.S.  113,  35  L.  Ed.  147,  181. 
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the  xise  of  artifiical  moans  in  its  definition,  which  in  the  future  could  drastically- 
lower  the  standard  even  well  below  the  testbook  guideline  of  20  weeks. -^  The  age 
of  the  fetus  in  the  Edelin  case  was  disputed  as  l.ving  somewhere  between  18-24 
weeks  and  weighed  600  grams. ^^ 

In  Roe  V.  Wade,  the  United  States  Supreme  Court  said  that  a  state  maj^  if  it 
chooses,  prohibit  abortion  after  viability  unless  necessary  for  the  preservation  of 
the  woman's  life  or  health  (an  exception  which  was  not  involved  in  the  Edelin 
trial).  That  prohibition  may  be  by  statute  or  case  law,  or,  as  in  Illinois,  by  both." 
The  issue  in  the  Edelin  trial  was  this:  What  is  the  doctor's  duty  and  responsi- 
bility who  has  performed  a  legal  abortion  and  has  produced  a  live  fetus  able  to 
survive  outside  the  womb  of  its  mother  with  or  without  artificial  aid?  Must  he 
take  all  reasonable  means  to  preserve  that  life?  If  he  does  not  do  so,  has  he  com- 
mitted a  crime? 

A  Minnesota  Three  Judge  Federal  Court  recently  answered  this  question  by 
saying  that  such  a  fetus  ".  .  .  becomes  a  person — protected  by  the  usual  con- 
stitutional rights". 28 

The  Illinois  Supreme  Court  recently  held  that  a  viable  fetus  is  a  "person" 
within  the  meaning  of  that  word  in  the  Illinois  wrongful  death  statute,  thus 
allowing  the  administrator  of  the  fetus'  estate  to  sue  the  one  who  negligently 
caused  the  death  of  the  fetus.^^  The  fetus  had  died  as  the  result  of  an  auto  accident 
which  caused  separation  of  the  placenta.  The  fetus  was  dead  several  hours  before 
removal  from  the  womb  by  Caesarean  operation.  The  court  held  that  a  viable 
fetus,  even  if  still  in  the  womb,  is  a  person  for  purposes  of  neghgence  law.  Two 
•such  cases  in  Illinois  have  alreadv  produced  settlements  of  substantial  amounts — 
one  for  $25,000.00,  the  other  for  $60,000.00.3"  (Query:  Could  the  father  of  the 
viable  fetus  brins  such  an  action  against  the  doctor  who  performed  the  abortion 
if  the  father  had  not  consented  to  the  abortion?) 

The  Supreme  Court  of  Oregon  recently  held  that  the  word  "person"  in  the 
Oregon  constitution  includes  an  unborn,  but  viable  fetus,  thereby  creating,  as 
did  the  Illinois  coiu't,  a  cause  of  action  on  behalf  of  the  deceased  fetus.^'  The 
Alabama  Supreme  Court  also  so  held  in  a  recent  opinion.^^ 

In  the  Illinois,  Oregon  and  Alabama  cases  the  viable  fetus  was  held  to  be  a 
l^erson,  although  dead  lohile  still  in  the  womb. 

These  courts  struggled  to  resolve  but  one  of  the  myriad  of  difficult  legal  ques- 
tions left  dangling  by  the  United  States  Supreme  Court  in  Roe  v.  Wade  in  areas 
where  that  court  explicitly  stated  that  it  was  making  no  ruhng. 

The  abortion  performed  in  Dr.  Edelin's  case  was  a  hysterotomy,  which  is  a 
mini-caesarean  (performed  after  the  failure  of  two  or  three  saline  attempts). 
The  abdomen  and  uterus  are  incised  and  the  fetus  removed  through  the  incisions 
as  in  any  Caesarean  operation.  This  operation  almost  always  produces  a  live 
birth.  Indeed,  that  is  often  its  very  purpose  and,  prior  to  the  late  1960's  its  pri- 
mary if  not  sole  purpose.  In  Dr.  EdeUn's  case  it  was  charged  that  after  opening 
the  uterus  he  held  the  fetus  in  the  uterus  after  separating  the  placenta,  thus 
eUminating  the  fetus'  oxygen  and  nutritional  sources  and  thus  causing  the  fetus 
to  die  before  removal  from  the  womb. 

Reasonable  legal  minds  in  this  post  Roe  v.  Wade  era  might  differ  on  whether 
such  conduct  constitutes  a  crime.  The  lUinois  statute  prohibits  such  conduct  and 
mandates  that  life  saving  equipment  be  available  and  used  under  such  circum- 
stances. Other  post  Roe  v.  Wade  statutes  do  the  same.  Reasonable  mind?  might 
also  disagree  on  the  factual  issue  of  whether  or  not  the  fetus  has  reached  viability. 
Indeed,  this  was  a  kev  factual  dispute  in  the  Edelin  trial.  Two  experts  for  the 
prosecution  testified  that  the  fetal  lungs  showed  evidence  of  having  breathed  air 
outside  the  uterus.  Two  expert  witnesses  for  the  defense  refuted  this.  Factual 
disputes  are  usually  decided  by  juries  in  our  system,  unless  the  defendant  waives 
a  jurv  and  submits  all  issues,  legal  and  factual,  to  the  Judge. 

In  "Massachusetts,  where  there  was  no  post  Roe  v.  Wade  abortion  statute  exist- 
ing, criminal  statutes  or  the  common  law  controls  such  conduct.  The  question 
then  becomes  whether  under  those  standards  the  conduct  of  Dr.  Edelin  constituted 
a  crime.  In  the  trial  itself,  the  law  applicable  to  the  case  is  given  to  the  jury  by  the 
Judge  in  the  form  of  instructions.  The  jury  decides  the  factual  issues  under  the 


'2b  InpTll 

M  Newsweek  Magazine,  1/27/75,  p.  55;  Holzer,,  James  F.  "An  Analysis  of  the  Edelin  Case"  in  Hospital 

2'TlL  Rev^'^Stat..  Ch.'si,  Sec.  81-14(c);  Chrisafogeorgis  v.  Brandenburg,  55  lU.  2d  368,  304  N.E.  2d  88  (1973). 
2S  Op.  ('it.,  Ft.  20  (Appeal  dismissed  on  other  grounds). 
2»  Op.  Cit.,  Ft.  27. 

30  Citations  available  on  request. 

31  Libbe  v.  Permanente  Clinic,  Ore.,  518  P  2d  636  (1/31/74). 

32  Eich  V.  Tmvn  of  Gulf  Shores,  300  So.  2d  354. 
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law  (instructions)  as  given  them  by  the  Judge  and  applies  the  law  to  the  facts  in 
order  to  arrive  at  a  judgment  in  the  case. 

Under  the  Court's  instructions,  the  jurj^  could  have  acquitted  Dr.  Edelin  on 
the  theory  that  the  fetus  was  dead  before  it  left  the  womb,  although  the  womb 
was  open  and  it  was  charged  that  Dr.  Edelin  prohibited  the  removal,  or  that  it 
never,  in  fact,  was  alive,  or  that  it  was  not  a  person.  On  the  other  hand,  the  jury 
could  have  concluded  (which  it  obviously  did)  that  the  fetus  did  breathe  outside 
the  womb  and  that  Br.  Edelin's  conduct  elxhibited  a  reckless  disregard  for  the  life 
of  a  viable  fetus  (i.e.,  a  fetus  who  could  have  lived  if  so  allowed),  such  that  he 
should  not  be  able  to  avoid  the  consequences  of  his  conduct  merely  because  he 
refused  to  remove  the  fetus  from  the  opened  uterus  until  he  had  prevented  its 
chances  of  survival  by  cutting  off  the  ox3-gen  long  enough  to  cause  death. 

The  jury  obviouslj-"  decided  the  question  of  fact  of  legal  personhood  in  favor  of 
the  prosecution.  The  fetus  in  this  case  was,  they  concluded,  a  living  person.  In 
addition,  the  jury  rejected  the  defense  argument  that  this  obvious  conclusion  in 
the  case  of  an  18-24  week  fetus  can  be  obviated  by  merely  holding  the  fetus  in 
the  womb  withotit  oxygen  until  it  expires. 

Was  the  jury  correct  in  so  deciding?  Can  the  live  birth  problem  in  late  abortions 
be  avoided  by  merely  allowing  the  viable  fetus  to  die  before  removal  from  the 
womb?  Where  but  in  the  polarized  area  of  abortion  would  such  a  flimsy  legal  dis- 
tinction be  entertained  for  even  a  moment?  The  case  will  be  appealed  and  we  will 
one  day  know.  Of  even  more  interest  is  the  emotional  reaction  of  the  press,  which 
has  denounced  the  jury  in  highlj'  charged  emotional  editorials  that  evidence  the 
intensity  of  this  issue.^^ 

It  is  a  common  event  in  the  law  for  commentators  to  judge  the  viability  of  the 
law  from  the  jury's  judgment  ^nd  not  the  Court's  instructions.  For  example,  the 
current  commentators  on  euthanasia  usually  point  to  the  jury's  sometime  refusal 
to  convict  in  euthanasia  cases  as  evidence  of  a  "moribund  law"  or  difference  of 
moral  opinion  by  the  community  in  spite  if  the  fact  that  euthanasia  is  murder 
under  our  law.  In  the  Edelin  case  the  jury  has  given  the  community's  reaction 
to  the  conduct  involved. ^•^ 

It  is  significant  that  this  is  the  first  post  Roe  v.  Wade  abortion  case  which  involved 
a  jury.  I'ov  that  matter,  neither  Roe  v.  Wade,  nor  the  cases  that  led  to  it,  involved 
juries.  This  is  an  overlooked  fact  of  some  consequence,  since  it  is  the  first  time 
that  lay  people  have  had  this  opportunity  for  a  close-up  look  at  this  difficult 
legal  problem  and  to  render  a  judgment  on  the  conduct  of  the  parties  involved. 

The  Edelin  case  highlights  the  problem  of  the  future.  INIid-trimester  abortions 
frequently  lead  to  live  births.  With  the  increased  use  of  prostaglands  this  problem 
will  become  even  more  acute.  What  is  the  duty  of  the  physician  who  has  performed 
a  legal  abortion,  and  thereby  caused  a  live  birth?  What  is  his  responsibility  if  he 
omits  to  act  and  allows  the  fetus  to  die?  What  is  his  responsibility  if  he  acti\ely 
intervenes  to  terminate  the  life  of  the  fetus?  In  an  age  of  technological  scientific 
advances  such  as  ours,  is  it  reallj'  meaningful  to  use  viability  as  a  criterion  for 
anything,  since  artificial  aids  will  rapidly  change  that  criteria? 

These  are  the  questions  that  have  been  raised  by  the  Edelin  case,  and  which 
deserve  rational  debate  and  consideration.  ^Nlany  states  have  alreadj"  answered 
those  questions  by  statutes  which  impose  an  affirmative  duty  on  the  physician  and 
hospital  to  use  all  ineans  necessary  to  save  life  where  signs  of  viability  are  present. 

The  Edelin  case  makes  one  thing  clear — the  legalization  of  abortion  by  the 
United  States  Supreme  Court  throughout  the  full  term  of  pregnancy  has  created 
some  of  the  most  profound  legal,  social  and  moral  problems  ever  faced  by  a 
society. 

THE    SPECIAL    CARE    NURSERY 

In  their  paper  in  the  New  England  Medical  Journal,-'  Duff  and  Campbell  have 
raised  the  question  of  allowing  children  to  die  in  the  special  care  nursery  as  a 
medical-moral  problem.  Although  the  paper  discusses  299  deaths,  only  43  were 
related  to  withholding  medical  treatment,  and  of  the  43  only  a  handful  (perhaps 
9  or  10)  involve  what  I  would  classify  as  a  medical-moral  problem.  I  say  this 
because  the  paper  itself  does  not  make  the  very  necessary  distinction  between 


S3  Chicago  Tribune  editorial  2,22/75;  Washington  Post  editorial  2/18/75. 

^  Maguire,  Daniel  C,  Death  by  Choice,  Doubleday  and  Company,  Inc.,  Gaiden  City,  N.Y..  1974,  p.  23-26. 

35  Duff,  Ravmond  S.,  M.D.;  Campbell,  A.G.M.,  M.D.,  F.R.C.P.  (Edin);  "Moral  and  Ethical  Dilemmas 
in  the  Special  Care  Nursery",  The  New  England  Journal  of  Medicine,  Vol.  289,  No.  17,  pp.  890-894,  Oct. 
1973). 
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"treatable  cases  and  non-treatable  cases,  i.e.  cases  where  the  available  treatment 
can  lead  to  a  good  medical  prognosis  in  the  physical  sense.  I  only  say  this  in  order 
to  better  define  the  problem  the  paper  raises. 

Where  medical  treatment  is  not  available,  such  as  in  the  case  of  short  bowel 
syndrome,  the  withholding  of  unavailable  treatment  hardly  amounts  to  the 
creation  of  a  moral-medical  problem.  So,  too,  where  the  anamolies  are  multiple 
and  add  up  to  a  hopeless  condition,  our  moral  gense  is  not  aroused  by  "allowing 
death  as  a  management  option".  However,  where  the  treatment  is  available 
and  the  prognosis  ordinarily  good,  but  the  treatment  is  withheld  for  social  reasons, 
such  as  in  the  one  case  stated  in  the  body  of  the  paper  involving  Down's  syndrome, 
then  our  concern  becomes  one  of  death  not  as  a  management  option  in  the 
medical  sense,  but  as  an  alternative  choice  in  the  social  sense.  The  similarity  to 
the  abortion  problem  is  stunning. 

"An  infant  with  Down's  syndrome  and  intestinal  atresia,  like  the  much  publi- 
cized one  at  Johns  Hopkins  Hospital,  was  not  treated  because  his  parents  thought 
that  surgery  was  wrong  for  their  baby  and  themselves.  He  died  seven  days  after 
birth."  36 

There  is  no  statement  in  their  paper  concerning  treatment  during  the  seven 
days,  but  in  similar  cases  such  as  at  Johns  Hopkins  and  the  Decatur  case  not 
only  treatment,  but  allegedly  also  all  sustenance,  was  withheld  until  the  children 
died.*'  In  short,  once  the  decision  is  made  that  the  atresia  will  not  be  repaired, 
the  deci^'ion  is  made  that  death  will  be  allowed.  Usually  this  is  done  by  starvation 
which  took  some  15  days  in  Johns  Hopkins  and  even  longer  in  Decatur.** 

The  importance  of  these  cases  lies  in  the  fact  that  the  atresia  problems  involved 
are  usually  treatable  and  the  prognosis  good.  In  short,  the  real  reason  the  treat- 
ment was  withheld  was  because  the  child  was  a  mongoloid. 

I  have  argued  elsewhere  (Appendix  E)  that  no  hospital  or  medical  personnel 
mav  allow  a  child  in  their  custody  to  starve  to  death  without  incurring  the 
possibihty  of  serious  criminal  or  malpractice  Hability.  There  is  no  question  that 
the  mongoloid  child  comes  under  the  protection  of  the  Child  Abuse  Act  and  the 
Homicide  Act.  One  who  knowingly  allows  a  mongoloid  child  to  starve  to  death 
in  their  hospital  commits  a  serious  crime  and  should  be  prosecuted. 

As  I  said  before,  what  is  the  significance  of  the  fact  that  we  are  now  discussnig 
death  as  a  management  option  for  the  born  child  as  we  previously  discussed  it 
for  the  unborn  child?  *^ 

Other  areas  of  legislative  concern  since  Roe  v.  Wade  have  been  fetal  experi- 
mentation, the  conscience  clause,  parental  and  spousal  consent,  euthanasia, 
regulation  of  abortion  clinics  and  procedures,  and  the  public  funding  of  abortion. 

THE  CONSCIENCE  CLAUSE 

While  Roe  v.  Wade  did  not  specifically  deal  with  a  hospital  abortion  exemption, 
the  Supreme  Court  in  Roe  v.  Wade  did  refer  with  approval  to  a  resolution  adopted 
bv  the  American  Medical  Association's  House  of  Delegates  on  June  25,  1970, 
•concerning  abortion.  The  resolution  is  quoted  in  full  in  footnote  38  of  the  Court's 
•Opinion.  It  includes  the  provision: 

"That  no  physician  or  other  professional  personnel  shall  be  compelled  to  per- 
form any  act  which  violates  his  good  medical  judgment.  Neither  physician, 
hospital,  nor  hospital  personnel  shall  be  required  to  perform  any  act  violative  of 
personally-held  moral  principles.  In  these  circumstances  good  medical  practice 
requires  only  that  the  physician  or  other  professional  personnel  withdrew  from 
the  case  so  long  as  the  withdrawal  is  consistent  with  good  medical  practice,  ^o 

In  Doe  V.  Bolton,  in  the  District  Court,  plaintiffs  sought  a  declaratory  jud^ent 
that  the  Georgia  abortion  statutes  were  unconstitutional  in  their  entirety.  These 
statutes  included  26-1 202(e)  which  stated: 

"(e)  Nothing  in  this  section  shall  require  a  hospital  to  admit  any  patient  under 
the  provisions  hereof  for  the  purpose  of  performing  an  abortion,  not  shall  any 
hospital  be  required  to  appoint  a  committee  such  as  contemplated  under  sub- 

3«  Ibid  at  p.  891.  .       ,  „  .  tt  -d-  v,^.    td„ 

8'  Report  of  the  Joseph  P.  Kennedy  Foundation's  International  Symposium  on  Human  Rights,  Re- 
tardation and  Research,  Washington,  D.C.,  The  John  F.  Kennedy  Center  for  the  Performing  Arts,  Oct. 

38  A'iirier,  Michael,  Chicago  Sun-Times,  April  27,  1973,  p.  8;  Ob-Gyn.  News  1/1/73,  p.  8. 

39  To  see  a  classic  of  hysterical  reaction  to  problems  in  the  special  care  nursery  see:  Johnson,  Charles  ij., 
M.D.,  "Should  Physician  Try  to  Save  Life  of  Every  Defective  Child?"  in  Ob-Gyn.  News  Oct.  lo,  19/2, 
Vol.  7,  No.  20.  p.  3. 

«  39  L  Ed  2d  at  p.  172. 
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section  (b)  (5) .  A  physician,  or  any  other  person  who  is  a  member  or  associated  with 
the  staff  of  a  hospital,  or  any  employee  of  a  hospital  in  which  an  abortion  has  been 
iiuthorized,  who  shall  state  in  writing  an  objection  to  such  abortion  on  moral 
■or  religious  grounds  shall  not  be  required  to  participate  in  the  medical  procedures 
which  will  result  in  the  abortion,  and  the  refusal  of  any  such  person  to  participate 
therein  shall  not  form  the  basis  of  any  claim  for  damages  on  account  of  such 
refusal  or  for  any  disciplinary  or  recriminatory  action  against  such  person." 

The  District  Court  granted  declaratory  relief  concerning  some  sections  of  the 
Georgia  statute,  but  it  refused  to  strike  down  other  provisions  of  the  statutes, 
including  Section  (e)  quoted  above. 

The  Supreme  Court  on  appeal  considered  the  remaining  portions  of  the  Georgia 
statutes  complained  of,  including  Section  (e).  Although  it  declared  additional 
sections  of  the  statute  unconstitutional,  Section  (e)  was  again  left  intact.  This  was 
not  an  oversight  on  the  part  of  the  Supreme  Court.  At  the  beginning  of  Doe  v. 
Bolton,  the  court  cummarized  this  section. 

"There  is  also  a  provision  (subsection  (e))  giving  a  hospital  the  right  not  to 
admit  an  abortion  patient  and  giving  any  physician  and  any  hospital  employee 
or  staff  member  the  right,  on  moral  or  religious  grounds,  not  to  participate  in  the 
procedure."  " 

The  Supreme  Court  further  discussed  section  (e)  of  the  Georgia  Statute  in 
connection  with  the  statute's  requirement  that  a  hospital's  abortion  committee 
pass  on  a  woman's  request  for  an  abortion. 

While  noting  that  "the  committee's  function  is  protective"  it  enables  the 
hospital  appropriately  to  pe  advised  that  its  posture  and  activities  are  in  accord 
with  legal  requirements.  It  is  to  be  remembered  that  the  hospital  is  an  entity 
and  that  it  too  has  legal  rights  and  obligations.  The  Court  decided  that  the 
statute's  abortion  committee  requirement  was  unconstitutional,  being  "basically 
redundant": 

"And  the  hospital  itself  is  otherwise  fully  protected.  Under  §  2e-1202(e)  the 
hospital  is  free  not  to  admit  a  patient  for  an  abortion  .  .  .  Further,  a  physician 
or  any  other  employee  has  the  right  to  refrain,  for  moral  or  religious  reasons, 
from  participating  in  the  abortion  procedure.  These  provisions  obviously  are 
in  the  statute  in  order  to  afford  nj^propriate  protection  to  the  individual  and  to 
the  denominational  hospital.  Section  26-1 202e  affords  adequate  protection  to 
the  hospital  and  little  more  is  provided  by  the  committee  prescribed  by 
§  26- 1202(b) (5). "« 

Almost  every  state  that  has  legislated  on  the  subject  since  Roe  v.  Wade  has 
included  conscience  clauses  substantially  similar  to  the  one  discu.ssed  in  Roe  v. 
Wade  protecting  individuals  and  private  and  public  hospitals.  However,  the 
abortion  controversy  is  currently  in  the  coercive  stage.  The  hard  core  proponents 
of  legalized  abortion  are  now  busy  opposing  abortion  legislation  that  keeps 
abortion  in  the  criminal  code,  or  that  seeks  to  regulate  abortion  other  than  through 
the  medical  practice  act.  Their  aim  is  the  psj-chological  satisfaction  of  making 
abortion  not  only  legal,  but  morally  acceptable  to  all.  Part  of  the  plan  includes 
opposition  to  conscience  clauses.  Obviously  this  latter  stance  smacks  of  a  betrayal 
of  their  promise  that  their  wish  was  only  freedom  now,  and  thus  they  are  some- 
what at  a  disadvantage  before  the  courts,  at  least  as  far  as  the  conscience  clause 
is  concerned.  Private  hospitalr  have  thusfar  been  held  to  be  free  to  choose  whether 
•or  not  to  perform  abortions.^* 

The  initial  cami)aign  is  aimed  at  the  public  hospital.  In  this  they  have  been 
successful  and  the  Federal  courts  are  requiring  public  hospitals  to  provide  facilities 
and  manpower  for  the  performance  of  first  and  second  trimester  abortions. ^^  These 
courts  have  held  that  a  public  hospital  may  not  be  protected  by  a  state  conscience 
clause.  The  Nyberg  opinion  clearly  indicates  that  no  individual  can  be  compelled 
to  perform  abortions  or  participate,  yet  "w"e  do  hold  that  the  hospital  facilities 
must  be  made  available  for  abortion  services". 

In  the  hands  of  the  lower  courts,  the  woman's  constitutional  right  to  decide  has 
been  translated  into  the  public  hospital's  obligation  to  provide  and  perform,  on 
the  theory  that  a  refusal  constitutes  state  interference.  This  subtle  shift  in  impact 
is  rather  typical  of  the  abortion  debate.  The  8th  Circuit  in  Nyberg  avoided  the 
impact  of  The  Affirmative  Obligation  argument  by  saying: 


«  39  L  Ed  2d  at  p.  208. 

«39  L  Ed  2d  at  p.  216. 

"Doe  V.  BelUn,  479  F  2d  756  (7th  Cir.  1973);  Watkins  v.  Mcrcv  Medical  Center,  364  F.  Supp.  799  (1973). 

43  Doe  V.  Hale,  369  F.  Supp.  970  (D.C.  Mass.  1974),  afflrmed  500  F  2d  144  (1st  Cir.  1974);  Nyberg  v.  City  of 
Virginia,  361  F.  Supp.  932  (D.  Minn.  1973),  afflrmed  495  F  2d  1342  (8tli  Cir.  1974),  appeal  dismissed,  cert 
•denied  43  U.S.L.W.  3224  (1974). 
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Appellant  frames  the  issue  to  be  whether  the  state  has  an  afhrmative  duty 
under  Roe  and  Doe  to  provide  abortion  facilities.  This  record  does  not  present  a 
situation  where  the  hospital  would  be  required  to  establish  new  or  different  facili- 
ties and  staff  in  order  to  perform  the  operations.  For  reasons  set  out  below,  we 
find  that  the  district  court  in  this  case  was  correct  in  ordering  the  Virginia  Munic- 
ipal Hospital  to  make  its  existing  facilities  available  for  the  performing  of 
abortions." 
and  thus  limiting  their  holding  to  only  mandating  the  use  of  existing  facilities. 

The  conscience  clause  itself  is  also  the  target  of  litigation.  The  thrust  here  is  an 
attempt  through  the  courts  to  limit  the  conscience  clause  only  to  individuals,  and 
exclude  any  entity  or  institution.  In  the  three-judge  court  case  in  Minnesota  the 
plaintiffs  argued  ^the  unconstitutionality  of  the  corporate  conscience  clause  in 
both  the  Minnesota  statute.^^ 

They  attempted  to  find  state  action  under  receipt  of  Hill-Burton  grants,  state 
licensure  and  regulation.^^  -phe  argument  was  then  made: 

"Hospital  corporations,  however,  are  unlikely  candidates  for  the  exercise  of 
such  First  Amendment  rights  of  conscience  as  envisioned  by  free  exercise  of 
religion.  A  corporation  cannot  pray,  or  experience  guilt  and  fear  of  damnation. 
Nor  can  a  corporation  participate  in  religious  services.  It  is  an  entity  with  many 
rights  and  privileges,  but  the  free  exercise  of  religion  by  a  hospital  corporation  is 
difficult  to  comprehend.  More  importantly,  however,  the  conscience  clauses  at 
issue  here  do  not  limit  themselves  to  strictly  private  denominational  hospitals, 
but  go  beyond  even  to  cover  fully  public  hospitals.  This  broad  sweep,  in  itself,  is 
plainly  inconsistent  with  Nyberg,  and  the  principles  announced  in  many  other 

CRSGS."  ^^ 

Plaintiffs  in  the  Hodgson  v.  Anderson  case  filed  a  class  action  and  were  seeking  to 
have  the  court  include  all  hospitals  as  a  class  of  defendants.  The  ultimate  aim,  of 
course,  was  to  require  all  hospitals,  public,  private,  or  denominational,  to  provide 
facilities  for  abortions.  As  far  as  I  am  aware,  they  have  not  sought  to  compel  the 
individuals  to  participate.  But  I  am  sure  you  can  expect  to  see  attempts  to  declare 
immunity  from  civil  liability  for  refusal  to  participate  or  perform  eliminated  from 
the  law.  Such  an  attempt  will  not  be  made  even  by  the  hard  core  pro-abortionist 
who  is  willing  to  let  well  enough  alone,  but  may  occur  through  an  otherwise 
innocuous  personal  injurj^  action. 

Plaintiffs  were  unsuccessful  in  the  Minnesota  case  but  were  successful  in  a 
three  judge  court  case  in  Kentucky,  where  the  conscience  clause  was  held  un- 
constitutional since  it  provided  protection  only  for  the  conscience  of  one  opposed 
to  abortion  rather  than  both  those  who  were  opposed  and  those  who  were 
favorable.^' 

PUBLIC  FUNDING  OF  ABORTION 

The  proponents  of  abortion  have  also  been  successful  in  convincing  the  courts 
that  Medicaid  must  pay  for  abortions.  The  argument  here  is  one  of  the  equal 
protection.  If  the  state  pays  for  pregnancy  service  then  it  must  also  pay  for  abor- 
tion service.  These  holdings  in  conjunction  with  those  cases  requiring  public 
hospitals  to  provide  facilities  mandate  public  participation  in  abortions.^^ 

FETAL  EXPERIMENTATION 

One  of  the  most  controversial  issues  raised  by  Roe  v.  Wade  has  been  the  ex- 
perimentation on  live  aborted  fetuses.  Time  Magazine  ^o  states:  "One  of  the  most 
emotionally  laden  [issues]  is  the  morality  of  medical  research  on  the  vastly  m- 
creased  number  of  fetuses  that  might  be  considered  available  for  experimentation 
because  they  are  going  to  be  aborted." 

Congress  joined  the  debate  in  temporarily  banning  HEW  from  funding  ex- 
periments that  are  not  intended  to  be  of  benefit  to  the  living  fetus  before  or  after 

"  Senate  File  498,  Sec.  4,  11  Minn.  Stat.  Ann.  §  145.42;  The  Church  Amendment,  P.L.  93-45,  87  Stat. 
91  tit.  IV,  §  401(b)(2)(A). 

«  See  74  Columbia  Law  Review  237,  254-263  (1974).  ,  ,.      , 

«  Brief  of  plaintiff  in  Hodgson  v.  Anderson,  D.C.  Minn.  No.  4-74-155,  p.  8.  The  court  found  no  standing  by 
the  plaintiffs  to  litigate  this  issue.  The  U.S.  Court  of  Appeals  for  the  9th  Circuit  held  on  11/21,74  that  the 
Church  Amendment  does  not  violate  the  establishment  clause  liut  represents  "the  government's  neutraUty 
in  the  face  of  religious  differences  *  *  *".  The  appeals  court  affirmed  the  decision  of  a  U.S.  District  Court 
which  had  dismissed  a  suit  against  a  Catholic  hospital  which  refused  to  permit  a  tubal  hgation.  Chnsmanv. 

Sisters  of  St.  Joseph  of  Peace, F  2d (9th  Cir.  1974).  See  also  Greco  v.  Orange  Mem.  Hosp.  (U.S. D.C. 

E  Texas)  374  F.  Supp.  227  (1974).  .  ^  ,       ^,      ^  .,.  ,c^  t  .ox 

f  Wolfe  V.  Schoering,  U.S.  District  Court  for  the  Western  District  of  Kentucky,  No.  C-74-186-L(B), 
pp.  12-13  of  slip  opinion.  ,    ,^      ,,    ,        „, 

ifi  Klein  v.  Nassau  County  Medical  Center,  347  F.  Supp.  496  (E.D.  N.Y.  1972);  New  York  v.  Byman,  30 
NY.  2d  537,  281  NE  2d  180  (1972). 

"3/31/75,  at  p.  82. 
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the  abortion.  The  National  Institutes  of  Health  must  decide  by  May  1,  1975 
what  federal  controls  should  be  placed  on  fetal  experimentation. 

Many  states,  such  as  Illinois  and  Massachusetts,  have  passed  statutes  pro- 
hibiting experimentation  on  live  aborted  fetuses.^'  Such  legislation  has  raised  a 
hue  and  cry  from  the  academic  circles  who  have  argued  that  fetal  experimentation 
is  necessary  for  the  progress  of  science  and  for  the  lowering  of  infant  mortality 
and  morbidity,  as  well  as  maternal  mortaUty  and  morbidity. ^^  According  to  Time 
magazine,  the  ethetists  seem  to  be  steadifastly  against  such  experimentation 
and  only  Joseph  Fletcher  Justified  unlimited  experimentation  on  fetuses  that 
face  abortion  if  the  mother  gives  her  consent. 

Obviously  consent  is  a  very  critical  issue.  Ordinarily  parental  consent  for  medical 
treatment  to  a  child  vitiates  a  battery  only  if  the  consent  is  for  the  benefit  of  the 
child.  Here  the  consent  is  for  experimentation  which  is  of  no  benefit  to  the  fetus 
being  experimented  on.  Under  these  circumstances,  most  legal  commentators 
would  conclude  that  the  law  would  not  allow  such  consent  and  probably  should 
not  allow  it. 

Arthur  Dyck  of  the  Harvard  Divinity  School  has  suggested  that  hospital  review 
committees  be  set  up  to  review  each  fetal  experimentation  proposal  to  determine 
whether  or  not  any  ethical  or  moral  guidehnes  will  be  violated.  In  addition,  he 
suggests  that  the  review  committee  have  sufficient  numbers  of  persons  who  view 
the  unborn  as  a  "person"  in  order  to  insure  the  adversarial  nature  of  the  com- 
mittee's decision  and  thus  protect  the  unborn  child." 

It  should  be  apparent  that  no  experimentation  on  a  Uve  viable  fetus  should 
ever  be  permitted  by  the  law.  The  constitutional  murky  area  created  by  Roe  v. 
Wade  involves  the  status  for  purposes  of  fetal  experimentation  of  a  hve  but  not 
yet  viable  fetus,  that  is  one  which  cannot  be  expected  to  survive  more  than  a 
limited  period  of  time  outside  the  mother's  womb  no  matter  what  artificial  hfe 
supports  are  used.  It  has  been  suggested  that  experimentation  ought  to  be  allowed 
on  such  hve  non-viable  fetuses  where  the  ultimate  result  of  the  experimentation 
will  be  to  the  benefit  of  mankind. 

Such  suggestions  emphasize  the  enormity  of  the  gulf  between  those  who  would 
propose  abortion  as  a  legal  and  available  solution  to  social  problems  and  those 
who  consider  abortion  as  the  destruction  of  human  Hfe.  Experimentation  on  live 
fetuses  of  any  age  is  a  matter  so  repugnant  to  the  pro-hfe  forces  that  is  has  resulted 
in  legislation  such  as  in  Illinois,  which  constitutes  a  total  and  absolute  ban  on 
any  and  all  types  of  experimentation  on  fetuses  of  any  age. 

Less  the  committee  consider  this  to  be  a  hypothetical  problem,  experimentation 
with  live  human  fetuses,  both  in  utero  and  aborted  fetuses  have  been  carried  out 
and  documented  in  medical  Mterature.  "In  one  study  for  example,  women  indi- 
cating an  intention  to  have  an  abortion  agreed  to  be  injected  with  Rubella  vaccine 
in  order  to  determine  whether  the  vaccine  would  deform  the  fetus.  Other  studies 
involved  administering  drugs  to  the  mother  in  order  to  determine  the  substances 
which  are  aborted  from  the  mother's  system  by  the  fetus. "*^ 

Other  studies  have  reported  experimentation  with  live  nonviable  aborted  fetuses 
and  operations  on  aliorted  fetuses  to  obtain  cells  or  organs  for  laboratory  or  clinical 
use.  Indeed,  it  was  investigation  into  such  charges  that  led  to  the  Edehn  case. 

For  a  complete  review  of  this  subject  we  refer  the  committee  to  Paul  Ramsey's 
book:  "The  Ethics  of  Fetal  Research"  (Yale  University  Press). 

REGULATION   OF   ABORTION   CLINICS   AND   PROCEDURES 

Concerned  about  the  indiscriminate  availability  of  abortions  at  unrelated 
clinics,  almost  every  state  legislature  which  passed  legislation  following  Roe  v. 
Wade  enacted  extensive  regulatory  statutes  licensing  and  regulating  the  operation  of 
clinics  and  the  abortion  procedure.  Since  almost  every  state  statute  on  the  subject 
requires  an  abortion  after  the  first  trimester  to  be  performed  in  a  hospital,  the 
regulation  applied  almost  exclusively  during  the  first  trimester.  Because  of  that 
fact,  the  Federal  courts  have  uniformly  held  such  regulations  unconstitution  al." 

A  reading  of  the  Friendship  Medical  Center  case  will  indicate  the  degree  of 
difficulty  that  state  legislatures  face  in  legislating  in  the  area  of  abortion.  The 


"  See  e.g.  HI.  Rev.  Stat.,  Ch.  38,  §  81-18:  "All  tissue  removed  at  the  time  of  abortion  shall  be  submitted 
for  analysis  and  tissue  report  to  a  board  eligible  or  certifled  pathologist  as  a  matter  of  record  in  all  cases. 
There  shall  be  no  exploitation  of  or  experimentation  with  the  aborted  tissue." 

52  Op.  Cit.,  Ft.  50;  see  also  Reback,  Gary  L.  "Fetal  Experimentation:  Moral,  Legal  and  Medical  Impli- 
cations" in  Stanford  Law  Review,  Vol.  26,  pp.  1191-1207,  May,  1974. 

M  Op.  Cit.,  ft.  50. 

M  Op.  Cit.,  ft.  52,  Reback. 

M  Friendship  Medical  Center  v.  Chicago  Board  of  Health F  2d (7th  Cir.  1974),  Op.  Cit.,  ft.  43. 
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court  interpreted  the  plaintiff's  allegations  as  an  assertion  by  plaintiff  of  his 
right  to  offer  abortions  without  substantial  restrictions  during  the  first  trimester. 
The  court  said:  "Despite  the  laudible  goals  of  the  Cliicago  Board  of  Health  m 
attempting  to  set  comprehensive  safety  standards  for  all  abortion  procedures, 
Roe  will  not  allow  these  regulations  to  stand."  The  court's  language  makes  it 
abundantly  clear  that  it  is  not  until  "from  and  after"  the  first  trimester  that  a 
state  may  regulate  abortions  by  regulations  "reasonably  related  to  the  preserva- 
tion and  protection  of  maternal  health."  Consequently  and  directly  because  of 
the  holding  in  Roe  v.  Wade  the  Seventh  Circuit  Court  of  Appeals  has  held  that 
the  state  may  not  legislate  regulations  of  any  kind  during  the  first  trimester 
other  than  requiring  that  the  medical  procedure  be  performed  by  a  licensed 
physician.  We  now  see  the  spectacle  of  public  health  officers  totally  excluded 
from  regulating  the  most  common  surgical  procedure  in  America.  No  court 
should  have  authority  to  mandate  anj^thing  so  ludicrous.  That  mandate  was 
based  on  an  understanding  of  the  medical  morbidity  and  mortality  of  abortion 
not  only  de  hors  the  record,  but  so  fragile  in  its  underpinnings  as  to  make  one 
wonder  about  the  quality  of  resolved  social  problems  when  accomplished  through 
judicial  review. 

PARENTAL  AND  SPOUSAL  CONSENT 

Most  of  the  legislation  passed  by  the  states  in  response  to  Roe  v.  Wade  have 
in  one  manner  or  another  required  either  parental  or  spousal  consent,  or  both, 
before  a  woman  can  secure  an  abortion  at  anytime.  For  the  most  part  the  cases 
litigating  the  constitutionality  of  this  issue  have  held  that  these  requirements  are 
invalid  under  Roe  v.  Wade.^^  However,  the  recently  decided  Three  Judge  Court 
case  in  Missouri  held  both  provisions  constitutional. 

The  Supreme  Court  of  Washington  in  a  .5  to  4  decision  recently  reversed  a  trial 
court's  conviction  of  Dr.  A.  Fran-^  Koome  for  performing  an  abortion  on  a  16  year 
old  unmarried  girl  without  parental  consent  in  violation  of  a  Washington  statute. 
The  court  found  that  "subjection  of  a  minor  woman's  decision  to  terminate  an 
unwanted  pregnancy  to  absoltite  and  potentially  arbitrary  veto  constitutes  a 
substantial  burden  on  her  rights  similar  to  those  held  unconstitutional  in  Roe  and 
Doe". 

In  a  minority  opinion,  four  Justices  expressed  their  view  that  "The  interest 
of  the  state  in  the  qtiality  of  the  minor's  abortion  decision,  as  well  as  in  the  mental 
health  of  a  pregnant  minor,  is  of  a  compelling  nature  from  the  time  of  conception 
and  justifies  the  state's  infringement  on  minor's  right  of  privacy."  ^^ 

A  Federal  District  Judge  in  Massachtisetts  tcmporarii.y  enjoined  enforcement  of 
a  Massachusetts  provision  requiring  an  unmarried  minor  under  18  to  have  the- 
consent  of  both  parents  before  obtaining  an  abortion. ^^  A  Federal  District  Coiu't 
Judge  in  Colorado  held  that  the  state's  requirement  that  a  minor  under  18  have  the 
consent  of  a  parent  or  guardian  in  order  to  have  an  abortion  was  unconstitutional. ^9 

Spousal  consent  has  faired  equally  unwell.  In  an  Illinois  case  it  was  held  that  the 
constitutional  right  of  a  woman  to  an  abortion  overrides  any  right  that  the  hus- 
band may  have  in  seeking  to  prevent  the  abortion  of  his  child. ^^ 

In  a  Kentucky  Three  Judge  Court  case  it  was  held  that  requirements  that  the 
woman  get  written  consent  m  all  cases  and  that  parental  or  spous.al  consent  be 
obtained  for  abortions  performed  after  the  first  trimester  were  constitutionally  in- 
permissible.  This  court  cited  Federal  Court  decisions  invalidating  spousal  and 
parental  consent  requirements  in  Florida  and  Utah  and  struck  down  the  Kentucky 
requirement.^'  However,  the  recently  decided  Missouri  case  has  upheld  the  parental 
and  spousal  consent  requirements. 

Roe  V.  Wade,  as  interpreted  by  these  decisions,  has  provided  one  more  wedge 
to  separate,  imdermine  and  ultimately  destroy  the  nuclear  famih^  The  father 
has  been  reduced  to  onlooker  and  even  a  parent  may  not  interfere  with  a  minor 
child's  right  to  an  abortion.  Certainly  no  could  have  anticipated  that  Roe  v.  Wade 
would  have  such  an  undermining  effect  on  relationship  of  parents  and  their 
children,  or  one  spouse  to  the  other. 

It  has  been  argued  that  the  Equal  Rights  Amendment  will  affect  this  area  of 
the  abortion  debate  rather  profoimdly.  For  example,  it  has  been  argued  that  an 
Equal  Rights  Amendment  will  place  the  htisband  on  an  equal  footing  with  the 


«6  Foe  V.  Vanderhoof,  USDC  Colo.  CA  No.  74-F-rl8;  Baird  v.  Quinn,  USDC  Mass.  Civil  No.  74-4992-F; 
Poe  V.  Oerstcin,  U.S.  Court  Appeals,  .5th  Cir.  No.  74-2745. 

w  Washiiiglon  v.  Koome,  Washington  Supreme  Court,  No.  42645. 

S8  Baird  v.  Quivn,  Op.  Cit.,  Ft.  56. 

'«  Op.  Cit.,  Ft.  58. 

M  Pound  V.  Pound,  74  CH  4,  Circuit  Court  of  Sixth  Judicial  Circuit,  Macon  Countj%  111.  1/31/74. 

61  Wolf  V.  Schroering,  USDC  Western  Dist.  Kentucky  CA  No.  C-74-186-L(B)  at  p.  9;  see  also  Coe  v^ 
Gerstein,  376  F.  Supp.  695  (S.D.  Fla.  1974). 
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wife  in  fhe  abortion  decision.  Consequentlv  his  permission  may  be  a  necessity  if 
and  when  the  Equal  Rights  Amendment  passes. 

EUTHANASIA 

Since  Roe  v.  Wade  a  number  of  euthanasia  measures  have  been  introduced  in 
various  legislatures.  Usually  these  are  entitled  "Death  with  Dignity"  measures. 
Since  1975  such  measures  have  been  introduced  into  the  state  legislatures  of 
Washington,  \'irginia,  Rhode  Island,  Pennsylvania,  Oregon,  INIassachusetts, 
Marjdand,  Iowa,  Illinois,  Florida,  Hawaii,  etc. 

To  date  these  bills  concern  themselves  with  such  things  as  the  definition  of 
terminal  illness  and  the  right  of  the  person  terminally  iU  to  execute  a  will  proxiding 
for  the  termination  of  sustaining  medical  treatment  or  equipment. 

These  acts  apply  only  to  adults  who  have  executed  a  hving  will  sometime  when 
they  were  competent  to  do  so.  There  are  procedural  safeguards  and  the  avowed 
purpose  of  these  statutes  is  to  protect  the  phj^sician  who  turns  off  the  life  sup- 
porting machines  under  the  circumstances  envisioned  in  the  act. 

Some  have  said  that  such  statutes  are  merely  the  edge  of  the  wedge  or  the 
beginning  of  the  slippery  slope  towards  fuU  and  complete  voluntary  euthanasia 
and  it  seems  clear  from  the  pubhshed  literature  of  the  Euthanasia  society  that 
this  charge  is  true. ^2  However,  it  is  certainly  true,  as  previously  indicated  in  this 
paper,  that  protection  of  the  mentaU}'  incompetent  in  the  special  care  nurserj^ 
has  become  a  subject  of  debate  in  our  society.  There  seems  to  be  no  question  but 
that  the  existence  of  such  a  debate  is  related  to  the  Roe  v.  Wade  decision,  which 
referred  to  the  "meaningful  life"  outside  the  womb.  One  shudders  at  the  concept 
of  lives  thought  not  worthy,  but  there  can  be  little  other  legitimate  inference  from 
the  court's  statement  than  sim|)ly  that  some  Uves  will  be  considered  to  be  not 
worthy  of  the  law's  protection  in  the  future. 

CONCLUSION 

Where  the  state  legislatures  have  been  left  the  opportunity  to  protect  the  life 
of  the  unborn,  they  have  done  so.  As  we  have  shown  previously,  the  Supreme 
Court  has  held  that  life  at  anj-time  in  the  womb  is  only  potential  life  and  outside 
of  the  womb  must  be  meaningful.  Under  these  circumstances,  the  state  legisla- 
tures are  powerless  to  protect  the  life  of  the  unborn  even  after  viability.  The  due 
process  and  equal  protection  of  these  unborn  children  are  being  violated  by  the 
permissive  abortions.  The  only  way  such  constitutional  protection  can  be  returned 
to  the  unborn  child  is  through  a  constitutional  amendment  such  as  S.J.  Resolu- 
tion 11.  We  urge  this  committee  to  report  out  a  constitutional  amendment  which 
will  protect  the  right  to  life  of  the  unborn  child. 

The  Illinois  Abortion  Law,  Public  Act  78-25,  Law    of    1973    (Approved 
July  19,  1973)  Illinois  Rev.  Stat.,  Ch.  38  §81-11  to  81-19 

Section  1.  This  Act  shall  be  known  and  may  be  cited  as  the  "Illinois  Abortion 
Law". 

Section  2.  It  is  declared  to  be  the  pubhc  policy  of  this  State  that  abortions  be 
performed  only  by  physicians  licensed  to  practice  medicine  in  aU  of  its  branches 
in  facilities  which  adequately  protect  the  life  and  health  of  the  woman  with  in- 
formed consent  following  counseling  and  laboratorj^  procedures;  and  that  care 
and  counseling  be  provided  to  the  woman  following  an  abortion  procedure. 

Section  3.  As  used  in  this  Act,  unless  the  context  otherwise  rec[uires,  the  follow- 
ing words  and  phrases  shall  have  the  meanings  ascribed  to  them : 

(a)  "First  trimester"  means  the  first  twelve  weeks  of  gestation  commencing 
with  ovulation  rather  than  computed  on  the  basis  of  the  menstrual  cycle. 

(b)  "Second  trimester"  means  the  period  beginning  with  the  thirteenth  week 
through  the  twenty-fourth  week  of  gestation  commencing  with  ovulation  rather 
than  computed  on  the  basis  of  the  menstrual  cycle. 

(c)  "Third  trimester"  means  the  period  beginning  with  the  twenty-fifth  week 
of  gestation  commencing  with  ovulation. 

(d)  "Physician"  means  a  person  licensed  to  practice  medicine  in  all  its  branches 
under  the  Illinois  "Medical  Practice  Act". 


«2  See  Kamisar.  Yale  "Some  Non-Religious  Views  Against  Proposed  'Mercy  Killing  Legislation' 
Minn.  L.  Rev.,  Vol.  42,  No.  6,  May,  1958,  pp.  969-1042. 
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(e)  "Hospital"  means  a  hospital  licensed  pursuant  to  the  "Hospital  Licensing 
Act"  or  specifically  exempted  from  licensure  under  Subsections  (2),  (3)  or  (4) 
of  Section  3  of  that  Act. 

(f)  "Department"  means  the  Department  of  Public  Health,  State  of  Illinois. 

(g)  "Criminal  Abortion"  means  the  use  of  any  instrument,  medicine,  drug 
or  other  substance,  whatever,  with  the  intent  to  procure  a  miscarriage  of  any 
woman  except  when  done  by  a  physician  in  conformity  with  this  Act.  It  shall 
not  be  necessary  in  order  to  commit  a  criminal  abortion  that  the  woman  be  preg- 
nant, that  a  miscarriage  be  accomplished. 

Section  4.   An  abortion  may  be  performed  under  the  following  conditions: 

(a)  During  the  first  trimester  an  abortion  shall  be  performed  by  a  physician; 

(b)  During  the  second  trimester  or  thereafter,  an  abortion  shall  be  performed 
by  a  physician,  in  a  hospital,  on  an  inpatient  basis,  with  measures  for  life  support 
which  must  be  available  and  utiUzed  if  there  is  any  clearly  visible  evidence  of 
viability; 

(c)  During  the  third  trimester,  an  abortion  shall  only  be  performed  to  preserve 
the  life  or  to  preserve  the  physical  or  mental  health  of  the  mother  by  a  physician 
after  consultation  with  a  least  two  other  physicians  not  related  to  or  engaged 
in  yjractice  with  the  attending  physician. 

Section  5.  A  report  of  each  abortion  performed  prior  to  a  gestation  period  of 
twenty  completed  weeks  shall  be  made  to  the  Department  on  forms  prescribed 
by  it.  Such  report  forms  shall  not  identify  the  patient  by  name,  but  shall  include, 
but  not  be  limited  to,  information  concerning: 

(a)  Identification  of  facility  where  abortion  was  performed  and  date  performed; 

(b)  The  poUtical  subdivision  in  which  the  patient  resides; 

(c)  Patient's  date  of  birth,  race  and  marital  status; 
^d)    Number  of  prior  pregnancies; 

(e)  Date  of  last  menstrual  period ; 

(f)  Type  of  abortion  procedure  performed;  and 

(g)  Complications. 

Such  form  shall  be  completed  by  the  hospital  or  other  licensed  facility,  signed 
by  the  attending  physician,  and  transmitted  to  the  Department  not  later  than 
ten  days  following  the  end  of  the  month  in  which  the  abortion  was  ]ierformed. 

Abortions  performed  after  a  gestation  period  of  twenty  completed  weeks  shall 
be  registered  as  provided  in  Sections  20  through  24  of  the  Vital  Records  Act. 

The  Department  may  prescribe  rules  and  regulations  regarding  the  administra- 
tion of  this  Act  including  regulations  relating  to  the  information  to  be  provided 
under  Section  20  of  the  Vital  Records  Act. 

All  information  obtained  by  a  physician,  hospital  or  ambulatory  health  facility 
from  a  patient  for  the  purpose  of  preparing  reports  to  the  Department  under 
this  Section  or  reports  received  by  the  Department  shall  be  confidential  and 
shall  be  used  only  for  statistical  purposes. 

Section  6.  No"  physician,  hospital,  ambulatory  surgical  center,  nor  employee 
thereof,  shall  be  required  against  his  or  its  conscience  declared  in  writing  to 
perform,  permit  or  participate  in  any  abortion,  and  the  failure  or  refusal  to  do 
so  shall  not  be  the  basis  for  any  civil,  criminal,  administrative  or  disciplinary 
action,  proceeding,  penalty  or  punishment.  If  any  request  for  an  abortion  is 
denied,  the  patient  shall  be  promptly  notified. 

Section  7.  (a)  A  person  who  commits  a  criminal  abortion  is  guilty  of  a  Class  2 
felony. 

(b)  Any  person  who  advertises,  prints,  publishes,  distributes  or  circulates 
any  communication  through  print,  radio  or  television  media  advocating,  advising 
or  suggesting  anj^  act  which  would  be  a  violation  of  this  Act  is  guilty  of  a  Class 
A  misdemeanor. 

(c)  Any  hospital,  licensed  facility  or  physician  who  fails  to  submit  a  report 
to  the  Department  under  the  provisions  of  Section  5  of  this  Act  and  any  person 
who  fails  to  maintain  the  confidentiality  of  any  records  or  reports  required  under 
this  Act  is  guilty  of  a  Class  B  misdemeanor. 

(d)  Any  person  who  sells  any  drug,  medicine,  instrument  or  other  substance 
which  he  knows  to  be  an  abortifacient  and  which  is  in  fact  an  abortifacient, 
unless  upon  prescription  of  a  physician,  is  guilty  of  a  Class  B  misdemeanor. 

Section  8.  All  tissue  removed  at  the  time  of  abortion  shall  be  submitted  for 
analvsis  and  tissue  report  to  a  board  eligible  or  certified  pathologist  as  a  matter 
of  record  in  all  cases.  There  shall  be  no  exploitation  of  or  experimentation  with 
the  aborted  tissue. 

Section  9.  If  any  provision  of  this  Act  or  the  application  thereof  to  any  person 
or  circumstance  shall  be  held  invalid,  such  invalidity  shall  not  affect  the  provisions 
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or  application  of  this  Act  which  can  be  given  effect  without  the  invalid  provision 
or  application,  and  to  this  end  the  provisions  of  this  Act  are  declared  to  be 
serverable. 

Section  10.  Sections  23-1,  23-2  and  23-3  of  the  "Criminal  Code  of  1961"  as 
amended,  are  repealed. 

Indiana 

indiana  code  §35-1  ch.  58.5  (adopted  april  24,  1973)  preamble 

Section  1.  It  is  not  the  intent  of  the  Indiana  General  Assembly,  in  enacting  this 
legislation,  to  acknowledge  that  there  is  a  constitutional  right  to  abortion  on 
demand  or  to  indicate  that  it  approves  of  abortion,  except  to  save  the  life  of  the 
mother.  The  General  Assembly,  is,  however,  controlled  to  a  certain  extent  by 
recent  Su^jreme  Court  decisions  and  this  legislation  is  an  attempt  to  abide  by  those 
decisions  to  the  extent  necessary. 

No  individual  may  be  compelled  to  perform  an  abortion  against  his  will.  No 
hospital  may  be  required  to  permit  its  facilities  to  be  utilized  for  the  performance 
of  abortions.  No  individual  may  be  j^ermitted  an  abortion  when  the  interest  of  that 
individual  is  outweighed  b}^  the  express  interests  of  the  state  in  protecting  the 
potentiality  of  human  life. 

The  general  assembly  does  find,  however,  in  accordance  with  recent  U.S. 
Supreme  Court  decisions  that  until  the  end  of  the  first  trimester  of  a  pregnancy, 
the  physician  attending  a  pregnant  woman,  in  consultation  with  his  patient,  is 
free  to  determine,  with(iut  regulation  by  the  state,  that  in  his  medical  judgment 
the  patient's  pregnancy  should  be  terminated,  and,  if  such  decision  is  reached, 
to  effectuate  such  judgment  by  an  al^firtion  free  of  interference  by  the  state. 

The  state  further  finds  that  after  the  end  of  the  first  trimester  of  pregnancy, 
the  state  itself  has  an  imijortant  and  legitimate  interest  in  preser\ing  and  protect- 
ing the  life  and  health  of  the  pregnant  woman,  and  accordingly,  it  is  the  intent  of 
this  legislation  to  require  that  no  abortion  shall  be  performed  after  the  end  of  the 
first  trimester  except  in  a  licensed  hospital  facility,  as  defined  herein. 

Further,  the  state  finds  that  it  has  an  important  and  legitimate  interest  in 
protecting  the  potentiality  of  human  life  which,  at  the  time  of  the  viability  of  the 
fetus,  outweighs  all  other  interests  except  those  affecting  the  health  of  the  mother 
herself,  and  accordingly  it  is  the  intent  of  this  legislation  to  complete!}^  prohibit 
abortion  after  viability  except  when  necessary  to  preserve  the  life  of  the  mother, 
or  to  prevent  grave  permanent  injur}'  to  her  health. 
As  used  in  this  chapter: 

(a)  The  term  "trimester"  means  any  one  of  three  (3)  equal  periods  of  time  of 
normal  gestation  period  of  the  pregnant  woman  in  question  derived  by  dividing 
such  period  of  gestation  into  three  (3)  equal  parts  of  three  (3)  months  each  and  to 
be  designated  as  the  first  trimester,  second  trimester,  and  the  third  trimester, 
respectively. 

(b)  The  term  "abortion"  means  the  termination  of  human  pregnancy  with  an 
intention  other  than  to  produce  a  live  birth  or  to  remove  a  dead  fetus. 

(c)  The  term  "hospital"  means: 

(1)  a  hospital  as  defined  in  IC  1971,  16-10-1-6  as  amended,  which  is  required  to 
be  licensed  by  the  state  board  of  health  as  provided  in  IC  1971,  16-10-1,  or  which 
is  operated  b^^  an  agencj'  of  the  United  States;  or 

(2)  an  ambulatory  out-patient  surgical  center  as  defined  in  IC  1971,  16-10-1- 
6(b). 

(d)  The  term  "physician"  means  a  person  holding  an  unlimited  license  to 
practice  medicine,  surgery,  or  obstetrics  in  this  state  in  accordance  with  IC  1971, 
25-22-1. 

(e)  The  term  "viability"  means  the  ability  of  a  fetus  to  live  outside  the  mother's 
womb. 

(f)  The  term  "consent"  means  a  written  agreement  to  submit  to  an  abortion 
after  the  consenting  party  has  had  a  full  explanation  of  the  abortion  procedure 
to  be  performed  as  evidenced  by  the  signature  of  the  consenting  party  on  a  form 
of  explanation  and  written  consent  to  be  promulgated  by  the  state  Board  of 
Health.  The  state  Board  of  Health  shall  promulgate  such  forms  on  or  before 
May  1,  1973. 

Section  2.  Abortion  shall  in  all  instances  be  a  criminal  act  except  when  per- 
formed under  the  following  circumstances : 

(a)  During  the  first  trimester  of  pregnancy  for  reasons  based  upon  the  pro- 
fessions medical  judgment  of  the  pregnant  woman's  physician  provided: 
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(1)  It  is  performed  by  such  physician  in  a  hospital,  or  a  licen^^ed  health  facility 
as  defined  in  IC  1971,  16-10-2  which  offers  the  basic  safeguards  as  provided  by  a 
ho.s]:)ital  admission,  and  has  immediate  hospital  backup;  and, 

(2)  The  woman  submitting  to  the  abortion  has  filed  her  consent  with  said 
physician.  If  said  woman  is  unmarried  and  is  less  than  eighteen  (18)  years  of  age, 
said  consent  shall  be  joined  by  a  parent  or  other  person  in  loco  parentis:  Provided, 
however.  That  if,  in  the  judgment  of  the  physician,  the  abortion  is  necessary  to 
preserve  the  life  of  the  woman,  such  consents  shall  not  be  required. 

(b)  After  the  first  trimester  of  pregnancy  and  before  viability,  for  reasons 
based  upon  the  professional,  medical  judgment  of  the  pregnant  woman's  physician 
provided: 

(1)  All  the  circumstances  and  provisions  required  for  legal  abortion  during 
the  first  trimester  are  present  and  adhered  to;  and, 

(2)  It  is  performed  in  a  hospital. 

(c)  After  viability  of  the  fetus  for  reasons  based  upon  the  professional,  medical 
judgment  of  the  pregnant  woman's  physician  provided: 

(1)  All  the  circumstances  and  provisions  required  for  legal  abortion  prior  to 
viabihty  are  present  and  adhered  to;  and 

(2)  Prior  to  the  abortion  the  attending  physician  shall  certify  in  writing  to  the 
hospital  in  which  the  abortion  is  to  be  performed,  that  in  his  professional,  medical 
judgment,  after  proper  examination  and  review  of  the  woman's  history,  the 
a.bortion  is  necessary  to  prevent  a  substantial  permanent  impairment  of  the  life 
or  physical  health  of  the  pregnant  woman.  All  facts  and  reasons  supporting  said 
certification  shall  be  set  forth  by  the  physician  in  writing  and  attached  to  said 

(3)  The  saUne  method  of  abortion  shall  not  be  used. 

(d)  In  no  event,  except  in  case  of  medical  emergency  involving  the  hfe  of  the 
pregnant  woman,  shall  any  abortion  be  performed  unless  at  least  a  twenty-four 
(24)  hour  period  has  first  elapsed  between  the  signing  of  the  written  consent  by 
the  required  consenting  parties,  and  the  actual  performance  of  the  abortion. 

Section  3.  It  shall  be  the  responsibiUty  of  the  attending  physician  to  determine 
in  accordance  with  accepted  medical  standards  which  trimester  the  pregnant 
woman  receiving  the  abortion  is  in,  to  determine  whether  the  fetus  is  viable  and 
to  certify  that  determination  as  part  of  any  written  reports  required  of  him  by 
the  state  board  of  health  or  the  hospital  in  which  the  abortion  is  performed. 

Section  4.  It  shall  be  a  felony  for  any  person  or  persons  knowingly  to  perform 
or  otherwise  aid  or  abet  the  performance  of  an  abortion  not  expressly  provided 
for  herein,  and  such  person  or  persons  shall  upon  conviction  thereof  be  imprisoned 
in  the  state  prison  for  not  less  than  five  (0)  nor  more  than  ten  (10)  years. 

Section  5.  (a)  Every  medical  facility  where  abortions  may  be  performed  shall  be 
supplied  with  forms  drafted  by  the  state  board  of  health,  the  purpose  and  function 
of  which  shall  be  the  improvement  of  maternal  health  and  life  through  the  com- 
pilation of  relevant  maternal  life  and  health  factors  and  data,  and  a  further  purpose 
and  function  shall  be  to  monitor  all  abortions  performed  in  the  state  of  Indiana  to 
assure  they  are  done  only  under  the  authorized  provisions  of  the  law.  Such  forms 
shall  include,  among  other  things,  the  following: 

(1)  The  age  of  the  woman  who  is  aborted; 

(2)  The  place  where  the  abortion  is  performed; 

(.])  The  full  name  and  address  of  the  physicians  performing  the  abortion; 

(4)  The  name  of  the  father  if  known ; 

(."))  If  after  viabihty,  the  medical  reason  for  the  abortion; 

((■)   The  medical  procedure  employed  to  administer  the  abortion; 

(7)  The  mother's  obstetrical  history  inchiding  dates  of  other  abortions  if  any; 

(8)  The  results  of  pathological  examinations  if  performed; 

(9)  Information  as  to  whether  the  fetus  was  delivered  alive; 

(10)  Records  of  all  maternal  deaths  occurring  within  the  health  facility  where 
the  aljortion  was  performed. 

(b)  The  form  provided  for  in  subsection  (a)  above  shall  be  completed  by  the 
physician  performing  the  abortion  and  shall  be  transmitted  to  the  state  board  of 
health  no  later  than  July  30  for  each  abortion  performed  in  the  first  six  (6)  months 
of  that  year  and  no  later  than  January  30  ff)r  each  abortion  performed  for  the  last 
six  (6)  months  of  the  preceding  year.  Each  failure  to  file  such  report  on  time  as 
xecjuired  herein  shall  be  a  misdemeanor  punishable  on  conviction  thereof  by  fine  of 
not  more  than  three  hundred  dollars  ($300.00)  or  imprist.nment  in  the  Indiana 
State  Farm  for  not  more  than  ninety  (90)  days  or  both. 

Section  6.  No  experiments  except  pathological  examinations  shall  be  conducted 
on  any  fetus  aborted  under  this  chapter,  nor  shall  any  fetus  so  aborted  be  trans- 
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ported  out  of  this  state  for  experimental  purposes.  Whoever  conducts  such  an 
experiment  or  so  transports  such  a  fetus  shall  be  guilty  of  a  misdemeanor  and,  on 
conviction  thereof,  be  fined  not  more  than  one  thousand  dollars  ($1,000.00)  or 
imprisoned  in  the  countv  jail  for  not  more  than  one  (1)  year  or  both. 

Sect  ion  7.  (a)  All  abortions  jDcrformed  after  a  fetus  is  viable  shall  be  governed 
by  the  provisions  of  2(c)  and  performed  in  a  hospital  having  premature  birth 
intensive  care  units  available  during  the  abortion,  and  all  viable  fetuses  shall  be 
given  full  medical  treatment  for  the  protection  and  maintenance  of  their  life. 

(b)  Any  fetus  born  alive  shall  be  treated  thereafter  as  a  person  under  the  law 
and  a  birth  certificate  shall  be  issued  certifying  the  birth  of  said  person  even  though 
said  person  may  thereafter  die,  in  which  event  a  death  certificate  shall  issue  pur- 
suant to  law;  failure  to  take  all  reasonable  steps,  in  keeping  with  good  medical 
practice,  to  preserve  the  life  and  hcc  1th  of  said  live  born  person  shall  subject  the 
responsible  persons  to  Indiana  laws  governing  homicide,  manslaughter  and  civil 
liabilitv  for  wrongful  death  and  medical  malpractice. 

(c)  if,  prior  to  the  abortion,  the  mother,  and  if  married,  her  liusband,  has  or 
have  stated  in  writing  that  she  does  or  they  do  not  wish  to  keep  the  child  in  the 
event  that  the  abortion  results  in  a  live  birth,  and  this  writing  is  not  retracted 
prior  to  the  abortion,  the  child,  if  born  alive,  shall  immediately  upon  birth  become 
a  ward  of  the  County  Department  of  Public  Welfare. 

Section  S.  (a)  No  phvsician,  and  no  employee  or  member  of  the  staff  of  a  hospital 
or  other  facility  in  which  an  abortion  may  be  performed,  shall  be  reciuired  to 
perform  any  abortion  or  to  assist  or  participate  in  the  medical  procedures  resulting 
in  or  intended  to  result  in  an  abortion,  if  such  person  objects  to  such  procedures 
on  ethical,  moral  or  religious  grounds,  nor  shall  any  person  as  a  condition  of 
training,  employment,  pay,  promotion,  or  privileges,  be  required  to  agree  to 
perform  or  participate  in  the  performing  of  abortions,  nor  shall  any  hospital, 
person,  firm,  corporation  or  association  discriminate  against  or  discipline  any 
person  on  account  of  his  or  her  moral  beliefs  concerning  abortion.  A  civil  action 
for  damages  or  reinstatement  of  employment,  or  both,  may  be  prosecuted  for  any 
violation  of  this  subsection. 

(b)  No  private  or  denominational  hospital  shall  be  required  to  permit  its  facili- 
ties to  be  utilized  for  the  performance  of  abortions  authorized  under  the  provi- 
sions of  this  chapter. 

Section  3.  IC  1971,  35-30-10-1  is  amended  to  read  as  follows: 

Section  1.  Whoever  knowingly  sells,  or  lends,  or  offers  to  sell  or  lend,  or  gives 
away,  or  ofifers  to  give  away,  or  in  any  manner  exhibits  or  has  in  his  possession, 
witli  or  without  intent  to  sell,  lend  or  give  away,  any  obscene  lewd,  indecent  or 
lascivious  book,  pamphlet,  paper,  drawing,  lithograph,  engraving,  picture,  dagur- 
reotype,  motion  picture,  photograph,  stereoscopic  picture,  model,  cast,  instru- 
ments, or  article  for  procuring  an  illegal  abortion,  as  defined  in  IC  1971,  3.5-1-58.5, 
or  for  self-pollution,  or  medicine  for  procuring  an  illegal  abortion,  as  defined  in 
IC  1971,  35-1-58.5,  or  advertise  the  same,  or  any  of  them,  for  sale,  or  writes  or 
prints  any  letter,  circular,  handbill,  card,  book,  pamphlet,  advertisement  or  notice 
of  any  kind,  or  gives  information  oraUy,  stating  when,  how,  where,  or  by  what 
means,  or  of  whom  any  of  the  obscene,  lewd,  indecent  or  lascivious  articles  or 
things,  hereinbefore  mentioned  can  be  purchased,  borrowed,  presented  or  other- 
wise obtained,  or  are  manufactured;  or  whoever  knowingly  manufactures,  or 
draws  and  exposes,  or  draws  with  intent  to  sell  or  have  sold,  or  prints  any  such 
articles  or  things,  shall  be  fined  not  less  than  twenty  dollars  ($20.00)  nor  more  than 
one  thousand  dollars  ($1,000.00),  to  which  may  be  added  imprisonment  for  not 
less  than  twentv  (20)  days,  nor  more  than  one  (1)  year;  but  nothing  in  this  chap- 
ter shall  be  construed  to  affect  teaching  in  regularly  chartered  medical  colleges,  or 
the  publication  of  standard  medical  books  or  the  practice  of  regular  practitioners 
of  medicine  or  druggists  in  their  legitimate  business. 

Section  4.  If  any  provision  of  this  act  or  the  application  thereof  to  any  person 
or  circumstances  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or 
applications  of  this  act  which  can  be  given  effect  without  the  invalid  provision  of 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable. 

Section  5.  Whereas  an  emergency  exists  for  the  more  immediate  taking  effect 
of  this  act,  the  same  shall  be  in  full  force  and  effect  from  and  after  May  1,  1973. 

Indiana  Code  §  16-10  (adopted  April  24,  1973)— .Secirori  1.  No  private  or 
denominational  hospital  shall  be  required  to  permit  its  facilities  to  be  utilized  for 
the  performance  of  abortions.  v        •     i 

Section  2.  No  physician,  and  no  employee  or  member  of  the  staff  of  a  hospital 
or  other  facilitv  in  which  an  abortion  may  be  performed,  shall  be  required  to  per- 
form any  abortion  or  to  assist  or  participate  in  the  medical  procedures  resulting 


264 

in  or  intended  to  result  in  an  abortion,  if  such  person  objects  to  such  procedures 
on  ethical,  moral  or  religious  grounds,  nor  shall  any  person  as  a  condition  of 
training,  employment,  pay,  promotion,  or  privileges,  be  required  to  agree  to  per- 
form or  participate  in  the  performing  of  abortions,  nor  shall  any  hospital,  person 
firm,  corporation  or  association  discriminate  against  or  discipline  any  person  on 
accoimt  of  his  or  her  moral  beliefs  concerning  abortion.  A  civil  action  for  damages 
or  reinstatement  of  employment,  or  both,  maj'  be  prosecuted  for  any  violation  of 
this  section. 

Section  2.  Whereas  an  emergency  exists  for  the  more  immediate  taking  effect 
of  this  act,  the  same  shall  be  in  full  force  and  effect  from  and  after  its  passage. 

Mr.  HoRAN.  In  order  to  reall}^  understand  the  issues  which  have 
been  left  to  the  States,  as  far  as  their  legishitive  poHcies  are  concerned, 
we  will  have  to  briefly  review  both  Boe  v.  Wade  and  Doe  v.  Bolton. 

So,  if  you  would  bear  with  me  a  moment,  in  Boe  v.  Wade  the  court 
indicated  that  the  right  of  personal  privac}^  includes  the  abortion 
decision,  and  that  the  word  "person"  as  used  in  the  14th  amendment 
does  not  include  the  unborn. 

The  Court  then  divided  the  pregnancy  into  the  three  trimesters 
with  which  we  are  all  familiar,  and  laid  the  groundwork  for  any  legis- 
lation that  is  possible.  During  the  first  trimester  there  can  be  no  inter- 
ference mth  the  decision,  by  a  State,  of  the  woman's  decision  in 
conj miction  mth  her  phj^sician. 

During  the  second,  there  can  be  that  type  of  legislation  which  is 
for  purposes  of  maternal  health.  During  the  third,  or  after  viability, 
the  State  may,  in  prmoting  its  interest  in  the  potentiality  of  human 
life,  proscribe,  regulate,  or  otherwise  treat  with  the  issue  of  abortion 
unless  the  abortion  is  necessary  for  the  preservation  of  life  or  health 
of  the  mother. 

During  the  third  trimester,  or  after  viability,  the  state  may  pro- 
scribe in  order  to  protect  "potential  life" — ^which  is  an  important 
statement  in  understanding  the  Court's  approach  to  this  problem — ■ 
unless  the  abortion  is  necessary  for  the  preservation  of  the  woman's 
health  or  life. 

Anyone  familiar  with  American  or  English  abortion  practices  under 
an  ALI-type  abortion  statute  would  realize  immediateh'^  that  the 
word  "health"  means  almost  abortion  on  request. 

The  Court  itself  pointed  out  that  some  health  reasons  might  be, 
"physical,  emotional,  psychological,  familial,  the  woman's  age, 
distress  for  life  and  future,  the  unwanted  child,  unwed 
motherhood,   *   *   *" 

The  opinion  not  only  implies,  but  actually  says,  therefore,  that 
the  fetus  may  not  be  protected  at  all  for  the  first  6  months,  and  only 
thereafter  as  a  form  of  potential  life,  unless  any  countervailing  interest 
of  the  mother  determines  otherwise.  Not  even  "viability"  obtains 
that  status  as  a  countervailing  factor,  if  the  abortion  is  necessary'  to 
to  preserve  life  or  health. 

In  the  Georgia  case,  Doe  v.  Bolton,  this  involved  what  is  normally 
called  the  more  liberal  type  of  statute — the  ALI  type  which  had 
indications. 

Georgia  allowed  abortions  only  when  based  upon  the  physician's 
best  clinical  judgment  that  an  abortion  is  necessary  because: 

(1)  a  continuation  of  the  pregnancy  would  endanger  the  life  of  the  pregnant 
woman  or  would  seriously  and  permanently  injure  iier  health;  or  (2)  the  fetus 
would  very  likely  be  born  with  a  grave,  permanent  and  irremedial  mental  or 
physical  defect;  or  (3)   the  pregnancy  resulted  from  forcible  or  statutory  rape. 
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Following  the  reasoning  in  the  Texas  case,  the  U.S.  Supreme  Court 
held  those  reasons  unconstitutional — and  that  is  important  for  us  to 
understand,  because  it  indicates  that  the  nature  of  the  decision  made 
by  the  physician  cannot  be  circumscribed  by  statute.  That  is,  you 
may  say  that  the  physician  can  allow  or  discuss  abortion  in  terms  of  his 
best  clinical  judgment,  but  you  cannot  statutorily  say  what  that 
judgment  should  be.  The  courts  held  that  to  be  unconstitutional. 

The  Court  also  held  unconstitutional  the  residency  requirement, 
the  requirement  that  the  abortion  be  performed  in  a  licensed  hospital 
or  clinic  in  the  first  trimester,  the  JCAH  hospital  requirement,  the 
committee  approval  requirement,  and  the  two-doctor  concurrence 
requirement. 

It  held  permissible  the  limiting  of  abortions  to  doctors,  which  all 
States  have  done;  the  requirement  of  reducing  the  physician's  use  of 
his  judgment  to  writing,  which  some  have  done  and  some  have  not; 
the  requirements  concerning  reporting  for  M.D.'s,  which  States  have 
done  rather  extensively  and  which  many  courts  have  struck  down; 
the  section  removing  the  civil  cause  of  action  for  wrongful  death; 
and  the  conscience  clause.  It  also  held  permissible  the  continued  exist- 
ence of  criminal  penalties  for  illegal  abortions,  thus  implying  that 
abortion  laws  could  continue  to  be  a  part  of  the  criminal  code. 

Consequently,  Roe  v.  Wade  has  removed  all  legal  protection  for  the 
unborn,  and  leaves  to  private  persons  the  decision  as  to  whether  or 
not  the  unborn  will  live  or  die.  And  tliis  is  why  a  private-action-tj'pe 
constitutional  amendment  is  necessary  to  correct  the  situation. 

Tlie  amendment  must  go  to  the  same  perimeters  as  the  problems. 
And,  it  is  in  view  of  those  holdings  that  you  have  to  look  to  what  the 
States  can  do,  and  what  they  have  done. 

Many  legislatures  have  not  amended  their  pre-Roe  v.  Wade  abortion 
statutes.  Often  the  reason  for  this  is  a  conscious  decision  by  those 
legislative  bodies  to  let  the  courts  now  regulate  what  they  consider 
to  be  a  mess  that  the  courts  have  created. 

In  addition,  many  of  these  legislatures  would  prefer  that  the  public 
policy  statement  protecting  unborn  life  in  their  pre-Roe  v.  Wade 
statutes  remain  on  the  books  as  the  public  policy  of  that  State.  This 
represents  a  conscious  attempt  to  protect  the  unborn  life. 

Before  Roe  v.  Wade  decision,  there  were  14  States  which  had  re- 
written their  statutes  to  conform  to  the  ALI-type  model:  four  others 
had  the  more  "liberal",  if  you  will,  type. 

After  Roe  v.  Wade,  approximately  20  States  have  rewritten  their 
criminal  abortion  laws  to,  generally  speaking,  conform  with  the 
Supreme  Court  opinion. 

Proponents  of  liberal  abortion  have  described  these  statutes  as  re- 
strictive. And  some  of  them  have  attacked  them  as  "highly  restrictive", 
implying  that  there  was  some  attempt  in  the  legislative  bodies  to 
proscribe  abortion  beyond  the  realms  of  Roe  v.  Wade. 

The  Indiana  and  Illinois  statutes,  which  I  have  appended,  are 
somewhat  typical.  The  Indiana  statute,  even  though  it  complies  with 
Roe  V.  Wade,  has  a  preamble  which  begins— and  this  is  rather  un- 
usual— "It  is  not  the  intent  of  the  Indiana  General  Assembly  in 
enacting  this  legislation  to  acknowledge  that  there  is  a  constitutional 
right  to  abortion  on  demand,  or  to  indicate  that  it  approves  of  abortion, 
except  to  save  the  life  of  the  mother.  The  General  Assembly  is,  how- 
ever, controlled  to  a  certain  extent  by  recent  Supreme  Court  decisions, 
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and  this  legislation  is  an  attempt  to  abide  by  those  decisions  to  the 
extent  necessary." 

I  would  say  that  that  short  portion  of  the  Indiana  preamble  repre- 
sents a  generalized  feeling  of  legislatures  around  the  country  that  they 
would,  indeed,  if  they  could,  protect  unborn  life.  But,  that  they  feel, 
as  good  citizens,  that  they  are  constrained  by  the  Court's  decision  to 
pass  statutes  in  conformity  with  that  decision,  and  take  the  other 
available  routes  such  as  what  we  are  doing  here  today,  to  try  to  con-ect 
what  they  consider  an  evil. 

The  Illinois  statute  is  somewhat  comparable,  although  it  does  not 
have  the  same  kind  of  a  preamble. 

Viability  is  and  should  be  of  some  concern  to  this  committee.  In 
appendix  C,  which  is  attached  to  my  testimony,  I  went  into  a  rather 
lengthy  discussion  of  "viability",  from  medical  texts.  In  appendix  B, 
which  was  published  shortly  after  Roe.  v.  Wade,  we  published  a  list  of 
live  births,  after  abortion,  from  a  medical  study  on  this  subject.  That 
study  lists  and  documents  27  cases  of  children  that  survived  the 
abortions,  one  of  which  has  been  adopted  and  is  living  today.  The 
other  26  expu'ed  from  periods  of  5  hours  to  as  long  as  55  hours. 

Senator  Bayh.  Of  those  babies  that  survived  the  abortion,  what 
period  in  pregnancy  was  involved  when  the  abortion  was  attempted? 

Mr.  HoRAN.  It  is  listed  in  varying  weeks  from — the  live  bu'ths  vary 
from  as  low  as  16  weeks- — I  cannot  find  the  chart  this  quickly — to  as 
late  as  .32  weeks,  som.e  of  the  abortions. 

Senator  Bayh.  Sixteen  weeks?  An  attempted  abortion  with  a  live 
birth  that  continued  to  live? 

Mr.  HoRAN.  Only  a  short  period.  At  that  stage  of  gestation  a  live 
bu'th  can  be  accomplished,  but  it  would  only  be  a  very,  very  short 
lifespan.  The  chart  indicates 

Senator  Bayh.  I  misinterpreted  what  you  said,  that  all  27  or 
20-some 

Mr.  HoRAN.  No,  let  me  clarify  it.  Of  the  27,  26  died  within  varying 
periods  of  time. 

Senator  Bayh.  Oh.  And  the  one? 

Mr.  HoRAN.  And  the  one  that  survived  has  been  adopted. 

Now  the  point,  though,  is  that  that  situation  of  live  birth  is  not  that 
unusual.  Manabe  has  done  a  great  deal  of  research  in  Japan  and  has 
shown  that  the  inidtrimester  abortion,  which  is  safest  for  the  fetus, 
is  safest  for  the  mother. 

Now,  that  principle,  when  coupled  with  the  use  of  the  prostaglan- 
drin  for  midtrimester  abortions,  will  make  live  births  in  midtrimester 
abortion  very  common  in  this  country.  And  I  think  that  that  is  one 
of  the  things  that  this  committee  should  be  very,  very  concerned 
about. 

The  Edelin  case,  of  course,  involved  this  very  issue.  I  am  going  to 
mention  this 

Senator  Bayh.  Just  a  minute?  Could  you  tell  us  what  the  "prosta- 
glandrin"  is? 

Mr.  HoRAN.  The  prostaglandrin  is  a  drug.  There  are  two  methods 
of  using  it.  One  is  a  drip  method,  but  the  most  common  method  is  to 
inject  it  right  into  the  amniotic  sac.  It  then  causes  the  onset  of  labor. 
The  woman  goes  tiu'ough  the  natural  labor  and  the  child  is  bora 
prematurely. 
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The  significance  of  that  for  medicine  is  that,  according  to  Manabe, 
that  type  of  abortion,  midtrimester  abortion,  which  produces  a  Uve 
child,  that  that  is  safest  for  the  child  and  is  safest  for  the  mother.  You 
misjht  say  it  is  just  a  natural  thing  that  that  which  is  the  most  physio- 
lo^cally  natural  has  produced  the  safest  abortion  for  the  mother.  I 
do  not  know  what  the  impact  of  that  is  going  to  be,  because  the  prosta- 
glandrin  is  just  now  in  its  developmental  stage. 

Senator  Bayh.  How  do  j^ou  spell  that? 

Mr.  HoRAN.  Well 

Senator  Bayh.  That  is  what  I  thought.  Well,  I  will  look  for  it  in 
your  testimony. 

Mr.  HoRAN.  The  Edelin  case  involved  some  of  these  issues.  Now, 
the  Edelin  case  did  not  involve  "abortion,"  per  se,  except  in  the 
sense  that  you  cannot  discuss  any  of  these  issues  without  discussing 
Roe  V.  Wade. 

The  Edelin  case  presents  this  issue  to  our  country,  and  that  is, 
what  is  the  responsibility  of  a  physician  who  performs  a  midtrimester 
abortion  which  results  in  a  live  birth?  What  is  his  duty  toward  the 
child  at  that  point?  And  what  is  the  duty  that  we  as  a  society  wish  to 
impose  upon  him? 

\Iany  of  the  State  statutes  have  taken  a  position  that  he  has  an 
affirmative  duty  to  do  everything  possible,  when  there  is  any  sign 
of  life.  The  old  statutes — in  fact,  the  statutes  that  are  still  in  existence 
in  the  Public  Health  Codes — always  defined  "hve  birth,"  by  three 
elements:  pulsation  of  the  cord,  beating  of  the  heart,  and  I  cannot 
remember  the  third,  which  is  in  existence  for  a  long  period  of  time 
durins;  development  of  the  child. 

In  the  Edelin  case  in  Massachusetts,  there  was  no  statute  at  that 
time,  other  than  the  criminal  statute — the  homicide  section-— that  he 
was  indicted  under  and  tried.  There  was  debate  in  the  testimony  as 
to  whether  or  not  the  child  breathed  outside  of  the  womb. 

The  interesting  part  about  that  is  that  that  kind  of  a  case  is  not 
the  only  phice  where  this  issue  is  being  debated.  Three  courts,  for 
example,  since  Roe  v.  Wade  have  looked  at  the  issue  of  the  person- 
hood  of  the  unborn  in  personal  injury  actions  and  have  indicated  that 
a  viable  fetus,  for  purposes  of  the  wrongful  death  statute,  is  a  person. 

The  Oregon  court  defined  the  word  "person"  in  its  State  consti- 
tution, to  include  the  unborn  child.  The  Illinois  and  Alabama  courts 
defined  their  wrongful  death  statutes.  And  the  significance  of  that  is 
that  tlie  ^\Tongful  "death  action  on  behalf  of  the  unborn  child  raises 
the  child  to  the  same  status  as  an  adult  in  the  eyes  of  the  law. 

Interesting!}^  enough,  two  cases  in  Illinois  have  been  settled  for 
deaths  of  unborn  children.  One  for  $27,000  and  the  other  for  $60,000. 
It  is  a  verv  practical  way  of  handling  that  problem. 

Senator  Bayh.  Could  I  ask,  please,  with  all  of  the  notoriety  about 
that  case,  and  \vith  all  of  the  hours  of  testimony  that  we  have  taken 
here — I    think   we    are   really   talking    about    two   different   things. 

It  is  one  thing  whether  you  are  "going  to  proscribe,  or  permit 
abortion.  It  is  another  thing'  if  a  doctor  is  going  to  be  permitted — 
given  a  live  birth — not  to  exercise  prudence  in  saving  that  birth, 
even  if  the  operation  was  intended  to  take  it  at  a  stage  when  it  would 
not  live. 

And  I  am  having  real  problems  trying  to  sort  out  where  I  really 
am  on  this  abortion  thing.  But  I  must  say,  on  the  one  hand  I  have 
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great  reservations  about  forcing  on  prospective  mothers,  or  women, 
certain  things  that  may  restrict  their  rights,  even  though  I  might 
not  feel  that  way  myself. 

On  the  other,  I  think  we  are  talking  about  life.  And,  when  that 
life  gets  to  a  place  that  it  can  sustain  itself,  then  I  think  society  has 
an  unqualified  responsibility  to  protect  it.  So  we  are  not  really  talking 
about  two  different  things  here.  Although  under  the  law,  abortion  is 
an  operation,  are  we  not  getting  into  two  different  things  here? 

Mr.  HoRAN.  I  am  in  complete  agreement  that  we  are,  and  that  is 
why  I  prefaced  my  remarks  in  the  Edelin  case.  The  problem  is,  of 
course,  as  a'^ou  indicate  the  confusion,  abortion  is  now  legal  through 
the  full  9-month  term  of  the  pregnancy.  And,  it  is  a  constitutional 
right  of  a  woman,  in  conjunction  with  her  physician,  to  make  that 
decision. 

There  is  a  certain  period  of  time  during  that  pregnancy  when  a 
child  that  is  a  product  of  that  abortion  is  going  to  be  born  alive. 
And,  under  our  Constitution,  if  you  are  born  alive  you  become  a 
citizen  of  the  United  States. 

The  point  is,  what  protection  must  now  be  afforded  by  the  States 
under  that  area?  And,  is  there  a  problem  there  that  must  be  looked 
at  in  terms  of  a  constitutional  amendment? 

I  would  think  that  there  deiiniteh'^  is  because  if  the  States  have  a 
right— or,  if  the  woman  has  a  right  to  abort  after  viability  and  this 
produces  a  live  birth,  the  physician  is  immediately  being  put  into  the 
position  of  what  must  be  done?  And,  this  is  the  problem  that  the 
Edelin  case  reviewed. 

They  are  separate  legal  problems,  but  they  certainly  flow  from  the 
very  same  issue.  That  is,  the  now-legality  of  the  abortion  during  the 
entire  term  of  the  pregnancy. 

Senator  Bayh.  Probably  the  thought  that  is  knocking  inside  my 
head  is  reconciliation  of  the  rights  of  the  two  individuals  involved. 
It  probably  could  give  both  sides  of  this  issue  cause  for  concern. 

Mr.  HoRAN.  I  would  think  so. 

Senator  Bayh.  I  nevertheless  find  that  we  are  talking  about,  in  my 
judgment,  competing  rights.  But  when  that  child  gets  beyond  the 
point  of  viability,  or'is  born  live,  I  think  then  the  question  is  clear  to 
me.  There  is  no  doubt  in  mj^  mind  then. 

Mr.  HoRAN.  I  am  very  glad  to  hear  that,  because  the  next  section  of 
my  testimony  is  on  the  special  care  nursery.  The  special  care  nursery 
involves  "born"  children,  and  the  special  care  nursery  which  1  have 
indicated  in  my  paper,  is  a  compilation  of  a  new  legal  issue  that  is 
arising,  post  Eoe  v.  Wade. 

I  talk  there  about  the  ])aper  produced  by  Duff  and  Campbell  in 
the  New  England  Medical  Journal,  because  Duff  and  Campbell 
have  pointed  out  that  the  physician  in  the  special  care  nursery, 
in  conjunction  with  the  parents ,*^ ought  to  have  a  right  to  decide  with 
those  parents,  w^hether  or  not  a  child  will  be  treated  in  the  special 
care  nursery  and  whether  or  not  that  cliild  will  live  or  die. 

I  recall  the  Johns  Hopkins  case  where  that  exact  issue  was  litigated, 
the  Decatur  case,  and  several  other  cases,  where  the  issue  was  pre- 
sented in  this  fashion.  That  is,  a  mongoloid  child  with  esophageal 
artresia,  which  is  a  correctable  situation.  Esojjhageal  Artresia  can 
either  be  a  blockage  or  a  non-existence  of  the  esophagus. 
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This  is  a  condition  that  is  ordinarih''  operated  on  and  corrected 
in  the  special  care  nursery.  But,  if  3'ou  look  at  the  papers  by  Duff 
and  Campbell,  and  by  Shaw,  you  will  see  that  that  situation  in  con- 
junction with  mongoloidism  has  resulted  in  many  instances  of  the 
refusal  to  treat  based  upon  the  consent  of  the  parents,  and  then  the 
withdrawal  of  life  supports  such  as  IV  and  other,  and  then  allowing 
the  child  to  starve  to  death  in  the  nursery. 

In  the  Johns  Hopkins  case,  which  is  documented,  the  child  spent 
15  days  in  that  condition.  In  the  Decatur  case  it  was  some  22  days. 
I  submit  that  this  is  the  same  problem  that  we  have  previously  dis- 
cussed in  terms  of  the  Edelin  case  and  that  we  have  previously  dis- 
cussed under  Roe  v.  Wade;  that  these  problems  are  of  the  same 
parameter  and  they  are  mo\nng  in  the  same  direction. 

I  have  also  gone  into  the  area  of  what  I  consider  to  be  the  other 
issues  involved — the  "conscience  clause,"  the  pubHc  funding  of 
abortions,  et  cetera. 

The  conscience  clause  is  significant  for  this  reason.  The  initial 
attack  on  the  conscience  clause  has  been  that  public  hospitals  do  not 
have  a  right  to  have  a  conscience  in  this  area.  And  the  courts  have 
agreed.  In  the  hands  of  a  lower  Federal  court,  the  woman's  con- 
stitutional right  to  decide  has  been  translated  into  the  pubhc  hospital's 
obHgation  to  provide  and  perform,  on  the  theory  that  a  refusal  con- 
stitutes State  interference,  another  very  subtle  shift  in  the  Roe  v. 
Wade  decision.  The  conscience  clause  itself  is  also  being  attacked 
in  litigation  on  the  theory  that  no  corporation  can  have  a  conscience. 

This  would  include  the  denominational  hospitals,  as  well  as  the  pub- 
lic and  other  private  hospitals.  In  the  Hodgson  v.  Anderson  case  the 
argument  was  made  that  corporations  and  entities  cannot  have  a 
conscience,  and  therefore  anybody  as  a  medical  health  provider  must 
also  provide  abortion  services. 

This  issue,  for  the  most  part,  has  been  easily  defeated  in  such  cases 
as  Doe  v.  Belhn,  but  it  still  exists.  The  lower  courts  have  mandated 
the  public  funding  of  abortion.  Professor  Witherspoon  will  address 
himself  to  that.  They  have  done  this  through  the  use  of  a  taxing 
power. 

Another  critical  issue  is  fetal  experimentation,  which  if  there  is  any 
issue  which  really  divides  the  courts  as  far  as  understanding  this  issue 
is  concerned,  it  is  that. 

The  experimentation  with  live  human  fetuses,  both  in  utero  and 
aborted,  has  been  well  documented.  I  have  listed  the  citations.  In  one 
study,  for  example,  women  indicating  an  intention  to  have  an  abortion 
agreed  to  be  injected  with  Rubella  vaccine  in  order  to  determine 
whether  the  vaccine  would  deform  the  fetus.  Other  studies  involved 
administering  drugs  to  the  mother  in  order  to  determine  the  sub- 
stances which  are  aborted  from  the  mother's  system  by  the  fetus. 

This  experimentation  on  live,  living  fetuses  in  utero  was  stopped,  of 
course.  But,  on  May  1,  the  new  guidelines  are  supposed  to  be  issued 
by  NIH  and  we  will  know  at  that  time  what  impact  their  study  has 
had  in  this  area. 

The  prohfe  people,  of  course,  object  to  any  kind  of  experimentation 
on  a  living  fetus  unless  it  is  for  the  purpose  of  helping  that  particular 
and  individual  fetus.  There  has  been  a  lot  of  litigation  concerning  the 
regulation  of  abortion  clinics  and  procedures. 
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For  the  most  part  that  Htigation  has  been  pretty  uniform  in  striking 
down  regulatory  statutes  on  the  theory  that  they  invaded  the  first- 
trimester.  We  now  have  situations  of  pubhc  health  officers  being  totally 
excluded  from  the  regulating  of  what  has  become  the  most  common 
surgical  procedure  in  America.  It  has  recently  just  passed  the  tonsil- 
lectomy in  frequency. 

The  parental  and  spousal  consent  cases  have,  for  the  most  part, 
indicated  that  the  parent  or  the  spouse  has  no  right  in  this  decision. 
It  is  the  woman's  right.  The  man  has  been  made  an  onlooker.  Curi- 
ously enough,  the  argument  has  been  made  that  the  Equal  Rights 
Amendment  will  have  some  effect  in  this  area  in  that  it  will  raise  the 
man  to  an  equivalent  status  that  the  woman  now  has  in  the  abortion 
area  and  that  his  consent  may  become  necessary  if  the  ERA  passes. 

Senator  Bayh.  I  think  that  that  is  certainly  true  for  any  man  that 
would  be  carrying  children  at  the  time. 

Mr.  HoRAN.  It  would  certainly  be  true  for  any  man  who  is  still  in 
the  spousal  relationship,  if  that  issue  arose  at  that  time.  Most  of  the 
cases  have  not  arisen  out  of  the  marriage  contract.  Usually  the  mar- 
riage has  been  split  asunder  before  that  issue  arises. 

Senator  Bayh.  There  have  been  no  court  tests  of  the  father's  rights? 

Mr.  HoRAN.  Oh,  yes.  You  mean  as  far  as  the  necessity  for  liis  con- 
sent is  concerned? 

Senator  Bayh.  Yes.  Has  that  gone  clear  to  the  court? 

Mr.  HoRAN.  Yes,  and  it  has  been  uniformly  held  he  has  none  in  the 
abortion  decision.  The  Pound  v.  Pound  case  in  Illinois  arose  during  the 
marriage,  but  there  was  a  divorce  shortly  thereafter. 

Senator  Bayh.  But  the  marriage  is  stiU 

Mr.  HoRAN.  In  the  Pound  v.  Pound  case  the  marriage  was  still 
intact.  That  case  did  not  go  on  appeal.  It  was  a  trial  court  opinion. 

Now,  in  conclusion,  where  the  State  legislatures  have  been  left  the 
opportunity  to  protect  the  life  of  the  unborn,  they  have  done  90.  As 
we  have  shown  previously,  the  Supreme  Court  has  held  that  hfe  at 
any  time  in  the  womb  is  only  potential,  and  outside  of  the  womb  must 
be  meaningfid. 

Under  these  circumstances,  the  State  legislatures  are  powerless  to 
protect  the  life  of  the  unborn,  even  after  viability.  The  due  process 
and  equal  protection  rights  of  these  unborn  cliildren  are  being  violated 
bjT"  the  permissive  abortions. 

The  only  way  such  constitutional  protection  can  be  returned  to 
the  unborn  child  is  through  a  constitutional  amendment  such  as 
Senate  Joint  Resolution  11.  We  urge  this  committee  to  report  out  a 
constitutional  amendment  which  'wall  protect  the  right  to  life  of^the 
unborn  child. 

Senator  Bayh.  You  raised  the  possibility  that  the  equal  'rights 
amendment  might  give  a  father  a  louder  voice  in  determining,  or  a 
greater  legal  right — I  gues-s  you  would  have  to  say  a  legal  right  since 
one  has  not  been  denied  m  any  respect  to  date. 

You  gave  us  a  very  good  breakdown,  I  think,  on  the  legal  status 
situation.  Knowing  the  court  decisions  that  have  been  held,  knowing 
the  present  status  of  the  abortion  laws  and  the  rights  involved,  do  you 
see  any  reason  why  the  passage  of  the  equal  rights  amendment  would 
give  the  women  of  America  a  greater  right  to  abortion  than  they  now 
have? 

Mr.  HoRAN.  No;  I  do  not. 
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Senator  Bayh.  One  of  the  major  arguments  being  iised  by  Phyllis 
Schlafly  as  she  travels  around  the  country  in  opposition  to  the  equal 
rights  amendment  is  not  well  founded,  according  to  your  study  in  the 
law. 

Mr.  HoRAN.  Yes.  But  I  am  just  a  narrow  technician.  I  am  not 
a  poUcvraaker.  I  look  at  tilings  very  narrowly. 

Senator  Bayh.  Well  then,  should  we  discredit  your  testimony 
beforehand?  I  mean,  I  think  you  made  a  pretty  good  case  as  to  what 
the  law  is,  and  you  answered  the  question  that  in  your  judgment  it 
would  not  increase  the  right  to  get  an  abortion  over  what  a  woman 
now  has. 

Mr.  HoRAN.  I  do  not  think  so,  because  she  already  hg,s  the  ultimate 
as  far  as  that  right  is  concerned. 

Senator  Bayh.  All  right. 

I  can  understand  that  you  would  not  want  to  get  involved  in — — 

Mr.  Horan.  I  do  not  "want  to  get  involved  ui  an  argument  with 
Phyllis  Schlafly. 

Senator  Bayh.  What  was  that  again? 

Mr.  Horan.  I  said  I  do  not  want  to  get  into  an  argument  with 
Phyllis  Schlafly. 

Senatoi  Bayh.  I  must  say  I  wish  it  were  not  necessary,  but  on  oc- 
casion, I  must  say,  I  have  not  found  that  an  enjoyable  experience. 
But  I  have  been  in  a  few  disagreements  with  her. 

One  of  the  things  I  have  contended  being  the  chief  Senate  sponsor 
of  equal  rights  is  "that  it  has  absolutely  nothing  to  do  with  abortion 
right;  that  the  court  has  pretty  well  decided  that  totally  and  separately 
from  equal  rights.  I  hate  to  see  somebody  who  is  trying  to  play  on  the 
sensitive  and  deep  moral  feelings  that  people  have  and  distort  the 
impact  of  a  given  piece  of  legislation  as  it  would  affect  these  mores 
and  moral  values  of  our  country. 

Mr.  Horan.  That  is  only  natural,  Senator,  though  you  must  roahze 
that  people  on  the  proliie  side,  when  they  see  peopl^  on  the  ERA 
side,  they  see  many  of  the  same  people  who  are  active  in  pushing 
abortion,  and  they  get  very  concerned  about  some  of  the  reasons  that 
this  is  being  done.'  So  it  is  a  very  natural  reaction.  You  must  remember 
that  many  of  the  people  who  have  risen  to  the  top  in  the  prolife  move- 
ment are"  housewives,  people  who  are  very  concerned  about  death  in 
our  society,  and  about  the  killing  of  unborn  children.  These  are  not 
sophisticated  people  who  have  been  trained  in  the  law.  Their  concern 
is  one  of  the  heart.  They  do  not  think  we  should  kill  unborn  children. 
Their  reaction,  when  they  see  the  same  group  of  people  supporting 
ERA,  rightly  or  wrongly 

Senator  Bayh.  What"^is  the  same  group  of  people? 

Mr.  Horan.  I  am  not  saying  it  is.  I  am  not  saying  it  is.  I  am  just 
explainmg. 

Senator  Bayh.  I  think  you  are  spoiling  your  case,  if  I  might  suggest 
it.  You  do  not  need  an  attorney;  you  are  a  good  one  yourself.  You 
ca.nnot  tell  me  that  the  only  people  who  are  interested  in  abortion  and 
not  killing  unborn  babies,  as  you  describe  it,  are  housewives.  There 
are  a  lot  of  professional  people  that  are  concerned  about  it. 

Mr.  Horan.  I  am  trying,  if  possible,  to  make  it  understood  why 
there  has  been  some  hostility,  let  us  say,  toward  ERA  among  right-to- 
life  people.  But  if  that  is  going  to  create  problems,  then  let  us 
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Senator  Bath.  I  mean,  you  are  free  to  go  any  direction  you  want; 
but  I  think  you  are  not  helping  your  case  by  trying  to  drag  in  some- 
thing that  should  not  have  any  relationship.  What  I  am  suggesting 
is  that  issues  like  abortion,  most  complicated  and  involving  deep 
conviction,  more  so  than  any  other  I  have  been  involved  in,  should 
not  be  dragged  into  an  unrelated  issue  as  a  red  flag,  as  a  scare  tactic, 
to  try  to  distort  the  vision  of  people  in  determining  an  entirely  dif- 
ferent constitutional  issue,  whether  women  have  equal  rights  to  a 
job,  equal  rights  to  an  education,  equal  rights  to  participate  in  the 
political  process  and  the  business  process,  equal  rights  to  get  due 
protection  of  the  laws  from  criminal  prosecution.  That  has  absolutely 
nothing  to  do,  it  seems  to  me,  with  this  very  difficult  issue  of  how 
you  treat  the  problem  of  abortion. 

What  really  gets  me  is  I  do  not  mind  a  good,  tough  legislative 
fight.  You  can  look  at  the  complicated  problems  today,  and  well- 
intentioned  men  and  women  can  come  down  on  either  side  feeling 
very  conscientious  about  it,  looking  at  the  same  facts.  But  I  do 
not  see  how  anybody  can  look  at  the  facts  of  ERA  and  come  down 
that  that  is  going  to  increase  a  woman's  right  to  abortion. 

And  you  say  that  in  your  judgment  as  an  outstanding  attorney 
you  agree. 

Mr.  HoRAN.  I  do. 

Senator  Bayh.  All  right. 

Then  I  will  stop. 

Mr.  HoRAN.  That  is  what  I  said.  You  know,  I  agree. 

Senator  Bayh.  All  right.  Then  we  should  have  just  stopped  with 
your  fu'st  response  when  you  said  yes  and  no,  as  the  case  may  be. 

Mr.  HoRAN.  Let  us  shove  it  aside  and  go  after  the  real  issues. 

Senator  Bayh.  All  right. 

I  have  asked  a  number  of  questions  here — the  State  laws  you 
mentioned  still  go  beyond  what  the  Supreme  Court  permits.  Are 
those  generally  being  repealed,  or  are  they  just  sort  of  being  ignored 
de  facto? 

Mr.  HoRAN.  Some  are  being  ignored  de  facto.  In  about  20  States 
they  passed  new  legislation;  but  you  realize  how  slowly  some  of  that 
can  move.  Some  are  consciously  not  doing  anything  in  a  legislative 
manner  because  they  do  not  want  the  public  policy  of  their  State 
changed  regardless  of  the  court  opinion.  The  court  opinion  is  con- 
trolling because  it  is  a  constitutional  issue,  and  they  are  satisfied 
that  it  is  being  regulated  under,  say,  the  Medical  Practice  Act  or 
some  other  act.  So  the}^  would  rather  have  the  pubUc  policy  statement 
remain  exactly  as  it  is. 

Senator  Bayh.  I  suppose  that  you  feel  there  should  be  a  uniform 
policy;  that  the  abortion  right  or  lack  thereof  should  be  treated 
equally  across  the  coimtry  in  all  States? 

Mr.  HoRAN.  Well,  it  has  to  be  now,  because  the  solution  tlii'ough 
the  fourt  process  has  made  it  an  equivalent  status  across  the  Nation. 
The  response  to  correct  it  must  then  go  to  the  same  parameters. 
So  the  answer  to  your  question  is  ''Yes."  The  amendment  would 
have  to  be  the  most  propitious  process  because  it  could  solve  that 
problem  by  going  to  the  exact  same  parameters. 

For  example,  private  action — as  a  result  of  the  Supreme  Court 
activity,  it  has  allowed  private  action  now  to  take  the  life  of  the  un- 
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bom.  Consequently,  the  amendment,  as  Senate  Joint  Resolution  11 
does,  must  go  to  the  same  parameters  or  it  would  not  solve  the  problem. 
It  would  leave  tremendous  gaps  where  abortions  would  be  available. 
Senate  Joint  Resolution  11,  in  my  opinion,  is  a  narrow  technically 
correct  answer  to  the  problems  raised  by  Boe  v.  Wade  from  ni}^  point 
of  view.  That  is,  from  the  point  of  view  as  an  advocate  on  behalf  of 
the  unborn  child,  which  is  the  point  of  view  that  I  have  had  in  litiga- 
tion since  we  got  involved,  as  earh^  as  1970 — or,  1969 — in  the  Doe  v. 
Scott  case.  That  is  an  adversary's  point  of  view. 

Senator  Bayh.  I  think  it  is  fair  to  accept  your  testmiony  as  an 
adversary.  We  have  had  some  on  the  other  side,  and  probabl}'  we  will 
have  a  couple  more  here  today. 

As  I  say,  people  feel  very  strongly  about  this,  and  I  respect  that 
deep  feeling. 

Your  statement  is  very  comprehensive,  and  we  have  had  a  chance 
to  sort  of  interrupt  it  here  as  we  have  gone  along;  so  I  do  not  think 
there  is  anything  to  be  gained  by  interrogating  you  further.  If  we 
should  have  any  questions,  I  hope  you  will  respond  in  writing  for  our 
record. 

Mr.  HoRAN.  I  certainly  would. 

I  would  like  to  suggest  to  your  staff  that  if  they  have  any  areas, 
technical  or  otherwise,  in  which  they  want  assistance  or  help,  they  are 
free  to  ask,  and  I  would  be  ver^^  happy  on  the  same  basis,  the  same 
pro  bono  basis  to  give  whatever  help  I  can. 

My  position  always  has  been.  Senator,  that  there  should  be  an 
actual  alliance  in  this  issue  between  the  abortion  forces  and  our  forces. 
If  the  problem  that  we  are  involved  in  is  the  problem  of  pregnane}*, 
and  there  are  a  hundred  solutions  to  it,  we  can  agree  on  99  with  the 
opponent.  The  only  one  we  can  not  agree  on  is  death  as  a  solution 
to  that  problem.  So,  it  has  always  seemed  to  me  that  the  two  forces 
should  be  working  together  to  solve  the  problem  pregnane}^  because 
if  I  do  that,  if  I  can  get  HEW  to  fund  some  of  the  pro-life  activities, 
to  do  what  is  necessaiy  to  help  the  young  girl  who  has  this  problem 
and  who  has  not  been  helped  in  the  past  (and  that  is  why  we  are  here 
today) — then  we  can  have  a  profound  effect  in  the  public  policy 
field  of  cutting  down  the  destruction  of  unborn  life  at  the  same 
time  that  we  are  working  at  loggerheads  on  the  legal  problem 
involved. 

Now  that  has  alwaj^s  been  my  position,  and  I  have  always  had 
mj^self  open  to  the  other  side  to  try  to  solve  this  problem  in  that 
public  policy  way,  and  I  repeat  the  oiler. 

Senator  Bayh.  Yes. 

Let  me  ask  3'ou  one  more  question  before  you  leave,  because  one 
of  the  things  I  think  we  need  to  be  totally  aware  of  in  discussing  this 
issue  is  the  ramification  that  a  constitutional  amendment  might  have 
on  competing  rights  of  lives  in  a  legal  sense,  on  property  and  negligent 
damage  rights,  apart  from  the  areas  that  you  have  described,  on  life 
itself. 

As  an  attorney  are  you  at  all  concerned  about  the  complicating 
factor  of  tort  claims,  damage  claims,  negligence  claims  that  would 
be  brought  if  the  legal  definition  of  life  is  at  the  point  of  conception? 

Mr.  HoRAN.  No;  not  at  all.  Since  1936,  the  cause  of  action  for  an 
injiu-y  to  a  child  bom  alive  has  existed.  Since  1958,  when  Minnesota 
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changed  its  law — excuse  me,  1948,  when  Minnesota  changed  its 
law — 22  States  have  adopted  a  wrongful  death  action,  even  on  behalf 
of  a  stillborn  child.  It  has  not  created  any  problems — just  another 
area  of  litigation.  There  has  been  nothing  profound,  and  the  amend- 
ment did  not  have  any  more  effect  than  those  cases  have  already  had. 

West  Germany,  in  its  constitution,  has  had  a  right  to  life  for  the 
unborn  and  has  had  a  mandate  for  affii*mative  protection  in  the  area 
of  prenatal  existence.  German  scholars  have  indicated  they  have 
had  that  since  1947,  I  believe.  German  scholars  have  indicated  that 
none  of  the  in  terrorem  problems  that  have  been  raised  have  caused 
an}^  problems  there.  They  just  do  not  exist  as  problems. 

Senator  Bayh.  Thank  you  very  much. 

We  appreciate  your  being  with  us  this  morning. 

Mr.  HoRAN.  Thank  you,  Senator. 

Senator  Bayh.  Our  next  witness  is  Ms.  Judy  Mears  of  the  American 
Civil  Liberties  Union  of  New  York,  N.Y. 

I  underatand  that  Charles  Morgan  will  jom  her,  introduce  her. 

Mr.  Morgan.  Yes;  thank  you.  My  name  is  Charles  Morgan. 

I  would  like  to  introduce  Judith  Mears,  who  is  Director  of  the 
Reproductive  Freedom  Project  of  the  American  Civil  Liberties 
Union.  She  is  an  attorney  of  some  note,  if  young.  She  has  had  con- 
siderable experience  with  respect  to  litigation.  She  founded  the 
reproductive  freedom  project  and  organized  it.  She  is  as  skilled 
and  well  versed  in  this  field  as  is  anyone,  1  believe,  in  this  country. 

Senator  Bayh.  We  appreciate  your  being  here  with  Ms.  Mears. 

Mr.  Morgan.  Thank  you,  sir.  It  is  good  to  be  with  you. 

STATEMENT  OF  MS.  JUDITH  MEARS,  REPRODUCTIVE  FREEDOM 
PROJECT,  AMERICAN  CIVIL  LIBERTIES  UNION,  ACCOMPANIED  BY 
CHARLES  MORGAN 

Ms.  Mears.  Mr.  Chairman  and  members  of  the  subcommittee — all 
of  them  seem  to  be  absent  today  except  for  you,  Mr.  Chairman. 

My  name  is  Judith  Mears.  I  am  the  director  of  the  reproductive 
freedom  project  of  the  American  Civil  Liberties  Union.  I  do  have  a 
statement,  copies  of  which  you  have  received.  I  would  like  your  per- 
mission to  enter  the  statement,  as  it  is,  in  the  record,  but  I  think  I 
would  prefer  not  to  read  it,  but  just  really  to  talk. 

Senator  Bayh.  We  will  put  it  in  the  record  as  you  have  prepared  it. 

[The  prepared  statement  of  Ms.  Judith  Mears  follows:] 

Statement  of  Judith  Mears,   Director,  Reproductive  Freedom  Project, 
American  Civil  Liberties  Union 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Judith  Mears,  Director 
of  the  Reproductive  Freedom  Project  of  the  American  Civil  Liberties  Union. 
While  it  is  the  task  of  the  Project  to  ensure  freedom  of  choice  in  the  areas  of 
abortion,  contraception,  and  sterilization,  the  events  of  the  last  two  years  have 
made  it  necessary  for  me  to  devote  most  of  my  time  to  abortion  litigation.  I 
appreciate  the  invitation  to  testify  before  you  today  on  the  developments  in  the 
law  since  the  Supreme  Court  ruled  in  January,  1973,  that  a  woman  has  a  con- 
stitutionally protected  right  to  choose  to  terminate  a  pregnancy  by  abortion. 

Because  abortion  is  a  constitutional  issue,  the  American  Civil  Liberties  Union 
believes  it  should  be  resolved  through  the  courts.  Indeed,  because  it  has  become 
so  pohticized  in  recent  years,  intensive  efforts  must  now  be  made  to  Iceep  it  in 
the  constitutional  rather  than  the  legislative  arena,  which  is,  by  definition,  a 
political  arena.  Of  course,   the  people  have  an  absolute  right  to  amend  their 
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Conptitaition.  If  a  constitutional  amendment  were  passed,  its  effects  would  re- 
semble those  of  the  eighteenth  amendment's  prohibition  of  alcohol  in  several  ways: 

1.  Just  as  the  wealthy  could  obtain  good-quality  liquor  in  the  prohibition  era, 
women  with  money  would  continue  to  obtain  relatively  safe  abortions. 

2.  Just  as  poor  people  drank  poor-quality  alcohol  and  suffered  the  consequence 
of  blindness  and  death,  poor  women  would  seek  their  abortions  from  poor-quality 
people  and  places,  or  else  resort  to  home  methods,  continuously  to  risk  the  con- 
sequences of  serious  injury  and  death. 

3.  Just  as  the  liquor  laws  and  their  enforcers  bred  widespread  contempt, 
contempt  for  a  new  abortion  law  would  come  not  only  from  the  1,000,000  women 
who  now  obtain  abortions  annually,  but  from  all  of  us  who  favor  freedom  of  choice 
as  well. 

4.  Just  as  prohibition  created  a  new  class  of  criminals  out  of  law  abiding  citizens, 
a  new  class  of  criminals  would  spring  from  a  new  abortion  law.  But  because  the 
wealthy  of  prohibition  and  pre-Doe  and  Roe  days  acted  extralegally  anyway, 
this  new  class  of  criminals  would  be  comprised  largely  of  citizens  who  are  already 
victims  of  a  particular  social  and  economic  class. 

5.  Even  more  than  in  the  days  of  prohibition,  a  new  abortion  law  would  be  an 
unnecessary  burden  to  our  already  overloaded  criminal  justice  sj'stem.  In  addition 
to  simply  handling  new  criminals  and  new  cases  springing  from  a  new  abortion 
law,  the  criminal  justice  system  would  have  to  figure  out  what  the  new  law  would 
be  if  "'personhood"  were  bestowed  according  to  the  constitutional  amendments 
under  consideration  bj^  this  subcommittee.  According  to  the  testimony  already 
presented  before  your  subcommittee  by  Harriet  Pilpel  on  March  10,  1975,  this 
task  alone  would  be  enormous. 

I  would  like  now  to  concentrate  on  the  positive  manner  in  which  the  courts 
have  dealt  with  this  fundamental  Constitutional  right  of  women. 

It  has  been  little  more  than  two  j-ears  since  the  Supreme  Court  announced  its 
decisions  in  Roe  v.  M'ade,  410  U.S.'  113,  and  Doe  v.  Bolton,  410  U.S.  179.  Con- 
sidered together,  these  cases  stand  for  the  principle  that  the  decision  whether  or 
not  to  have  an  abortion  (1)  is  protected  by  the  constitutional  right  of  privacy,  and 
the  exercise  of  that  right,  (2)  is  a  matter  only  for  the  pregnant  woman  and  her 
physician,  (3)  may  not  be  prohibited  by  the  state  during  the  first  six  months  of 
pregnane}'  (or  prior  to  viability),  and  (4)  if  prohibited  thereafter,  must  neverthe- 
less be  protected  when  the  woman's  life  or  health  is  at  stake. 

The  court's  ruling  told  the  states  some  of  the  ways  in  which  they  could  not 
restrict  or  prohibit  abortion,  but  it  did  not  (and  could  not)  describe  the  various 
means  they  might  constitutionally  employ  in  order  to  govern  the  delivery  and/or 
performance  of  this  medical  procedure.  Because  those  means  were  left  in  the  hands 
of  each  state  legislature  to  decide,  it  becomes  clear  thar  Roe  and  Doe  were  not 
self-enforcing  decisions.  The  burden  fell  to  the  states  to  change  their  laws,  and  if 
compliance  was  not  forthcoming,  then  the  burden  fell  to  pregnant  women  and 
their  physicians  to  challenge  those  laws.  If,  instead,  the  state  passed  new  restric- 
tive abortion  laws,  or  if  public  officials  announced  anti-abortion  policies,  challenges 
were  also  to  be  forthcoming. 

Since  January,  1973,  this  process  of  legislative  response  and  legal  challenge  has 
been  going  full-force.  The  results  of  this  litigation  have  strengthened,  expanded, 
and  built  upon  the  principle  of  Roe  and  Doe,  giving  affiniiative  answers  to  the 
following  three  questions  which  the  Supreme  Court  did  not  address  explicitly 
before : 

1.  Do  minors  and  married  women  have  the  right  to  obtain  an  abortion  without 
the  consent  of  parents  or  husband? 

2.  Must  public  hospitals  permit  their  facilities  to  be  used  for  the  performance 
of  elective  abortions? 

3.  Must  state  welfare  departments  pay  for  abortions  desired  by  poor  women? 
My  colleague  at  todaj-'s  hearing,  Sarah  Weddington,  will  address  herself  to  the 

post-7?oe  and  Doe  litigation  establishing  an  answer  to  the  first  of  these  questions. 
I  shaU  address  the  second  and  third  and  conclude  by  describing  the  prospects  for 
another  Supreme  Court  abortion  decision  in  the  near  future. 

I.    PUBLIC    HOSPITALS 

One  of  the  first  obstacles  facing  women  who  sought  abortions  after  Doe  and 
Roe  was  the  refusal  of  their  local  hospitals  to  permit  willing  physicians  to  perform 
these  procedures  in  hospital  facilities.  Hov^•ever,  a  series  of  lawsuits  in  federal 
courts  around  the  country  has  successfully  challenged  public  hospitals'  anti- 
abortion  policies.  The  courts  have  consistently  ruled  that  neither  administrative 
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inconvenience,  staff  unwillingness,  nor  community  opposition  is  sufficient  justifi- 
cation for  a  public  hospital  to  prohibit  elective  abortions  if  it  offers  analogous 
obstetrical-gynecological  care  (full-term  deliveries  and  "therapeutic"  abortions). 

These  public  hospital  rulings  are  all  based  on  Roe  and  Doe.  Very  simply,  the 
lower  federal  courts  have  reasoned  that  if  the  Supreme  Court  said  the  states  may 
not  prohibit  abortion  during  the  first  two  trimesters,  a  public  hospital  policy 
which  has  the  effect  of  a  prohibition  is  not  constitutional.  As  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit  said  in  Nyberg  v.  City  of  Virginia,  Minnesota 
495  F.  2d  1.342  (1974): 

"The  abortion  decision  and  its  effectuation  is  left  by  the  Court  to  the  patient 
and  her  attending  physician.  In  the  second  and  third  trimesters  of  pregnancy  the 
state  may  regulate  abortions  so  long  as  the  regulation  is  fashioned  to  accommodate 
the  conflicting  rights  of  pregnant  women  and  the  interests  of  the  state.  The 
sweeping  hospital  resolution  in  question  here  cannot  withstand  the  constitutional 
parameters  framed  by  Doe  and  Roe.  It  would  be  a  nonsequitur  to  say  that  the 
abortion  decision  and  its  effectuation  is  an  election  to  be  made  by  the  physician 
and  his  patient  without  interference  by  the  state  and  then  allow  the  state,  through 
its  public  hospitals,  to  effectively  bar  the  physician  from  using  state  facilities  to 
perform  the  operation." — ^495  F.  2d  at  1346. 

On  Oct.  21,  1974  the  Supreme  Court  denied  certiorari  in  Nyberg,  thereby  letting 
stand  the  Eighth  Circuit's  decision. 

A  few  months  later  the  Supreme  Court  denied  certiorari  in  a  very  similar  case 
from  the  First  Circuit,  Doe  v.  Hale  Hospital,  500  F.  2d  144  (1974).  There  a  munici- 
pal hospital  in  Haverhill,  Massachusetts,  was  ordered  to  permit  the  performance 
of  elective  abortions  on  the  same  basis  as  other  procedures  of  "similar  medical 
nature."  The  appellate  court's  discussion  of  the  hospital's  argument  that  its  facili- 
ties would  be  overtaxed  by  the  addition  of  abortion  procedures  is  important: 

"In  particular,  the  physical  facilities  are  said  to  be  unable  to  bear  any  major 
additional  load  without  causing  significant  problems.  However,  other  than  the 
fact  that  they  have  not  been  allowed  before,  no  reason  is  given  why  elective 
abortions  are,  on  a  medical  basis,  the  most  appropriate  class  of  procedure  to  be 
sacrificed  as  a  result  of  overcrowding  of  hospital  facilities.  *  *  *  AH  that  is  sought 
is  that  elective  abortions  be  accorded  the  same  standing  as  other  procedures  of 
similar  medical  nature." — 500  F.  2d  at  147. 

While  the  court  in  Hale  Hospital  recognized  that  a  hospital's  sudden  shift  in 
policy  to  performing  "elective"  abortions  might  cause  some  initial  inconvenience 
in  staffing  and  scheduling  elective  surgical  procedures,  it  ruled  that  such  adminis- 
trative problems  could  not  justify  the  denial  of  constitutional  rights.  The  First 
Circuit  reiterated  its  decision  from  Hathaway  v.  Worcester  City  Hospital,  475  F.  2d 
701  (1st  Cir.  1973),  saying  that  while  it  was  not  mandating  a  city  or  state  to 
maintain  a  hospital,  nor  how  to  maintain  a  hospital,  its  Hale  Hospital  holding 
with  respect  to  elective  abortions,  though  limited,  was  "not  to  any  degree  dimin- 
ished in  force  or  importance:" 

"A  public  medical  facility,  like  the  Hale  Hospital,  may  not  forbid  elective 
abortions  so  long  as  it  offers  medically  indistinguishable  procedures,  without 
violating  the  fundamental  rights  associated  with  the  decision  to  terminate  preg- 
nancy set  out  in  Roe  v.  Wade  and  Doe  v.  Bolton." — 500  F.  2d  at  147. 

Tlie  principles  seems  to  be  clear.  A  state  (or  county  or  city)  is  under  no  legal 
duty  to  operate  a  public  hospital;  if  it  does  do  so,  it  is  under  no  legal  duty  to  offer 
obstetrical-gynecological  care  in  that  hospital;  but  if  it  does  offer  these  services 
in  a  public  hospital,  it  must  permit  elective  abortions  on  the  same  basis  as  other 
obstetrical-gynecological  procedures.  Besides  Nyberg  and  Hale  Hospital,  the 
cases  which  support  this  principle  are  Orr  v.  Koefoot  377  F.  Supp  673  (D.  Neb. 
1974),  Santiago  v.  Colon,  Civil  No.  74-862  (D.P.R.  Aug.  6,  1974),  Doe  v.  Poelker, 
497  F.  2d  1063  (8th  Cir.  1974),  and  Doe  v.  Mundy,  378  F.  Supp  731  (E.D.  Wise. 
1974),  aff'd F.  2d (7th  Cir.,  Jan.  30,  1975). 

Doe  V.  Poelker  and  Doe  v.  Mundy  present  an  additional  layer  to  the  public 
hospitals  problem.  In  these  cases,  public  hospital  administrators  stated  there  were 
neither  staff  physicians  nor  affiliated  phj^sicians  who  were  willing  to  perform 
elective  abortions  in  their  facilities.  Because  all  parties  were  agreed  that  no  person 
religiously  or  morally  oi'jjostd  to  abortion  or  sterilization  should  ever  be  forced  to 
perform  or  to  participate  in  any  manner  in  the  performance  of  such  procedures,  a 
court  order  compelling  these  hospitals  to  allow  abortions  would  have  little  or 
no  practical  effect.  The  plaintiffs  argued  in  Poelker  and  Mundy  that  a  public 
hospital  must  not  permit  elective  abortions,  but  that  it  has,  as  well,  an  affirmative 
duty  to  provide  medical  personnel  willing  to  perform  aVjortions  in  its  facilities. 
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The  district  court  for  the  Eastern  District  of  Missouri  rejected  this  argument 
on  Jan.  13,  1975,  in  Doe  v.  Pnelker  (No.  73C-o65  (A)).  Already  the  case  has  been 
appealed,  briefed  and  argued  in  the  Eigth  Circuit,  and  we  expect  a  favorable 
ruling  there.  In  Doe  v.  Mundy,  the  district  court  for  the  Eastern  District  of 
Wisconsin  appointed  a  special  master  to  determine  whether  administrators  of 
Milwaukee  Countj^  General  Hospital  were  in  contempt  of  the  court's  order  by 
their  several  months'  failure  to  find  or  hire  a  physician  to  perform  abortions  in 
their  facility.  The  master's  report,  filed  March  19,  1975,  recommended  fines 
totalling  $120,000.00  for  willful  noncompliance  by  the  defendants.  The  district 
court  adopted  the  master's  report,  but  declined  to  impose  any  fines  since  com- 
pliance had  just  begun  and  abortions  were  being  performed  in  the  hospital. 
Two  years  ago  it  would  have  been  difficult  to  predict  that  the  Supreme  Court's 
ruling — that  states  may  not  prohibit  a  woman  from  exercising  her  right  to  choose 
abortion — would  be  so  shortly  transmuted  into  the  legal  principle  that  the  state, 
through  its  puVjlic  hospitals,  must  affirmatively  afford  a  woman  the  setting  in 
which  she  can  exercise  that  right.  The  course  of  litigation  has  essentially  invali- 
dated that  part  of  the  Senate-passed  "Church  Amendment"  to  the  Public  Health 
Extension  Act  of  1973  (P.L.  93-45)  which  allows  public  entities  receiving  federal 
funds  to  refuse  to  perform  abortions  "on  the  basis  of  religious  belief  or  moral 
convictions."  Thus,  while  an  individual's  right  not  to  participate  in  an  abortion 
procedure  is  not  questioned,  it  has  been  shown  that  a  pul^lic  entity  cannot  refuse 
to  perform  abortions.' 

II.   MEDICAID   PAYMENTS  FOR  ABORTION 

One  of  the  principal  arguments  that  activists  used  when  seeking  reform  of  the 
abortion  laws  prior  to  Roe  and  Doe  was  that  the  laws  discriminated  against  the 
poor  because  they  could  not  afford  the  private  phvsicians,  psychiatric  consulta- 
tions, and  travel  to  foreign  countries  by  which  women  with  money  obtained 
abortions.  Though  the  Supreme  Court  in  Roe  and  Doe  declined  to  consider  this 
argument,  or  to  rest  its  decision  upon  it,  subsequent  cases  have  established  a  firm 
and  consistent  basis  for  entitling  women  to  equal  protection  of  the  laws. 

Immediately  after  Roe  and  Doe,  it  appeared  at  first  that  poor  women  seeking 
abortions  were  not  much  better  off  than  they  had  been  before  the  decisions. 
Though  the  state  could  not  forbid  them  access  to  abortions  in  one  sense,  inabilit}^ 
to  pay  for  these  newly  "legal"  procedures  still  was  a  bar.  Since  poor  women 
could  not  pay,  they  faced  a  Hobson's  choice  of  either  bearing  an  unwanted  child 
or  resorting  to  back-alley  hacks.  Even  though  the  Medicaid  program  (jointly 
funded  bj'  the  states  and  the  federal  goveniment)  paid  for  almost  all  other  medical 
needs  of  poor  people,  the  stigma  of  abortion  in  the  minds  of  public  officials  caused 
abortion  to  be  singled  out  from  the  range  of  services  state  welfare  administrators 
did  choose  to  pay  for.  In  short,  the  question  for  the  courts  became,  "Should 
elective  abortions  be  covered  on  the  same  basis  as  all  other  medicallj^  indis- 
tinguishable care?"  The  first  answer  came  even  before  Roe  and  Doe. 

In  1971,  New  York  reformed  its  abortion  laws.  In  Klein  v.  Nassau  Medical 
Center,  347  F.  Supp  496  (E.D.  NY  1972),  pregnant  women  on  Medicaid  challenged 
a  state  policy  which  restricted  reimbursement  for  "medically  indicated"  abortions. 
The  court  ruled  that  such  a  policy  unfairly  discriminated  against  poor  women: 

"The  directive,  and  the  State  statute,  if  interpreted  as  mandating  the  Com- 
missioner's directive,  would  denj'  indigent  women  the  eqtial  protection  of  the 
laws  to  which  they  are  constitutionally  entitled.  They  alone  are  subjected  to 
State  coercion  to  bear  children  which  they  do  not  wish  to  bear,  and  no  other 
women  similarly  situated  are  so  coerced.  Other  women,  able  to  afford  the  medical 
cost  of  either  a  justifiable  abortional  act  or  full  term  childbirth,  have  complete 
freedom  to  make  the  choice  in  the  light  of  the  manifold  considerations  directly 

1  Parenthetically,  it  should  be  noted  that  this  series  of  "pubUc  hospital"  cases  has  established  an  important 
legal  principle  at  the  same  time  that  hospitals  (whether  public  or  private)  are  accounting  for  a  dramatically 
decreasing  percentage  of  all  abortions  performed  in  this  country.  60%  of  all  lirst  trimester  abortions  are  now 
performed  in  free-standing  cUnics,  and  that  percentage  is  expected  to  reach  75%  next  year.  The  law  govern- 
ing abortion  clinics  is  very  new,  but  already  Roe  and  Doe  have  had  a  formidable  impact.  Last  month  the 
Supreme  Court  refused  to  review  a  ruling  by  the  Seventh  Circuit  which  reasoned  that  states  could  not 
impose  any  restrictions  upon  a  woman  seeking  an  abortion  in  the  first  trimester  of  pregnancy,  nor  could 
they  impose  any  regulations  upon  clinics  performing  first  trimester  abortions,  except  for  minimum  sanitary 
and  building  code  standards.  Chicago  Board  of  Health,  v.  Friendship  Medical  Center,  505  F.  2d  1141  (7th  Cir. 
1974). 

While  first  trimester  abortions  (which  account  for  85%  of  all  abortions  now  performed  in  this  country) 
have  become  the  province  of  free-standing  clinics,  hospital  services  for  second  trimester  procedures  continue 
to  be  inadequate  to  the  demand  for  them.  I  look  for  a  renew?d  legal  effort  against  pubUc  hospitals  which 
presently  do  not  perforin  second-trimester  procedures,  or  which  perform  very,  very  few  such  abortions  in 
areas  where  the  number  of  women  seeking  them  is  great. 
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relevant  to  the  problem  uninhibited  by  any  State  action.  The  indigent  is  advised 
by  the  State  that  the  State  will  deny  her  medical  assistance  unless  she  resigns  her 
freedom  of  choice  and  bears  the  child.  She  is  denied  the  medical  assistance  that 
is  in  general  her  statutory  entitlement,  and  that  is  otherwise  extended  to  her 
even  with  respect  to  her  pregnancy.  She  is  thus  discriminated  against  both  by 
reason  of  her  poverty  and  by  reason  of  her  behavioral  choice." — 347  F.  Supp 
at  500-501. 

The  progeny  of  Klein  have  been  many,  with  the  lower  federal  courts  consistently 
ruling  that  when  a  medical  benefits  system  pays  the  expenses  of  women  who 
choose  to  terminate  their  pregnancies  by  childbirth,  it  must  also  pay  the  expenses 
of  women  who  choose  to  terminate  their  pregnancies  by  abortion.  The  state 
must  be  neutral  in  the  childbirth  v.  abortion  choice.  As  with  the  public  hospital 
cases,  the  state  may  well  have  no  legal  duty  to  undertake  the  medical  care  of  the 
poor;  further,  it  may  have  no  duty  in  such  a  system  to  pay  for  the  maternity 
care  and  the  expenses  of  childbirth;  but  once  it  does  both,  it  must  also  pay  for 
elective  abortions.  Accord:  Doe  v.  Ramptofi,  366  F.  Supp  189  (D.  Utah  1973); 
Roe  V.  Norton,  380  F.  Supp  726  (D.  Conn  1974);  Doe  v.  Rose,  499  F.  2d  1112 
(10th  Cir.  1974);  Doe  v.  Wohlgemuth,  376  F.  Supp  173  (W.D.  Pa.  1974),  aff'd 
on  other  grounds  505  F.2d  186  (3rd  Cir.  1974),  vacated  on  other  grounds  and 
hearing  en  banc  ordered  on  Jan.  31,  1975;  Roe  v.  Ferguson,  No.  74-315  (S.D. 
Ohio,  Sept.  16,  1974)  at  43  LW  2143;  Wulf  v.  Singleton,  No.  74-1484  (8th  Cir. 
Dec.  31,  1974,  reversing  380  F.  Supp  1137  (E.D.  Mo.  1974);  Doe  v.  Myatt,  No. 
A3-74-48  (D.  No.  Dakota  Jan.  27,  1975);  and  Doe  v.  Westhy,  383  F.  Supp  1143 
(D.  So.  Dakota  1974). 

The  only  one  of  the  above  cases  to  reach  the  Supreme  Court  was  Doe  v.  Westhy. 
On  March  24,  1975,  the  Court  vacated  and  remanded  the  decision  for  purely 
procedural  reasons,  saying  that  the  lower  court,  which  based  its  decision  on  the 
familiar  equal  protection  analysis,  should  have  considered  whether  a  state's 
refusal  to  pay  for  Medicaid  abortions  violated  the  federal  Social  Security  Act, 
and  only  then  should  it  have  considered  the  constitutional  issues.  The  Court's 
concern'for  proper  procedure  was  probably  matched  in  this  case  by  its  desire  to 
postpone  confronting  the  issue.  The  remand  will  have  that  effect. 

All  the  cases  following  Klein  have  been  directed  at  state  or  county  welfare 
officials  who  maintained  that  their  state  Medicaid  plans  did  not  cover  elective 
abortions.  If  legislation  now  pending  in  Congress — the  Bartlott  Amendment  to 
the  Nurse  Training  and  Health  Revenue  Sharing  Act,  e.g.- — is  enacted,  at  least 
some  agencies  of  the  federal  government  will  be  prohibited  from  spending  any 
of  their  funds  to  pay  for  abortions.  If  the  Medicaid  program  were  affected,  the 
states  would  be  left  "the  option  either  to  assume  the  total  cost  of  every  abortion 
performed  upon  Medicaid  recipients  or  else  to  decline  under  this  crushing  fuiaucial 
burden  to  pay  at  all.  The  latter  is,  of  course,  the  likeUer  course  of  action.  We 
believe  the  principle  established  by  the  Medicaid-abortion  decisions  in  cases 
where  the  state  is  the  partner  unwilling  to  pay  are  equally  applicable  in  a  situation 
where  the  federal  government  refuses  to  pay.  If  the  Bartlett  amendment,  or  other 
similar  legislation  is  enacted,  it  will  be  challenged  immediately,  for  it  is 
unconstitutional. 

Once  again,  the  course  of  constitutional  litigation  since  Roe  and  Doe  has  ex- 
tended the  Supreme  Court's  ruling  that  a  state  may  not  prohibit  abortion  to 
include  the  principle  that  the  state  must  affirmatively  ensure  equal  access  to 
abortion  services  by  rich  and  poor  women  ahke.  In  the  future,  I  expect  those  who 
underwrite  medical  insurance  policies  provided  by  federal,  state  or  local  govern- 
ment for  their  own  employees  will  also  be  forced  to  eliminate  the  "elective"/ 
"therapeutic"  distinction  and  pay  for  abortion  services  in  the  same  manner  they 
pay  for  maternity  care.  Similarly,  the  Legal  Services  Corporation  (P.L.  93-355) 
will  be  forced  to  rectify  its  discriminatory  provision  which  allows  abortion- 
related  legal  services  for  poor  women  only  in  cases  of  "therapeutic"  abortions. 

III.   THE   NEXT  SUPREME   COURT  CASE 

Roe  and  Doe  took  the  Supreme  Court  two  years  to  hear,  research,  and  decide. 
Since  then,  with  one  exception,^  it  has  avoided  taking  cases  in  which  it  either 


*  At  the  time  of  this  writing,  Senator  Bartlett's  proposed  amendment  to  S.  66  has  not  yet  beeii  voted  on 
by  the  Senate.  Therefore,  it  is  impossible  to  conjecture  the  exact  language  of  his  amendment,  and  thus  to 
discuss  it  here.  ,      ^  ,        j  ^  ^w         .. 

3  That  exception  is  Bioelow  v.  Commonwealth  of  Virginia,  m  which  the  Court  heard  argument  this  past 
December  and  is  expecte'd  to  render  a  decision  very  shortly.  Bigelow  was  a  newspaper  editor  who  pubhshed 
an  advertisement  in  a  Virginia  newspaper  for  a  New  York  City  aboition  referral  agency  at  a  time  when 
abortions  were  legal  in  New  York  Imt  illegal  in  Mrginia.  He  was  convicted  of  violating  a  state  statute  pro- 
hibiting abortion  advertising.  Besides  adibcs  ing  the  sigiiincant  free  speech  issues  hi  the  case,  whatever 
mling  the  Court  reaches  on  the  question  of  whether  a  state  (and,  by  inference,  a  stale  medical  society)  can 
proliibit  advertisement  by  doctors  and/or  clinics  of  abortion  services  can  not  help  but  have  impact  upon  the 
way  in  which  the  health  care  system  "delivers"  1,000,000  abortions  each  year. 
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could,  or  would  have  to,  address  itself  to  issues  it  earlier  left  unanswered. 
No  doubt  this  restraint  is  due  to  several  factors:  a  desire  (1)  to  let  the  states 
adjust,  bj^  public  debate  and  new  legislation,  to  "legalized"  abortion,  (2)  to  permit 
any  challenges  to  new  legislation  to  be  resolved  in  a  deliberate  and  orderly  fashion 
by  the  lower  federal  courts  in  order  to  have  the  benefit  of  their  reasoning  before  a 
case  reaches  the  Supreme  Court,  and  (3)  to  avoid  a  re-entrance  into  the  politically- 
charged  "right-to-life"  thicket,  especially  when  constitutional  amendments  to 
ban  abortion  are  still  pending  in  the  Congress. 

Lawyers  who  handle  abortion  cases  with  any  regularity  have  often  predicted 
that  Case  X  will  certainly  be  the  next  Roe,  only  to  see  the  Court  denj-  certiorari  or 
remand  on  procedural  grounds.  Any  prediction  I  make  is  subject  to  the  same 
failing,  but  my  reasonable  guess  is  that  the  Court  will  have  to  accord  plenary 
review  next  term  to  a  IMissouri  case,  Planned  Parenthood  of  Central  Missouri,  Inc. 
V.  John  D.  Danjorth,  #74-416C(A)  (E.D.  Mo.  1974),  appeal  pending  in  S.  Ct., 
#74-1151. 

This  case  arose  last  summer.  When  the  Missouri  legislature  enacted  a  new 
abortion  law,  several  sections  of  the  statute  were  immediately  challenged  in 
fpderal  district  court  for  the  Eastern  District  of  Missouri  by  Planned  Parenthood 
of  Central  Mo.  and  two  physicians.  After  a  trial,  briefs  and  argument,  a  three 
judge  panel  (by  a  2-1  vote)  upheld  all  but  one  of  the  challenged  sections.  Specifi- 
cally, the  court  declared  constitutional  the  following; 

a.  A  provision  that  redefined  "viability"  as  "that  stage  of  fetal  development 
when  the  life  of  the  unborn  child  may  be  continued  indefinitely  outside  the  womb 
by  natural  or  artificial  life-supportive  systems." 

[The  plaintiffs  contended  that  any  redefinition  of  viability  which  departed  from 
the  definition  used  in  Roe,  especially  the  addition  of  the  adverb  "indefinite! 3^" 
unconstitutionally  extended  the  state's  power  to  prohibit  abortion  at  the  expense 
of  a  woman  seeking  a  second  trimester  procedure.] 

b.  A  provision  that  required  the  written  certification  of  the  woman  prior  to  the 
abortion  that  she  gave  imcoerced  and  informed  consent  to  the  procedure. 

[The  plaintiff's  claimed  that  such  consent  was  not  statutorily  required  for  any 
other  medical  treatment  and  was  intended  to  inhibit  the  decision-making  process 
of  a  woman  considering  abortion.] 

c.  Provisions  that  required  the  consent  of  parents  and  husband  for,  respectivelj% 
minors  and  married  women  seeking  abortions, 

[The  plaintiffs  argued  that  since  the  state  itself  has  no  power  to  prohibit  abor- 
tions in  the  first  two  trimesters  of  pregnancy,  it  cannot  delegate  such  a  veto  power 
to  third  parties.] 

d.  A  provision  that  terminated  all  parental  rights  to  anj'  fetus  aborted  alive, 
and  made  the  child  an  abandoned  ward  of  the  state. 

[The  plaintiffs  contended  that  this  section  was  punitive  and  designed  to  dis- 
courage abortions,  as  well  as  depriving  parents  of  due  process  in  keeping  custody 
of  their  children.] 

e.  A  provision  that  prohibited  the  most  widely  used  procedure  for  second 
trimester  abortions,  saline  amnioinfusion,  on  grounds  that  it  was  dangerous  to 
the  health  of  the  woman. 

[The  plaintiff's  argued  that  this  prohibition  was  an  unwarranted  invasion  of 
physicians'  traditional  treatment  prerogatives;  that  saline  procedures  were  safer 
than  the  other  widely  available  alternatives  for  second  trimester  abortions,  and 
safer  than  childbirth;  and  that  even  if  there  were  an  arguably  safer  method  than 
saline  (such  as  prostaglandin  amnioinfusion),  it  was  available  only  on  a  limited 
and  experimental  basis.] 

All  these  provisions,  or  ones  similar  to  them,  have  been  found  unconstitutional 
when  challenged  in  other  federal  court  litigation,  making  the  Planned  Parenthood 
decision  anomalous,  and  virtually  ensuring  that  the  Supreme  Court  will  have  to 
resolve  the  disagreement.  The  plaintiffs  in  the  Missouri  case  appealed  to  the 
Supreme  Court,  and  apphed  for  a  stay  pending  appeal.  Parties  who  have  lost  in 
the  lower  courts  and  have  been  denied  injunctive  relief  there,  as  these  plaintiffs 
have  been,  are  very  rarely  granted  the  relief  they  seek  by  the  Court  before  it  has 
had  a  chance  to  consider  the  case  completely;  however,  in  this  case  the  Supreme 
Court  on  February  IS,  1975,  enjoined  enforcement  of  any  section  of  the  Missouri 
law,  pending  appeal.  Counsel  have  interpretf'd  this  action  as  indicative  of  the 
Court's  intention  to  grant  plenary  review  and  resolve  the  issues  raised  bj^  the  case 
next  term. 
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IV.    CONCLUSION 

If  any  of  the  constitutional  amendments  now  imder  consideration  by  this 
subcommittee— S.J.  Res.  6,  S.J.  Res.  10,  or  S.J.  Res.  11 — were  enacted,  the 
litigation  extending  and  clarifying  Roe  and  Doe  would  come  to  an  abrupt  halt,  and 
the  system  of  legislative  decision-malving  and  judicial  review  of  those  decisions 
which  today  provides  a  healthy  and  constructive  synthesis  for  differing  view- 
points on  abortion  would  disappear.  The  Supreme  Court  decisions  like  Eisenstadt 
v.  Baird,  405  U.S.  438  (1972)  and  Gnsirold  v.  Connechcut,  381  U.S.  479  (1965), 
which  recognized  the  constitutional  right  of  privacy,  were  the  logical  and  legal 
building  blocks  of  Roe  and  Doe.  If  the  right  to  choose  abortion  were  nullified — and 
the  heart  cut  out  of  the  Supreme  Court's  developing  view  of  a  private  sphere  of 
individual  citizen  decision-making  where  the  state  may  not  intrude — what 
precedential  value  would  remain  for  those  pre-Roe  and  Doe  cases? 

I  submit  that  abortion  is  best  left  in  that  constitutional  area  of  individual 
privacy,  free  from  governmental  intrusion. 

Ms.  Mears.  I  should  begin  by  noting  that  Professor  Horan  was  a 
professor  of  mine  in  law  school.  He  taught  me  trial  practice.  He  was 
an  excellent  professor,  and  when  I  saw  him  this  morning  he  said, 
''Go  up  there  and  do  us  proud."  I  said,  "doesn't  that  cut  against  your 
position?"  And  he  said,  "well,  it  means  bemg  a  good  lawyer." 

I  think  that  was  a  gracious  thing  for  him  to  say,  and  I  do  appreciate 
it. 

Senator  Bayh.  Sort  of  like  Earl  Butz  teaching  Birch  Bayh  agri- 
cultiu'al  economics. 

[General  laughter.] 

Senator  Bayh.  So  1  had  to  leave  the  farm  to  make  a  livhig. 

[General  laughter.] 

Mr.  Morgan.  As  did  he. 

My.  Horan.  Senator,  I  have  to  leave  to  catch  a  plane.  I  am  not 
leaving  under  the  embarrassment  of  seeing  one  of  my  students  taking 
the  opposite  stand. 

Senator  Bayh.  We  appreciate  your  being  with  us.  We  are  glad  you 
provided  us  such  an  outstanding  statement. 

Mr.  Horan.  I  only  hope  I  trained  her  well  and  she  will  do  a  good  job 
at  it. 

Senator  Bayh.  I  am  sure  she  can. 

Ms.  Mears.  The  ACLU  started  this  project  over  a  year  ago  when 
there  appeared  to  be  danger  that  the  Supreme  Court's  abortion 
decision  was  going  to  be  a  paper  precedent  which  would  not  be  en- 
forced. As  you  know,  Senator,  being  a  lawyer,  the  law  schools  really 
teach  students  to  win  a  big  case,  a  big  precedent,  the  one  that  is 
going  to  make  it  to  the  Supreme  Court,  but  they  do  not  really  teach 
lawyers  how  to  do  the  nittygritty  ungl amorous  work  of  enforcing 
a  decision.  That  is  what  my  project  does. 

Senator  Bayh.  Are  you  going  to  in  your  statement  define  the  prob- 
lem there  of  the  Supreme  Court  decision  not  being  enforced? 

Ms.  Mears.  Well,  all  of  the  litigation  since  Roe  and  Doe  has 
really  been  in  response  to  noncompliance  at  some  level  of  official 
government,  and  that  is  really  what  I  am  going  to  get  to  in  just  1 
minute. 

The  Supreme  Court's  decision,  of  course,  as  Sarah  Weddington, 
my  colleague,  will  tell  you  about  in  more  detail,  since  she  was  one 
of  the  cocounsels  in  the  case — established  the  principle  that  the 
decision  to  have  an  abortion  is  protected  by  the  constitutional  right 
to  privacy  and  the  exercise  of  that  decision  is  a  matter  only  for  the 
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woman  and  her  ph^^sician,  and  it  may  not  be  prohibited  b.y  the  States 
during  the  fost  6  months  of  pregnancy  or  prior  to  viability.  If  pro- 
hibited thereafter  it  must  still  be  protected  when  the  woman's  health 
or  life  is  at  stake. 

Xow  the  Supreme  Court's  decision  told  the  State  what  they  could 
not  do,  but  it  did  not  tell  them  or  explain  to  them  the  many  wa3^s  that 
thev  might  constitutionally  seek  to  regulate  abortion.  Roe  and  Doe 
ai-e'not  self -enforcing,  and  therefore,  inertia,  just  simple  inertia,  not 
even  a  desire  to  avoid  the  Supreme  Court's  decision,  worked  against 
those  women  who  are  seeking  abortions. 

The  Supreme  Court  decision  also  had  three  rather  significant  un- 
answered questions  in  it.  The  questions  were:  (1)  whether  minors 
and  married  women  have  a  right  to  obtain  an  abortion  without^  the 
consent  of  their  parents  or  their  husband;  (2)  whether  public  hospitals 
must  permit  their  faciUties  to  be  used  for  the  performance  of  elective 
abortions;  and  (3)  whether  State  welfare  departments  must  pay  for 
abortions  desired  bv  poor  women. 

Sarah  Weddington  will  address  herself  to  the  first  question  this 
morning  about  parental  and  spousal  consent  requirements,  and  I  am 
going  to  talk  about  public  hospitals  and  medicaid,  the  welfare  element 
of  abortion  coverage. 

The  hospital  decisions  are  split  in  two  categories.  I  have  concerned 
myself  with  those  that  apply  to  public  hospitals.  There  have  been 
four  or  five— perhaps  even  six  by  now  —cases  involving  public  hospitals 
which  have  refused  to  permit  abortions.  Each  case  resulted  in  a  ruling 
that  a  pubhc  hospital  must  permit  abortions,  elective  abortions,  if 
it  permits  the  performance  of  analogous  obstetrical-gynecological  care. 
The  lower  Federal  courts  have  said  that  since  the  Supreme  Court  held 
that  a  woman  has  a  right  to  an  abortion  and  the  State  may  not  pro- 
hibit the  exercise  of  that  right,  that  it  meant  in  fact  agents  of  the 
Government,  like  pubhc  hospitals,  may  not  deny  that  right  either,  and 
that  prohibition  by  those  State  public  hospitals  facilities  was  in 
effect  the  same  kind  of  prohibition  as  a  restrictive  abortion  law.  The 
courts  have  compelled  public  hospitals  to  permit  the  performance 
of  elective  abortions  in  their  facilities. 

Xow,  this  prmicple  has  been  upheld  despite  conscience  clauses, 
institutional  conscience  clauses,  and  despite  the  Church  amendment, 
which  has  been  upheld  in  the  context  of  a  private  hospital,  but  has 
not  been  involved  in  public  hospital  cases  at  all. 

Senator  Bayh.  What  you  mean  by  conscience  clause,  please? 

Als.  Mears.  Well,  the  term  "conscience  clause"  is  just  jargon.  I 
am  glad  really  that  you  asked  me.  It  says  in  eft'ect,  any  mstitution— 
they  come  in  two  varieties,  institutional  conscience  clauses  and  in- 
dividual conscience  clauses — the  institutional  ones  say  that  a  facility 
maA^  refuse  for  moral  or  religious  grounds  or  sometunes  for  no  reason 
at  id],  to  permit  abortions  and  sterilizations  in  their  facilities. 

Individual  conscience  clauses  say  that  any  individual  for  religious 
or  moral  reasons  or  sometime?  for  no  reason  can  refuse  to  participate 
or  perform  or  counsel  abortions. 

The  American  Civil  Liberties  Union  fully  supports,  or  at  least  does 
not  oppose,  individual  conscience  clauses.  That  is,  we  beheve  that 
nobody  should  be  forced  ever  to  have  to  perform  an  abortion  as  a 
condition  of  his  or  her  employment.  I  myself  have  represented  a  nurse 
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who  was  tlireatened  with  being  fired  because  she  refused  to  work  on. 
abortions.  The  ACLU  threatened  her  hospital  with  immediate  suit  if 
they  continued  to  pressure  her  to  leave  or  to  fire  her. 

We  believe  on  the  other  hand  that  public  institutions,  and  certainly 
institutions  that  get  a  great  amount  of  public  money,  do  not  have  such 
a  right  and  must  indeed  permit  the  performance  of  elective  abortions- 
in  their  facilities. 

Senator  Bayh.  How  about  that  nurse? 

Ms.  Mears.  How  about  the  nurse?  The  hospital  got  so  scared,  they 
backed  off. 

Senator  Bayh,  No;  I  mean  if  that  nurse  happened  to  be  working  in. 
a  public  hospital.  Suppose  the  gynecologist  at  a  public  hospital  was- 
Catholic.  He  had  a  deep  moral  conviction  against  performing  that 
kind  of  an  operation.  Does  the  ACLU  in  its  typical  condition  make- 
certain  that  that  doctor  is  not  forced  to  do  something  he  thinks  is 
morally  wrong? 

Ms.  Mears.  Well,  Senator,  3'ou  have  really  just  virtually  described 
the  lawsuit  we  are  involved  in  a  public  hospital. 

Senator  Bayh.  On  which  side? 

Ms.  Mears.  Well,  let  me  explain. 

Senator  Bayh.  All  right. 

Ms.  Mears.  A  public  hospital  in  Milwaukee  had  a  rule  that  pro- 
hibited elective  abortions.  The  court  said  they  must  permit  them. 
The  hospital  said,  but  we  have  no  staff  who  are  willing  to  do  them. 
All  of  our  staff  have  religious  or  moral  opposition  to  abortions. 

The  court  said  in  essence,  you  must  make  arrangements  for  women 
to  get  abortions  at  your  facility,  which  means  you  either  have  to  hire 
someone  else  to  come  in  and  do  abortions  there,  or  j^ou  have  to  make 
sure  that  women  who  get  to  your  facility  are  referred  someplace  else 
to  get  their  abortions,  and  you  must  assume  that  cost  if  they  are  not 
performed  in  your  facility. 

We  believe  that  is  the  correct  solution,  not  to  fire  someone  who 
opposes  abortion,  but  to  hire  somebody  who  will  do  it,  and  public 
hospitals  have  or  should  be  able  to  arrange  the  funds  to  find  that 
kind  of  solution  for  their  problems. 

That  is  indeed  the  case  that  we  are  working  on  now,  Senator,  so 
I  tliink  we  have  been  consistent  to  ACLU  principles.  We  have  not 
forced  anyone  to  do  abortions,  but  yet  we  have  made  sure  that  women 
who  want  them  can  get  them  at  public  hospitals. 

Senator  Bayh.  Now,  would  you  be  on  the  other  side  of  that  case 
if  it  were  a  public  hospital  trying  to  force  the  Catholic  gynecologist 
to  do  abortion  operations? 

Ms.  Mears.  Yes;  j^es,  I  think  without  a  doubt  we  would  be  there. 
He  or  she  should  not  have  to  do  it  as  condition  of  employment,  if  he 
or  she  is  religiously  or  morally  opposed  to  it. 

Mr.  Morgan.  We  would  take  the  same  position,  I  think.  Senator^ 
that  we  would  take  with  respect  to  a  person,  for  instance,  conscripted 
into  the  Vietnam  war. 

Ms.  Mears.  The  public  hospital  cases  have  been  at  one  level  so 
far — that  is,  courts  have  ruled  that  they  must  permit  abortions.  The 
next  level  of  cases,  which  is  for  a  lawyer  much  more  fascinating,  is 
whether,  as  in  the  Milwaukee  case,  the  public  hospital  has  an  affirma- 
tive obligation  to  provide  physicians,  nurses,  support  technicians. 
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coimseling,  and  everything  to  do  abortions  in  that  hospital?  I  mean 
is  their  responsibihty  solel}^  passive — they  just  permit  it,  or  is  their 
responsibility  affirmative — they  must  provide  it? 

There  have  been  two  cases  of  that  kind  already''.  Both  have  said 
that  while  public  hospitals  must  permit  abortions,  they  have  no 
affii'mative  duty  to  provide  abortion  services.  We  believe  both  of 
those  cases  are  going  to  be  reversed,  and  we  look  forward  to  the 
principle  that  public  hospitals  must  provide  this  service  to  people  in 
the  community  who  need  it. 

Senator  Bayh.  You  do  not  tliink  it  is  permissible  to  have  any 
flexibilitj"  from  community  to  community,  depending  upon  the  feeling 
of  a  given  community?  In  some  places,  they  feel  much  more  sensitive 
about  this  than  others,  in  a  given  State. 

Ms.  Mears.  Senator,  that  was  exactly  the  thought  of  the  Milwaukee 
hospital.  They  said  that  since  they  were  a  community  hospital,  they 
should  be  permitted  bj^  law  and  just  by  simple  decency  to  take  into 
consideration  the  feelings  of  their  community,  which  was  Milwaukee, 
and  which  they  said  was  opposed  to  abortion,  and  that  they  should  be 
permitted  not  to  do  them  because  of  the  community  sentiment. 

I  analogize  that  position  to  civil  rights  days  when  public  hospitals 
did  not  want  blacks  cluttering  up  their  hospitals  because  that  was 
the  community  sentiment.  I  am  equally  opposed  to  saying  that  because 
the  community  opposes  abortion  that  means  that  the  hospital  can 
be  an  oasis  where  no  abortions  are  performed.  That  is  not  the  legal 
principle  that  has  come  out  of  these  cases. 

That  is  the  first  question,  and  it  is  fair  to  sa}-  certainlv  that  the 
public  hospital  realm  is  one  that  has  gone  the  way  of  extending  the 
decision  in  Boe  and  Doe,  so  that  2  years  ago  the  Supreme  Court  said 
a  woman  may  not  be  denied  the  right  to  an  abortion,  the  courts  are 
soon  going  to  say  a  woma_n  must  be  provided  by  the  State  an  op- 
portunity to  exercise  that  right. 

That  is  an  extension  of  Roe  and  Doe,  and  that  is  where  the  litigation 
is  going  now. 

On  the  question  of  medicaid,  that  is  the  second  point  I  wish  to 
address  this  morning.  The  courts,  including  two  courts  of  apjieals, 
have  said  in  effect  that  when  a  medical  benefits  system  like  medicaid 
paj^s  for  the  expenses  of  women  who  choose  to  terminate  their  preg- 
nancies by  childbirth  it  must  also  pay  for  the  expenses  of  women  who 
choose  to  terminate  their  pregnancies  by  abortion. 

Wliile  we  all  know  that  there  is  no  constitituional  right  to  medical 
care— if  you  are  an  indigent,  it  is  purely  statutory-,  out  of  the  largess 
certainly  of  the  Congress  and  of  the  Federal  Government — wliile 
there  is  no  right  to  that  care,  if  the  Government  provides  medi- 
care for  maternity  and  obstetrics  and  therapeutic  abortions,  it  must 
also  pay  for  elective  abortions.  That  is  the  principle. 

I  think  I  am  able  to  report  to  you  that  as  a  result  of  the  litigation 
that  has  been  ongoing  in  the  medicaid  cases  for  the  last  year-and-a-half 
virtually  all  States  are  now  paying  for  elective  abortions  perforn  ed 
upon  medicaid  recipients,  and  as  a  result  of  the  vote  just  yesterday, 
it  appears  that  there  \vill  not  be  an  immediate  disruption  of  that  pay- 
ment system,  although  the  tlireat,  I  assume,  still  remains. 
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1  look  for  this  kind  of  principle,  that  3^011  may  not  discriminate 
between  pregnancy  and  abortion,  to  be  extended  to  private  medical 
benefit  and  insurance  plans  that  are  offered  to  public  employees,  and 
are  offered  under  the  auspices  of  public  agencies,  so  that  if  an  em- 
plo^^ee  of  the  Congress,  for  example,  or  member  of  a  Senator's  staff 
is  covered  by  a  medical  benefits  insurance  policy,  that  person  is  entitled 
to  an  abortion  if  she  is  already  covered  for  pregnancy  care. 

Senator  Bayh.  Do  you  have  any  concern  for  the  taxpayer  who  is 
adamantly  opposed  to  abortion  saying,  his  or  her  tax  dollars  are  going 
to  finance  it? 

Ms.  Mears.  Well,  I  think  that  I  would  feel  for  that  ]>erson  what  I 
felt  for  the  people  who  really  adamantly  opposed  the  Vietnam  war, 
and  did  not  want  their  taxes  to  be  used  for  that  either.  There  are 
people  in  jail  now  who  have  refused  to  pay  that  portion  of  their  taxes 
wliich  they  believed  was  going  to  the  Defense  Department.  The  IRS 
seems  to  be  non — what  is  the  word — nonideological  in  regard  to  those 
things  that  people  refuse  payment  for.  They  hunt  you  down,  whether 
or  not  they  agree  with  your  ultimate  goal. 

I  am  sympathetic,  but  not  sympathetic  to  the  point  that  I  would 
authorize  an  exception  for  people  v/ho  did  not  support  a  Government 
program,  and  authorize  them  to  not  pay  their  taxes,  because  of  their 
opposition. 

Senator  Bayh.  Mr.  Morgan,  refresh  my  memor}^  What  was  the 
ACLU's  position  about  that  matter  of  defending  against  expenditure 
of  funds?  Would  you  defend  someone  who  refused  to  pay  for  money 
to  send  that  $722  million  back  to  Vietnam  that  the  President  asked  for? 

Mr.  Morgan.  Senator,  as  you  know,  it  was  10  years  ago  I  think 
when  I  first  took  a  case  in  opposition  to  the  war.  I  recall  no  cases  in 
which  the  ACLU  has  participated  which  said  that  a  taxpayer  did  not 
have  to  pay  their  taxes. 

There  were  a  number  of  people  in  well-publicized  instances  who  did 
not  pay  their  taxes  during  the  war.  In  the  South  where  I  was  those 
jT^ears,  in  those  1 1  States,  I  know  that  we  handled  no  cases  for  those 
who  did  not  pay  their  taxes.  I  do  not  believe  we  did  in  the  Nation 
at  large,  but  I  am  not  certain  of  that.  We  did  take  cases,  of  course, 
on  the  right  of  conscience,  as  was  previously  pointed  out,  for  young 
people  who  did  not  want  to  fight  in  that  war. 

Senator  Bayh.  Of  course  that  is  a  very  personal  thing.  It  is  not 
commingled  with  something  else.  I  think  the  issues  are  very  similar 
there. 

Mr.  Morgan.  I  think  there  is  another  aspect  to  that,  too,  though. 
There  were  a  great  number  of  white  southerners,  as  I  am,  who  of 
course  did  not  want  to  pay  their  taxes  for  anything — from  food  stamps 
to  support  for,  even  before  1954,  black  schools. 

But  the  simple  fact  remains  that  once  Government  taxes  across 
the  board  and  provides  a  benefit  to  some,  then  we  believe  it  should 
provide  that  benefit  to  all  under  the  equal  protection  of  the  laws 
clause. 

Senator  Bayh.  I  must  say  I  find  myself  in  agreement  with  that, 
although  I  can  understand  the  feeling  of  outrage  that  might  be  in 
the  hearts  or  minds  of  somebody  who  found  his  or  her  funds  being 
used  for  something  to  which  the}^  were  adamantly  opposed.  I  think 
perhaps  we  would  have  an  unmanageable  situation  if  we  would  have 
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blocks  on  our  tax  return;  it  is  complicated  enough  now  without  sajdng, 
spend  this  for  highways  in  the  western  part  of  Indiana,  but  none  in 
North  Carolina. 

Mr.  Morgan.  Yes,  and  I  have  met  some  folks  in  the  western  part 
of  Indiana  who  would  probably  like  that,  and  some  from  North 
Carolina  who  might  under  certain  circumstances  not  mind. 
Senator  Bayh.  Well,  thank  you.  Excuse  me  for  inteiTupting. 
Ms.  Mears.  That  really  was  the  end  of  my  consideration  about 
the  medicaid  issue.  I  had  been  given  to  understand  that  you  might. 
Senator,  be  interested  in  a  view  of  what  I  considered  the  next  case 
that  is  likely  to  go  to  the  Supreme  Court  on  abortion.  Since  I  believe 
there  is  quite  a  substantial  likelihood  that  the  Court  will  grant  plenary 
review  of  a  case  coming  from  Missouri — if  that  is  your  interest? 

Senator  Bayh.  Yes,  that  is  fine.  We  would  be  glad  to  have  your 
thoughts. 

Ms.  Mears.  The  case  is  called  Planned  Parenthood  of  Central 
Missouri  versus  John  Danforth.  You  might  know,  Senator,  that  Mr. 
Danforth  is  the  attorney  general  of  Missouri  who  has  taken  quite 
an  issue  in  this  case,  and  he  tried  it  himself,  wliich  is  pretty  rare  for 
the  attorne}^  general  of  any  State. 

This  is  a  case  in  which  we  chaUenged  several  provisions  of  the  new, 
restrictive  Missouri  abortion  law  before  a  tlii'ee-judge  panel,  and 
after  months  of  deliberation,  briefs,  and  arguments,  the  court  b}^  a 
2-to-l  vote  upheld  the  constitutionality  of  virtualh?"  every  one 
of  those  provisions,  and  we  expected  that  that  might  happen,  so  we 
prepared  an  appeal  to  the  Supreme  Court  and  asked  for  a  stay  of 
the  enforcement  of  the  law  pending  the  appeal. 

We  were  not  sure  we  would  get  it  because  as  you  know  the  Supreme 
Court  is  loathe  to  grant  that  kind  of  review  to  people  who  have  lost 
below,  but  they  did._  They  have  enjoined  the  enforcement  of  the- 
entire  Missouri  abortion  law  pending  appeal,  which  means  I  think 
that  they  consider  there  are  real  problems  with  the  provisions  of 
that  law,  even  though  the  court  below  ruled  against  us  on  its 
constitutionality. 

If  I  could  just  highlight  the  kinds  of  important  points  that  I  see 
there  which  the  court  is  probably  going  to  have  to  deal  with — one  of 
the  sections  of  the  law  redefines  viability  as  that  stage  of  fetal  develop- 
ment in  the  life  of  the  unborn  child  that  may  be  continued  indefinitely 
outside  the  womb  b}^  natural  or  artificial  Hfe  supportive  systems. 

Senator  Bayh.  I  am  sorr}^  I  was  thinking  about  something  else 
momentarih^  Could  you  repeat  that? 

Ms.  Mears.  One  of  the  sections  of  the  law  redefines  "viability," 
which  we  all  know  is  crucial  in  these  kinds  of  cases,  as  "that  stage  of 
fetal  development  when  the  life  of  the  unborn  child  ma^^  be  continued 
indefiniteh^  outside  the  womb  by  natural  or  artifical  life  supportive 
systems." 

The  plaintiffs  had  said  that  the  addition  of  the  word  "indefinitel}^" 
in  there  unconstitutionally  extended  the  State's  power  to  prohibit 
abortion  at  the  expense  of  a  v,^oman  seeking  a  second  trimester  pro- 
cedure. The  court  upheld  that  definition  of  viability. 

A  second  provision  in  the  law  was  the  requhement  that  the  woman 
herself  give  written  certification  before  the  abortion  that  she  gave 
uncoerced  and  informed  consent  to  the  procedure,  after  having  been 
informed  of  all  of  the  things  that  could  go  wn^ong  with  it  and  all  of  the 
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alternatives  to  abortion,  and  we  claim  that  this  consent  was  not  stat- 
utorih*  required  for  any  other  medical  procedure  in  Missouri  and  that  it 
was  intended  to  inhibit  the  decisionmaking  process  of  a  woman  con- 
sidering abortion,  and  wdhle  we  all  might  agree.  Senator,  that  full 
disclosure  responsibility  for  physicians  is  a  good  thing,  we  did  not 
want  to  see  abortions  singled  out  as  the  onl}-  kind  of  thing  to  bear 
that  kind  of  a  burden. 

The  third  provision  in  the  law  will  be  the  stuff  of  which  Sarah 
Weddington  is  going  to  talk,  that  is,  requirements  for  parental  and 
spousal  consent  provisions,  and  the  Court  upheld  them.  That  is  the 
only  Court  in  the  countrj^  that  has  upheld  the  constitutionality  of  these 
parental  and  spousal  consent  requirements.  We  said,  since  the  State 
itself  does  not  have  the  powder  to  prohibit  abortion,  it  does  not  have 
the  right  to  delegate  this  veto  power  to  anybod^^  else  either. 

Another  provision  terminated  all  parental  rights  to  any  fetus  that 
was  aborted  alive  and  made  the  child  an  abandoned  ward  of  the  State. 
We  said  that  this  section  was  punitive  and  designed  to  discourage 
abortions  and  deprive  the  parents  of  due  process  in  the  custody  of 
their  children. 

The  last  section  of  tliis  statute,  and  one  that  is  really  important 
and  bears  on  your  earlier  question  to  Mr.  Horan  about  prostaglandin 
is  a  section  that  prohibited  saline  abortions.  As  you  know  from  his 
testimony,  saline  abortions  are  the  most  common  kind  of  secondary 
abortions.  The  State  of  Missouri  outlawed  them  on  the  theorv  that 
they  were  dangerous  to  women's  health  and  therefore  came  witliin  the 
the  second  trimester  standard  that  the  States  could  make  rules 
reasonably  related  to  protecting  maternal  health,  so  the  State  pro- 
liibited  saline  abortions,  and  the  Court  upheld  it  and  said  they  were 
dangerous  to  women,  despite  the  fact  that  60  to  70  percent  of  the 
second  trimester  abortions  in  this  country  are  performed  by  saline. 

The  State  said  that  prostaglandin  procedures  were  much  safer  for 
women,  and  we  contended  that  there  were,  for  example,  no  prosta- 
glandin procedures  available  in  Missouri  because  it  is  an  experimental 
drug  used  only  in  large  teaching  hospitals  and  that  very  few  people 
know  how  to  use  prostaglandin. 

J^.Ieanwhiie,  the  prohibition  against  saline  left  a  doctor  very  Httle 
alternative  except  a  hysterotomy^,  which  is  much  more  dangerous 
than  childbirth  and  virtually  condemns  the  woman  who  has  one  to 
have  all  of  her  later  deliveries  by  cesarean  section. 

Anywa}^,  there  was  extensive  medical  testimon}^  about  that  section, 
and  it  was  finally  upheld.  We  beheve,  since  another  court  has  already 
ruled  a  similar  provision  unconstitutional,  the  Supreme  Court  is 
really  going  to  have  to  resolve  that  split.  We  think  the  Supreme  Court 
is  going  to  grant  plenary  review  in  Planned  Parenthood  v.  Danjorth 
and  will  probably  hear  it  in  the  fall  term. 

That  really  concludes  my  statement,  Senator.  If  there  is  anything  I 
would  like  to  leave  you  with,  it  is  the  notion  that  the  process  of 
legislative  decisionmaking  about  abortion,  where  legislators  try  to 
find  the  area  in  which  they  can  constitutionally  act  and  then  subse- 
quent court  review  of  their  actions,  has  provided  a  healthy  and  con- 
structive way  to  solve  some  of  the  problems  that  have  been  left  as  the 
legacy  of  Roe  v.  Doe.  I  think  we  are  doing  that.  I  think  that  all  of  the 
Htigation  shows  that  the  courts  are  really  settling  these  problems  and 
providing  sound  and  well-reasoned  answers. 
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I  would  really  hate  to  see  any  constitutional  amendment  destroy 
this  process.  I  think  it  would  just  be  terrible  for  all  of  the  reasons  that 
people  argued  against  the  prohibition  amendment.  It  would  just 
really  force  us  into  a  whole  new  category  of  victimless  crime.  It  will 
burden  our  criminal  justice  system  into  finding  a  whole  new  group  of 
criminals. 

It  ^^^ll  burden  poor  people  because  they  will  not  have  the  advan- 
tages that  rich  people  do  to  get  abortions  and  go  places  where  they  are 
legal,  and  it  mil  breed  a  contempt  for  the  law  which  is  reall}^  astound- 
ing, not  onl}^  on  behalf  of  the  million  women  a  year  who  seek  abortion, 
but  on  behalf  of  the  millions  who  do  support  their  right  to  choose 
abortion. 

That  is  m}^  testimony,  Air.  Senator.  Thank  3'ou. 

Senator  Bayh.  Do  jou  think  the  Missouri  case  will  reconsider,  give 
a  different  definition,  or  get  involved  in  the  cj[uestion  of  viability? 

]\ls.  Mears.  I  think  the  Supreme  Court  would  like  very  much  not 
to  do  that.  I  think  they  would  like  to — if  the}^  reexamine  that  section 
about  redefining  viabilit}^,  I  think  they  will  just  compare  it  to  what 
their  language  about  viability  was  in  their  original  decision. 

The  Court  did  not  take  extensive  testimony  on  whether  viability 
now  is  different  than  it  was  2  or  3  years  ago,  whether  medical  changes 
Iiave  made  viability  occur  at  an  earlier  age.  The  Court  did  not  do  that, 
and  therefore  there  is  no  record  on  that  for  the  Supreme  Court  to 
review. 

Senator  Bayh.  The  Supreme  Court,  so  far,  really  has  not  dealt  with 
the  viabilit}'  question  at  all. 

Ms.  Mears.  Well,  it  certainly  said  in  its  decision  that  it  was  depend- 
ing upon  medical  texts  to  place  viability  at  from  24  to  28  weeks,  and 
that  is  what  we  operate  on,  the  standard  that  the  Supreme  Court  gave 
us  there. 

Senator  Bayh.  So,  m  that  area,  it  gave  to  the  States'  legislatures 
the  right  that  they  did  not  grant  to  them  at  fu'st,  and  only  lunited 
in  the  second?  Is  that  accurate? 

jMs.  Mears.  Yes. 

Senator  Bayh.  In  other  words,  when  I  say  thej'  have  not  dealt  with 
the  viability  question,  thev'  have  not  dealt  with  the  viabilit}^  question 
from  the  standpomt  that  that  is  a  life  within  the  mother,  versus  the 
mother,  as  far  as  competing  rights. 

jMs.  Mears.  I  am  not  sure  if  I  understand  aou. 

Senator  Bayh.  All  right,  let  me  go  bej'ond  that,  because  I  guess 
some  of  my  civil  libertarian  blood — — • 

Ms.  Mears.  I  am  glad  to  know  3^ou  have  some.  Senator. 

Senator  Bayh.  Well,  regardless  of  whether  we  agree  totally  on  this, 
I  have  fought  enough  common  battles  with  j^our  colleague  there 

Mr.  AIoRGAK.  That  is  correct.  Senator,  for  a  long  number  of  years. 

Senator  Bayh  [continumg].  And  will  continue  doing  that.  But  I 
must  say,  some  of  my  civil  libertarian  blood  and  ni}^  real  desire  to  see 
that  individuals  are  protected  from  actions  of  the  State,  or  actions 
of  the  majority  of  well-intentioned  citizens,  concerns  me  that  there  is 
relatively  total  unlimited  access  to  abortion. 

It  would  seem  to  me,  as  a  civil  libertarian,  once  that  child  got 
bej'Ond  the  point  of  viability,  that  somebod}^  ought  to  worry  about 
the  competing  right  of  that  child  who  could  survive,  absent  the 
mother's  supportive  capacity. 
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Now,  think  out  loud  with  me  on  that?  You  know,  I  am  struggling; 
to  do  the  right  thing.  But  I  must  say  that  earlier  on  I  have  had  real 
reservations  about  imposing  on  a  woman  certain  standards,  because 
there  is  a  great  difference  of  opinion  and  people  feel  very  deeply  about 
this.  You  get  to  the  place  where  that  child  can  survive ;  it  is  defenseless. 
It  certainly  needs  as  much  defense  as  the  mother  or  the  nurse  in  the 
cases  that  have  been  championed  by  the  ACLU. 

Now,  think  out  loud  with  me  about  that. 

Ms.  Mears.  Well,  I  guess  the  starting  point  is  back  in  Boe  v.  Doe, 
where  the  Court  said  that  at  the  time  when  the  fetus  can  survive, 
at  the  point  of  viability,  the  State  had  a  real  interest  in  protecting 
it  and  could  protect  it  in  the  third  trimester. 

Senator  Bayh.  On  what  basis? 

Ms.  Mears.  On  what  basis?  Well,  the  Court  said  it  seemed  to  them 
a  logical  view  that  at  that  point,  since  the  fetus  could  survive,  that 
that  was  a  reasonable  place  to  say  that  the  States  could  begin  pro- 
tecting it. 

I  mean  it  has  a  potential  for  life  at  that  point,  and  it  seemed  to  the 
Court  a  reasonable  place  to  justify  State  intervention  to  deny  the 
woman  the  right  to  have  an  abortion  at  that  point.  They  said  that — 
the}^  only  made  two  narrow  exceptions  for  her  life  and  her  health — at 
that  point,  and  said  that  otherwise  the  State  could  protect  that  fetus. 

Senator  Bayh.  Well,  you  see  what  concerns  me  is  that  even  the 
Court  with  its  broad  reach  in  the  abortion  question,  did  not  put  pro- 
scriptions on  States.  They  said  this  was  an  area  where  they  could  act. 

Ms.  Mears.  Certainly. 

Senator  Bayh.  You  look  at  some  of  the  great  landmark  cases  where 
rights  have  been  protected  through  due  process  and  equal  protection. 
They  recognized  a  legal  right  of  an  individual  and  we  have  not  gotten 
to  that  place  yet  as  far  as  a  yet-unborn  child  is  concerned. 

What  really  concerns  me  is  that  you  have  a  child  which  is  in  the 
eighth  month.  Now,  that  child,  without  getting  theatric  about  it,  is 
defenseless.  And  that  child,  it  seems  to  me  at  that  stage,  has  the  very 
definite  right,  vis-a-vis  the  mother's  will,  at  that  time. 

Now,  where  do  we  go? 

Ms.  Mears.  Well,  Senator,  the  State  certainly  has  the  option  to 
say  that  when  any  postviability  abortion  is  to  be  performed  for  either 
of  those  two  exceptions,  for  the  woman's  life  or  health,  that  there  must 
be  standing  by  a  fully  equipped  neonatal  nurser}?-.  There  must  be 
another  doctor  standing  by  to  take  the  fetus,  if  it  is  alive,  and  care  for 
it. 

That  is  the  kind  of  thing  that  they  are  fully  within  their  rights  to  do. 
And  I  suppose  that  that  is  the  best  option  open  to  them  if  they  want 
to  make  sure  that  fetuses  that  are  aborted  alive  do  have  a  chance. 

Senator  Bayh.  As  a  civil  libertarian,  would  you  not  feel  more  com- 
fortable if,  instead  of  giving  the  States  the  option  to  legislate,  the  Court 
had  said  that  be^^^ond  a  certain  point  we  are  going  to  deny  abortions? 
I  mean  you  do  not  give  the  State  of  North  Carolina  the  option,  as  far 
as  legislating  voting  rights  are  concerned.  In  fact,  our  thrust  appears 
to  make  sure  we  strike  down  some  of  those  laws  that  had  been  used 
earlier. 

Although  the  Court  has  provided  flexibility  and  has  given  the  State 
certain  options  in  the  second  trimester  and  broader  options  in  the  third 
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trimester,  it  has  never  gotten  to  the  place  that  it  recognized  that  there 
is  an  individual  human  being  that,  absent  a  few  days,  who  would  have 
the  same  legal  rights  in  that  Court  as  aDybod}^  else  that  is  30  j^ears 
old. 

Ms.  Mears.  Certainh^,  Senator,  since  every  State  before  Boe  v 
Doe  prohibited  abortions  in  the  thhd  trimester,  the  Court  had  no 
reason  to  believe  that  the  States  were  not  going  to  pass  those  kinds  of 
laws  after  its  decision. 

Why  should  it  tell  them  they  had  to  do  it  when  the  Court,  as  you  well 
know,  shrinks  away  from  telling  the  States  the}^  have  to  do  anything, 
and  would  rather  leave  the  legislative  forces  at  play,  especially  after 
seeing  that  the  legislative  forces  at  pla}'  had  already  resulted  before 
their  decision  in  prohibitions  against  abortion  in  every  State  in  the 
third  trimester. 

Wi\j  not  expect  that  they  would  do  the  same  thing  again?  And, 
the}^  virtually  all  have,  except  for  the  life  or  health  exception.  I  guess 
that  is  the  only  answer  I  can  give  you. 

Senator  Bayh.  Well,  that  is  the  best  response  I  have  heard  to  that. 

Related  to  that,  in  the  Edelin  case 

Ms.  Mears.  M}''  colleague  is  going  to  talk  extensively  about  that, 
but  if  you  have  a  question  you  would  like  to  ask  me,  I  would  certainly 
be  responsive  to  it. 

Senator  Bath.  All  right,  just  looking  at  it  here  from  the  civil 
libertarian  standpoint,  \o\\  heard  the  question  I  posed  to  3^our  pro- 
fessor. Are  we  not  reall}^  talking  about  a  different  thing  when  we  are 
sajdng  what  the  rights  to  abortion  are  prior  to  the  birth,  either  through 
abortion  or  otherwise?  Are  we  not  considering  the  live  infant,  and 
what  happens  and  what  rights  that  child  has  if  he  or  she  is  born? 

]\Is.  Mears.  I  think  you  are  right.  Senator.  I  think  the  way  I 
would  explam  it  is  that  when  the  Supreme  Court  said  that  doctors, 
with  women,  have  the  right  to  terminate  pregnancies  tlu'ough  the 
fu'st  6  months  of  pregnancy.  Doctors  really  think  of  an  abortion  as 
one  unitary  process  in  which  they  terminate  the  pregnane}^  which 
inevitably  destroys  the  life  of  the  fetus. 

In  Boston,  the  State  had  the  thesis  which  the  jury  accepted  that 
an  abortion  is  the  process  of  terminating  a  pregnancy,  but  not  neces- 
sarily destroying  fetal  life.  And  the  jurA^^I  Interpreted  the  jury's 
verdict  as  saying  that  while  Roe  and  Doe  always  protect  the  physician 
when  he  terminates  a  pregnancy,  they  only  protect  him  sometimes 
w^hen  he  destroys  fetal  life  in  the  process. 

The  judge's  charge  to  the  jur}^  in  the  Edelin  case  ver}^  clearly  said 
that  there  can  be  no  manslaughter  unless  you  fhid  that  the  fetus  was 
alive  separately  from  the  bodj^  of  its  mother.  We  must  assume  that 
the  jury  found  in  arriving  at  its  verdict  of  guilty,  that  the  fetus  was 
alive,  whether  that  took  place  by  respiration,  pulsing  umbilical  cord, 
or  whatever  else  they  could  have  found  from  the  disputed  evidence, 
but  they  found  that  there  was  evidence  of  life  and  then  they  found 
thatthe  doctor  took  it.  That  is  the  only  way  I  can  interpret  that 
verdict. 

Senator  Bayh.  Well,  from  a  civil  libertarian  standpoint,  would  you 
feel,  even  in  the  performance  of  a  constitutional  right,  that  a  doctor 
has  to  perform  an  abortion,  and  would  have  the  legal  responsibility, 
once  the  fetus  was  delivered,  that  if  it  were  born  and  showed  signs  of 
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life,  that  that  doctor  also  had  an  equal  responsibility  to  consider 
that  life? 

Ms.  Mears.  Once  the  fetus  is  already  aborted  alive?  I  believe  it 
would  probably  be  indefensible  to  kill  it  once  it  is  aborted  alive,  and 
that  the  doctor  has  the  same  duty  not  to  kill  it,  so  to  speak. 

Senator  Bayh.  Of  course  we  are  talking  not  about  an  overt  act 
of  killing,  but  rather 

Ms.  Mears.  You  mean  an  act  of  omission  rather  than  commission?' 

Senator  Bayh.  An  act  of  omission  rather  than  commission. 

Ms.  Mears.  Well,  Senator,  I  am  not  a  physician,  but  I  have  a 
feeling  that  doctors  in  this  country  toda^^  may  well  interpret  their 
duty  as  to  people  who  are  in  the  throes  of  death  or  near  death,  differ- 
ently than  lav/yers  do. 

They  may  well,  by  acts  of  omission,  not  keep  alive  those  that  they 
think  cannot  bear  to  be  kept  alive,  or  would  die  shortly  anywa,3\  I  am 
not  a  physician  and  that  is  probably  an  unwarranted  supposition,  but 
I  think  that  any  phj^sician  is  liable  under  criminal  charges  if  he  does 
anything  that  would  deliberately  shorten  the  life  of  a  fetus. 

I  think  the  focus  of  this  is  entirely  wrong,  because  the  number  of 
fetuses  that  are  aborted  alive  are  miniscule.  And,  the  number,  as 
Mr.  Horan  was  telling  3^ou,  who  live  more  than  a  few  hours,  is  even 
more  miniscule. 

Senator  Bayh.  Ms.  Mears,  it  is  that  1  case  in  1  million  that  the 
ACLU  has  championed.  You  should  be  proud  of  that.  So  I  do  not 
think  we  should  sluff  that  off,  really.  I  do  not  tliink  you  have — I  think 
you  have  answered  it,  and  neither  one  of  us  are  doctors. 

Let  me  go  one  step  further,  because  you  broadened  the  question 
there  a  bit  by  your  response.  It  seems  to  me,  here  again  looking  at  it 
from  a  protection  of  rights  standpoint,  if  we  have  even  one  of  those 
seldom-born-alive  fetuses,  that  that  child  is  unable  to  defend  itself. 
Thus,  certain  positive  steps  that  a  physician  might  be  called  upon  to 
sustain  life  and  to  give  the  human  mechanism  a  chance  to  grasp  life 
and  a  chance  to  continue  itself,  is  one  type  of  act.  It  is  a  different  type 
of  act,  a  different  type  of  responsibility,  it  seems  to  me,  than  the 
physician  on  the  other  end  of  the  age  scale  where  someone  much 
older,  and  particularly  someone  in  control  of  their  o^vn  faculties 
can  say,  as  Senator  Morse,  our  former  colleague,  said,  I  do  not  want 
to  live  under  those  circumstances.  Turn  off  the  machine.  And  this 
was  not  an  act  of  commission. 

Now,  given  that  situation,  most  of  the  arguments  I  have  heard 
from  A  to  Z  by  right-to-life  groups  who  feel  very  strongly  about  this 
conscientiously  feel  that  starting  with  the  right  to  abortion  ultimately 
leads  to  euthanasia,  which  we  have  seen  tragically  follow,  in  some 
other  places. 

Do  you  follow  that  logical  conclusion?  Or,  that  conclusion  as 
logical? 

Ms.  Mears.  I  do  not  regard  it  as  logical,  no.  I  think  it  has  always 
struck  me  as  a  well-meaning,  but  essentially  mi&focused  red  herring. 
I  just  do  not  buy  that  argument. 

Senator  Bayh.  How  do  you  differentiate? 

Ms.  Mears.  Between  euthanasia,  when  the  person,  him  or  her 
actually  says  turn  off  the  machine?  And  the  woman  who  makes  ih& 
decision  that  she  is  going  to  have  an  abortion? 
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Senator  Bayh.  I  do  not  tliink  you  can  really  define  euthanasia  as  a 
person  who  saj^s  "turn  off  the  machme." 

Ms.  Mears.  You  are  right. 

Senator  Bath.  Although  some  people  might  expand  it  that  way, 
we  are  talking  about  oxygen  in  the  blood  stream,  or  something  like 
that,  the  drug  because  of  excruciating  pain  where  the  act  is  an  overt 
act. 

Ms.  Mears.  You  mean  you  would  like  me  to  teU  you  why  I  think 
elective  abortions  do  not  inevitably  lead  to  wholesale  killing  off  of 
retarded  people  and  old  people  and  other  people  we  find  undesirable? 
It  is  hard  to  mount  an  argument  against  something  that  you  think 
has  no  merit,  because  it  just  should  be  so  obvious  on  the  surface  of  it. 

I  tliink  that  the  Supreme  Court's  decision  respected  an  element  of 
personal  decisionmakiiig  and  personal  choice.  They  said  that  that 
decision  had  to  be  with  the  individual;  but  it  does  not  mean  that  that 
principle  is  legally  or  morally  translatable  into  giving  another  person 
.the  power  to  destro^^  the  life  of  someone  else  who  is  already  born  and 
•^n  full  health,  if  you  like. 

I  mean  you  may  not  be  satisfied  with  my  answer,  and  I  am  not 
totally'  satisfied,  but  that  is 

Senator  Bayh.  Well  I  would  like  for  you  and  Mr.  Morgan  to  think 
about  that  from  a  legal  standpoint.  I  concur  with  your  conclusions. 
I  would  like  to  have  a  little  more  sohd  logic  from  those  of  jt'ou  who  have 
a  better  legal  mind  and  are  more  worried  about  this  than  I. 

Ms.  Mears.  The  argument  has  never  been  dignified  by  serious 
constitutional  law^^ers  and  that  is  why  I  find  it  hard  to  give  you  the 
kind  of  answer  you  might  like  and  deserve. 

I  think  it  is  wise  to  continue  to  remind  ourselves  that  other  nations 
have  followed  the  pattern  of  the  Arj'an  race  sjTidrom;  we  do  not  want 
to  follow  that.  So  I  do  think  we  need  to  recognize  the  value  of  life. 

To  date,  we  do  not  have  a  legal  status  that  has  been  recognized 
by  the  Court  prior  to  a  live  birth. 

You  do  not  have  a  resolution  on  the  competing  right  between  a 
mother  and  a  yet  unborn  child.  That  child  has  not  3'et  been  given  by 
the  Court  a  legal  hearing,  a  legal  standing.  On  the  other  hand,  it  could 
be  a  legal  question;  someone  who  is  80  years  old  even  racked  mth  pain 
has  a  legal  standing. 

Charhe,  help  us  on  this. 

Mr.  Morgan.  Well,  I  would  like  to  go  back  just  a  moment  to  the 
question  that  you  posed.  .^ 

Senator  Bayh.  Ms.  Mears,  I  want  you  to  help  us,  too,  I  did  not  want 
to  take  you  out  of  the  batter's  box.  ^^^ 

Mr.  Morgan.  I  do  not  have  faith  in  phj^sicians — that  is,  an  inor- 
dinate faith.  I  expect  I  have  less  faith  in  physicians  than  anyone  in 
the  room,  as  a  general  class  of  folk. 

Senator  Bayh.  Is  your  faith  m  phj^sicians  similar  to  thehs  in  law^'ers? 

Mr.  Morgan.  Yes;  it  is  extraordinarily  similar  to  theirs  in  law;\^ers. 

Senator  Bayh.  I  speak  as  a  fellow  member  of  the  bar.  I  will  put 
both  of  us  m  that  same  barrel. 

Mr.  Morgan.  I  agree,  wholeheartedly.  I  am  not  in  any  way  com- 
fortable with  the  turning  over  of  the  right  of  an  older  person,  or  the 
right  of  a  j^ounger  person,  or  the  right  of  anj^^one,  to  live,  to  the  sole 
unfettered  discretion  of  a  doctor  who  will  not  make  a  house  call. 
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So  I  think  the  problem  you  pose  in  mj^  mind,  as  well  as  yours,  is  a 
Teal  problem.  Yet  I  do  come  to  a  different  kind  of  conclusion,  but  the 
same  conclusion  that  you  do. 

For  mstance,  when  we  talk  in  terms  of  euthanasia  and  killing  in  our 
society,  we  ordinarity  talk  in  terms  of  informed  consent. 

Senator  Bayh.  Well,  that  is  not  the  same  as  euthanasia. 

Mr.  Morgan.  That  is  right,  but  take  Senator  Morse,  for  example, 
informed  consent.  Senator  Morse  decided  to  pull  the  plug.  I  guess  that 
was  the  right  of  Senator  Morse.  However,  abortion  is  not  a  word  that 
makes  me  personally  comfortable  or  happy.  But  the  right  is  the  right 
of  the  woman,  not  of  the  man. 

You  know,  I  am  not  going  to  give  birth  to  a  child  at  any  time  in  my 
life.  It  is  the  woman's  right.  And  even  as  society  existed  before  the 
Supreme  Court  ruling,  we  made  a  decision  under  the  law  to  preserve 
the  mother's  life. 

And,  if  the  birth  was  going  to  take  the  mother's  life,  the  society  said 
the  mother's  hfe  was  more  important.  Some  religions  did  not.  And 
society  and  its  laws  conflicted  with  the  laws  of  that  religion.  I  think 
that  that  is  generalh^  what  we  get  to  here. 

I  do  think  with  respect  to  any  incursion  in  life,  that  the  society 
should  carefully  guard  the  decision  against  life.  This  is  es])ecially 
true  in  light  of  the  histor}^  of  the  world  we  have  known  in  our  lifetimes. 

Now  I  think  AIs.  Mears  wanted  to  answer  you  on  the  last  question. 

Senator  Bayh.  Do  you  have  further  thoughts  on  that?  I  do  not  want 
to  belabor  the  point,  but  I  have  seen  lectures  and  I  have  read  presenta- 
tions, and  we  have  had  very  deep-felt  emotional  relations  of  the  two. 

I  have  very  candidly  suggested  to  those  who  are  presenting  the 
argument  that  I  thought  they  were  lessening  the  effectiveness  of  the 
abortion  argument  by  trying  to  drag  in  something  that  I  did  not  feel 
was  related. 

Although  I  do  think  in  light  of  other  things  that  have  happened  in 
the  past  generation  to  hum.an  beings  on  the  face  of  this  planet,  it  is 
good  to  have  something  to  remind  us  once  in  awhile  that  human  life 
is  of  such  sensitive  quality  that  it  just  cannot  be  proscribed  by  a 
panel  that  is  going  to  say  it  is  not  important  enough  anymore. 

]Mr.  Morgan.  It  is  not  just  something  you  turn  over  to  experts, 
whether  they  call  themselves  ph3^sicians  or  lawyers  or  whoever  they 
m.ay  be. 

Senator  Bayh.  Blue-eyed  Democrats  who  speak  with  a  Hoosier 
drawl  might  be  on  the  list,  particularly  when  they  get  past  the  age  of 
47. 

Ms.  Mears.  Well,  I  think  something  that  really  strikes  a  chord  of 
sympathy  for  me  in  that  is  that  my  opponents  who  have  attempted 
to  put  the  abortion  question  in  with  the  question  of  society  disposing 
of  these  other  people,  are  really  talking  to  a  valid  point  when  they  say 
we  really  have  not  devoted  the  time,  energy,  or  money  of  solving  the 
problems  of  those  people— of  people  housed  in  geriatric  prisons,  for 
example,  in  nursing  homes,  or  people  who  are  stuck  in  warehouses  for 
the  retarded,  or  people  who  really  have  what  society  may  consider 
intractable  problems.  We  just  really  have  not  solved  them  and  they 
are  afraid  that  this  will  become  what  they  consider  society's  easy  out. 

I  would  agree  with  them  when  they  say  that  we  should  do  some- 
thing for  these  people — expend  our  energies,  our  tim.e,  our  thoughts  on 
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them  and  their  situation.  But  I  just  do  not  agree  with  them  that 
society  is  going  to  choose  to  authorize  kilhng  them  all  as  a  way  of 
solving  the  problem. 

Mr.  Morgan.  And,  one  other  thing,  Senator.  It  seems  to  me  that 
in  a  society  where,  the  section  I  come  from,  let  me  phrase  it  this  way, 
50  percent  of  the  poor  people  of  the  United  States  live  below  the 
Mason-DLxon  line.  And,  when  we  talk  about  allowing  people  to  die, 
a  great  number  of  people  in  this  country  right  now  do  not  have  enough 
to  eat. 

They  do  not  have  enough,  by  the  time  they  are  5  years  old,  they 
are  already  beliind.  They  do  not  have  protein.  They  cannot  move. 
Their  whole  life  is  stunted  before  they  move  forward  in  that  life, 
simply  because  of  their  race  or  their  economic  status. 

I  think  that  is  one  of  the  real  problems  that  we  face  in  this  country 
and  iu  the  world.  Those  who  concern  themselves  with  questions  such 
as  euthanasia,  and  govern  their  lives  with  respect  to  that  kind  of 
question  and  the  political  approach  which  is  an  important  question 
for  us  to  have  in  mind,  could  better  spend  their  lives  on  glorifving  the 
kinds  of  circumstances  under  which  people  today  live  all  across  this 
country. 

I  find  a  great  number  of  people  who  are  very  much  for  the  right  to 
life  who  are  quite  willing  to  allow  those  who  are  living  to  die  day  by 
day  in  an  economic  and  social  S3"stem  that  has  taken  a  great  number 
of  lives. 

Senator  Bayh.  I  wish  there  were  a  consistency,  for  example,  in  the 
voting  pattern  in  some  of  our  colleagues  who  vote  against  funds,  for 
abortion,  and  3"et  those  same  pelple  have  a  rather  consistent  voting 
record  as  far  as  voting  for  funds  for  health  and  education  to  provide 
alternatives  to  this.  I  find  it  difficult  to  reconcile. 

Mr.  MoRGAX.  I  find  one  of  the  greatest  anomalies  are  of  those 
who 

Senator  Bayh.  You  ought  to  be  concerned  about  live  life  as  you  are 
about  life  prior  to  traditional  birth. 

Mr.  Morgan.  Sure;  and  I  have  noticed  a  number  of  State  legislators, 
who  have  opposed  every  effort  for  aid  for  dependent  children,  every 
effort  for  welfare  for  parents  that  is  based  on  the  number  of  children 
that  they  have. 

Senator  Bayh.  For  adoption  programs. 

Mr.  Morgan.  Sure.  And  also  for  a  parent  who  has  an  illegitimate 
child  in  our  society. 

Senator  Bayh.  Foster  parents,  and  the  whole  works  are  the  kinds 
of  alternatives  I  would  prefer,  frankly,  to  the  abortion.  But  there  are 
a  lot  of  people  who  absolutely  refuse  to  provide  resources  for  acceptable 
alternatives  to  sustain  life  once  it  is  born  and  for  other  reasons  they 
are  very  concerned  about  life  prior  to  traditional  birth. 

Let  me  ask  you  another  question  here.  I  am  a  little  concerned  about 
3'Our  position  in  some  aspects  on  the  Missouri  cases.  I  guess  a'ou 
gathered  that  from  my  problem  with  viability.  You  know,  you  have 
210,  212,  213  million  Americans  and  we  all  have  certain  basic  in- 
alienable rights  that  the  three  of  us,  fortunately,  and  a  number  of 
other  Americans  have  been  willing  to  do  all  we  can  in  our  capacity'  to 
protect  those. 

We  also  have  an  ongoing  effort  to  tr}^  to  live  together  and  not  be 
continuall}^  warring  against  one  other.  We  have  tried  to  reconcile 
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competing  rights.  The  old  story  about  the  right  to  swing  your  arm  is 
limited  to  the  time  it  comes  in  proximity  to  my  nose.  That  is  an  old 
one,  you  know.  I  have  not  been  involved  in  a  legislative  issue  in  20 
years"  where  I  have  felt  not  only  the  intensity  of  feeling  on  both  sides, 
but  what  I  have  to  feel  as  a  very  conscientious,  deepl}^  based,  moral 
conviction  on  both  sides.  I  am  just  struggling  as  a  legislator  to  see  if 
there  is  not  some  way  we  can  just  reconcile  some  of  those  differences, 
realizing  from  my  personal  standpoint  that  may  end  up  making 
everybody  angry.  And  I  do  that  not  from  the  standpoint  of  being 
practical  pohtically,  because  I  do  not  know  how  you  end  up  in  a  better 
political  position  that  w^ay,  but  from  what  I  feel  is  right. 

I  have  already  touched  on  the  viability  aspects  so  I  will  not  belabor 
that.  I  have  not  had  a  chance  to  look  at  every  dot  and  every  title  in 
the  Missouri  statute  and  I  am  not  sure  I  could  say  how  I  would  vote 
as  a  Missouri  legislator.  But  another  aspect  I  would  like  to  touch  on, 
and  to  get  your  thoughts  before  we  move  on,  is  the  counseling  business. 

Now  I  do  not  believe  in  coercive  counseling,  but  to  a  young,  im- 
mature, frightened  adolescent  it  is  possible  there  has  been  in  some 
instances  almost  what  amounts  to  coercion  as  far  as  having  an  abortion. 

I  do  not  know  how  you  wiite  voice  inflection  and  countenance  and 
all  of  that  in  a  State  statute,  but  is  it  really  um^easonable  to  suggest 
that  before  an  abortion  is  permitted,  that  all  alternatives  are  explored 
and  that  the  woman,  whether  she  is  young  or  older,  realizes  the  gravity 
of  this  and  that  there  are  other  alternatives  available? 

One  of  the  things  that  reall}^  concerns  me,  and  relates  to  this,  I 
think,  is  that  we  quite  naturally  in  this  country  have  had  a  real  out- 
pouring of  sympathy  for  the  plight  of  the  Vietnamese  orphans.  You 
have  the  President  of  the  United  States  interrupting  his  vacation  long 
enough  to  go  up  and  carry  one  of  these  very  tender,  sweet  young 
things  off  a  plane  that  has  just  gotten  in  from  the  battle  zone.  There 
are  American  mothers  and  fathers,  and  would-be  mothers  and  fathers, 
rushing — to  adopt  one  of  these  cliildren.  It  is  a  very  human  quality, 
but  you  know  we  have  120,000  American  babies  that  we  cannot  find 
homes  for.  That  is  a  tragedy. 

Let  me  ask  you  another  question  here.  I  am  a  little  concerned  about 
your  position  in  some  aspects  on  the  Missouri  cases.  I  guess  you 
gathered  that  from  m}^  problem  with  viability.  You  know,  you  have. 

Ms.  Mears.  And  jou  do  not  see  people  beating  down  the  doors 
to 

Senator  Bayh.  It  is  a  real  tragedy  and  it  seems  to  me  I  must  say 
I  Avould  feel  much  more  comfortable  about  this  whole  thing  if  we 
were  being  absolutely  certain  that  a  woman  who  had  made  that 
critical  decision  knew  that  the  adoption  alternative  was  a  real  one. 

To  me,  it  seems  the  Missouri  statute,  as  you  describe  it,  is  a  good 
faith  effort  to  try  to  do  that. 

Now  tell  me  why  I  am  wrong. 

Ms.  Mears.  Now  I  am  just  really  struck  by  the  dichotomy  between 
your  saying  that  you  do  not  believe  in  coerced  counseling,  but  the 
thought  of  trying  to  write  into  a  statute  a  suggestion  that  the  woman 
have  it.  I  mean  what  force  is  that,  a  suggestion  that  she  have  it?  Is 
that  not  a  more  hortatory  expression  of  good  intent?  Yes,  we  believe 
you  should  have  counseling.  I  mean  that  is  not  the  kind  of  thing  j^ou 
wTite  into  a  law,  is  it? 


295 

And  certainl}^,  3'ou  have  far  more  legislative  experience  tiian  I,  for 
I  have  none.  But  I  am  just  tehing  a^ou  that  it  is  virtually  impossible 
to  include  that  kind  of  suggestion.  We  believe,  and  the  responsible 
people  who  run  abortion  clinics  b}^  and  large  make  it  a  point  that 
they  just  do  not  provide  medical  services  in  a  vacuum  but  the}^  do 
provide  counselors  who  spend  time  with  women  individually  and  do 
tell  them  what  their  alternatives  are. 

Senator  Bath.  Then,  if  that  is  happening  in  the  statute,  is  it  not 
almost  like  a  Supreme  Court  definition  if  it  is  being  done  an3"way? 
Wliat  harm  is  it? 

Ms.  Mears.  What  harm  is  it  to  order  them  or  what  harm  is  it  to 
suggest  to  them  that  the}'  do  it? 

Senator  Bayh.  Well,  State  legislators  are  not  inclined  to  sug- 
gest  

Ms.  Mears.  That  is  right. 

wSenator  Bayh.  Neither  are  Federal  legislators. 

Ms.  Mears.  But  if  the  statute  saj's  that  a  doctor  can  be  criminally 
charged  for  failing  to  have  advised  the  woman  of  the  alternatives  to 
abortion  before  he  performs  the  abortion — that  is  serious  business. 
Why  are  we  compelling  the  doctor  to  counsel  her  as  to  adoption  when 
he  probably  does  not  know  a  whole  lot  about  adoption  before  he  per- 
forms an  abortion  that  she  has  decided  she  wants. 

I  think  there  is  a  great  place  and  a  need  for  counseling  and  the 
abortion  clinics  in  this  country  do  it  day  in  and  day  out. 

I  suggest  to  you  when  you  think  of  the  frightened  girl  who  is 
pressured  into  an  abortion,  I  keep  thinking  of  the  poor,  frightened 
girls  who,  because  of  parental  consent  laws — these  girls  cannot  get 
abortions  because  their  parents  will  not  permit  it,  or  who  will  not 
even  approach  their  parents  about  it  until  it  is  too  late  virtuall}^  to 
get  an  abortion  or  must  have  to  have  a  second  trimester  abortion. 

I  agree  with  3'ou  for  the  need  for  counseling  but  I  do  not  think  it  is 
the  kind  of  tiling  you  can  write  into  a  bill.  I  tliink  it  has  got  to  be  the 
kind  of  tiling  that  responsible  clinics  and  responsible  nurses,  physicians, 
and  other  health  personnel  do,  but  I  do  not  tliink  3'ou  can  mandate  it 
legislatively. 

Senator  Bay'h.  Well,  one  of  the  concerns  I  have  about  this  whole 
business,  particularly  in  the  early  stages  of  pregnancy,  where  I  have 
<;ome  to  the  conclusion  we  are  talking  about  life,  I  feel  strong  enough 
about  individual  rights  that  I  do  not  want  to  see  that  imposed  on 
others  at  a  stage  when  there  may  be  reasonable  room  to  doubt. 

When  you  get  beyond  that  stage  of  viability,  I  think  there  is  no 
reasonable  room  to  doubt.  You  disagi'ee  mth  me,  but  I  had  concern 
earlier  on  because  we  have  institutionalized  this  in  the  government 
process.  And  like  it  or  not,  it  is  there,  and  I  do  not  think  it  is  really 
recognizing  the  facts  as  thej^  really  are,  to  suggest  that  there  is  any 
way  we  can  keep  the  abortion  issue  out  of  the  public  forum,  out  of  the 
State  statutes.  And  as  long  as  we  are  going  to  have  State  statutes, 
then  I  feel  more  comfortable  about  reasonable  guidelines  prior  to 
exercising  what  the  Supreme  Court  has  ruled  is  right. 

I  mean  I  am  sure  there  are  hundreds,  thousands,  I  do  not  know  how 
many  people  involved  advising  in  these  abortion  clinics.  I  am  sure  that 
most  of  them  are  well  intentioned,  most  of  them  are  giving  information. 
But  I  am  sure  that  abortion  climes  are  like  Senators  and  businessmen, 
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lawyers  and  doctors.  Sometimes  there  are  those  that  shp  below  the 
standards  we  would  like  to  have.  Maybe  they  feel  that  in  order  to  get 
their  budget.  Unfortunately,  decisions  are  made  that  way  that  that 
has  to  be'rationalized  on  x  number  of  abortions.  If  you  do  not  have 
more  abortions  next  year  than  you  had  this  year,  then  you  are  not 
going  to  be  able  to  keep  up  mth  inflation — and  all  of  those  ideas. 

And  it  seems  to  me  that  those  decisions  ought  to  be  made  and  I 
am  sure  that  you  concur  on  a  very  personal  basis,  on  a  case-by-case 
basis. 

Ms.  Mears.  Well,  Senator,  the  analogy  that  comes  to  my  mmd  is 
the  hundreds  of  birthright  offices  around  the  country  which  say  they 
offer  all  kinds  of  counseling  for  problem  pregnancies  but  never  mention 
abortion.  I  think  that  is  just  as  great  a  problem  as  the  problem  you 
mentioned  of  clinics  that  may  not  tell  people  about  adoption.  The 
street  goes  both  ways. 

Senator  Bayh.  Birthright  clinics? 

Ms.  Mears.  Birthright  offices,  those  kind  of  things. 

Senator  Bayh.  How  are  those  financed? 

Ms.  Mears.  I  wish  I  knew. 

Senator  Bayh.  We  have  not  had  any  Supreme  Court  law  or  Supreme 
Court  doctrine  cases  of  State  legislators.  Like  it  or  not;  it  is  there. 
And  I  do  not  think  it  is  quite  the  same  as  Birthright. 

Ms.  Mears.  Well,  the  analogy  is  that  the  clinics  that  are  privately 
owned  and  operating,  you  feel,  may  not  always  tell  people  about 
adoption.  I  feel  that  Birthright  offices,  which  are  manned  by  people 
who  oppose  abortion  and  who  presume  and  purport  to  offer  all  kinds 
of  aid  for  problem  pregnancies,  do  not  tell  people  about  abortion. 

I  believe  in  giving  full  options  and  full  information  to  all  women  at 
ah  ends  of  the  spectrum.  So  I  am  sa3dng  the  problem  exists  on  both 
sides  of  the  fence. 

Senator  Bayh.  So  do  I.  I  must  say  I  come  down  on  a  different  side 
than  you  with  the  argument.  The  actual  taking  of  life  rather  than 
sustaining  life  I  find  is,  at  least,  quantitatively  quite  different.  But 
that  is  what  makes  life,  differing  opinions. 

Now,  look,  I  have  prevailed  on  you  long  enough.  I  want  to  thank  you 
for  your  contributions. 

Mr.  Morgan.  Senator,  I  would  hke  to  thank  you  also.  Earlier  you 
were  talking  about  civil  liberties  and  civil  rights  and  your  record  over 
the  years.  The  difficulty  with  which  you  approach  this  subject  is 
understandable  and  we  appreciate  the  open  mind  you  have.  We  also 
appreciate  that  in  the  fields  of  individual  and  personal  liberties  and 
equal  rights,  over  the  years,  when  others  have  been  reluctant  to  vote, 
you  fought  for  them,  '^and  when  others  have  been  reluctant  to  fight, 
you  led. 

We  know  you  will  reach  your  decision  in  good  conscience. 

Senator  Bayh.  Thank  you  very  much. 

I  should  say  that  this  committee  and  this  Senator  has  been  the 
beneficiary  of  your  counsel  and  the  counsel  of  other  members  of  your 
organization.  tVe  may  not  agree  on  all  things  to  the  degree  that  each 
of  us  might  like,  but  I  must  say  that  I  think  your  organization,  like 
a  few  others,  has  been  a  pride  to  the  conscience  that  keeps  America 
generally  recognizing  that  one  of  the  distinctions  between  our  society 
and  others  is  we  are  a  society  of  some  212  milhon  individuals,  and  I 
hope  you  continue  to  do  that. 
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Thank  yoii. 

Mr.  Morgan.  Thank  you,  sir. 
Ms.  Mears.  Thank  you. 

Senator  Bayh.  Our  next  mtness  is  Hon.  Sara  Wedclington  from 
Austin,  Tex.,  a  member  of  the  Texas  State  Legislature. 

STATEMENT  OF  HON.  SARA  WEDDINGTON,  TEXAS  STATE 
LEGISLATURE,  AUSTIN,  TEX. 

Ms.  Weddington.  Arguing  the  case  of  Boe  v.  Wade  before  the  Su- 
preme Court  is  one  of  the  most  cherished  parts  of  ni}^  hfe's  tapestr}^. 
Appearing  here  today  before  this  committee,  will  also  be  one  of  my 
life's  highlights,  and  I  do  appreciate  the  opportunity  of  testifying. 

Senator  Bayh.  That  is  yqvj  kind.  I  appreciate  your  being  here. 
Perhaps  you  can  give  some  insight  into  the  minds  of  State  legislators 
as  well  as  Supreme  Court  Justices. 

Please  proceed  as  you  see  fit. 

jNIs.  Weddington.  I  appear  in  several  capacities:  One,  as  a  member 
of  the  Texas  House;  one,  as  the  plaintiff's  attorney  in  Boe  v.  Wade, 
and  the  other,  as  president  of  the  National  Abortion  Rights  Action 
League.  A  more  complete  statement  about  NARAL  is  attached  to  my 
statement.  It  is  the  only  national  organization  whose  sole  purpose  is  to 
maintain  the  right  to  safe,  legal  abortion  for  all  women  in  this  country. 

Before  I  begin  my  formal  presentation,  I  would  like  to  make  three 
asides.  The  first  is  made  in  my  capacity  as  an  elected  official.  You 
might  find  it  interesting  to  know  that  I  ran  for  the  Texas  House  just 
prior  to  the  time  the  Supreme  Court's  decision  was  announced  but 
after  I  had  argued  the  case  twace ;  in  spite  of  the  efforts  of  my  opponents 
to  use  the  abortion  issue  against  me,  I  M^on  the  election.  I  have  since 
been  reelected  and  am  now  the  dean  of  the  Travis  County  delegation, 
which  is  the  delegation  from  Austin,  Tex.  So  to  those  elected  officials 
who  have  been  through  a  lot  of  pressure  on  this  issue,  I  think  there 
are  those  of  us  who  exemplify  the  fact  that  you  can  take  a  forthright 
stand  on  this  issue  and  continue  to  be  elected. 

Second,  quite  aside  from  the  abortion  issue,  we  in  Texas  are  very 
proud  that  we  were  one  of  the  first  States  to  ratify  the  National  ERA. 
On  Monda}^,  I  will  be  appearing  before  the  Texas  House  of  Repre- 
sentatives' Constitutional  Revisions  Committee  in  opposition  to  a 
bill  introduced  there  for  Texas  to  rescind  its  ratification  of  the  ERA. 
I  understand  that  I  will  have  an  opportimity  on  that  day  to  visit  with 
Mrs.  Ph}  His  Schlafly.  If  you  have  any  helpful  hints  you  would  like  to 
share,  I  would  appreciate  having  them. 

Senator  Bayh.  Keep  jonv  cool. 

Ms.  Weddington.  I  will  tiy. 

Senator  Bayh.  I  appeared  with  that  veiy  distinguished  lady  in  live 
and  full,  color  for  4  or  5  mornings  running  on  the  "Not  For  Women 
Only"  program,  and  she  presents  the  case  veiy  eloquenth^  I  must  say 
I  told  her  to  her  face  that  she  had  a  greater  capacity  than  almost 
anybod}'^  I  have  seen  to  make  gossip  look  like  scripture. 

You  might  tell  her  that  I  paid  her  that  compliment. 

Ms.  Weddington.  I  may  quote  you  to  the  Texas  House  of  Rep- 
resentatives. 

Senator  Bayh.  If  that  helps  your  case,  fine.  If  not,  well 
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Ms.  Weddtngton.  And  the  third  is  one  of  the  ironies  of  today's 
situation.  Not  only  did  Professor  Horan  teach  Judy  Mears,  but 
Professor  Witherspoon  taught  me  when  I  was  in  law  school. 

I  would  request 

Senator  Bayh.  Excuse  me.  Before  we  leave  ERA 

Ms.  Weddington.  Certainly. 

Senator  Bayh.  You  might,  if  the  occasion  arises,  tell  your  colleagues 
in  the  Texas  legislature  that  as  the  primar}^-  Senate  sponsor  of  the 
equal  rights  amendment  the  Senator  from  Indiana  had  not  the  shght- 
est  thought  that  the  equal  rights  amendment  would  affect  abortion 
rights.  It  is  an  entirely  different  matter.  It  did  not  even  come  up  in 
the  debate  on  the  matter. 

And  I  think  that  is  a  red  herring  that  has  been  brought  into  the 
field  and  has  quite  understandably  caused  concern  in  the  minds  of 
people  who  are  here  representing  a  different  thought  and  a  different 
position  on  this  issue  than  you  have. 

Ms.  Weddington.  It  would  be  very  helpful  and  I  will  take  those 
comments  back  for  the  hearing  on  Monday. 

I  would  ask  that  my  statement  be  made  a  part  of  the  record  if  it 
is  convenient,  since  much  of  it  I  will  not  need  to  repeat  after  the 
discussion  with  Judy  Mears. 

There  are  some  basics,  I  think,  to  the  whole  abortion  situation  that 
are  sometimes  overlooked  or  easily  forgotten.  The  first  is  that  none 
of  us  are  really  for  abortion.  We  are  much  more  for  family  planning. 
But  once  the  situation  of  an  unwanted  pregnancy  occurs,  then  the 
question  becomes  what  to  do  about  it.  I  am  one  of  those  who  is  for 
all  of  the  alternatives  being  available  to  all  women,  including  the 
alternative  of  safe,  legal  abortion. 

I  have  to  disagree  with  Mr.  Horan  on  his  statement  that  there  are 
99  alternatives  available.  When  a  woman  is  pregnant  and  does  not 
want  to  be,  I  see  only  two  alternatives— to  either  continue  the  preg- 
nancy or  to  terminate  the  pregnancy  through  an  abortion. 

I  simply  want  to  say  in  prefacing  my  remarks  that  none  of  us  are 
out  campaigning  for  more  abortions.  None  of  us  are  out  campaigning 
that  abortion  is  a  good  thing  that  ever^^body  ought  to  have  once  a 
year.  What  we  are  sa3ring  is  that  where  birth  control  fails  or  where 
it  has  not  been  used  for  whatever  reason,  there  should  be  the  alter- 
native of  a  safe,  legal  abortion  available  to  those  women  who  choose  it. 

The  second  very  basic  thing  I  think  we  sometimes  overlook  is  that 
there  is  a  competing  interest  present,  and  that  is  the  interest  of  the 
woman. 

I  will  never  forget  talking  to  my  father,  who  is  a  Methodist  minister. 
He  said  for  a  long  time  when  he  thought  of  the  issue  of  abortion  he 
always  thought  of  it  in  the  abstract — woman  versus  everj^  other 
consideration.  He  said  it  was  quite  different  when  he  had  a  particular 
woman  sitting  across  his  desk  asldng  for  his  counseling  as  a  minister 
about  what  she  should  do  in  a  particular  fact  situation.  In  that 
context,  he  did  have  to  consider  all  of  the  different  fact  situations 
that  enter  in  from  the  woman's  point  of  view.  For  example,  the 
physiological  damage  that  sometimes  can  be  involved  in  a  pregnancy, 
particularly  where  it  is  a  verj?"  young  person  that  is  involved,  where 
it  is  a  woman  who  has  had  pregnancies  too  closelj^  spaced  or  where 
it  is  a  woman  who  is  over  the  age  recommended  for  pregnancy. 
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One  statistic  that  has  come  out  from  the  Center  of  Disease  Control 
is  that  there  has  been  a  40-percent  drop  in  maternal  mortahty  since 
the  first  year  that  legal  abortions  became  more  wideljT"  available. 

It  seems  to  me  that  what  the  ERA  is  all  about  is  trjdng  to  say 
that  women  should  have  full  choices  about  how  their  lives  are  spent 
and  what  their  life's  plan  is.  And  yet,  when  you  say  to  a  woman, 
"We  will  give  you  all  those  choices  through  the  ERA,  but  if  you 
become  pregnant,  you  must  go  through  the  pregnane}^,"  we  are  in 
essence  denjdng  them  the  benefit  of  the  equal  rights  amendment :  the 
benefits  in  terms  of  pursuing  their  education,  the  benefits  in  terms 
of  pursuing  their  jobs,  the  benefits  in  terms  of  pursuing  their  life's 
plan. 

Certainly  financial  implications  of  pregnancy  must  be  considered. 
The  U.S.  Department  of  Agriculture  tells  us  that  it  now  costs  about 
$40,000  to  raise  a  child  from  birth  to  his  or  her  college  education. 
Mone^^  is  an  important  factor,  especially  for  those  in  the  lower-income 
levels. 

You  may  have  alread}^  seen  it,  but  I  would  like  to  leave  with  you  a 
«opy  of  Arthur  Fleming's  statement  to  Senator  Charles  Percy  on 
behalf  of  the  Commission  on  Civil  Rights.  He  points  out  that  the 
Commission  is  not  taking  a  stand  for  or  against  abortion  on  the  moral 
issues  involved.  However,  the}''  do  comment  on  the  great  impact 
of  the  issue  on  lower-income  people  and  the  availability  of  it.  The 
Commission's  sole  position  is  that  lower-income  people  should  not 
have  to  go  through  all  of  the  problems,  which  he  details  in  his  letter, 
that  can  arise  if  the}'"  do  not  have  the  availabilit};^  of  choice.  I  will 
leave  that  letter  with  your  counsel,  if  I  might. 

Ms.  Weddington.  When  you  talked  wdth  Judy  Mears  about 
psychological  factors,  I  believe  j^ou  were  referring  to  the  question  of 
the  need  for  counseling.  Perhaps  the  compromise  that  we  could  reach 
as  legislators  is  a  statute  that  would  require  all  women  who  become 
pregnant  to  go  through  counseling,  because  our  objection  to  statutes 
that  require  counseling  onh'  of  those  women  who  are  considering  the 
alternative  of  abortion  through  abortion  clmics  is  that  that  counseling 
may  indirectly  become  a  way  of  discouraging  the  women  from  that 
particular  alternative. 

I  have  not  seen  the  particular  State  statute  involved  that  you 
discussed  earlier.  However,  I  do  know  that  the  legislation  introduced 
in  the  Texas  Legislature  this  session  on  the  issue  of  counseling  requires 
that  the  doctor  have  the  woman  sign  a  \^Titten  statement  that  she  has 
consented  to  the  taking  of  the  life  of  another  individual,  which  is  not 
my  idea  of  counseling  and  informed  consent. 

So  if  vs^e  are  going  to  say  that  all  women  who  become  pregnant  should 
have  counseling,  that  they  should  be  counseled  as  to  all  of  the  alterna- 
tives, that  they  should  be  counseled  about  the  different  aspects  of  the 
impact  of  those  alternatives  on  their  lives,  then  I  might  agree. 

I  still  think  we  must  address  the  question  of  whether  or  not  counsel- 
ing is  enforceable.  An  old  saying  indicates  that  what  legislators  try  to 
do  is  to  sa}^  that  everyone  should  be  good,  and  that  is  just  not  practical. 
However,  if  counseling  is  necessar}^  for  anj^bod}',  it  is  necessary  for 
everybod}^  who  becomes  pregnant  because  certainl}^  there  are  psy- 
chological implications. 
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I  can  never  forget  as  an  attorney  trjdng  to  formulate  how  I  would 
tell  Justice  Burger  what  it  would  be  like  to  be  pregnant  and  not  want 
to  be.  As  many  times  as  I  practiced  that  deliver}^  I  do  not  think  I  ever 
really  got  across  to  him  the  panic  that  a  woman  feels.  I  am  not  trying 
to  say  that  men  should  not  be  involved  in  the  abortion  discussion,  but 
perhaps  there  is  a  ver}^  special  emotion  that  occurs  within  a  woman 
when  she  finds  that  she  is  pregnant  or  fears  that  she  is  pregnant  and 
does  not  want  to  be.  That  emotion  is  difficult  to  translate,  but  it 
certainly  is  something  that  must  be  considered. 

In  the  Roe  case  there  v/as  a  young  unmarried  woman  who  had  the 
best  job  she  had  ever  had,  and  she  was  afraid  if  her  boss  found  out 
about  the  pregnancy  she  would  lose  her  job.  She  was  aho  veiy  afraid 
of  what  society's  judgment  of  her  would  be.  There  are  implications  in 
terms  of  tension  between  husbands  and  wives  and  many  other  implica- 
tions we  could  talk  about,  but  certainly  there  is  a  psychological 
impact. 

i  think  we  always  must  come  back  to  the  basic  principle  that  we 
are  not  just  talking  about  abortion.  We  are  talking  about  a  woman 
who  is  pregnant,  and  who,  for  various  reasons,  does  not  want  to  be. 
We  are  talking  about  the  reasons  why  that  is  true,  and  then  trying 
to  make  some  judgment  about  what  should  be  done. 

Again,  I  think  an  interesting  part  of  the  abortion  discussion  is 
that  it  has  only  been  since  the  Supreme  Court  decision  and  since 
many  of  us  started  working  for  making  abortion  available  that  those 
who  are  for  compulsory  pregnancy  have  reallv  begun  to  work  to  make 
other  alternatives  available.  They  did  not  shov/  near  the  interest  in 
the  availability  of  adoption,  nor  did  they  show  near  the  interest  in 
helping  women  who  were  unmarried  and  wanted  to  keep  the  child,  as 
they  have  since  we  have  tried  to  make  abortions  available. 

I  commend  those  actions  but  I  think  that  all  alternatives  ought  to 
be  available.  That  is  in  essence  v/hat  the  Supreme  Court  said:  that 
women  should  be  allowed,  as  a  matter  of  privacy,  to  determine  for 
themselves  whether  they  would  continue  or  terminate  a  pregnancy. 
After  weighing  all  of  the  other  competing  factors,  the  court  felt  that 
that  interest  was  the  predominant  one.  I  submit  that  their  decision 
was  correct. 

When  we  consider  the  decision  of  Eoe  v.  Wade  and  what  has  hap- 
pened since,  the  main  thing  to  me  is  that  numerous  women  in  this 
country  have  been  able  to  make  a  decision  that  they  were  not  allowed 
to  make  prior  to  that  time.  They  have  avoided  many  consequences 
that  I  think  none  of  us  would  say  were  good,  by  simply  having  the 
availability  of  that  choice. 

Judy  Mears  has  covered  three  areas  of  cases  since  the  Supreme 
Court  decision:  the  regulation  of  clinics,  the  duties  of  hospitals,  and 
medicaid  coverage. 

I  would  like  to  direct  your  attention  for  a  moment  to  the  issue  of 
consent,  both  of  parental  consent  and  spousal  consent.  Once  again, 
we  sliould  first  talk  about  what  we  wish  would  happen.  We  would 
all  wish  that  those  persons  who  are  minors  and  unmarried  would 
discuss  the  situation  of  a  pregnancy  with  their  parents  and  feel  that 
they  could.  Again,  I  will  never^forget  talking  to  a  Fort  Worth  physician 
who  said  that  several  times  when  girls  have  come  to  him,  he  has 
called  their  parents  to  discuss  the  possibility  that  the  daughter  might 
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•be  pregnant  and  the  parents'  reaction  was  often,  ''Oh,  my  gosh,  what 
mil  people  thmk?"  It  took  some  counselmg  with  the  parents  to  get 
through  that  initial  reaction. 

We  wish  that  everyone  would  talk  with  their  parents,  and  we  wish 
the  parents  would  work  with  the  pregnant  girl  through  that  crisis. 

I  think  you  and  I  would  both  agree  that  we  would  wish,  where  there 
is  a  marriage,  that  the  two  people  would  be  able  to  talk  about  the 
situation  and  work  out  a  solution  agreeable  to  both. 

However,  given  the  fact  that  those  alternatives,  those  best-of-all- 
possible-worlds,  are  not  always  possible,  the  question  becomes  if  the 
girl  and  her  parents  cannot  agree  or  if  the  man  and  his  wife  carinot 
agree,  who  makes  the  final  decision?  In  my  mind  that  has  to  be  the 
^voman,  partiall}'  because  of  the  consequences  of  the  pregnancy  on 
her  that  are  not  true  of  any  of  the  other  persons  and  partly  because 
we  are  in  the  essence  talkmg  about  her  ability  to  make  a  choice. 

And  so  it  seems  to  me  that  the  correct  decision,  while  we  wish 
things  could  be  worked  out,  is  that  it  must  be  the  ability  of  the  woman 
to  make  that  decision  finally  for  herself.  That  is  what  most  of  the  court 
decisions  have  said. 

Approximately  10  States  have  passed  regulations  that  do  recpure 
spousal  consent,  and  approximately  13  States  have  passed  laws  that 
require  parental  consent.  Several  cases  have  overruled  that  kind  of 
State  requirement. 

Coe  V.  Gerstein,  which  I  cite  in  mj'  written  comments,  used  two 
difi'erent  lines  of  reasoning.  The  first  was  that  the  court  in  Roe  v.  Wade 
talked  about  the  woman's  fundamental  right.  If  it  is  the  woman's 
right,  her  right  must  predominate  above  those  of  her  parents  or 
above  those  of  the  spouse.  The  second  theme  is  that  the  court  has  said 
that  the  State  does  not  have  the  right  to  veto  an  abortion  in  these 
kinds  of  situations;  therefore,  the  State  cannot  delegate  that  veto 
authorit}'  to  someone  else,  whether  it  be  the  parents  or  the  husband. 

In  other  words,  the  State  cannot  do  indirectl}?-  what  it  cannot  do 
directly  by  giving  somebod}'  else  that  power.  Coe  is  one  of  the  cases 
from  Florida  that  does  hold  that  you  cannot  require  spousal  consent 
or  'parental  consent. 

Dor  V.  Bampton  from  Utah  is  a  similar  case.  Doe  v.  Doe  is  a  case 
where  a  husband  sought  an  injunction  against  his  estranged  wife  to 
prevent  her  from  having  an  abortion,  and  the  court  would  not  order 
the  injunction.  The  court  went  on  to  say  that  it,  as  a  court,  would  not 
order  someone  to  do  what  was  necessarj^  to  conceive  or  to  avoid 
conception;  therefore  the  court  would  not  order  one  person  to  do 
something  to  make  the  other  happy.  The  court  did  not  feel  that  it 
could  order  an  injunction  to  prevent  the  wife  from  having  an  abortion 
to  please  the  husband. 

Planned  Parenthood  oj  Central  Missouri  v.  Danforth,  which  you  have 
already  discussed,  is  a  case  that  the  Supreme  Court  now  has  under 
appeal  that  possibly  will  finally  decide  the  issue.  On  the  issue  of  minor 
consent,  let  me  also  point  out  that  many  States  now  do  give  minors 
the  right  to  consent  to  contraceptives  and  treatment  for  venereal  disease 
without  parental  consent.  It  has  always  seemed  to  me  that  it  is  the 
same  kind  of  conduct  that  might  result  in  pregnancy  or  result  in 
venereal  disease.  If  a  minor  has  the  ability  to  make  an  informed 
decision  about  those  matters,  the  minor  should  also  have  the  ability 
to  make  an  informed  decision  about  abortion. 
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The  States  have  said  a  minor  who  is  unmarried  cannot  make  the 
decision,  but  if  a  minor  is  married,  they  can.  That  simpljr,  to  me,  is  a 
distinction  that  does  not  make  sense. 

Senator  Bayh.  Excuse  me — just  for  my  edification  and  for  the 
record,  what  do  the  Missouri  statutes  hold  relative  to  the  capacity  of 
a  minor  as  far  as  birth  control  advice,  counseling? 

Ms.  Weddington.  I  am  not  informed.  May  I  see  if  there  is  anyone 
in  the  audience  who  is? 

Senator  Bayh.  No,  we  can  have  it  for  the  record. 

Ms.  Weddington.  I  would  certainly  be  glad  to  look  it  up  and 
submit  it  to  you. 

[The  material  referred  to  follows:] 

Chapter  35.  Consent  to  Medical  Treatment 
Section 

35.01.  Who  May  Consent. 

35.02.  Consent  Form. 

35.03.  Consent  to  Treatment  by  Minor. 

SECTION  35.01.  WHO  MAY  CONSENT 

Any  of  the  following  persons  may  consent  to  medical  treatment  of  a  minor 
when  the  person  having  the  power  to  consent  as  otherwise  provided  by  law  cannot 
be  contacted  and  actual  notice  to  the  contrary  has  not  been  given  by  that  person: 

(1)  a  grandparent; 

(2)  an  adult  brother  or  sister; 

(3)  an  adult  aunt  or  uncle; 

(4)  an  educational  institution  in  which  the  minor  is  enrolled  that  has 
received  written  authorization  to  consent  from  the  person  having  the  power 
to  consent  as  otherwise  provided  by  law; 

(5)  any  adult  who  has  care  and  control  of  the  minor  and  has  written 
authorization  to  consent  from  the  person  having  the  power  to  consent  as 
otherwise  provided  by  law;  or 

(6)  any  court  having  jurisdiction  of  the  chUd. 

SECTION  35.02.  CONSENT  FORM 

(a)  Consent  to  medical  treatment  under  Section  35.01  of  this  code  shall  be  in 
writing,  signed  by  the  person  giving  consent,  and  given  to  the  doctor,  hospital,  or 
other  medical  facility  that  administers  the  treatment. 

(b)  The  consent  must  contain: 

(1)  the  name  of  the  minor; 

(2)  the  name  of  one  or  both  parents,  if  known,  and  the  name  of  the  manag- 
ing conservator  or  guardian  of  the  person,  if  either  has  been  appointed;  _ 

(3)  the  name  of  the  person  giving  consent  and  his  relation  to  the  mnior 
child; 

(4)  a  statement  of  the  nature  of  the  medical  treatment  to  be  given;  and 

(5)  the  date  on  which  the  treatment  is  to  begin. 

SECTION  35.03.  CONSENT  TO  TREATMENT  BY  MINOR 

(a)  A  minor  may  consent  to  the  furnishing  of  hospital,  medical,  surgical,  and 
dental  care  by  a  licensed  physician  or  dentist  if  the  minor: 

(1)  is  on  active  duty  with  the  armed  services  of  the  United  States  of 
America; 

(2)  is  16  years  of  age  or  older  and  resides  separate  and  apart  from  his 
parents,  managing  conservator,  or  guardian,  whether  with  or  without  the 
consent  of  the  parents,  managing  conservator,  or  guardian  and  regardless  of 
the  duration  of  such  residence,  and  is  managing  his  own  financial  affairs, 
regardless  of  the  source  of  the  income; 

(3)  consents  to  the  diagnosis  and  treatment  of  any  infectious,  contagious, 
or  communicable  disease  which  is  required  by  law  or  regulation  adopted 
pursuant  to  law  to  be  reported  by  the  licensed  physician  or  dentist  to  a  local 
iiealth  officer; 
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(4)  is  unmarried  and  pregnant,  and  consents  to  hospital,  medical,  or  surgi- 
cal treatment,  other  than  abortion,  related  to  her  pregnane}-; 

(5)  is  18  j^ears  of  age  or  older  and  consents  to  the  donation  of  his  blood 
and  the  penetration  of  tissue  necessary  to  accomplish  the  donation;  or 

(6)  consents   to   examination   and   treatment   for   drug   addiction,    drug 
dependency,  or  anj^  other  condition  directly  related  to  drug  use. 

(b)  Consent  by  a  minor  to  hospital,  surgical,  or  dental  treatment  under  this 
section  is  not  subject  to  disafhrmace  because  of  minority. 

(c)  Consent  of  the  parents,  managing  conservator,  or  guardian  of  a  minor  is 
not  necessary  in  order  to  authorize  hospital,  medical,  surgical,  or  dental  care 
under  this  section. 

(d)  A  licensed  phj^sician  or  dentist  may,  with  or  without  the  consent  of  a 
minor  who  is  a  patient,  advise  the  parents,  managing  conservator,  or  guardian 
of  the  minor  of  the  treatment  given  to  or  needed  by  the  minor. 

(e)  A  physician  or  dentist  licensed  to  practice  medicine  or  dentistrj^  in  this 
state  or  a  hospital  or  medical  faciUtj^  shall  not  be  liable  for  the  examination  and 
treatment  of  minors  under  this  section  except  for  his  or  its  own  acts  of  negligence. 

(f)  A  physician,  dentist,  hospital,  or  medical  facility  may  rely  on  the  written 
statement  of  the  minor  containing  the  grounds  on  which  the  minor  has  capacity 
to  consent  to  his  own  medical  treatment  under  tliis  section. 

Ms.  Weddington.  a  very  different  kind  of  case,  and  certainly  one 
that  lias  received  a  lot  of  publicity  lately,  is  the  Edelin  case.  It  is 
important  as  a  basic  matter  to  pomt  out  first  that  the  Edelin  case  is 
not  strictly  relevant  to  a  discussion  of  the  constitutional  amendments 
that  you  have  before  you.  None  of  those  amendments  would  allow 
us  to'^  reach  the  point  of  viability,  and  the  questions  that  revolve 
around  viability  and  live  birth.  They  would  prohibit  all  abortions 
from  the  time  of  fertilization  or  throughout  the  process  or  however 
the  amendments  may  be  termed.  The  amendments  are  not  strictly 
relevant. 

However,  because  of  the  discussion  the  Edelin  case  has  received, 
I  think  it  might  be  well  to  spend  just  a  minute  on  it. 

Once  again,  I  think  we  would  all  agree  that  early  abortion,  if  there 
is  to  be  one,  is  by  far  the  better  procedure.  I  would  hope,  through 
counseling  and  through  the  availability  of  abortion,  that  more  and 
more  women  would  make  an  early  decision.  In  fact  about  90  percent 
of  all  abortions  are  currently  being  done  in  the  fh-st  trimester,  and  that 
percentage  is  steadily  increasing  since  abortions  have  become  available. 

The  problem  areas  we  have  are  those  women  who  are  not  informed 
and  often  those  who  are  minors  who  put  off  trying  to  make  the  de- 
cision. The  Edelin  case  is  one  example  of  that  type  of  situation;  a 
17-year-old  girl  was  involved.  She  did  not  seek  help  in  time.  The 
physician  was  confronted  with  a  17-year-old  girl  \^dth  two  saline 
attempts  having  been  tried  previously,  and  both  of  them  having 
failed,  with  bloody  taps,  according  to  the  court  record. 

There  was  much  competing  testimony  in  that  case  about  the  length 
of  the  gestation  period.  There  was  testimony  that  it  was  am'where 
from  18  weeks  to  26  weeks.  In  this  case  you  are  not  talking  about  a 
crime  of  omission  that  was  charged;  you  are  talking  about  a  case 
that  charged  a  crime  of  commission. 

There  was  one  mtness  who  testified  that  the  doctor  had  held  the 
fetus  in  utero  for  3  minutes  while  watchmg  a  clock.  There  were  four 
or  five  other  witnesses  that  testified  variously  that  he  did  not  do  so, 
that  his  back  had  been  toward  the  clock's  usual  position,  and  in  fact^ 
that  the  clock  had  been  out  of  the  room  for  repak  at  the  time. 
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I  think  once  again,  it  might  be  interesting  for  you  to  know  that  in 
presenting  the  case  Boe  v.  Wade,  we  never  asked  the  court  to  make  any 
distinction  other  than  birth.  Legally,  birth  has  always  been  the  distinc- 
tion. Rights  are  available  at  birth  that  were  not  available  prior  to 
birth.  The  court  in  instructing  the  Edelin  jury  pointed  out  that  the 
Constitution  talks  about  citizens  being  those  persons  born  and  natural- 
ized. The  court  pointed  out  that  all  of  the  references  in  the  Constitution 
to  person  indicates  that  the  Constitution  talked  about  after-birth 
situations,  and  so  charged  the  jury  that  they  had  to  find  that  there 
was  a  live  birth  before  a  conviction  was  even  possible. 

As  a  practical  matter,  physicians  generally  will  not  do  late  abortions. 
The  longer  the  pregnancy  proceeds,  the  more  reluctant  physicians  are. 
Therefore  the  problem  is  not  of  the  major  mcidence  that  some  people 
have  tried  to  indicate. 

Ao-ain,  neither  of  the  constitutional  amendments  put  those  issues 
before  us.  I  am  told  that  Justice  Blackmun,  in  trying  to  write  the 
opinion  for  Roe  v.  Wade,  spent  the  entire  summer  prior  to  the  time  the 
decision  was  released  doing  research.  He  had  been  medical  counsel  to 
the  Mayo  Clinic  for  many  years.  It  is  my  understanding  that  it  was 
really  Justice  Blackmun  who  formulated  from  his  own  research  the 
trimester  approach  that  was  later  reflected  in  the  Court's  decision. 

Certainly  I  think  there  is  a  greater  balance  m  the  trunester  approach, 
as  Justice  Blackmun  pointed  out  in  the  decision,  where  a  late  trunester 
abortion  is  involved.  I  do  think  there  are  some  instances  where  a  late 
trimester  abortion  should  be  available,  perhaps  most  particularly  in 
the  case  of  genetic  defects  such  as  the  Downs  syndrome.  I  think 
Justice  Blackmun  was  trying  to  say  that  there  is  a  different  balance 
in  the  late  trimester.  The  woman's  life  and  the  woman's  health, 
particularly  where  it  is  a  serious  health  concern,  have  to  be  balanced. 
Even  late  in  pregnancy  we  still  are  going  to  be  uivolved  in  the  bal- 
ancing and  weighing  process. 

I  will  leave  with  you  a  copy  of  the  judge's  instruction  to  the  ]ury  m 
the  Edelin  case,  so  that  you  can  see  for  yourself  the  judge's  references 
to  what  he  considered  the  law.  He  made  the  distinction  between  pre- 
birth  and  afterbirth  and  particularly  pointed  out,  for  example,  that  a 
fetus  is  not  a  person.  He  then  went  on  to  instruct  the  jury  about  what 
their  findings  would  have  to  be. 

It  is  my  personal  opinion  that  it  is  of  significance  in  the  Edelin  case 
that  almost  every  member  of  the  jury  was  Roman  Cathohc  or  had  a 
family  member  who  was.  I  think  it  is  simply  undeniable  that  people 
carry  with  them  into  a  jury  some  of  their  preconceived  notions  and 
that  these  might  have  had  an  impact  in  this  case,  which  is  as  you 
would  know  currently  under  appeal. 

Senator  Bayh.  I  would  like  to  put  that  charge  in  the  record  because 
I  think  that  helps  to  make  the  distinction  that  you  accurately  de- 
scribed and  Ms.  Mears  and  I  discussed. 
[The  material  referred  to  follows :] 


Commonwealth  of  Massachusetts,  Superior  Court  No.  81823 
Commonwealth  of  Massachusetts 

V 

Kenneth  Edelin 

Before:  McGuire,  J.,  and  a  Jury. 
Apperances 
Newman  Flanagan,  Esq.,   Joseph  Mulligan,   Esq.,   Charles  J.   Dunn,   Jr., 

Esq.,  Assistants  District  Attorney,  and  Donald  P.  Brannan,  Esq.,  Legal 

Assistant,  for  the  Commonwealth 

William  P,  Romans,  Jr.,  Esq.,  and  Frank  Susman,  Esq.,  for  the  Defend.\nt 
20th  Day,  Friday,  February  14,  1975 — Morning  session 

[The  Court  came  in  at  10:25  a.m.] 

The  Clerk.  Your  Honor,  maj- 1  poU  the  jurj'  at  this  time? 

The  Court.  You  may. 

[Jury  polled.] 

[Defendant  polled.] 

The  Court.  Mr.  Foreman,  ladies  and  gentlemen:  My  charge  this  morning 
necessarily  will  be  somewhat  lengthy,  and  for  your  information  before  I  start, 
I  am  going  to  tell  you  that  at  an  appropriate  time  I  will  declare  a  recess  during  the 
charge. 

Mr.  Foreman  and  ladies  and  gentleman: 

On  Januarj'  the  10th,  1975,  after  the  selection  of  this  jury  had  been  completed 
and  the  foreman  had  been  appointed,  the  clerk  rose  and  read  to  you  an  indictment. 
He  said,  "INIembers  of  the  jurj",  hearken  to  an  indictment.  The  Commonwealth 
of  IN'Iassachusetts,  Suffolk  County  at  the  Superior  Court  begun  and  holden  at  the 
City  of  Boston  and  for  the  County  of  Suffolk  for  the  transaction  of  criminal 
business  on  the  first  Monday  of  April,  in  the  year  of  Our  Lord  one  thousand  nine 
hundred  seventy-four.  The  jurors  for  the  Commonwealth  of  Massachusetts  on 
their  oath  present  that  Kenneth  Edelin,  on  the  third  day  of  October  in  the  j-ear 
of  Our  Lord  one  thousand  nine  hundred  seventj^-three  did  assault  and  beat  a 
certain  person,  to  ■nit  a  male  child  described  to  the  said  jurors  as  "baby  boy," 
and  bj"  such  assault  and  beating  did  kill  said  person — a  true  biU." 

The  clerk  further  addressed  you  as  follows:  "To  this  indictment  the  defendant 
at  the  bar  pleads  'not  guilty'  and  for  trial  places  himself  upon  the  country,  which 
country  you  are.  You  are  sworn  to  trj-  the  issues.  If  he  is  guilty  you  shall  say  so. 
If  he  is  not  guilty,  you  shall  do  and  no  more.  Members  of  the  jury,  hearken  to 
your  evidence." 

Thus  began  the  trial  wherein  the  defendant  Kenneth  Edelin  is  charged  with  the 
crime  of  manslaughter,  which  trial  has  occupied  j^our  time  and  j'our  attention 
from  that  day  to  this. 

I  majr  first  discuss  with  you  what  is  meant  by  the  words  "jurors  for  the  Common- 
wealth" and  what  is  meant  bj^  "grand  jurj^."  You  are  the  jurors  in  this  case.  You 
are  the  trial  jurors,  sometimes  called  a  jury  of  trial,  or  traverse  jurors,  or  petit 
jurors.  Those  terms  are  used  to  distinguish  you  from  what  are  caUed  grand 
jurors.  You  wiU  not,  of  course,  take  any  offense  because  there  are  the  words 
"grand  jury"  on  the  one  hand  and  "petit  jury"  on  the  other.  You  are  no  less  the 
jurors.  You  are  no  less  important  than  the  grand  jurors,  but  you  are  a  different 
Idnd  and  body  of  jurors  from  the  grand  jurors  who  are  referred  to  in  the  indict- 
ment which  will  appear  before  you. 

_  The  grand  jury  is  not  a  trial  jury  such  as  j^ou  are.  It  is  an  entirely  separate, 
distinct  and  different  body  of  persons  from  the  jury  on  which  you  sit.  Grand 
jurors  are  a  body  of  persons  the  number  of  which  may  vary  from  13  to  23,  but 
never  exceed  23.  They  are  picked  from  Suffolk  County  at  large,  in  a  specified 
proportion  between  Boston  and  the  other  communities.  They  sit  rather  frequentlj^ 
as  the  business  of  the  Court  requires  them  to,  but  not  necessarily  continuously  as 
you  have  been  sitting. 
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Unlike  trial  jurors,  grand  jurors  do  not  conduct  trials.  They  do  not  participate 
in  the  trial  of  cases,  nor  do  they  sit  in  open  court  as  you  have  loeen  doing. 
You  sit  here  in  open  court  listening  to  the  proceedings,  sitting  in  judgment  upon 
a  fellow  citizen.  The  doors  have  been  open  to  the  public  to  come  and  go  at  all  times 
while  you  have  been  sitting  in  the  courtroom,  except  now  during  those  instructions 
to  you,  when,  by  custom,  the  parties  are  not  permitted  to  enter  or  leave  the 
courtroom. 

The  grand  jury,  by  contrast  with  you,  sits  in  a  room  in  the  courthouse  from 
which  the  public  is  exscinded.  The  persons  permitted  in  that  room  are  the  members 
of  the  grand  jury,  the  witness  who  may  he  giving  evidence,  a  stenographer  who 
records  that  evidence,  and  one  or  more  representatives  of  the  office  of  the  District 
Attorney,  who  may  be  presenting  the  evidence.  Other  than  those  persons,  no  one 
is  permitted  in  the  grand  jury  room,  with  rare  exceptions  such  as  in  the  case  of 
emergencies.  It  does  not  have  parties  before  it,  because  there  is  nothing  for 
parties  to  be  there  at  that  time. 

The  grand  jury  sits  and  hears  whatever  evidence  the  prosecutor  may  present 
to  it,  in  some  instances,  additional  evidence  which  a  grand  jury  may  request  to  be 
presented,  for  the  sole  purpose  of  determining  whether  some  person  or  persons 
tmder  investigation  should  be  required  to  stand  trial  for  possible  violations  of  the 
criminal  law.  Ordinarily,  the  grand  jury  does  not  have  before  it  any  person  who 
l-Ater  becomes  the  accused,  and  thus  the  defendant,  the  person  who  is  under 
investigation,  has  no  right  to  be  heard  by  the  grand  jury.  He  cannot  go  there  as  a 
matter  of  right  and  insist  on  being  heard. 

ISI^The  grand  jury,  after  hearing  whatever  evidence  it  has,  makes  a  decision  as  to 
whether  in  its  opinion  the  evidence  is  sufficient  to  require  that  person  under 
investigation  to  be  brought  to  trial.  Or  it  may  decide  that  the  evidence  is  not 
sufficient.  If  it  thinks  the  evidence  is  sufficient  for  someone  to  be  brought  to  trial, 
it  indicts  that  person,  it  returns  an  indictment  against  him,  or,  to  put  it  differently, 
it  accuses  that  person  with  commission  of  a  particular  crime.  That  doesn't  mean 
that  the  grand  jury  has  decided  that  the  person  is  guilty.  That's  not  its  function. 
It  doesn't  have  that  power,  nor  that  authority  nor  that  responsibility.  Nothing 
that  the  grand  jury  does,  either  by  returning  an  indictment  or  not  returning  an 
indictment,  is  a  decision  that  the  person  is  or  is  not  guilty. 

If  the  grand  jury  decides  that  someone  should  be  brought  to  trial,  it  charges 
that  person  with  a  crime,  and  the  form  in  which  the  accusation  is  made  is  called 
the  indictment.  So  I  say  to  you,  do  not  confuse  the  separate  and  distinct  functions 
of  the  grand  jury  with  the  trial  jury  such  as  you  are. 

You  are  not  to  assume  from  the  fact  that  the  grand  jury  has  ever  passed  upon 
the  innocence  or  guilt  of  this  defendant.  It  has  not  done  so,  and  you  are  not  to 
draw  any  conclusions  or  inferences  against  this  defendant  by  reason  of  the  fact 
that  the  case  was  considered  by  a  grand  jury,  or  that  the  grand  jury  returned  an 
indictment. 

I  go  into  this  detail  so  that  you  will  have  clearly  in  mind  the  fact  that  you  are 
the  first  body  of  jurors  to  have  before  it  for  decision  the  question  of  the  innocence 
or  guilt  of  the  defendant  on  trial.  The  grand  jurors  participate,  as  I  said,  only  to 
the  extent  of  preferring  the  charge  against  the  defendant,  but  not  in  any  way  in 
anv  decision  as  to  his  guilt  or  innocence. 

The  indictment  is  not  evidence  in  any  way  against  the  defendant,  but  is  merely 
the  procedure  that  is  used  under  our  system  of  justice  to  bring  this  case  to  the 
attention  of  j^ou,  the  trial  jurors. 

Now,  because  you  were  selected  from  a  special  venire  of  jurors,  you  have  not  as 
yet  heard  a  charge  to  a  jury,  so  bear  with  me  while  I  go  through  the  preliminaries, 
as  well  as  the  more  detailed  instructions  which  are  required  to  be  given  in  this 
case.  Have  in  mind  that  inasmuch  as  this  is  a  trial  by  jury  the  judge  has  no 
fact-finding  duty  or  function  with  reference  to  the  jury  verdict  of  the  innocence  or 
guilt  of  the  defendant  except  to  give  you  instructions  on  the  applicable  rules  of 
law.  You  have  become  the  judges  of  the  facts  of  thife  case.  My  role  is  limited  at 
this  stage  of  the  trial  to  that  of  the  judge  in  the  field  of  law,  and  you  have  become, 
and  indeed  you  are,  the  sole  judges  in  the  field  of  fact.  I  cannot  interfere  with 
3"ou  in  your  decision  as  to  what  the  facts  are  in  this  case. 

I  cannot  relieve  you  of  that  responsibility.  I  cannot  express  to  you  any  opinion 
as  to  how  I  think  the  facts  should  be  found.  I  cannot  do  it  directly.  I  cannot  do  it 
indirectly.  The  law  does  not  allow  me  to  do  that.  Therefore,  do  not  assume  from 
anvthing  that  I  say  or  the  manner  in  which  I  say  it  that  I  am  attempting  in- 
directly to  do  that  which  I  cannot  and  should  not  do  directly.  You  are  not  the 
judges  of  the  law,  you  are  not  trained  in  the  law,  and,  therefore,  it  is  necessary 
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that  I  now  give  you  full  and  complete  instructions  on  the  rules  of  law  by  which 
you  are  to  be  governed  in  deciding  what  the  facts  in  this  case  are  and  the  rules  of 
law  that  you  must  apply  to  those  facts  once  you  have  decided  what  the  facts  are. 
Inasmuch  as  I  do  not  know  what  facts  you  are  going  to  find,  I  am  required  to  give 
you  instructions  which  will  cover  any  set  of  facts  which  you  may  be  warranted  in 
finding  on  the  basis  of  the  evidence,  the  exhibits,  and  the  stipulations  reported  to 
you  during  the  course  of  the  trial. 

After  I  give  you  these  instructions  on  rules  of  law  you  are  required  to  follow 
them.  It's  not  open  to  you  to  make  up  your  own  law.  It's  not  open  to  you  to 
question  whether  the  law  as  I  give  it  to  you  is  correct  or  not.  It's  not  open  to  you 
to  decide  that  regardless  of  what  I  say  about  the  law  it  ought  to  be  different. 
You  take  the  law  as  I  give  it  to  you.  You  follow  it  in  deciding  what  the  facts  are. 
After  deciding  what  the  facts  are.  j'ou  apply  to  those  facts  the  rules  of  law  as  I 
give  them  to  you  and  render  a  verdict  based  upon  the  facts  as  you  find  them  to 
be  in  the  law  as  I  give  it  to  you. 

Now,  you  must  make  your  decision  as  to  what  the  facts  of  this  case  are  solely 
on  the  basis  of  the  evidence  which  was  presented  to  you  during  the  course  of  the 
trial,  ])lus  any  valid  inferences  you  may  draw  therefrom,  together  with  a  considera- 
tion of  the  exhibits  and  stipulations  which  counsel  made  as  to  the  facts  of  this 
case. 

Now,  stipulations  or  agreements  between  counsel  are  procedures  used  so  that 
it  will  not  be  necessary  for  counsel  to  present  any  evidence  in  support  of  or  in 
proof  of  facts  stipulated.  Having  agreed  to  them,  they  are  the  facts  which  you 
must  accept  and  give  effect  to  their  agreements.  As  to  all  other  facts,  evidence 
must  be  presented. 

Now,  I  say  to  you  that  yesterday  I  read  a  nine  page  typewritten  resume  or 
summary  of  what  certain  witnesses  would  say  if  they  had  testified.  That  was  not 
the  kind  of  stipulation  to  which  I  refer.  That  was  an  agreement  in  lieu  of  present- 
ing evidence,  and  as  to  that  j^ou  will  use  the  same  test  or  tests  which  I  will  later 
give  you  in  regard  to  evaluating  the  testimony  of  witnesses. 

But  as  to  all  other  matters  except  stipulations,  evidence  must  be  presented.  It 
may  consist  of  the  testimonj^  of  witnesses  and  exhibits.  When  I  speak  of  evidence 
I  am  speaking  of  the  combined  testimony  of  the  witnesses  and  the  exhibits,  and 
if  it  becomes  necessary  for  me  to  distinguish  between  the  testimony  and  the 
exhibits,  I  shall  do  so  for  you. 

Now,  in  approaching  the  discharge  of  your  extremely  important  duty  as  judges 
of  the  facts  in  this  case,  you  must  bear  in  mind  that  the  facts  to  be  found  by 
you  must  be  found  solely  on  the  evidence  presented  at  this  trial,  the  inferences 
which  you  may  draw  on  the  instructions  which  I  shall  give  you,  and  the  stipula- 
tions, exhibits  that  have  been  introduced.  You  cannot  go  beyond  those  in  finding 
facts.  The  facts  as  found  by  you  must  be  based  upon  those  things,  and  nothing 
also. 

You  must  act  fairly.  You  must  use  good  judgment.  You  must  apply  your 
powers  of  reasoning,  and  j'ou  must  not  allow  yourselves  to  be  influenced  by 
consideration  of  bias  or  prejudice  or  sj^mpathj'  or  emotion  or  against  anyone 
connected  in  or  connected  with  this  trial. 

You  make  your  decision  as  to  what  those  facts  are,  apply  those  facts  to  the  law 
as  I  give  it  to  you,  and  render  a  verdict  accordingly.  That  is  your  job. 

The  process  of  finding  facts  is  a  search  for  the  truth.  In  fact,  that  is  the  meaning 
of  the  word  "verdict".  Your  verdict  in  this  case  should  and  must  speak  the  truth 
as  between  the  Commonwealth  and  the  accused  on  this  indictment. 

Therefore,  bear  in  mind  all  times  that  in  your  capacity  as  judges  of  the  facts 
you  are  conducting  a  search  for  the  truth,  a  search  for  the  facts  in  this  case. 

You  have  seen  that  everything  that  was  said  before  you,  the  jury,  was  care- 
fully recorded  bj^  one  or  another  of  the  two  court  reporters  in  this  case.  They 
have  taken  the  record  of  what  has  been  said,  and  daily  transcribed  that  record. 
You  have  seen  those  transcripts.  The  lawyers  have  them.  You  do  not.  When 
you  go  to  a  jury  room,  all  that  you  take  with  you  insofar  as  the  testimony  is 
concerned  is  your  memory  of  what  has  been  sa'id.  You  will  take  the  exhibits. 
You  will  take  a  copy  of  the  indictment.  As  to  the  spoken  word  of  the  witnesses, 
j^ou  will  take,  as  I  said,  only  your  memory  of  what  was  said. 

Now,  when  you  get  to  the  jurj^  room  you  must  consider  all  the  evidence.  Whether 
the  lawyers  in  their  final  arg-uments  referred  to  it  or  not. 

Under  our  rules  of  Court,  the  lawyers  are  allowed  certain  time  for  final  argu- 
ments. It  is  never  long  enough  in  any  case  to  enable  or  to  permit  counsel  to  recall 
to  the  jury  or  to  review  for  the  jur}^  aU  the  evidence  that  has  been  presented.  At 
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best  it  enables  the  lawyer  to  give  a  very  brief  summary  and  to  present  argu- 
ments on  the  eflfect  of  that  summary  and  what  facts  those  lawyers  think  you 
should  find.  Regardless  of  whether  a  lawyer  referred  to  evidence  or  not  in  his 
argument,  you  must  recall  and  consider  the  evidence  presented  at  the  trial.  You 
are  not  relieved  of  that  responsibility  solely  by  reason  of  the  fact  that  a  lawyer 
mav  not  have  referred  to  it  during  the  course  of  his  argument. 

Now,  sometimes  judges  attempt  to  give  a  review  or  a  summary  of  the  evidence 
to  the  jury.  I  shall  not  do  so  except  where  it  is  necessary  to  illustrate.  The  evi- 
dence is  as  fresh  in  your  mind  as  it  is  in  mine.  It  is  your  memory  of  what  the 
evidence  is  that  controls,  and  not  mine. 

It  may  be,  as  I  have  said,  necessary  to  make  reference  to  some  part  or  parts  of 
the  evidence.  If  I  do  that,  it  will  be  for  the  sole  purpose  of  demonstrating  the  rule 
of  law  or  the  application  of  a  rule  of  law.  You  are  not  to  assume  from  any  such 
reference  made  by  me  that  the  evidence  to  which  I  refer  is  the  only  evidence  which 
you  must  consider  or  that  it  is,  the  only  important  evidence,  or  that  the  facts  that 
I  refer  to  are  in  anyway  indication  of  the  importance  in  relation  to  the  rest  of  the 
evidence.  You,  and  you  alone  must  decide  what  evidence  is  important.  You,  and 
you  alone,  will  have  to  decide  on  what  weight  must  be  given  to  evidence  and  to  take 
my  reference  to  it  as  being  for  the  sole  purpose  of  illustrating  the  application  of 
some  rule  of  law  and  not  for  the  purpose,  not  for  the  purpose  of  emphasizing  any 
particular  part  of  the  evidence. 

If  when  you  get  to  the  jury  room  it  occurs  to  you  or  appears  to  you  that  the 
testimony  of  a  given  witness  was  in  any  way  different  from  statements  made 
about  that  testimony  in  arguments  by  counsel  or  by  me,  your  memory  of  what 
the  testimony  was  will  control  over  anything  which  either  counsel  said  or  what  I 
say. 

How,  in  making  that  statement  I  do  not  do  it  because  of  any  thought  that 
counsel  has  intentionally  misstated  any  evidence.  I  don't  believe  they  have.  I'm  not 
sure  that  they  have  even  misstated  any,  let  p.lone  intentionally,  misstated  any. 
But  the  spoken  word  always  leaves  a  different  impression  on  different  persons  who 
hear  it.  And  the  lawyers  may  have  given  to  you  what  they  heard  or  thought  they 
had  heard  from  the  witness.  But  when  it  comes  to  a  question  of  what  a  witness 
said,  it  is  what  you  remember  that  counts. 

In  any  event,  if  there  is  any  discrepancy  or  difference  or  inconsistency  between 
your  memory  and  that  regard  and  the  statements  by  counsel  or  by  me  in  that 
regard,  you  must  remember,  I  repeat,  that  you  are  the  sole  judges  of  what  the 
facts  are,  and  it  follows  from  that  that  you  are  also  the  sole  judges  of  the  credi- 
bility, the  truthfulness,  and  the  veracity  of  every  witness  who  testifies  during  this 
trial.  You,  hkewise,  are  the  sole  judges  of  the  weight  to  be  given  to  various  por- 
tions of  the  evidence  which  has  been  presented,  whether  they  be  in  the  form  of 
testimony  or  in  the  form  of  exhibits. 

As  to  each  of  the  witnesses  who  appeared  at  this  trial  you  should  give  separate 
consideration  on  the  question  of  credibility,  truthfulness  or  veracity  of  that  wit- 
ness, and  separate  the  truthful  and  the  accurate  from  the  untruthful  if  indeed 
there  be  anv,  or  the  inaccurate,  if  indeed  there  be  any.  As  the  solo  judges  of  the 
credibility  of  the  witness  and  the  weight  of  the  evidence  you  have  it  in  your 
power  to  separate  the  testimony  of  any  witness  as  either  truthful  or  accurate  m 
its  entiretv  if  it  impressed  you' that  way,  or  reject  it  as  either  truthful  or  inac- 
curate in  its  entirety  if  it  impressed  you  that  way.  You  are  not  hmited  to  either 
of  those  two  extremes.  If  you  had  a  witness  say  whose  testimony  you  think  was 
trutliful,  and  if  it  appeared  to  you  that  it  was  accurate  in  part  only,  then  you 
may  accept  the  part  that  you  find  to  be  accurate  and  reject  the  rest.  That  is  a 
decision  which  you  must  niake,  and  you  alone  must  make,  as  to  the  truthfulness 
and  accuracy  of  the  testimony,  the  evidence  in  this  case. 

After  you  have  made  that  decision  and  separation,  if  it  is  warranted  then  yon 
must  consider  the  parts  of  the  evidence  that  you  have  accepted  as  truthful  and 
accurate  and  decide  what  weight  you  shall  give  to  it  in  relation  to  other  similar 
parts  of  the  evidence.  It  is  for  you,  and  you  alone,  to  decide  whether  you  will 
give  greater  weight  to  one  piece  "or  kind  of  evidence  than  you  do  to  another. 

Now,  how  do  you  go  about  this  preliminary  decision  as  to  the  quality  of  the 
testimony  of  a  witness?  I've  told  you  already  that  you  must  take  each  witness 
separately  and  applv  certain  tests  or  yardsticks  or  standards  as  to  that  witness. 
First  of  all,  consider  the  impression  that  a  witness  made  on  you  while  he  was 
on  the  witness  stand  testifying.  You  as  jurors  do  not  just  sit  and  listen,  ^ou 
also  look.  You  have  a  chance  to  observe  and  size  up  each  witness  when  he  or  she 
is  on  the  stand. 
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He  or  she  certainly  makes  and  leaves  an  impression  on  you  during  his  or  her 
testimony.  If  there  is  anything  in  the  manner  or  the  conduct  or  the  actions  of  the 
witness  while  on  the  stand  which  in  your  opinion  bears  upon  or  affects  your  decision 
as  to  his  or  her  credibility  or  the  weight  of  his  or  her  testimony,  you  consider  that. 

You  should  consider  whether  any  witness  who  appeared  at  the  trial  was  an 
interested  witness,  in  the  sense  that  he  or  she  would  be  affected  in  any  way.  You 
should  also  consider  whether  or  not  there  exists  any  feelings  between  witnesses  and 
the  defendant,  or  witnessess  and  other  witnesses.  By  feelings  I  mean  a  feeling  in 
favor  of  or  against  a  defendant,  or  in  favor  of  or  against  other  witnesses.  Was  there 
some  hostility  against  some  one  disclosed  in  the  testimony  of  any  witness  who 
appeared  before  you?  That  is  for  you  to  determine. 

If  you  find  that  as  to  a  witness,  there  existed  some  feeling  for  or  against  the 
defendant,  you  should  consider  that  fact,  and  it  is  for  you  to  decide  what  bearing, 
if  indeed  it  has  any  bearing,  upon  the  credibihty  and  the  weight  of  the  testimony 
given  by  that  particular  witness. 

Finally  on  the  question  of  credibility  and  weight  or  value  of  the  testimony  of  a 
witness,  you  will  have  in  mind  that  certain  things  in  this  case  took  place  ,'sometime 
ago.  You  should  consider  the  lapse  of  that  period  of  time  as  it  may  affect  the 
memory  of  the  witness.  It  is  for  you  to  decide  whether  any  lapse  of  time  has  or  has 
not  affected  the  memory  of  a  witness. 

You  should  consider  and  make  a  judgment  as  to  whether  the  memory  of  a 
witness  if  clear,  whether  it  is  good  or  fair  or  poor,  or  vague  or  hazy,  or  whatever, 
description  you  may  have  based  upon  your  consideration.  You  should  consider  that 
in  connection  with  the  decision  of  credibility  and  weight  of  the  testimony  of  the 
witnesses. 

As  to  the  testimony  of  a  witness  or  witnesses,  and  bearing  upon  the  question  of 
credibility  and  weight  of  the  testimony,  the  matter  or  issue  of  whether  a  witness 
at  any  time  before  made  any  statement  or  statements  that  were  different  from  or 
contrary  to  or  inconsistent  with  the  testimony  given  by  that  witness  on  the  stand 
in  this  particular  trial.  You  should  consider  earlier  inconsistent  statements,  if 
indeed  there  are  any  in  your  judgment,  and  it  is  for  you  to  decide  whether  that 
bears  upon  the  credibility  or  the  weight  of  the  testimony  which  that  witness  gave 
at  the  trial.  The  extent  to  which  it  may  bear  is  for  you  to  decide.  The  existence  of 
any  earlier  inconsistent  statement,  if  indeed  there  is  any,  may  be  considered 
solely  for  the  purpose  of  determining  this,  question  of  credibility  and  weight  of 
testimony  of  that  witness  as  he  gave  his  testimony  at  this  trial. 

Now,  you  have  observed  that  a  witness  cannot  take  the  stand  and  just  make 
a  speech.  He  is  asked  a  question  and  he  is  expected  to  answer  that  question  if  he 
can.  However,  he  cannot  go  on  from  there  and  volunteer  anything  he  feels  should 
be  added  to  the  answer  to  that  particular  question.  If  the  witness  goes  beyond  the 
scope  of  the  question  in  what  he  says  by  way  of  answer,  the  answer  may  be 
stricken  by  the  Court  insofar  as  it  is  not  responsive.  Where  the  Court  ordered  that 
part  of  an  answer  be  stricken,  you  will  consider  only  that  part  of  the  answer 
which  has  been  allowed  to  stand. 

Counsel  both  for  the  Commonwealth  and  for  the  defendant  made  opening  state- 
ments for  their  clients  after  the  clerk  read  the  indictment.  Nothing  which  counsel 
have  said  in  their  opening  statement  is  to  be  treated  as  evidence.  It  is  not  evidence. 
No  opening  statement,  whether  made  by  counsel  for  the  Commonwealth  or  counsel 
for  the  defendant,  in  evidence,  and  no  fact  can  be  found  on  the  basis  of  such  open- 
ing statements  by  counsel.  They  made  openings  to  indicate  what  they  believed 
would  be  the  general  nature  of  the  testimony  to  be  presented.  Opening  statements 
are  designed  to  be  helpful.  They  are  not  evidence  and  not  to  be  treated  by  you  in 
any  way  as  evidence  in  this  case. 

I  have  mentioned  the  word  "inferences"  in  relation  to  findings  of  fact  by  you. 
Now,  what  do  we  mean  when  we  speak  of  the  inferring  of  facts,  or  the  drawing  of 
inferences?  We  mean  simply  the  process  by  which  we  conclude  from  one  or  several 
known  facts  the  existence  of  some  other  "fact  or  facts.  And  we  do  it  because  the 
fact  or  facts  which  we  infer  or  conclude  follow  logically  and  naturally  from  the 
fact  or  the  facts  that  have  been  found. 

During  final  arguments  yesterday  there  was  given  to  you  an  illustration  of, 
the  drawing  of  inferences.  I  refer  to  it  in  my  own  language.  Suppose  at  night  you 
look  out  of  your  window  and  see  it  is  snowing  and  that  the  walk  to  your  home  is 
white  and  clear  and  untrampled  by  any  marks.  In  the  morning  when  you  get  up 
you  find  at  your  door  a  delivery  of  milk,  and  see  on  the  walk  up  to  your  home  that 
there  are  footprints  in  the  snow,  upon  the  walk  that  the  evening  before  showed  no 
footprints. 
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You  could  conclude  from  that  that  during  the  evening  or  after  it  had  started  to 
snow  that  the  milk  man  had  arrived  and  walked  up  to  your  door  and  delivered  the 
milk  and  left.  That's  a  simple  example  of  the  drawing  of  an  inference  that  the  milk 
man  had  been  there,  had  made  his  delivery  and  had  left.  You  didn't  see  the  milk 
deUvered,  but  from  your  knowledge  of  what  you  found,  what  you  saw,  you  can  of 
course  conclude  that  that  delivery  had  been  made.  This  is  a  simple,  elementary 
illustration  of  a  situation  where,  on  the  basis  of  some  known  fact  or  facts,  you  infer 
the  existence  of  another  fact.  This  example  might  be  multiplied  without  end,  but  it 
would  not  make  my  definition  of  the  word  "inferences"  any  clearer. 

However,  in  regard  to  inferences,  you  can  engage  in  the  drawing  of  inferences 
only  when  you  start  with  a  foundation  built  upon  a  fact  or  facts  first  established 
beyond  a  reasonable  doubt  by  the  evidence  presented  at  the  trial.  Then  you  may 
infer  only  such  other  facts  as  logically  and  reasonably  flow  thereform.  You  cannot 
pyramid  one  inference  on  top  of  another.  You  cannot  engage  in  any  speculation 
or  conjecture.  You  may  only  first  find  a  fact  on  the  basis  of  the  evidence  presented, 
and  then  you  may  infer  therefrom  whatever  logically  and  naturaUy  and  reasonably 
follows  therefrom. 

I  have  discussed  with  you  the  manner  and  means  of  weighing  the  testimony  of 
witnesses.  Now  I  address  myself  to  you  on  the  question  of  expert  testimony. 

Ordinarily  a  witness  is  not  allowed  to  give  an  opinoin.  However,  there  are 
certain  exceptions  to  that  rule.  One  of  those  exceptions  is  concerned  with  the 
testimony  of  people  who,  by  reason  of  their  education  and  training  and  experience, 
such  as  physicians,  are  allowed  to  express  an  opinion  in  the  particular  field  in 
which  they  have  been  educated  and  trained  and  in  which  they  are  experienced 
and  engaged.  The  fact  that  a  witness  under  such  circumstances  does  give  an 
opinion,  that  is,  his  opinion  as  to  a  given  set  of  circumstances,  does  not  cloak  that 
opinion  with  any  greater  weight  than  the  testimony  of  other  witnesses.  You  will 
consider  such  opinion  evidence  and  weigh  it  as  carefully  as  you  weigh  any  other 
testimony  in  the  case.  You  may  accept  it  if  you  find  it  credible  and  trustworthy 
and  knowledgeable,  or  you  may  reject  it  if  you  do  not,  just  as  in  the  testimony 
of  other  witnesses.  You  may  accept  in  part  or  reject  in  part.  That  is  determined 
by  your  view  of  the  type  and  kind  of  evidence,  and  your  view  of  the  opinion  that 
his  V)GGri  offcrGci 

Both  counsel  in  this  case  have  frequently,  and  properly,  objected  to  questions 
that  have  been  asked  by  one  or  by  the  other.  Now,  each  counsel  has  a  perfect 
right  to  make  those  objections.  The  propriety  of  the  question  or  the  answer  is  not 
to  be  left  solely  to  the  decision  of  the  interrogator  or  the  witness.  If  a  question  is 
asked  by  one  lawyer  which  the  other  thinks  is  not  proper  or  not  relevant  or  does 
not  conform  with  the  rules  of  evidence,  that  counsel,  either  the  defendant's  counsel 
or  the  District  Attorney,  has  a  right  to  object.  The  Court  rules  on  those  objections. 
The  defendant's  counsel,  if  he  is  not  satisfied  with  the  ruling  in  the  case,  may 
state  that  he  takes  an  exception.  He  has  a  perfect  right  to  do  that.  Lawyers  are 
here  representing  clients,  and  they  are  expected  and  indeed  in  this  case  certainly 
have  done  their  very  best  to  represent  their  respective  cUents.  That  includes  more 
than  just  asking  questions.  It  includes  handling  legal  questions  that  they  feel 
have  arisen. 

Now,  I  say  the  objections  which  you  have  heard  are  not  evidence,  the  exceptions 
are  not  evidence,  the  defendant's  counsel  and  counsel  for  the  prosecution,  whether 
objecting  or  excepting,  have  a  perfect  right  to  do  what  they  do.  And  you  are  not 
to  draw  any  inferences  against  or  unfavorable  to  any  lawyer  or  to  any  client 
represented  by  any  lawyer,  or  any  defendant,  by  reason  of  the  fact  that  the  lawyers 
make  objections  or  took  exceptions. 

I  have  previously  spoken  to  you  about  opening  statements  of  counsel.  At  the 
close  of  the  evidence  in  this  case,  counsel  had  an  opportunity  to  present  final 
arguments  after  the  close  of  the  evidence  in  behalf  of  their  respective  clients.  They 
had  a  right  to  attempt  to  convince  you  of  the  position  of  their  respective  clients. 
But  at  the  time  that  the  attorneys  presented  those  final  arguments,  the  evidence 
had  been  closed.  That  means  that  nothing  said  in  the  course  of  final  argument  is 
to  be  treated  as  evidence. 

The  facts,  I  repeat,  found  by  you  must  be  based  on  the  evidence  which  came 
into  this  trial  before  that  evidence  was  closed.  The  arguments  are  designed  to 
be  helpful.  They  are  designed  to  present  the  position  of  the  respective  defendant 
and  the  Commonwealth.  But  they  are  not  to  be  used  by  you — they  are  not  to 
be  used  by  you  as  the  basis  of  a  finding  of  fact  or  facts. 

During  the  introduction  of  evidence  in  the  case,  there  were  certain  times  at 
which  the   Court  allowed  evidence  but  under  certain  limitations.   When  such 
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limitations  were  imposed  on  that  evidence,  you  will  observe  the  limits  that  t he- 
Court  has  imposed  in  regard  to  j^our  consideration  of  tliat  evidence. 

Now,  I  had  discussed  with  you  at  some  length  matters  concerning  your  role 
as  jurors  and  the  means  and  methods  which  you  may  adopt  in  weighing  the 
evidence  in  your  consideration  of  this  case.  I  had  discussed  the  matter  of  evidence, 
the  matter  of  opening  arguments  and  closing  arguments,  the  matter  of  credibility, 
inferences  and  expert  testimony.  I  now  go  on  to  discuss  with  you  the  presumption 
of  innocence,  and  the  burden  on  the  Commonwealth  to  prove  its  case  beyond  a 
reasonable  doubt. 

By  virtue  of  our  Constitution  and  the  Constitution  of  the  United  States  and 
its  provisions,  every  defendant  in  a  criminal  case  is  presumed  to  be  innocent.  He 
has  no  burden  of  proving  his  innocence.  He  cannot  be  compelled  to  present  any 
evidence.  He  has  a  right  to  insist  that  the  Commonwealth  which  brought  the 
charge  against  him  prove  that  charge,  and  proceed  to  prove  that  charge,  if  indeed 
it  is  able  to  do  so,  by  proof  beyond  a  reasonable  doubt.  The  burden  of  proving  the 
case,  as  I  have  said,  is  on  the  Commonwealth,  to  prove  its  case  beyond  a  reason- 
able doubt.  Unless  the  Commonwealth  does  that,  the  defendant  is  entitled  as  a 
matter  of  right  to  a  verdict  of  not  guilty. 

The  presumption  of  innocence  is  with  the  defendant  before  the  trial  starts, 
as  it  starts  and  all  through  the  trial,  and  it  continues  unless  the  Commonwealth, 
by  evidence  presented  at  the  trial,  satisfies  you  jurors  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty.  The  presumption  of  innocence  does  not  disappear 
the  moment  that  some  evidence  is  presented  against  the  defendant.  He  has  the 
benefit  of  that  presumption  right  up  to  the  point  when  the  jury  is  satisfied,  if 
indeed  it  is  ever  satisfied,  that  the  evidence  proves  his  guilt  beyond  a  reasonable 
doubt.  As  I  have  said,  unless  that  point  is  reached,  he  has  a  right  to  insist  that 
he  be  found  not  guilty. 

The  presumption  means  also,  in  part,  that  the  defendant  has  no  burden  what- 
soever in  establishing  his  innocence.  He  does  not  have  to  come  forth  and  convince 
you  that  he  is  innocent.  The  burden  is  the  other  way,  it  is  on  the  Commonwealth. 
This  presumption  of  innocence  means,  among  other  things,  that  the  fact  that  there 
was  an  investigation  concerning  the  defendant  before  the  trial  started,  the  fact 
that  his  case  was  considered  by  a  grand  jury,  the  fact  that  an  indictment  was 
returned  is  absolutely  no  evidence  of  guilt,  and  you  can  draw  no  inference  against 
him  for  any  of  those  reasons. 

The  presumption  also  means  that  the  defendant  cannot  be  convicted  on  con- 
jecture or  surmise  or  speculation  or  suspicion  or  rumor.  It  means  that  he  must 
be  acquitted,  unless  the  Commonwealth  presents  evidence  of  a  kind  and  of  a 
quaUty  which  you,  the  jury,  consider  sufficient  to  convince  you  beyond  a  reason- 
able doubt  that  the  defendant  is  guilty. 

What  do  we  mean  by  the  term  "reasonable  doubt"?  It  does  not  mean  that  you 
need  to  be  convinced  beyond  all  possible  doubt.  It  does  not  mean  that  the  Com- 
monwealth is  required  to  prove  any  fact  or  facts  to  an  absolute  degree  of  cer- 
tainty. It  means  that  the  Commonwealth  must  present  evidence  of  a  kind  and 
of  a  quality  which  leads  you,  the  jurors,  to  a  state  of  mind  where  you  are  free 
from  any  doubt  founded  upon  reason  as  to  the  existence  of  all  the  essential  ele- 
ments of  the  crime  charged.  It  means  free  from  the  kind  of  doubt  which  would 
exist  in  the  mind  of  a  reasonable  person  who,  after  hearing  the  evidence  which 
has  been  presented,  is  making  a  conscientious  and  earnest  effort  in  search  for  the 
truth.  That  is  what  is  meant  by  reasonable  doubt.  It  is  sometimes  described  as 
proof  to  a  degree  or  extent  that  is  called  a  moral  certainty. 

If  in  the  search  for  the  truth  which  you  now  must  undertake  you  end  up  with 
a  reasonable  doubt  as  to  the  existence  of  any  essential  fact  of  the  crime  charged, 
then  the  verdict  of  not  guiltj^  must  be  returned  as  to  that  charge. 

In  deciding  whether  the  Commonwealth  has  or  has  not  sustained  the  burden 
of  proof,  the  test  is  not  the  number  of  witnesses,  it's  not  the  length  of  time  that 
the  witnesses  have  been  on  the  witness  stand  or  the  length  of  time  it  has  taken 
one  side  or  the  other  to  present  its  case.  It  is  not  the  number  of  papers  or  exhibits 
that  have  been  presented.  It  is  not  the  quantity,  it  is  the  quality  of  the  evidence 
that  counts. 

Weigh  that  evidence.  Consider  the  testimony  of  each  witness.  Consider  each 
exhibit  in  the  manner  in  which  I  instructed  you  previously,  and  make  a  decision 
as  to  whether  the  Commonwealth  has  or  has  not  sustained  this  burden  of  proof. 
In  considering  v.hether  or  not  this  has  been  done,  you  must  keep  in  mind  the 
proposition  that  when  the  evidence  tends  equally  to  sustain  either  of  two  incon- 
sistent propositions,  neither  of  them  can  be  said  to  have  been  established  by 
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legitimate  proof.  In  order  for  you  to  find  the  defendent  guilty  therefore  it  follows 
that  the  evidence  must  be  such  as  to  prove  beyond  a  reasonable  doubt  the  guilt 
of  the  defendant  and  to  exclude  any  other  reasonable  hypothesis. 

The  defendant  in  this  case,  as  I  brought  to  your  attention  at  the  very  beginning 
of  the  charge,  has  been  indicted  for  the  crime  of  manslaughter — a  crime  that  is 
declared  to  be  a  felony  under  the  provisions  of  Chapter  255,  Section  13  of  the 
general  laws  of  Massachusetts. 

I  am  going  to  declare  a  short  recess,  and  when  you  return  I  will  go  into  the 
matter  of  manslaughter  and  the  more  specific  details  of  this  case. 

[Recess  at  11:22  a.m.] 

[After  recess,  at  11:45  a.m.] 

The  Court.  Just  before  the  recess,  Mr.  Foreman  and  ladies  and  gentlemen,  I 
had  referred  to  the  fact  that  this  indictment  was  brought  under  Chapter  265.  It 
is  Section  13  of  that  chapter  of  the  general  laws  of  Massachusetts. 

Now,  many  years  ago  in  the  famous  Webster  murder  case,  Lemuel  Shaw,  one 
of  the  great  Chief  Justices  of  our  Supreme  Court,  of  the  Supreme  Judicial  Court, 
laid  down  a  definition  of  manslaughter  in  this  language  in  part: 

"Manslaughter  is  the  unlawful  killing  of  another  without  malice."  It  is  termed 
involuntary  manslaughter  when  the  death  of  another  is  caused  by  some  unlawful 
act  not  accompanied  by  any  intention  to  take  life. 

Manslaughter  may  arise  in  cases  where  there  was  no  intention  to  cause  death 
or  bodily  injury  by  an  allegation  that  the  conduct  of  a  defendant  is  so  wanton 
or  reckless  in  his  act  or  the  omission  to  act  that  it  causes  a  death. 

In  order  to  understand  what  constitutes  reckless  or  wanton  conduct  you  must, 
perhaps,  first  understand  what  constitutes  negligence  or  gross  negligence  on  the 
one  hand  and  wanton  or  reckless  conduct  on  the  other. 

Negligence  is  the  failure  of  a  responsible  person  either  by  omission  or  by  action 
to  exercise  the  care,  vigilence  and  forethought  which  in  the  discharge  of  the  duty 
then  resting  on  him  a  person  of  ordinary  caution  and  prudence  are  to  exercise 
under  the  particular  circumstances.  The  idea  of  negligence  involves  a  duty 
toward  the  person  injured  or  killed  to  use  as  much  care  for  his  safety  as  a  man  of 
ordinary  prudence  would  have  used  under  all  those  circumstances.  The  failure 
to  perform  that  duty  is  called  negligence.  It  is  sometimes,  if  indeed  it  is  aggre- 
vated,  called  gross  negligence. 

But  negligence  or  carelessness  or  gross  negligence  is  not  sufficient  to  prove  thft 
crime  of  manslaughter.  Negligence  is  different  from  wanton  or  reckless  conduct. 
The  essence  of  wanton  or  recldess  conduct  is  the  doing  of  an  act  or  the  omission 
to  act  where  there  is  a  duty  to  act,  which  commission  or  omission  involves  a  high 
degree  of  likelihood  that  substantial  harm  will  result  to  another. 

Wanton  or  reckless  conduct  amounts  to  what  has  been  described  as  indifference 
to  or  a  disregard  of  the  probable  consequences  to  the  rights  of  others.  Wanton  or 
reckless  conduct  is  the  legal  equivalent  of  intentional  conduct.  If  by  wanton  or 
reckless  conduct  the  death  is  caused  to  another,  the  person  guilty  of  such  conduct 
may  be  guilty  of  manslaughter. 

Now,  that  offense,  that  is  the  offense  of  manslaughter,  from  the  definition  that 
I  have  given  you,  should  be  readily  understandable.  And  in  most  cases  it  is. 
However,  I  must  go  beyond  that  generalized  discussion  in  this  particular  case 
because  of  the  decisions  that  have  been  handed  down  to  us  by  the  Supreme 
Court  of  the  United  States.  Therefore,  I  now  discuss  with  you  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  cases  of  Roe  versus  Wade  and 
Doe  versus  Bolton,  which  decisions  came  down  on  January  22,  1973,  just  two 
years  prior  to  the  time  when  you  ladies  and  gentlemen  were  listening  to  evidence 
in  this  case. 

I  tell  you  first  the  effect  of  a  decision  of  the  United  States  Supreme  Court 
when  it  involves  a  determination  of  constitutional  questions,  upon  the  law  tha.t 
exists  or  previously  existed  in  this  or  any  other  state. 

Where  the  determination  of  a  constitutional  question  is  involved  and  the 
United  States  Supreme  Court  passes  on  that  question,  that  determination  governs, 
and  it  may  be  that  any  statutory  law  or  judicial  decision  in  any  one  of  the  states 
may  be  affirmed,  or  it  may  be  that  the  decision  is  such  that  any  statutory  law  or 
judicial  decision  in  any  of  the  states  may  be  declared  invalid  because  of  constitu- 
tional infirmities  that  the  United  States  Supreme  Court  has  found  to  exist. 

In  the  cases  that  I  have  referred  to,  and  I  speak  now  of  the  case  of  Roe  versus 
Wade,  the  United  States  Supreme  Court  was  deciding  an  issue  raised  under  the 
Fourteenth  Amendment,  and  involving  the  discussion  and  a  determination  of 
the  rights  of  individuals  under  the  Fourteenth  Amendment  and  the  Ninth  Amend- 
ment to  the  Constitution  of  the  United  States. 
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That  decision  discusses  in  great  detail  a  citizen's  right  of  privacy.  It  was  a 
decision  setting  out  the  limits  to  which  the  various  states  could  go  in  setting  up 
criminal  sanctions  in  regard  to  abortion. 

Now,  whether  you  like  that  decision  or  not,  whether  you  approve  of  it,  whether 
you  disapprove  of  it,  whether  you  feel  that  it  was  beyond  the  compass  of  the  U.S. 
Supreme  Court  to  decide  as  it  did,  nevertheless  I  charge  you,  and  I  charge  you 
specifically,  that  you  must  accept  the  law  as  I  give  it  to  you  in  regard  to  this 
limitation  of  the  right  of  any  state,  including,  of  course,  the  Commonwealth  of 
Massachusetts,  to  proscribe  abortion  under  those  decisions. 

Now,  nowhere  in  our  U.S.  Constitution  is  the  right  of  privacy  specifically 
mentioned,  but  by  judicial  determination  it  has  been  decided  that  the  citizens  of 
the  various  states  have  a  right  to  privacy  that  is  protected  under  the  U.S.  Con- 
stitution, guaranteed  under  the  Fourth  Amendment,  and  referring  back  to  seven 
of  the  first  ten  amendments.  Roe  versus  Wade  determines  that  as  far  as  abortions 
are  concerned. 

State  criminal  abortion  laws  that  except  from  criminality  only  a  life-saving 
procedure  on  the  mother's  behalf,  without  regard  to  the  stage  of  pregnancy  and 
other  interests  involved,  violates  the  due  process  clause  of  the  Fourteenth  Amend- 
ment which  protects  against  a  state  action  which  invades  a  person's  right  to  privacy 
including  a  woman's  qualified  right  to  terminate  her  pregnancy.  Although  the 
state,  in  this  case  the  Commonwealth  of  Massachusetts,  cannot  override  that 
right  to  privacy,  nevertheless  it  has  legitimate  interests  in  protecting  both  the 
pregnant  woman's  health  and  the  potentiality  of  human  life,  each  of  which 
interests  grows  and  reaches  a  "compelling"  point  at  various  stages  of  the  woman's 
approach  to  term. 

Roe  versus  Wade  specifically  decides: 

(a)  for  the  stage  prior  to  approximately  the  end  of  first  trimester,  the  abortion 
decision  and  its  effectuation  must  be  left  to  the  medical  judgment  of  the  pregnant 
woman's  attending  physician. 

(6)  for  the  stage  subsequent  to  approximately  the  end  of  the  first  trimester,  the 
State,  in  promoting  its  interests  in  the  health  of  the  mother,  may,  if  it  chooses, 
regulate  the  abortion  procedure  in  ways  that  are  reasonably  related  to  maternal 
health. 

(c)  for  the  stage  subsequent  to  viability,  the  State  in  protecting  its  interest  in 
the  potentiality  of  human  life,  may,  if  it  chooses,  regulate  and  even  prescribe 
abortion  except  when  necessary  in  appropriate  medical  judgment  for  the  preserva- 
tion of  the  life  and  the  health  of  the  mother. 

The  Commonwealth  of  Massachusetts  thus,  by  virtue  of  that  portion  of  the 
decision  to  which  I  have  just  referred  found  that  it's  prior  laws  on  this  subject 
were  invalidated,  and  in  effect  became  null  and  void. 

I  charge  you  that  between  the  date  of  the  decision  of  Roe  and  Wade,  January 
22,  1973,  and  Doe  versus  Bolton,  decided  the  same  day,  and  the  date  of  October  3, 
1973,  with  which  date  we  are  concerned  in  the  instant  case,  the  Commonwealth  of 
Massachusetts  had  not  by  any  legislative  action  chosen  to  regulate  the  abortion 
procedure  within  the  terms  laid  out  by  the  decision  in  Roe  versus  Wade.  So  that 
decision  in  Roe  versus  Wade  and  Doe  versus  Bolton  is  absolutely  controlling 
within  the  rules  laid  down  therein  on  the  subject  of  abortion,  and  that  at  the  time 
of  the  hysterotomy  in  this  case,  on  October  3,  1973,  the  Commonwealth  of  Mas- 
sachusetts had  not  taken,  as  I  said,  any  legislative  steps  to  regulate  or  proscribe 
abortion  in  any  form  or  to  any  extent. 

Thus  we  have  in  the  consideration  of  this  case  that  you  have  been  hearing  the 
law  of  manslaughter  is  inextricably  intertwined  with  the  January  22,  1973  decision 
in  the  two  cases  to  which  I  have  just  referred. 

Because  of  this  I  will  give  you  certain  definitions,  words  that  have  been 
accepted,  by  the  U.S.  Supreme  Court  therein. 

You  will  have  in  mind  that  during  the  course  of  this  trial  various  witnesses  have 
been  allowed  to  give  their  definitions  of  certain  terms,  such  as  "abortion",  "via- 
bility", "potentiality  of  Hfe,"  "birth,"  and  indeed  many  others.  This  has  been 
allowed  so  that  you  would  be  better  able  to  understand  the  testimony  of  those 
particular  witnesses  as  they  answered  the  various  questions  that  were  asked  of 
them. 

This  Court  in  this  trial  had  in  mind  that  various  different  witnesses  may  have 
adopted  different  definitions  in  regard  to  some  medical  terms,  and  that  it  would 
not  have  been  convenient — indeed  it  may  not  have  been  possible — for  you  to  have 
understood  their  testimony  without  knowing  what  they  understood — what  the 
witnesses  understood  the  terms  to  mean  from  a  generally  accepted  medical 
standpoint. 
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However,  the  definitions  that  they  gave  you,  while  presumably  helpful  in 
listening  to  their  testimony,  were  not  legal  definitions  per  se,  and  the  definitions 
to  which  I  refer  must  be  accepted  by  you  as  legal  definitions  under  the  decision  of 
Roe  V.  Wade  and  other  applicable  decisions  and  legal  requirements. 

Let  me  first  discuss  the  words  "Person".  I  do  this  at  the  very  beginning  because 
if  there  had  been  no  "person"  as  such  in  this  case  there  could  not  be  any  conviction 
of  the  crime  of  manslaughter.  That  is  so  because  one  of  the  essential  elements  of 
the  crime  of  manslaughter,  of  course,  is  the  death  of  a  person.  So  we  come  at  the 
very  beginning  to  define  that  word  "person". 

The  Constitution  of  the  United  States  does  not  define  "person"  in  so  many 
words.  There  are  several  references  in  this  regard  in  the  Constitution  for  the 
listing  of  the  determinations  of  citizens  or  qualifications  for  elections,  matters  of 
extradition  proceedings,  and  so  forth.  They  are  found  in  the  First,  the  Twelth  and 
the  Twenty-Second  Amendments  as  well  as  Sections  2  and  3  of  the  Fourteenth 
Amendment,  among  other  places.  In  nearly  all  these  instances,  the  use  of  the  word 
is  such  that  it  has  applicability  only  postnatally.  That  means  after  birth.  None  of 
the  definitions  indicates  with  any  assurance  that  it  has  any  possible  prenatal 
application. 

It  is  implicit  that  the  word  "abortion"  as  used  by  the  United  States  Supreme 
Court  in  Roe  vs.  Wade  is  the  termination  of  a  pregnancy  at  any  time  during  the 
pregnant  woman's  nine  months  of  pregnancy.  The  Supreme  Court  said  in  Roe 
vs.  Wade,  and  it  is  the  law  of  this  land  and  of  this  Commonwealth,  that  the 
abortion  process  and  its  effectuation  must  be  left  to  the  judical  judgment  of  the 
pregnant  woman's  attending  physician. 

I  have  read  to  you  previously  the  three  subdivisions  of  that  decision  which  are 
binding.  The  State  may  not  interfere  in  this  decision  except  in  the  latter  stages  of 
pregnancy,  and  at  that  time  only,  as  I  have  said,  to  insure  that  a  qualified  person 
will  perform  the  abortion,  or  to  proscribe  in  the  latter  stages  after  viaibility  the 
performance  of  an  abortion.  At  the  time  the  facts  in  this  case  took  place,  the 
Commonwealth  of  Massachusetts  had  no  statute  or  laws  in  effect  to  regulate 
abortion.  Therefore  it  follows  that  abortion  in  Massachusetts  at  that  time  was 
protected  by  the  decision  in  Roe  vs.  Wade. 

If  in  your  consideration  of  the  facts  of  this  case — and  I  go  back  saying  "if,"  because 
as  I  have  said  so  often,  you  are  the  sole  judges  of  the  facts — but  if  in  your  con- 
sideration of  the  facts  of  this  case  you  determine  that  the  terms  "viability"  and 
"potential  for  life"  have  any  applicability,  they  are  to  be  taken  as  meaning  first, 
as  to  viability,  the  ability  to  live  postnatally,  that  is,  after  birth,  and  second,  a 
child's  potential  for  life  means  the  power  to  live  outside  of  its  mother,  and  de- 
pendent only  on  its  own  systems. 

A  fetus  is  not  a  person,  and  not  the  subject  of  an  indictment  for  manslaughter. 
In  order  for  a  person  to  exist,  he  or  she  must  be  born.  Unborn  persons,  as  I  said, 
are  not  the  subject  of  the  crime  of  manslaughter.  Birth  is  the  process  which 
causes  the  emergence  of  a  new  individual  from  the  body  of  its  mother.  Once  out- 
side the  body  of  its  mother,  the  child  has  been  born  within  the  commonly  ac- 
cepted meaning  of  that  word. 

Killing  or  causing  the  death  of  a  person  who  is  born  alive  and  is  outside  the 
body  of  his  or  her  mother  may  be  the  subject  of  manslaughter.  In  order  for  the 
defendant  to  be  found  guilty  in  this  case,  you  must  be  satisfied  beyond  a  reason- 
able doubt,  as  I  have  defined  that  term  for  you,  that  the  defendant  caused  the 
death  of  a  person  who  had  been  alive  outside  the  body  of  his  or  her  mother. 

If  you  believe  beyond  a  reasonable  doubt  that  the  defendant,  by  his  conduct, 
caused  the  death  of  a  person,  once  that  person  became  such  as  I  have  defined  the 
word  for  you,  you  may  find  the  defendant  guilty  of  the  crime  of  manslaughter,  if 
that  death  was  caused  by  wanton  or  reckless  conduct  on  the  part  of  the  de- 
fendant. If,  on  the  other  hand,  you  do  not  find  beyond  a  reasonable  doubt  that 
the  defendant  by  his  conduct  caused  the  death  of  a  person,  then  you  must  acquit 
him  of  the  crime  charged. 

And  if  you  find  that  even  though  death  occurred,  it  was  not  due  beyond  a 
reasonable  doubt  to  any  wanton  or  reckless  conduct  on  the  part  of  the  defendant, 
then  likewise  you  must  acquit. 

As  I  remarked  to  you  previously,  by  way  of  example  I  will  comment  on  the 
evidence  that  has  been  presented  in  the  case,  in  part  so  that  you  can  better  under- 
stand the  testimony  and  the  issues.  Merely  because  I  make  comment  on  portions 
of  the  evidence  does  not  mean  that  it  is  more  important  than  other  any  part  of 
the  evidence  presented. 
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Moreover,  it  is  your  recollection  of  the  evidence.  And  if  your  recollection  of  the 
evidence  differs  from  mine,  it  is  your  recollection  which  must  govern  in  your 
deliberations,  and  not  my  recollection. 

You  heard,  for  example,  during  the  course  of  this  trial,  conflicting  evidence 
from  numerous  witnesses  as  to  whether  or  not  the  subject — that  was  the  word 
used^showed  any  signs  of  life  or  had  any  respiratory  activity  outside  of  the  body 
of  its  putative  mother. 

Dr.  Gimenez,  a  prosecution  witness,  testified  in  substance  that  after  the  removal 
from  the  putative  mother,  the  baby  showed  no  signs  of  life  such  as  breathing. 

The  opinion  of  others,  such  as  Dr.  Barnes — and  I  repeat,  I  go  into  this  merely 
by  way  of  example — that  the  baby  was  stillborn.  Dr.  Senirachke  gave  an  opinion 
that  the  baby  had  not  taken  any  extrauterine  breaths.  Dr.  Pritchard  thought 
in  his  opinion,  or  so  testified,  that  the  fetus  was  dead  prior  to  the  hysterotomy, 
after  the  third  attempted  amniocentesis. 

On  the  other  hand.  Dr.  Ward  testified  and  stated  that  the  subject  breathed 
outside  the  putative  mother's  body.  Dr.  Curtis  likewise  testified  for  the  prosecu- 
tion, as  did  Dr.  Ward,  testified  in  substance  that  there  was  respiratory  activity 
on  the  part  of  the  subject  post  natally. 

As  another  example  of  conflicting  testimony,  the  testimony  offered  by 
Dr.  Gimenez  that  he  was  standing  in  front  of  the  surgeon  next  to  the  assistant, 
the  width  of  the  table  away  from  Dr.  Edelin.  Ellyn  Curtis,  an  operating  room 
nurse,  testified  that  she  was  the  operating  room  nurse,  and  that  Dr.  Gimenez 
was  standing  behind  Dr.  Edelin,  looking  over  his  shoulder. 

I  take  these  examples  from  the  voluminous  record  in  this  case  to  point  out  to 
you  ladies  and  gentlemen  of  the  jury  that  certain  conflicts  exist  in  the  testimony 
offered  by  witnesses  at  the  trial.  That  happens  indeed  in  most  trials.  You  must 
decide  who  you  are  going  to  believe.  This  is  something  that  you  and  you  alone 
must  decide.  I  repeat  that  the  demeanor  of  the  witnesses,  their  explanation  of  the 
events,  your  evaluation  of  the  way  in  which  they  formulated  their  answers,  is  all 
to  be  taken  into  consideration  by  you  in  determining  who  you  are  going  to  believe. 
These  two  examples  are  merely  that — examples.  Naturally,  they  are  not  the 
only  evidence  in  this  case  by  any  means,  nor  necessarily  the  most  important, 
nor  in  fact  evidence  upon  which  you,  in  your  judgment,  will  base  any  opinion. 
The  importance  of  any  single  piece  of  evidence  is  for  you  and  you  alone  to  decide. 

I  have  referred  before  to  your  fact-finding  responsibilities.  It  is  part  of  your 
obligation  to  see  to  it  that  justice  is  done  in  this  case.  Your  judgment  is  final  as 
to  the  facts,  and  no  one  can  interfere  with  it. 

Now,  this  indeed  is  an  onerous  responsibility,  to  have  the  final  judgment  of 
the  facts  in  this  case.  I  charge  you  that  you  must  decide  those  facts  and  reach 
your  conclusions  without  sympathy,  without  prejudice,  and  without  emotion  in 
any  part  of  this  case,  and  without  any  prejudice  or  animosity  or  ill  feeling  against 
any  party  in  the  case  or  any  of  the  witnesses  that  have  appeared  before  you. 
Divorce  from  your  mind  any  outside  emotion  that  may  affect  your  judgment. 
You  are  here,  as  I  have  said,  in  an  intense  search  for  the  truth — twelve  independent 
minds  of  various  backgrounds,  all  seeking  to  determine  where  the  truth  lies  by 
your  impersonal  judgment,  dictated  by  your  conscience,  your  intellect,  guided 
by  your  oath  and  by  nothing  else.  I  say  to  you  with  emphasis  that  personal  feelings 
or  opinion  developed  prior  to  your  service  as  jurors  has  no  place  in  your  delibera- 
tions. The  process  of  determining  the  truth  must  be  a  process  devoid  of  personal 
feelings  or  opinions.  It  must  be  a  completely  objective  process. 

Now  Mr.  Foreman  and  ladies  and  gentlemen  of  the  jury:  Your  verdict  must  be 
unanimous.  The  foreman  has  one  vote  just  like  everyone  else  has.  He  will  conduct 
your  deliberations  in  an  orderly  and  dignified  manner  so  that  each  of  you  will  have 
a  chance  to  speak.  There  is  no  pride  of  opinion  in  a  jury  room.  You  must  be  patient 
and  understanding  with  each  other,  because  obstinacy  has  no  place  in  the  jury 
r.  om.  Each  of  you  has  the  same  purpose  and  object  in  mind.  Even  though  you 
differ  from  a  fellow  juror,  you  must  realize  that  he  is  stating  his  opinion,  that  he  is 
just  as  much  interested  in  reaching  the  truth  as  you  are.  The  verdict  you  reach 
must  represent  the  considered  judgment  of  each  juror.  In  order  to  return  a  unani- 
mous verdict,  it  is  necessary  that  each  juror  agree  thereto. 

It  is  your  duty  as  jurors  to  consult  with  one  another,  to  deliberate  with  a  view 
to  reaching  an  agreement,  if  you  can  do  so  without  violence  to  your  individual 
judgment.  Each  of  you  must  decide  the  case  for  themselves,  but  to  do  so  only  after 
an  impartial  consideration  of  the  evidence  with  your  fellow  jurors.  In  the  course 
of  your  deliberation,  do  not  hesitate  to  re-examine  your  own  views,  and  change 
your  opinion  if  you  are  convinced  that  your  own  opinion  is  erroneous.  However,  do 
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not  surrender  your  honest  conviction  as  to  the  weight  or  effect  of  evidence  solely 
because  of  the  opinion  of  fellow  jurors,  or  for  the  mere  purpose  of  returning  a 
verdict. 

You  are  not  partisans;  you  are  judges,  judges  of  the  fact.  Your  sole  intent  is  to 
ascertain  the  truth  from  the  evidence  in  the  case,  and  to  apply  the  law  as  I  have 
given  it  to  you  as  to  those  facts. 

This  has  been  a  protracted  trial.  Therefore,  you  will  take  whatever  time  you  feel 
you  need  in  your  deliberations. 

Before  I  close  my  charge,  I  wish  particularly  to  thank  you— particularly  to 
thank  you  for  the  attention  you  have  shown  dunng  the  complete  trial.  The  Court 
is  aware  of  the  personal  sacrifices  that  have  been  involved  on  your  part.  But  in 
following  the  evidence,  in  listening  as  carefully  and  intently  as  you  have  done,  in 
applying  logic  and  reason  in  determining  the  facts  under  the  law  as  I  have  given 
it  to  you,  you  will  find  your  reward  in  a  job  well  done. 

I  wish  also  to  make  public  notice  of  the  highly  professional  and  skillful  manner 
in  which  the  attorneys  have  presented  their  cases  in  behalf  of  their  respective 
clients.  You  sometimes  hear,  Mr.  Foreman  and  ladies  and  gentlemen  of  the  jury, 
that  a  lawyer  has  won  a  case,  or  that  a  lawyer  has  lost  a  case.  But  I  say  to  you 
that  in  a  case  that  has  been  prepared  and  tried  as  carefully  and  as  skillfully  as 
this  case  has  been,  that  no  lawyer  loses  anything. 

I  thank  publicly  Mr.  Leary,  the  clerk,  who  has  been  a  tremendous  help  to  me, 
to  the  Court,  and  so  to  you  in  the  skillful  manner  in  which  he  as  an  attorney  has 
acted  in  this  case,  and  to  my  law  clerk,  Mr.  Leon  Lamaire,  whom  you  have  seen 
here  every  day,  who  has  worked  assiduously  in  assisting  me  in  my  efforts  in  this 
case. 

Now  I  say  to  you  that  you  are  asked  to  make  a  finding  in  a  most  sensitive  area 
of  human  relations.  But  whether  a  case  has  national  significance  or  merely  is  of 
neighborhood  interest,  it  is  essential  that  each  and  every  case  receive  the  same 
honest,  careful,  logical  considerations  from  you,  the  jurors.  In  sitting  here,  you  as 
jurors  represent  in  effect  the  judicial  branch  of  our  government,  and  whether  our 
government  succeeds  or  fails,  whether  it  improves  or  deteriorates,  depends  to  a 
great  extent  upon  the  quality  of  justice  that  is  obtained  in  our  courts.  I  have  the 
utmost  confidence  that  that  is  not  misplaced  in  this  instance. 

I  will  see  counsel. 

[Bench  conference  as  follows.] 

Senator  Bayh.  The  charge  of  the  judge  to  the  jury  would  make  it 
possible  for  12  Protestants,  given  certain  testimony,  which  of  course 
the  court  contemplated,  to  still  come  to  the  same  conclusion,  would  it 
not? 

Ms.  Weddington.  That  is  certainly  true.  But  I  think  when  you 
read  the  entire  length  of  the  trial,  and  the  testimony  that  was  pre- 
sented, that  \vith  your  legal  background,  you  might  have  a  feeling  that 
perhaps  the  jury  went  more  on  its  own  sentiments  than  on  the  evidence 
actually  presented. 

I  would  like  to  leave  with  you  a  report  to  the  National  Commission 
for  the  Protection  of  Human  Subjects,  which  does  point  out  at  page 
74,  and  I  have  marked  that  for  you,  that  the  study  points  out  that 
there  are  no  documented  premature  deliveries  earlier  than  24  weeks 
and  less  than  600  grams  that  have  ever  survived.  Once  again,  I  think 
this  is  information  that  I  think  you  should  have  available,  and  if  I  may, 
I  will  leave  that  with  you. 

[The  material  referred  to  follows:] 


317 


Report  to  the  National  Commission  for  the  Protection  of  Hurpsn  .Subjects 


Richard  E.  Bshnnan,    M.  D.  and 

Tove  S.   Rosen,   M.  D. 
College  of  Physicians  and  Surgeons, 

Columbia  UnivcrsiD/  and 

Babies  Hospital,  The  Children's  Mc-dical 

and  Surgical  Center,   Coluinbia -Presbyterian 

Medical  Center 


Consultants: 

Dr. 

Peter  Auld 

Dr. 

Mary  Ellen  Avery 

Dr. 

Gorham  Babson 

Dr. 

V/illiam  Cochran 

Dr. 

Roy  Petrie 

Dr. 

Asa  Seeds 

Dr. 

Michael  Simmons 

Dr. 

Philip  Sunshiiie 

Dr. 

James  Sutherland 

Dr. 

William  Tooley 

Dr. 

Robert  Usher 

Contract:    NOl-HU-52120 


3/75 


318 


TABLE  OF  CONTENTS 


Page 
INTRODUCTION  1 


1.  DEFINITIONS  1 

2.  CHAIhGES  in  survival  RATES  2 

a)  Sources                             •  2 

b)  Limitations  2 

c)  Veif.ht  and  gestational  nge  classifications  and  survival  4 

d)  Survival  trends  for  premature  infants  by  v;eight  groups  5 

i)  Probability  for  survival  of  infants  weighing  less  6 
than  1001  grams 

11)  Probability  for  survival  of  infants  of  28  v;eeV;s  12 
gestational  age  and  less 

111)  Changes  in  survival  at  selected  neonatal  intensive  16 
care  centers 

e)  Special  problem  of  the  discrepancy  botveen  prenatal  prediction  20 
of  fetal  age  and  vjeight  and  the  postnatally  measured  veight 

of  a  premature  infant 

f)  Summary  of  case  reports  of  survivals  at  less  than  601  gram  27 
weight  or  at  gestational  ages  of  24  weeks  or  less 

g)  Quality  of  infants  surviving  after  intensive  care  30 

3.  CHANGES  IN  MEDICAL  TECKNOLOGY  AND  CARE  OVER  TlIE  PAST  DECADE  36 

a)  Introduction  36 

b)  Sources  39 

c)  Limitations  40 

d)  Overview  41 

e)  Ilajor  changes  in  technology  and  care  of  premature  infants  44 

1)  Determining  the  gestational  age  of  a  newborn  Infant  44 

after  delivery 

11)  Resuscitation  46 

ill)   Catheterization  of  umbilical  vessels  in  the  newborn  Infant   49 

Iv)  Monitoring  of  the  neonatal  infant  50 

v)  Oxygen  ''3 

vl)  Mechanical  ventilation  53 

Vli)   Nutrition  54- 

vlll)  The  neonatal  intensive  care  unit  56 

Ix)   Transportation  and  regionalization  of  care  56 

x)  Transitional  care  nursery  57 

xl)   Phototherapy  57 

xll)  Fetal  electronic  monitoring                "  58 


319 


TABLE  OF  CONTEKTS  li 


Page 

xiil)  Fetal  stress  tests  gg 

xiv)  Erythroblastosis  fetalis  or  Rh  incompatibility  go 

xv)  Assessirent  of  fetal  lung  naturity  52 

xvi)   Urinary  estriols  g3 

xvli)   Betanethasone  64 

f)  Potential  areas  for  nedical  advances  directly  related  to  65 
premature  infant  care  dependent  in  part  on  human  fetal 
Investigations 

FOR>nJLATION  OF  CUIDELIKES  FOR  PKYSICIAIIS  66 

a)  Viability  and  nonviability  66 

b)  Fetal  and  prenature  infent  death  69 

c)  Options  and  their  implications  for  premature  infants  71 


320 


Introduction 

This  report  is  organized  into  four  sections: 

1.  Definitions  •    • 

2.  The  changes  that  have  occurred  over  the  past  ten  years  in  survival  rates, 
particularly  v/eight  specific  survival  rates 

3.  The  changes  in  medical  technology  and  care  during  this  period,   including  an 
assessnaent  of  the  present  state  of  technology  and  medical  care  relevant  to 
improving  survival  for  premature  infants 

4.  Based  on  2,  3,  and  present  medical  understanding,  a  foi-mulation  of  possible 
guidelines  for  use  by  physicians  in  determining  whether  a  fetus,  delivered 
spontaneously  or  as  a  result  of  an  induced  abortion  is  viable,   nonviable  or 

dead.    Some  of  the  implications  for  newborn  infant  care  of  various  interpretations 

of  the  biologic  data  will  also  be  indicated. 
1.    Definitions 

The  fetus:    the  human  embryo  from  conception  to  delivery.    (As  in  the  "Peel"  report 
and  the  preliminary  Mahoney  report  to  the  Commission,  no  distinction  is  made  between 
embryonic  and  fetal  periods  of  intrauterine  development. ) 

The  premature  infant:     The  human  fetus  after  delivery  that  weighs  less  than  2500  grams 
(5-1/2  lbs. ),   is  not  bom  dead,  and  is  judged  by  a  physician  in  attendance  to  have  a  chance 
of  surviving  despite  low  weight  and/or  gestational  age.    Thus,   a  stillborn  or  deadbom 
Infant  and  a  100-gram  prematurely  delivered  infant  are  not  counted  In  determining  the. 
Incidence  of  prematurity  or  premature  survival  rates. 
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Fetal  death:    1)  Tlie  death  of  a  product  of  conception  prior  to  complete  expulsion  or 
extraction  from  the  uterus,  or  2)  the  death  of  a  product  of  conception  expelled  from  the 
uterus,  judged  to  have  no  chance  of  sur%'ival  at  deliver)'  because  of  low  v/eight  or  gesta- 
tional age.    Thus,  a  stillborn  or  deadbom  infant  and  a  premature  infant  judged  not  to 
have  any  chance  of  survival  because  of  its  low  v/eight  and/or  gestational  age  may  be 
Included  as  a  fetal  death  for  official  recording  purposes.     In  some  instances  stillborn 
infants  are  recorded  separately. 

Inborn  infant:  An  infant  delivered  in  the  hospital  where  the  infant  is  receiving  neonatal  care. 
Outbom  infant:  An  infant  delivered  in  a  hospital  other  than  that  where  the  infant  is  receiving 
neonatal  care. 

Neonatal  infant:    An  infant  of  less  than  28  days  of  life  for  most  recording  purposes.     Hov.ever, 
commonly  used  to  include  infants  up  to  6  weeks  of  life  who  may,   if  sick,  be  cared  for  in 
Neonatal  Intensive  Care  Centers. 
2.    Changes  in  Survival  Rates 

a)  Sources:  A  survey  was  made  of  the  English  literature,  vital  statistics  for  the  United 
States  and  the  Canadian  province  of  Quebec,  selected  vital  statistics  of  individual  states  and 
unpublished  or  partially  published  data  from  27  major  centers  with  obstetrical  services  and 
special  intensive  care  units  for  premature  units. 

b)  Limitations:    The  United  Nations  and  the  U.  5.  Census  Bureau  estimate  the  world  popu- 
lation at  approximately  3,  850,  000,  000.    Using  the  estimate  of  32  births  per  1,  000  population 
of  1972,  there  are  approximately  123.  5  million  births/year  in  the  world.     There  are 
approximately  3  million  births  in  the  United  States  which  represent  less  than  3%  of  the 

total  world's  births.    The  weight  specific  survival  data  and  related  information  are 
cbtsined  frorri  a  relatiTely  srriall  subset  of  the  births  iii  the  United  Stales  and  Canada 
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selected  on  the  basis  of  availability  and  the  time  constraints  of  the  Commission's  report. 
This  does  not  represent  a  statistical  sampling  of  the  total  world  biiths,  U.S.  births  or 
Canadian  births  over  the  ten-year  period.    Each  of  the  medical  centers  whose  data  arc 
presented  accepts  premature  infants  referred  for  care  after  delivery  elsewhere  (outboni) 
as  well  as  infants  delivered  at  the  center  itself  (inborn).    Data  were  not  available  in  tlie 
U.S.  on  the  total  number  of  deliveries  in  each  area  from  v/hich  the  hospitalized  infants 
are  drav.Ti  and  the  fraction  of  this  total  number  which  the  delivery  of  these  infants  represents. 
Such  data  were  available  for  Quebec  and  one  center  in  Montreal.    Since  a  true  estimate  of 
probability  of  survival  depends  on  this  information,  only  crude  estimates  of  weiglit  specific 
survival  probabilities  were  possible. 

Most  of  the  world,  national  and  state  information  on  births  that  is  collected  makes 
no  attempt  to  record  data  on  premature  infants  by  small  weight  increments;  ratlier, 
all  infants  less  than  2500  grams  and/or  less  than  1000  grams  are  grouped  togetlier. 
There  is  also  an  uncertain  area  where  premature  deaths  and  fetal  deaths  tend  to  merge 
for  recording  purposes.    Depending  on  local  custom  and  laws,  this  area  is  usually  about 
500  grains,  but  may  on  occasion  range  between  500  and  1000  grams. 

The  most  reliable  quality  data  for  weight  specific  survival  were  obtained  from  the 
province  of  Quebec  in  Canada  and  from  a  number  of  individual  neonatal  intensive  care 
centers  and  obstetrical  services  in  the  United  States.    It  is  in  these  medical  centers 
that  the  most  advanced  technology  and  care  have  been  applied  during  the  past  decade. 
It  Is  potentially  possible  In  these  centers  to  evaluate  the  effect  of  changes  on  sur\'ival 
of  premature  Infants  that  cannot  be  detected  for  city,  state  or  national  populations. 
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Using  regional  and  state  data  it  is  difficult  to  evaluate  the  beneficial  or  adverse  effects 
of  changes  in  care  because  of  the  inclusion  of  large  numbers  of  low  risk  premature 
infants  of  birth  weights  of  1500-2500  grams. 

Data  from  selected  neonatal  intensive  care  centers  are  provided  in  Appendix  I. 
These  data  are  limited  because  not  all  centers  had  information  available  for  a  tcn-ycnr 
period.    Most  had  to  review  and  organize  their  data  especially  for  the  Commission, 
giving  priorit)'  to  providing  data  at  small  increments  for  low  birth  weight  groups. 

c)  Weight  and  gestational  at;e  classifications  and  sun'lval:     Up  to  the  present  almost 
all  of  the  information  available  relating  weight  to  gestational  age  during  fetal  life  has  bcc-n 
based  on  correlating  the  weights  of  the  products  of  conception  after  they  have  beca  delivered 
(e.g.,  premature  infant,  deadbom  or  those  products  of  conception  not  judged  to  have  any 
chance  of  surviving)  with  estimates  of  postconception  age  calculated  from  menstrual 
histories  (from  the  first  day  of  the  last  menstrual  period  [LMP]).     Estimates  of  gestational 
age  based  on  LMP  cannot  be  determined  in  15-30%  of  pregnancies.    The  variation  in 
estimated  gestational  ages  at  different  weights  is  presented  in  Table  1.    Conversely,  on 
the  basis  of  observations  in  animals,   in  human  twin  pregnancies,   in  small  groups  of 
women  carefully  monitored  for  date  of  conception  and  menstrual  histor)',   and  from  ultra- 
sound studies  of  fetal  length  and  head  circumference,   it  also  has  been  established  that  a 
substantial  variation  in  weight  may  occur  at  specific  gestational  ages.    The  variation  in 
weight  at  different  gestational  ages  in  centers  surveyed  in  this  report  is  illustrated  in 
Table  2.    The  available  data  relating  percent  survival  to  different  weight  groups  or  to 
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different  gestational  ages  should  be  considered  with  these  variations  in  mind.    Tlie  use 
of  both  weight  and  gestational  age  together  at  birth  is  of  clinical  importance  in  prcdictin.^ 
which  groups  of  infants  are  at  increased  risk  of  death  or  illness  before  clinical  s>Tnptoms 
or  signs  develop.    However,   this  use  is  different  than  relying  upon  a  prenatal  estimate 
of  a  "nonviable"  gestation  age  to  predict  the  likelihood  that  an  infant  v/ill,    in  fact,  be 
bom  at  a  "nonviable"  weight  (see  p.   20). 

d)  Survival  trends  for  premature  infants  by  weight  groups:    There  are  no  national 
or  international  data  available  that  provide  rates  of  survival  by  250  gram  weiglit  groupings 
for  the  past  decade.     Hov/ever,   such  data  are  available  for  New  York  City  and  are  generally 
considered  to  be  of  high  quality  by  authorities  in  the  field  of  public  health  and  epLdcmioloj,y 
Data  are  collected  in  a  uniform  manner  by  the  Department  of  Health  from  all  hospitals  in 
the  Cit)'.    From  1962  to  1971  there  v/as  a  4.  5%  increase  in  the  survival  rate  for  all 
premature  infants  (infants  under  2500  grams)  which  is  equivalent  to  a  26%  reduction  in 
mortality  (Table  3).    The  improvement  in  survival  of  the  non-white  group  was  6.  9^;".   a 
36%  decrease  in  the  mortality  rate.    This  improvement  was  primarily  in  infants  weighing 
less  than  2000  grams  with  increases  of  68%,   20%  and  6%  in  the  survival  rates  of  infants 
in  the  under  1000  gram,    1001-1500  gram,  and  1501-2000  gram  weight  groupings,   respec- 
tively.   When  the  data  available  from  the  thirteen  New  York  City  Premature  Centers  were 
separately  analyzed  (Tables  4-13).  a  further  improvement  in  survival  of  inborn  white _ 
Infants  in  these  same  weight  groupings  v/as  apparent  from  1971  to  1973  for  inborn 
premature  infants,   especially  for  white  infants  of  751-1500  grams  (a  49%  increase  in 
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survival  rate)  and  non-white  751-1000  grams  (a  127%  increase  in  survival  rate  (Tai:)!cs  11-13). 
Further  analysis  of  the  trends  in  these  Centers  suggests  that  there  may  have  been 
Increases  in  survival  in  the  outbom  white  premature  infants  in  1964  (1001-1250  gram 
weight  group)  and  1967  (in  the  three  weight  groups  between  751-1250  grams),   in  all 
outbom  infants  in  1967  and  196S  and  in  inborn  non-white  infants  in  196S  and  1969  (in 
the  three  weight  groups  between  751-1250  grams).     For  purposes  of  general  comparison 
.over  this  same  period  of  time  the  neonatal  mortality  in  the  United  States  v,'as  reduced 
24%,     In  Oregon  the  neonatal  mortality  decreased  30%  and  the  survival  of  premature 
Infants  of  1001-2500  grams  was  increased  4.9%  (a  38%,  decrease  Ln  the  mortality 
rate)  (see  Table  14), 

1)  Probabilits-  for  survival  of  infants  weigliing  less  than  1001  grams:    For  the  entire 
province  of  Quebec  from  1970-1972  tliere  were  272,445  livebinhs  of  premature  infants. 
None  of  those  weighing  less  than  601  grams  survived  (Table  15).    As  the  risk  of  fetal 
death  Is  lowered,  the  number  of  Infants  bom  alive  will  correspondingly  increase,     Tnus, 
the  chance  of  survival  is  best  expressed  in  terms  of  the  number  of  premature  infants 
surviving  per  total  births  (stillborn  or  deadbom  plus  livebom).     The  lov/est  fetal  death 
rate  (%  stillbirths)  for  all  weights  is  probably  that  obtained  at  the  Universit)'  of  California 
in  Los  Angeles  where  there  has  been  the  most  extensive  experience  with  ultrasonic 
monitoring  of  the  fetal  heart  rate.    This  rate  v/as  15  fetal  deaths  per  1000  live  births 
In  1970-72.    Adding  tliese  calculated  fetal  deaths  to  the  Quebec  livebirths  during  this 
period,  there  were  no  survivors  less  than  601  grams  out  of  276,  531  total  binhs  in 
Quebec.    The  chances  of  survival  at  birthweights  above  600  grams  were: 
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7. 


Probability  of 
BirthweiHit  (prams)  Probability  of  Survival  Survival  per  Million  Total  DlrtUs 


601-650 

1  in  276.  531 

3.6 

651-700 

1  in  92.  177 

10.8 

701-750 

1  in  92.  177 

10.8 

751-800 

1  in  69.  132 

14.4 

801-850 

1  in  34.  566 

28.8 

851-900 

1  in  27,  653 

36.0 

901-950 

1  in  14.  554 

98.4 

951-1000 

1  in  14,  554 

98.4 

Unfortunately,  data  are  not  available  in  the  United  States  to  permit  analysis  of  tbe 
weight  specific  survival  rates  in  terms  of  the  total  number  of  deliveries  that  occurred 
in  the  population  served  by  any  one  of  the  major  premature  referral  centers.    Ho\ve\'er, 
this  has  been  done  for  the  premature  center  at  the  Montreal  Children's  Hospital.    Tabic  16 
shows  that  no  infant  weighing  less  than  700  grams  survived  from  1970-74  from  a  total  of 
85,  200    consecutive  livebirths  in  the  referring  hospitals.    The  one  sur\'ivor  in  the  701- 
750  weight  group  represents  a  probability  of  survival  rate  of  11. 5  per  million  total 
deliveries  (when  corrected  for  the  fetal  death  rate).    This  is  in  comparison  with  the 
prediction  of  10.  8  estimated  for  the  province  of  Quebec. 

The  appropriateness  of  applying  this  kind  of  interpolation  to  the  United  States  can  be 
evaluated  by  lookuig  at  the  data  from  Stanford  University  Medical  Center  from  1964-74 
(Table  17),  University  of  Colorado  Medical  Center,   1963-73  (Table  18),  Boston  Hospital 
for  Women  from  1963-73  (Table  19).  University  of  Minnesota.    1970-74  (Table  201l  ajid 
Cincinnati  General  Hospital,   1973-74  (Table  21).    Of  the  total  number  of  fetuses  and  • 
premature  infants  (inborn  and  outbom)  in  the  weight  group  601-650  grams  cared  for  in 
these  Institutions  there  were  no  survivors.    At  Stanford  there  was  one  survivor  wlio  wciglieu 
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551-600  grains,  but  since  1971  there  have  been  no  survivors  of  less  than  901  grams. 
At  Cincinnati  General  Hospital  there  v/as  one  survivor  of  501-550  grams  and  tlicrc  have 
been  no  survivors  of  less  than  851  grams  since  1973.     In  Boston  there  have  been  no 
survivors  for  the  entire  period  (1963-73)  v.eighing  less  than  601  grams.     Similarly, 
there  were  no  survivors  below  this  weight  (Table  22)  and  few  survivors  below  750  grams 
at  the  University  of  California  in  San  Francisco  (one  survivor  at  601-650  grams). 
University  of  Minnesota  (one  survivor  at  751  grams).  University  of  Colorado  (one 
survivor  at  851-900  grams),   Tucson  Medical  Center  (one  survivor  at  651-750  grams), 
or  University  of  Arizona  Hospital  (one  sui-vivor  at  651-750  grams)  (Table  23). 
Figs.   1-3  summarize  this  information.    Fig.   1  shows  the  total  number  of  survivors 
in  each  weight  group.     Fig.  2  represents  this  total  number  of  survivors  as  a  fraction 
of  the  total  live  births.    Fig.  3  illustrates  the  improvement  in  sur\'ival  tliat  has  occurred 
In  each  weight  group  from  1963-69  to  1970-74. 

Because  of  the  small  numbers  of  premature  infants  bom  weighing  less  than  1000 
grams  who  are  cared  for  each  year  in  an  individual  premature  center,  survival  trends 
over  the  past  decade  may  be  poorly  appreciated  when  looking  at  data  reported  by  a 
particular  center.    The  survival  data  for  the  whole  of  New  York  City  for  the  years 
1962-71  is,  however,  useful  to  delineate  these  trends  (Table  3).    It  represents 
experience  with  over  three  times  as  many  infants  in  this  weight  grouping  as  the 
experience  in  Quebec.    There  was  a  68%  improvement  in  survival  rate  of  infants 
weighing  less  than  1000  grams  during  this  period  but  there  were  no  survivors  out  of 
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12. 


989  births  under  500  grams  cared  for  in  the  thirteen  premature  centers  of  the  City 
of  New  York.    These  centers  care  for  infants  from  the  entire  New  York  metropolitan 
area  including  Westchester,   New  Jersey  and  Long  Island.    Unfortunately,   only  250-gr3m 
weight  groups  are  used  so  it  is  only  possible  to  determine  tlie  weight  distribution  of 
survivors  In  t^vo  groups:    501-750  and  751-1000  grams. 

li)  Probability  of  sur\'ival  for  infants  less  than  28  weeks  gestational  ace:     Four  centers 
had  gestational  age  estimations  grouped  at  t\vo-v,-eek  inter\'als  available  for  analysis: 
Universlt)'  of  California  at  San  Francisco,    1965-74  (Table  22),   University  of  Colorado. 
1963-73  (Table  18),   University  of  Minnesota,    1970-74  (Table  20)  and  the  Royal  Victoria 
Hospital,    1966-74  (Table  24).    In  no  instance  did  an  infant  of  24  v/eeks  or  less  gestatioi-ial 
age  survive  (Table  25).    The  surviving  infants  of  25  weeks  gestation  weighed  more  than 
750  grams.    Menstrual  histories  v/ere  generally  used  to  estimate  gestational  age,   alt!:ou-h 
some  ages  may  have  been  adjusted  to  make  them  compatible  with  gestational  age  estimated 
by  physical  examination  (see  p. 44  ). 

Figs.  4  and  5  indicate  the  number  and  percent  of  livebirths  surviving  at  each  gestational 
age.    These  results  are  combined  in  Fig.  6. 

The  results  from  these  centers  do  not  permit  a  numerical  estimate  of  the  probability 
of  survival  for  those  infants  of  25  weeks  or  greater  gestational  age  since  the  total  population 
of  births,  of  v/hich  these  infants  are  a  small  part,   is  unknown.    By  interpolation  from  Table 
2,  Table  15  and  the  total  births  of  the  province  of  Quebec,   an  infant  of  25  weeks  probably 
has  a  chance  of  surviving  no  better  than  a  3.  6  parts  In  1  million. 
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16. 


Ill)  Changes  in  survival  at  selected  neonatal  intensive  care  centers:    Clianges  in 
survival  of  premature  infants  during  the  past  decade  also  can  be  evaluated  in  terms 
of  the  experience  prior  to  the  creation  of  neonatal  intensive  care  centers  and  trends 
in  these  individual  centers  over  a  number  of  years.    Table  26  suggests  a  marked 
improvement  in  survival  of  infants  of  751-1000  grams  since  1920  and  when  tv.o  more 
recent  time  periods  v/ere  compared  at  the  Royal  Victoria  Hospital,  Montreal.       A 
comparison  of  results  at  this  premature  center  with  those  of  the  province  of  Quebec 
is  provided  in  Fig.  7  and  Table  27.    These  results  demonstrate  improved  sur\-lval  at 
the  borderline  of  viabilitj'  but  no  survival  at  less  than  25  v/eeks. 

The  changes  resulting  from  intensive  obstetrical  care  have  been  well  demonstrated  at 
the  Los  Angeles  County-USC  Medical  Center.    Here,  continuous  intrauterine  fetal  hcnrt 
rate  monitoring  with  ultrasound  was  initiated  on  high-risk  obstetrical  patients  In  1970 
before  It  was  generally  accepted  in  obstetrical  practice.    Tlie  unmonitored  patients  were 
low  risk  patients.    As  the  number  of  patients  monitored  Increased,  the  fetal  death  rate 
decreased  (Table  28).    The  Intrapartum  death  rate  of  infants  weighhig  more  than  1500 
grams  decreased  64%  from  1970  to  1973.    A  controlled  study  was  not  undertaken,  but 
Table  29  shows  that  the  fetal  death  rate  was  lower  in  those  monitored  higli  risk  women, 
who  should  have  had  the  highest  fetal  death  rate  than  it  was  In  the  unmonitored  low  risk 
pregnant  women.    It  wa^lso  lower  than  at  the  Parkland  Hospital  (Table  30)  of  the 
University  of  Texa/southwestem  Medical  School  where  special  clinical  observation 
but  no  electrical  monitoring  v/as  employed  for  similar  patients.    Tlie  neonatal  death 
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Fig,  7 

SURVIVAL    RATES    AT   THE    BORDERLINE    OF    VIABILITY 
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rate  at  Los  Angeles  County-Universily  of  Southern  California  was  also  decreased  in 
comparison  to  Parkland  (compare  Tables  28  and  30),    The  survival  of  all  monitored 
premature  infants  at  Los  Angeles  County -University  of  Southern  California  was  improved 
compared  to  unmonitored  premature  infants  at  tlie  same  institution  (Table  31). 

Comparable  results  to  those  on  the  West  Coast  have  been  obtained  at  the  Columbia- 
Presbyterian  Medical  Center  in  New  York  City.     Fig.   8  summarizes  birth  rate  and 
.mortality'  data  over  the  last  20  years  at  this  Center,  divided  into  five  periods.    The 
first  period  is  prior  to  monitoring.     Fetal  acid -base  monitoring  was  begun  on  a  very- 
limited  scale  in  1963.     Fetal  heart  rate  monitoring  was  added  in  1968.    Both  techniques 
were  not  used  extensively  until  the  last  period.    The  annual  biith  rate  has  fallen  considcral^iv 
from  over  4,  000/year  to  3,  000,   particularly  since  the  introduction  of  legalized  abortion. 
The  stillbirth  rate  has  not  shown  any  particular  trend,  but  the  neonatal  death  rate  in 
livebom  infants  of  1,  000  grams  or  more  has  fallen  from  a  high  of  12.  9  per  thousand  to 
a  low  of  6.  8  per  thousand,  representing  a  47%  improvement.    Although  the  birth  rate 
has  fallen,  the  incidence  of  prematurity  has  remained  approximately  the  same  at  about 
9%.    The  greatest  change  in  mortality  coincided  with  the  largest  increase  in  the  use  of 
monitoring.    Perinatal  mortality  also  showed  a  decrease  over  the  same  period.     It  is  of 
particular  importance  to  note  that  90%  of  the  monitoring  is  done  on  ward  or  service  (non- 
private)  patients  who  are  primarily  indigent  black  and  Hispanic.     A  very  large  proportion 
of  these  pregnancies  are  classified  as  being  at  high  fetal  and  neonatal  risk  compared  to 
the  unmonitored  private  patients.     However,  the  monitored  high  risk  non-private  patients 
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had  10%  less  neonatal  deaths,    14%  less  perinatal  deatlis  (fetal  and  neonatal)  and 
37%  less  intrapartum  fetal  deaths. 

The  major  trends  in  survival  of  prennature  infants  must  also  be  viewed  from  the 
perspective  of  individual  neonatal  Intensive  care  centers  where  there  is  the  greatest 
concentration  of  expertise  and  technology.    The  general  trend  of  decreasing  neonatal 
mortality  apparent  in  the  neonatal  intensive  care  units  at  Los  Angeles  Counti'-USG  Mcciicnl 
Center  and  University  of  Oregon  Hospital  are  typical  for  this  country  (Table  32).     When 
examined  by  weight  groups,  consistent  improvement  in  premature  survival  in  such  centers 
Is  documented  by  representative  data  obtained  from  neonatal  intensive  care  units  at  Denver 
Children's  Hospital  and  the  University  of  California  at  San  Francisco  (Tables  33  and  3-.-), 

A  decreased  Incidence  in  the  birth  of  premature  infants  of  751-1250  grams  Ln  wci^^-ht 
may  have  occurred  since  the  frequency  of  legal  abortions  increased  (Table  35).     Data 
from  the  center  of  the  University  of  California  at  San  Francisco  are  particularly  illus- 
trative.   Both  the  percent  of  premature  infants  surviving  and  the  intelligence  quotient 
of  the  survivors  have  improved  over  the  past  decade  (Fig.  9),    A  difference  in  survival 
Is  demonstrated  by  comparing  the  neonatal  mortality  at  this  center  with  that  of  die  Cir,' 
of  San  Francisco  and  the  United  States  (Fig.  10). 

e)  Special  problem  of  the  discrepancy  bef.veen  prenatal  prediction  of  fetal  aee  r.r.d 
weight  and  the  postnatally  measured  v/eight  of  a  premature  infant:  The  only  presently 
used  clinical  means  of  estimating  fetal  weight  is  based  on  the  obstetrician's  experience 
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In  manual  abdomuial  palpation  of  the  uterus.  It  is  as  accurate  as  any  other  method  that 
has  been  proposed  which  involves  ancillary  measurements  and  calculations.  Tlic  error 
of  die  experienced  obstetrician  in  estimating  fetal  weight  in  this  manner  increases  with 
decreasuig  weight  from  the  end  of  the  first  trimester  through  tlie  beginning  of  the  second 
trimester  and  may  be  greater  than  100%.  Thus,  the  physician's  estimate  of  the  v.-cight 
of  a  600-gram  fetus  in  utero  may  be  consistent  with  delivery  of  a  1000-1200  gram  pre- 
mature infant. 

Fetal  gestational  age  may  be  estimated  from  the  height  of  the  uterine  fundus;  the 
time  of  maternal  perception  of  fetal  movement  (quickening);  first  detection  of  fetal  heart 
tones;  roentgenographic  evaluation  of  fetal  size,  ossification  centers  and  dispersion  of 
lipid  soluble  dyes;  amniotic  fluid  analysis  for  creatinine  phospholipids,  bilira'-in.   osmolarify, 
electrolytes  and  cytology;  and  measurement  of  fetal  head  dimensions  with  echoes  of  sound 
frequencies  above  audible  levels  (ultrasonic  cephalometry).    These  methods  should  not  be 
confused  with  the  estimation  of  the  gestational  age  of  an  infant  by  physical  examination 
after  birth  (see  p.  44  ).      . 

Ultrasonic  cephalometry  has  been  used  in  clinical  human  fetal  experiments  to 
determine  the  relationship  of  gestational  age  estimated  by  last  menstmal  period  in  a 
number  of  normal  pregnancies  (selected  for  the  reliability  of  menstrual  histories)  to 
the  linear  head  dimensions  of  the  fetus  determined  by  ultrasound  in  these  pregnancies. 
This  information  is  now  used  to  monitor  changing  head  dimensions  during  pregnancy 
as  an  index  of  normal  fetal  growth.    This  can  help  to  identify  certain  abnormalities 
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In  the  developing  fetus  for  \       ;oses  of  initiating  prompt  treatment  after  delivery  In 
an  appropriate  hospital  facility  or  for  purposes  of  abortion  of  grossly  malformed  infants. 
It  is  the  most  accurate  method  presently  available,  but  at  best  most  experienced  clinical 
Investigators  believe  it  has  an  error  of +1  week  (+2  standard  deviations)  from  22  to  26 
weeks  gestational  age  (fig.   11).    Several  authorities  believe  this  error  to  be  +2  weeks. 
The  combined  use  of  several  of  these  methods  to  estimate  gestational  age  has  not 
demonstrably  decreased  this  error. 

The  ultrasound  technique  can  also  be  used  as  an  indirect  v/ay  of  determining  chances 
of  fetal  survival:    the  head  dimension  of  a  fetus  of  unknown  or  estimated  gestational  age 
(by  menstrual  history)  is  measured  by  ultrasound  and  this  measurement  is  equated  v.ith 
a  specific  gestational  age  from  the  aforementioned  series  of  normal  pregnant  women 
whose  menstrual  histories  were  considered  to  be  very  reliable.    There  is,  of  course,  no 
Information  relating  this  gestational  age  or  the  ultrasonic  head  measurement  to  the  fetal 
weight  at  the  time  of  measurement  since  all  the  information  is  obtained  from  normal 
pregnancies  that  deliver  months  after  the  ultrasonic  measurement  Is  made. 

One  must  then  relate  this  estimate  of  gestational  age  to  a  prediction  of  survival 
(p.  12)  or  to  a  weight,  which  is  itself  related  to  a  prediction  of  survival  (p.  7).    If  one 
relates  gestational  age  to  weight,  it  is  seen  from  Table  2  that  at  24  weeks  gestational 
age  the  one-week  error  implicit  in  the  gestational  age  estimation  by  ultrasound  before 
birth  Is  consistent  with  the  birth  of  a  product  of  conception  v.-eighing  500  grams  or  1000 
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gestation  wa-.  Scr.own  (-171  :ndi^.icual  mcascrimcr.::). 


From  Campbell,  J.  Obstet.  Gynaec.  Brit.  Cwlth.  76:603,  1S^9. 
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grains.    There  is  no  chance  of  survival  if  the  weight  is  500  grams,  but  a  1000-gram 
premature  infant  has  98  chances  in-  1  million  of  surviving  and  would  unquestionably  be 
considered  "viable"  in  current  medical  practice. 

If  a  legal  abortion  had  been  undertaken  at  the  estimated  gestational  age  of  24  weeks 
(by  ultrasound),   in  the  above  example  there  would  be  a  definite,   although  small,   possibility 
that  the  v/oman  could  be  delivered  of  a  25-v.'eek  gestation,  viable  1000-gram  premature 
infant.    If  the  gestational  age  before  birth  is  estimated  at  23  v/eeks,   it  is  extremely 
unlikely,  but  possible,   that  the  product  of  conception  v/ould  be  of  a  weight  and  gestational 
age  associated  with  survival.    Thus,   there  are  two  problems  presented  here:    1)  the 
problem  of  the  potential  discrepancy  between  expected  weight  (and  survival)  based  on 
the  best  available  prenatal  estimate  of  gestational  age  and  the  actual  weight  of  the  product 
of  conception  that  is  delivered;  2)  the  problem  of  deciding  on  die  chance  of  survival  of  a 
product  of  conception  after  birth  based  on  an  actually  measured  weight.     In  both  instances 
despite  the  legality  of  the  abortion  and  the  best  prenatal  medical  judgment,  the  outcome 
of  medical  management  may  be  contrary  to  the  intention  of  the  pregnant  woman  and  the 
physician.     In  regard  to  human  investigation  initiated  after  delivery,  the  subjects  can 
be  precisely  selected  for  no  probability  of  survival  by  accurate  determination  of  v/eight 
after  birth.    When  initiating  human  investigation  before  birth,  the  same  precision  in 
subject  selection  is  not  possible  over  the  entire  gestational  time  period  when  abortion 
is  legal.    At  24  weeks  gestation  it  is  not  always  possible  to  predict  before  deliver^'  that 
the  abortus  will  be  delivered  at  a  weight  incompatible  v/ith  survival  because  the  abortus 
may.  In  fact,  be  25  weeks  gestational  age. 
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f)  Summary  of  case  reports  of  survivals  at  less  than  601  gram  wci'ilit  or  at  ;'csi.\ri^'::.'-i 
age  of  24  weeks  or  less  (see  AppendLx  II  for  greater  detail) 

In  each  of  the  following  cases  either  weight  was  inappropriately  small  for  tl:e  gestational 
age  or  some  serious  question  can  be  raised  about  the  validity  of  the  weight  or  gcstaiionil 
age.    In  no  instance  did  a  reported  infant  survive  v/ho  was  both  less  than  601  grams  a:yj 
of  a  gestational  age  of  24  weeks  or  less.    The  Apgar  score  referred  to  in  the  follov.-ing 
cases  is  a  clinical  system  for  evaluating  the  degree  of  depression  at  binh  at  1  and  5 
minutes.    A  lov/  5-minute  score  (6  or  less  on  scale  of  10)  has  been  established  by  a 
national  collaborative  project  to  correlate  with  a  later  increased  Incidence  of  handicaps, 
motor  and  mental  abnormalities. 
Case  No.   1 

A  580-gram  black  female  Infant  was  born  by  breech  extraction  at  the  University  of  CincLinati 
Medical  Center  with  Apgar  scores  of  5  and  8  at  1  and  5  minutes,   respectively.     In  utero 
estimation  of  gestational  age  was  25-27  weeks.    Physical  examination  revealed  an  infant 
with  an  estimated  gestational  age  of  24-26  weeks.    During  hospitalization  she  developed 
severe  respiratory  distress,  diagnosed  as  hyaline  membrane  disease,  apnea,  bradycardia, 
sepsis  and  anemia.     Following  appropriate  therapy  she  was  discharged  at  three  months  of 
age  at  weight  of  2270  grams.    On  follow-up  at  17  months  her  size  is  small,   physical  and 
neurological  examinations  are  within  normal  levels,  but  developmental  milestones  are  retarded, 
Case  No.  2 

A  539-gram  black  female  was  bom  at  the  University  of  Maryland  Hospital  by  normal  sponta- 
neous vaginal  delivery  with  Apgar  scores  of  0  and  4  at  1  and  5  minutes,   respectively.     Physical 
examliiatloii  s'iovved  a  premature  normal  female  ">vitu  bti  estimated  gestaticnaj.  age  Ci  28  v«eck3. 
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During  hospitalization  she  developed  respiratory'  distress,  persistent  metabolic  acidosis, 
apnea  and  sepsis.     Slie  responded  to  therapy  and  was  discharged  at  three  months  of  age  at 
a  weight  of  2693  grams.    On  follov/-up  she  has  done  well,  and  at  r^vo  years  of  age  she  was 
thought  to  be  normal  neurologically  and  developmentally. 
Case  No.  3 

A  580-gram  infant  was  transferred  to  Colorado  General  Hospital  on  day  of  birth.    The 
estimated  gestation  by  menstrual  histor>'  was  29  weeks,   and  estimated  gestational  age 
on  physical  examination  was  30-34  weeks.    The  pregnancy  was  complicated  by  edema, 
proteinuria  and  hypertension.    The  infant's  Apgar  scores  were  3  and  8  at  1  and  5  minutes, 
respectively.    Infant  required  endotracheal  tube  positive  pressure  resuscitation.     Subsequent 
feeding  activity  and  neurologic  examinations  indicated  a  mature  infant.     The  child  was 
discharged  at  1940  grams  and  considered  normal  at  two  months  of  age. 
Case  No.  4 

A  624-gram  female  infant  was  bom  at  the  University  of  Arizona  at  Tucson  by  normal  spon- 
taneous vaginal  delivery.    Apgar  scores  v/ere  good.    Physical  examination  indicated  the 
infant  was  of  approximately  24  weeks  gestation.     During  hospitalization  she  developed  apnea 
and  congestive  heart  failure  due  to  a  patent  ductus  arteriosus  which  necessitated  surgical 
correction.    She  also  developed  necrotizing  enterocolitis.     Her  weight  fell.     She  is  still 
hsopitalized  and  now  weighs  600  grams. 
Case  Kb.  5 

A  397 -gram  female  infant  was  bom  in  Canada  at  32  weeks  gestation  by  menstrual  history 
The  weight  was  obtained  on  a  grocery  store  scale  on  second  day  of  life  and  subsequently 
was  verbally  reported  to  the  physician.    On  follow-up  at  one  year  the  child  was  reported  to 
be  healthy  and  normal  physically  and  mentally.    Slie  was  small  for  her  age. 
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Case  No.  6 

An  879-gram,  21  week  gestation 
Case  No.  7 

A  999-gram,  22 -week  gestation 

These  two  cases  were  included  as  survivors  in  a  report  by  Alden  cC  al. ,   Pediatrics, 
50:40,   1972.    WTien  the  gestational  ages  of  these  infants  were  re -evaluated,   it  v.-as  noted 
that  the  gestational  ages  listed  were  taken  from  the  obstetrical  records  of  the  rcferriiig 
hospital  and  v/ere  probably  inaccurate.    The  birtliweights  do  not  correlate  v/ith  the  afore-  • 
mentioned  gestational  ages.    According  to  intra-uterine  grov/th  charts  these  infants  v/erc 
about  26  weeks  and  26-1/2  to  27  v/eeks,   respectively  (using  the  50th  percentiles). 
Case  No.  8 

A  450-gram  infant  was  bom  in  a  rural  hospital  in  Poland  at  25  weeks  gestation  (by  last 
menstrual  period)  after  threatened  first  trimester  miscarriage,     Lengtli:    27  cm.    Grand- 
mother and  granduncle  were  reported  to  have  been  900  and  1300  gram  prematures,   respectively. 
There  is  no  indication  of  how  these  v/eights  v/ere  obtained  in  1900-1920.     History  of  three 
sets  of  paternal  twins.     Physical  examination  was  consistent  with  last  menstrual  period 
gestational  age.    Child  was  normal  at  three  months.     The  report  proposed  that  genetic 
factors  in  this  family  might  be  responsible  for  increased  incidence  of  ver>'  small  surviving 
premature  infants.    However,  the  reported  weight,  length  and  gestational  age  are  so 
Incompatible  as  to  raise  some  question  as  to  the  accuracy  of  the  facts. 
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g)  Quality  of  survival:    The  impact  of  the  advances  in  care  of  premature  infants  over 
the  past  decade  also  have  been  reflected  in  an  improvement  in^prognosis  of  very  lov/ 
birthweight  infants.    The  outlook  for  these  infants  bom  in  the  1950's  and  1960's  revealed 
a  uniformly  poor  prognosis  for  survivors  who  v/eighed  less  than  1500  grams  at  birtli  v.-ith 
handicap  rates  ranging  from  33%  to  60%,     In  general,   the  smaller  the  infant,   the  vorse 
the  outlook.    The  recent  study  by  Stev/art  and  Reynolds  (Ref.   Kol89)  evaluating  mfaius 
weighing  1500  grams  or  less  at  birth  and  cared  for  in  their  intensive  care  unit  from  1966 
to  1970  is  representative  of  the  improved  prognosis  and  survival  that  have  occurred. 
90.  5%  (86)  of  these  children  had  no  detectible  handicap,  while  4.  2%  (4)  had  mental  liandi- 
caps  and  5.  3%  motor  handicaps.    An  analysis  of  the  individual  children  revealed  "a  clear 
relationsliip  between  the  presence  of  a  handicap  and  the  occurrence  of  neonatal  illness, 
particularly  those  presumed  to  have  caused  severe  hypoxia.  "    Many  of  the  changes  Lii 
care  in  Stewart  and  Reynolds'  premature  unit  were  directed  primarily  at  decreasing  the 
Incidence  of  hypoxia.    The  constellation  of  these  advances  which  were  associated  with 
this  improved  prognosis  included  the  use  of  maternal  hormone  assays  (estriol)  and 
ultrasonic  biparietal  diameter  measurements  to  determine  a  more  optimal  time  for 
delivery;  continuous  electronic  fetal  heart  rate  monitoring  and  fetal  acid-base  monitoring 
to  decrease  the  incidence  and  severity  of  intrauterine  asphyxia;  improved  resuscitation 
at  birth,  oxygen  therapy  closely  adjusted  to  blood  measurements;  electronic  monitoring 
of  respiratory  rate  in  the  management  of  apneic  infants;   improvements  in  artificial 
and  assisted  ventilation. 
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Several  examples  of  specific  advances  taken  from  other  centers  are  illustrative  of 
the  nature  of  the  kind  of  improvements  that  have  occurred  for  certain  subsets  of  patients 
that  result  in  improved  prognosis.    At  Babies  Hospital,   Columbia-Presbyterian  Medical 
Center,   long-term  follow-up  of  the  lov/ birthweight  premature  infants  v/itli  Apgar  scores 
of  3  or  less  at  5  minutes,   in  association  with  intrauterine  asphyxia,   revealed  an  incidence 
of  handicap  approaching  80^. 

Fig.    12  depicts  a  changing  morbidity  rate  as  assessed  by  the  Apgar  score  at  1  and 
5  minutes  over  three  time  periods  at  Babies  Hospital.    The  first  is  prior  to  continuous 
intrauterine  monitoring  of  fetal  heart  rate  and  Intermittent  fetal  blood  acid-base  monitoring. 
The  second  is  during  13^  acid-base  and  25%  heart  rate  monitoring.    The  tliird  is  during 
25%  acid-base  and  52%  heart  rate  monitoring.    The  number  of  patients  uicludcd  in  the 
first  period  is  small.    They  were  the  only  infants  at  that  time  who  were  scored  at  1  and 
5  minutes  and  were  part  of  a  large  group  of  37,  000  patients  from  12  centers  in  a  collaborative 
project.    Nearly  25%  of  these  infants  had  a  1-minute  Apgar  score  of  6  or  less.    This  parti- 
cular incidence  of  depressed  infants  at  1  minute  v/as  similar  for  the  37,  000  infants  of  the 
combined  data  obtained  from  the  national  collaborative  project  and  appeared  for  many 
years  to  be  an  irreducible  number,  considered  a  star.dard  figure  both  m  the  United  States 
and  Great  BritaLn.    With  the  increasing  use  of  intraut       ne  monitoring  of  high  risk  patients 
and  those  that  showed  evidence  of  fetal  difficulty  during  labor  in  period  2,  the  number  of 
depressed  infants  at  1  minute  fell  to  13,  1%  and  at  5  minutes  to  3.  3%.    This  decrease  in 
moibidity  in  1972  was  associated  v/ith  13%  acid -base  monitoring  and  25%  heart-rate 
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monitoring.    This  lower  number  of  depress^        .ants  persisted  into  the  tliird  period 
when  acid-base  monitoring  increased  to  25^^  cd  heart-rate  monitoring  to  527^.     For 
the  number  of  patients  considered,  the  reduction  in  the  number  of  depressed  infants 
at  1  and  5  minutes  both  from  the  first  to  the  second  and  from  the  first  to  the  tliird 
period  is  substantial. 

When  morbidity'  is  measured  in  terms  of  duration  of  hospitalization,   a 
similar  improvement  is  documented.     Fig.    13  indicates  the  duration  of  stay  in  the 
newborn  intensive  care  unit  for  39S  infants;  213  were  monitored  during  labor,  v/hile 
181  were  not.    Although  the  number  of  monitored  patients  admitted  to  the  unit  v/as 
greater  than  those  v.'ho  were  not  monitored,   the  proportion  of  monitored  infants 
requiring  extended  recovery  periods  was  markedly  less  than  for  uamonitored  infants 
for  all  admissions  of  1,  000  grams  or  more.    When  only  those  infants  weighmg  2500 
grams  or  more  were  considered,  the  difference  became  even  more  striking.     Fig,    14 
illustrates  that  the  mean  duration  for  the  monitored  infants  was  six  days  and  for  the 
unmonitored  infants  ten  days.    Only  20%  of  the  monitored  patients  required  nine  days 
or  more  of  hospitalization  as  compared  to  40%  in  the  unmonitored  group. 

Another  specific  example  of  decreased  morbidity  relates  to  infants  v.ith  respiratory 
distress  syndrome  or  hyaline  m.embrane  disease.    When  the  changes  in  mortality'  and 
morbidity'  are  analyzed  in  terms  of  the  major  cause  of  neonatal  and  premature  infant 
death,   respiratory  disease,  the  central  importance  of  advances  in  respiratory  care 
designed  to  improve  ox>'genation  is  recognized,  e.g.,   improved  mechanical  ventilation 
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36. 


and  technology  to  increase  end  expiratory  pressure  during  breathing.     Despite  a  constant 
Incidence  of  respiratory  distress  sjoidrome  (Fig.    15),   sur\'ival  has  markedly  incrcas'.d 
(Figs.   15  and  16),   as  has  the  intelligence  quotients  of  survivors  at  the  University  of 
California  at  San  Francisco, 

Tlie  possibility  that  measures  taken  to  increase  survival  of  infants  of  ver>'  low  binh 
weight  would  result  in  increased  number  of  handicapped  children  entering  the  caninunity 
where  they  v/ould  become  a  burden  on  their  families  and  society  has  not,   in  fact,   occurred. 
Rather,   these  measures  taken  to  increase  sur\'ival  rates  of  premature  infants  h.ave 
improved  tlie  outlook  for  such  surviving  infants  entering  the  community  without  handicaps. 
The  number  of  very  low  birthweight  infants  sur\'iving  with  handicaps  has  markedly  decreased 
compared  to  the  period  prior  to  the  institution  of  the  clusters  of  medical  advances  that 
characterize  present  neonatal  intensive  care  centers.    This  is  of  even  greater  importance 
since  the  data  from  the  New  York  City  Premature  Centers  indicate  a  marked  increase  in 
survival  of  the  750-1000  gram  non-white  inborn  infants  in  1973  (Tables  11  and  13). 
3.    Changes  in  Medical  Technology  and  Care  of  the  Past  Decade 

a)  Introduction 

Advances  in  clinical  care  of  human  fetuses  and  premature  infants,   as  in  many  other 
areas  of  medicine,  have  not  evolved  smoothly  in  a  logical  progression  of  closely  related 
studies  v/ith  the  results  promptly  accepted  and  uniformly  applied.     In  contrast,   advances 
have  developed  haltingly  by  a  combination  of  serendipity,   empiricism  and  investigation  of 
a  broad  spectrum  of  interrelated  but  tangential  questions.     In  no  instance  has  it  been 
possible  to  directly  translate  the  results  of  a  fetal  animal  experiment  to  hum.an  therapy. 
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39. 


Rather,  animal  studies  have  occasionally  contributed  to  the  background  of  understanding 
upon  which  human  investigation  is,   in  part,  based.    Alternatively,  only  a  few  major  cliangcs 
in  medical  treatment  of  the  premature  infant  have  been  the  direct  result  of  carefully  controlled 
human  experiments  designed  to  test  specific  innovations  prospectively.     Many  have  resulted 
from  a  combination  of  suggestive  evidence  from  basic  and  clinical  experiments,   scattered 
uncontrolled  observations  on  patients,  and  inferences  from  improved  understanding  of 
normal  physiologic  mechanisms.     Continuous  fetal  heart  rate  and  uterine  pressure  monitoring 
to  detect  fetal  distress  and  the  advances  in  the  diagnosis  and  treatment  of  fetal  erythroblastosis 
resulted  from  a  variety  of  empiric  clinical  observations  and  poorly  or  partially  controlled 
studies  in  normal  and  affected  human  subjects.    Animal  studies  did  not  contribute  to  the 
advances  in  these  instances.    The  evolution  and  acceptance  of  these  new  modes  of  treannent 
were  dependant  on  amassing  cumulative  experience  and  observations  over  a  number  of  years. 
In  contrast,  defining  tlie  optimal  temperature  for  premature  infants  that  would  increase 
survival  resulted  in  large  measure  from  a  combination  of  carefully  controlled  rigorous 
animal  and  human  experiments.    Thus,   advances  seem  eventually  to  emerge  from  a  highly 
diversified  matrix  of  thought  and  activity  of  widely  scattered  individual  scientists  and 

•  physicians. 

b)  Sources 

These  data  were  obtained  from  a  sur\-ey  of  the  English  literature  and  from  the  recorded 
experience  and  recollections  of  the  consultants  and  their  associates  (physicians,   nurses  and 

•  administrators)  mvolved  in  providing  medical  care  in  their  respective  neonatal  intensive 
care  centers  (NICC). 
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c)  Limitations 

Regular  diaries  are  rarely  kept  in  NICC's  to  record  the  dates  when  new  procedures 
and  therapies  are  introduced  and  existing  treatments  discontinued,    Tliis  can  be  documented 
by  retrospective  analysis  of  patient  charts,  but  such  a  study  was  not  undertaken  because  of 
time  restraints.    Hov/ever,   in  selected  instances  patient  charts  were  checked  to  evaluate 
the  time  periods. 

Each  consultant  was  mailed  a  form  on  wliich  he  or  she  was  asked  to  indicate  the  year 
when  the  particular  innovations  listed  were  introduced  in  tlie  center  (see  Appendix  II).     No 
attempt  was  made  to  sun'ey  innovations  which  were  discarded  before  or  during  this  period 
because       new  knowledge  and  experience  from  human  investigation  indicated  that  they 
were  not  beneficial  or  harmful.    The  consultants  filled  out  the  questionnaires  individually 
often  after  consultation  v/ith  other  associates  in  their  center.    A  meeting  was  then  held 
to  clarify  questions  about  the  form  and  the  replies  and  to  determine  whether  a  consensus 
existed  concerning  when  the  innovations  were  introduced  and  when  they  became  disseminated 
on  a  regional  or  national  basis.    The  consultants  also  Identified  critical  or  index  advances 
that  in  their  judgment,  based  on  patient  care  experience,  were  most  important.    These 
are  given  special  emphasis  in  this  analysis. 

The  foregoing  activity  was  carried  out  independently  of  the  analysis  of  survival  trends 
presented  in  this  report.     Each  consultant,  however,  brought  to  these  discussions  his  ov/n 
perceptions  of  local  and  national  survival  trends.     No  attempt  was  made  as  a  group  to  relate 
these  discussions  to  survival  data.    This  correlation  was  done  later  by  the  autiiors  of 
this  report  after  the  survival  data  were  obtained  from  diverse  sources  and  analyzed. 
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d)  Overview 

Fig.   17  describes  in  semiquantitative  terms  the  trend  in  the  numbers  of  major  ad-.v.nccs 
in  obstetric  and  pediatric  care  of  the  fetus  and  premature  infant  introduced  during  each  of 
the  past  ten  years.     Particular  innovations  or  constellations  are  far  more  important  in 
themselves  t'nan  is  the  cumulative  frequency  of  the  number  of  innovations  when  trying 
to  assess  the  impact  on  mortality  and  morbidity.     Further,   in  general  it  takes  1-3  years 
from  the  introduction  of  an  innovation  at  one  or  several  centers  to  its  acceptance  in  most 
centers  around  the  country  and  Canada,  and  in  some  instances,   in  community  hospitals. 
Further,    many  advances  are  of  such  a  technical  or  specialized  nature  that  they  are  only 
appropriately  used  in  neonatal  intensive  care  centers  where  risks  can  be  kept  at  an 
acceptable  level  relative  to  benefits  and  where,  generally,  there  is  continuous,   critical, 
open  and  objective  evaluation  of  patient  mortality  and  morbidity. 

The  improvements  in  overall  survival  rates  of  prematures  noted  on  p.  6   in  1967-69 
may  be  related  to  the  advances  in  1964-66.    These  advances  consisted  of  a  constellation 
of  changes  that  included  reorganization  of  premature  nurseries  into  intensive  care  centers 
with  extensive  monitoring  of  blood  gases,      and  chemistries; 

continuous  physiologic  monitoring  of  vital  signs;   emphasis  on  hand  ventilation  v/ith  ambu 
bags;  regulation  of  the  thermal  environment;   a  greater  density'  of  nursing  personnel;  and 
a  more  aggressive  approach  to  correction  of  abnormal  laboratory  values,  e.  g. ,  hypoxia, 
hypoglycemia.    In  1962-66  there  was  also  a  major  obstetrical  advance  with  the  in  utero 
diagnosis  v/ith  amniocentesis  of  severely  affected  fetuses  with  er>'throblastosis  and  the 
introduction  of  intrauterine  fetal  peritoneal  transfusion. 
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Li  England  a  similar  conclusion  to  that  from  the  United  States  data  was  drav.Ti  from 
the  mortality  trends  at  University  College  Hospital  and  Medical  School,    London.     Only 
45  to  50%  of  infants  weighing  1001  to  1500  grams  survived  in  the  1950's  and  early  1950's. 
In  contrast  the  survival  rate  for  inborn  and  outbom  averaged  69%  and  70%,   respectively, 
during  1966-70  when  the  aforementioned  cluster  of  neonatal  intensive  care  advances  v/as 
Introduced  in  their  premature  unit.    The  lag  between  introduction  of  these  changes  and 
Improvement  in  morbidity  is  greater  than  the  lag  between  Introduction  and  sun'ival 
because  the  children  need  to  reach  preschool  and  school  age  before  adequate  assessment 
can  be  obtained.     It  is  now  becoming  apparent  that  there  has  been  an  improvement  in 
moitiidity  probably  related  to  these  innovations  in  tlie  mid-1960's  (see  p. 41   ). 

The  increases  in  survival  in  1971-73  may  reasonably  be  correlated  v.'ith  a  different 
constellation  of  advances  in  1968-70:    extensive  monitoring  of  the  amniotic  fluid  for 
chemical  abnormalities,   inborn  errors  of  metabolism  and  the  diagnosis  of  fetal  lung 
Immaturity;  increased  use  of  maternal  estriol  determination  in  managing  high-risk 
pregnancies;  the  introduction  of  continuous  fetal  heart  rate  and  uterine  pressure 
monltormg  with  ultrasound  to  detect  and  aggressively  manage  fetal  asphyxia  during 
labor;  the  use  of  neonatal  transport  systems  and  improvement  in  physiologic  support 
during  referral;  major  advances  in  the  design  and  use  of  infant  respirators  and  the 
management  of  respiratory  distress  syndrome  witli  various  techniques  to  provide 
Increased  end  expiratory  pressure;  the  use  of  total  intravenous  alimentation  in 
premature  Infants;  and  the  extensive  use  of  phototherapy  for  jaundice. 
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44. 

e)  Major  changes  in  the  technology'  and  care  of  premature  infants 

Appendix  II  contains  a  detailed  listing  of  the  innovations  in  care  of  premature  infants 
that  have  been  assimilated  into  the  routine  practice  of  premature  intensive  care.     Several 
of  these  have  been  selected  for  further  discussion  in  order  to  assist  in  clarifying  the  meaning 
of  some  of  the  medical  terminology  and  "jargon"  which  have  been  used  to  describe  die 
advances  of  the  past  decade. 

f)  Determinin?  gestational  age  of  the  newborn  infant  after  delivery 

The  gestational  age  of  the  nev/bom  infant  at  birth  is  important  in  predicting  the 
mortality  rate  and  the  best  way  of  handling  infants  of  certain  weights  and  ages.     Djring 
the  past  decade  it  has  been  increasingly  appreciated  that  different  clinical  problems 
develop  in  newborns  of  the  same  weight  but  different  gestational  ages  and,   therefore, 
they  require  different  plans  of  therapy.     Studies  of  these  variations  in  expected  weight 
for  gestational  age  have  been  increasingly  used  to  improve  care.     For  example,  preterm 
Infants  v/ho  are  small  for  gestational  age  have  a  lower  mortality  rate  than  preterm  newborns 
of  appropriate  gestational  age,     while  term  infants  of  low  birthweight  have  a  higher  monality 
rate  than  term  infants  of  normal  birthweights. 

There  are  several  ways  of  determining  the  gestational  age  of  tlie  newborn  infant. 
These  include:    1)  physical  examination;  2)  neurological  examination;  3)  nerve  conduction 
time;  and  4)  electroencephalogram.    The  most  accurate  estimate  of  gestational  age  is 
obtained  by  using  a  combination  of  several  of  the  above  methods.     In  order  to  evaluate" 
gestational  age  by  physical  examination,   the  extent  of  sole  creases,    breast  nodule 
diameter,  quality  of  scalp  hair,   cartilage  of  the  ear  lobes,  descent  of  testes,  and 
rugation  of  the  scrotum  are  evaluated  (see  Fig.    18).     The  neurological  evaluation  Is 
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■  Estimation  of  gestational  age 
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usually  done  at  48  hours  of  life.    This  is  a  difficult  examination,   especially  In  the 

small  premature  infant.    Also,  one  has  to  be  careful  of  its  interpretation  in  a  sick 

ne\stiom  infant.     Fig.    19  illustrates  the  neurological  findings  that  are  used  to  diagnose 

the  neurological  maturation  and  thereby  the  gestational  age  of  the  infant.    A  third 

method,  which  is  the  most  accurate  (+2  weeks)  method  used,   to  determine  gestational 

age  is  the  motor  nerve  conduction  velocity  v/hich  is  dependent  on  the  degree  of  myclLiiation 

of  the  peripheral  nerve  fibers.    This  increases  with  age  during  die  gestational  period. 

For  example,   low  birthweight  and  small  for  dates  infants  have  higher  nerve -conduction 

velocities  than  preteim  infants  who  are  of  the  same  v/eight  but  are  of  appropriate  gestational 

age.    Tlie  conduction  velocities  are  measured  by  stimulating  the  ulnar  ner\'e  at  the  elbou- 

and  the  wrist  with  rectangular  supramaximal  stimuli  at  two  different  points  and  recording 

the  evoked  muscle  action  potential  (Shulte).    The  electroencephalogram  (EEG)  is  another  meth.od 

of  measuring  gestational  age.     The  EEG  reflects  the  degree  of  maturation  of  sjoiaptic 

structures  in  the  central  nervous  system.    By  analyzing  the  pattern  of  the  EEG  one  can 

also  estimate  the  gestational  age  of  the  infant  v/ithin  +2-3  weeks.     It  is  only  practical  to 

carry  out  the  general  clinical  and  neurological  estimation  of  gestational  age  in  the 

delivery  room. 

ii)  Resuscitation 

Resuscitation  in  the  delivery  room  has  been  performed  with  increasing  effectiveness 
and  innovation  in  recent  years.     Resuscitation  refers  to  a  group  of  techniques  and  procedures, 
the  cornerstones  of  which  are  artificial  ventilation  with  mask,  or  endotracheal  or  nasotrachc 
tube  and  external  cardiac  massage.     In  addition  to  evaluating  and  supporting  d-:e  newborn's 
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cardiac  and  respiratory  systems,   it  is  important  to  maintain  body  temperature  in 
premature  and  asphyxiated  infants  who  are  very  sensitive  to  cooling.     Nev.-bom  beds 
In  the  delivery  room  may  have  radiant  heaters  for  this  purpose,   v/ith  ser%'0-controls 
to  automatically  adjust  the  heat  provided  to  the  heat  lost  from  the  skin. 

For  any  infant  who  has  passed  meconium  during  labor  or  has  meconium -stamed 
amniotic  fluid,  the  posterior  pharynx  and  Iai7nx  are  examined.     If  any  meconium  is 
seen  in  this  area,   it  is  suctioned  under  direct  vision  and  the  larynx  is  intubated  and 
suctioned  by  mouth  to  tube  suction  until  v/atery  mucus  is  obtained.    This  is  done  to 
prevent  meconium  aspiration,   which  results  in  a  high  morbidity  and  mortality    in 
the  newborn.     Meconium  is  passed  per  rectum  by  the  fetus  follov/ing  an  asphyxia! 
(poor  oxj'genation  of  the  fetus)  episode  in  utero.     If  this  asphyxia  is  severe  enough,   it 
may  be  accompanied  by  prolonged  gasping.    At  this  time,  the  fetus  may  aspirate 
meconium  into  his  lungs. 

Another  technique  that  may  be  used  in  the  delivery  room  is  measurement  of  the 
acid-base  status  of  the  newborn.    This  is  important  in  determining  his  respiratory  and 
metabolic  state  at  birth.    TliIs  can  be  done  easily  by  double-clam pLng  the  umbilical  cord 
and  obtaining  blood  from  the  umbilical  vein  and  artery  for  acid -base  analysis.    This  is 
especially  important  in  low  birthweight  and  asphyxiated  infants. 
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An  additional  development  over  the  past  decade  has  been  the  administration  of 
buffers  like  sodium  bicarbonate  through  the  umbilical  vein  or  a  peripheral  vein  to 
correct  acidosis  (low  pH)  due  to  in  utero  asphyxial  episodes  which  require  resuscitation. 
During  prolonged  asphyxia  there  is     depression  of  the  central  nervous  and  cardiovascular 
systems  and  biochemical  changes  which  result  in  acidosis  in  the  fetus.    Acidosis  furLhcr 
potentiates  this  depression.    Asphyxia  may  be  associated  with  maternal  factors  like 
hypotension,  toxemia  of  pregnancy,   inferior  vena  cava  obstruction  by  a  large  uterus; 
and  fetal  factors  such  as  umbilical  cord  occlusion.     Infusion  of  buffers  (correcting  the 
acidosis)  and  glucose  during  artificial  ventilation  of  these  infants  may  speed  their 
responses  to  resuscitation. 

lii)  Catheterization  of  umbilical  vessels  in  the  nev.'bom  infant 

The  umbilical  artery  and  vein  are  located  in  the  umbilical  cord  and,  in  utero,  carrj' 
blood  between  the  fetus  and  placenta.  Under  appropriate  circumstances  (outlined  below) 
either  vessel  may  be  cannulated  with  an  inert,   soft,   radiopaque  plastic  catheter  after  birth. 

For  umbilical  artery  procedures  the  catheter  is  passed  through  the  artery  to  a  location 
about  1  cm  above  the  diaphragm  or  between  the  iliac  bifurcation  and  the  renal  arteries. 
Catheter  location  is  verified  by  x-ray.    The  catheter  is  kept  open  with  a  slow  infusion. 
This  procedure  is  indicated  for  the  nevitiom  or  premature  infant  who  requires  ox>'gen 
therapy  either  unassisted  or  v.-ith  a  respirator.    Arterial  blood  samples  are  drawn 
from  the  catheter  as  indicated  clinically  to  determine  the  degree  of  ox)'genation  of  the 
blood  (which  in  turn  reflects  the  respiratory  status  of  the  patient).     Tlie  importance  of 
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doing  this  is  to  prevent  retrolental  fibroplasia  and  other  forms  of  ox)'gen  toxicity. 
The  arterial  catheter  also  can  be  used  to  measure  the  intra -arterial  blood  pressure 
via  a  transducer.    This  is  continually  projected  on  an  oscilloscope  monitor  and,   if 
needed,   is  connected  to  an  alarm  sj'stem. 

Umbilical  vein  catheterization  may  be  done  1)  as  an  emergency  procedure  in  the 
deliver)'  room  to  administer  fluids  like  glucose  water  or  buffers  such  as  sodium  bicar- 
bonate to  correct  early  acidosis  (see  resuscitation),   2)  for  intravenous  feeding  of  very 
email  prematures  when  it  is  impossible  to  maintain  a  peripheral  intravenous  line,  and 
3)  for  exchange  transfusions  for  hyperfailirubenemia  (jaundice). 

iv)  Electronic  monitoring  of  the  neonatal  infant 

Tlie  development  of  several  kinds  of  monitors  in  recent  years  has  improved  the 
care  of  tlie  high-risk  and  sick  infant. 

Apnea  monitors  are  of  r\vo  kinds.     The  first  t)'pe  runs  on  the  principle  of  impedance 
plethysmography  utilizing  electrodes  which  are  applied  to  the  child's  chest  and/or 
arms.    The  monitor  is  set  at  a  certain  regulatory  rate  and  time  (15-20  seconds). 
\Vhen  the  infant  has  an  apneic  episode  (stops  breathing  for  longer  than  20  seconds), 
an  alarm  goes  off  to  alert  the  personnel.    Another  type  is  an  air-filled  mattress 
with  a  temperature  sensing  device   that  detects  movement  of  air  coincidental  v/ith 
respiration.    When  apneic  episodes  occur,  an  alarm  sounds. 
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Cardiac  monitors  record  the  heart  rate  of  the  newborn  using  electrodes    stratc-^icall" 
placed  on  the  infant's  chest  and  extremities.    The  heart  rate  is  recorded  ciUier  on  an 
established  scale  or  displayed  on  an  oscilloscope  as  the  electrocardiographic  fic^re. 
The  monitor  is  set  at  a  certain  rate  and  when  the  heart  rate  falls  below  this,  an  alann 
goes  off. 

Blood  pressure  Is  measured  in  the  neonate  by  several  methods,  but  the  most  accurate 
and  most  commonly  used  in  the  neonatal  intensive  care  units  are  the  intra-aiterial  and 
Doppler  methods.     Intra -arte  rial  blood  pressure  is  measured  via  tlie  umbilical  arterial 
catheter,  as  described  previously,  via  a  transducer  and  is  projected  on  an  oscilloscope 
as  the  number  or  wave  form.    The  transcutaneous  Doppler  method  is  a  non-invasive  method 
and  detects  very  weak  impulses  which  a  regular  sphygnomanometer  v.-ould  not  detect. 
Studies  have  established  a  good  correlation  between  the  Doppler  and  arterial  blood 
pressure. 

Temperature  -  Appropriate  temperature  control  is  of  utmost  importance  to  the 
premature  low-birth  weight  infant.    The  survival  of  prematures  can  be  improved  by 
proper  heat  control.     If  the  artificial  environment  is  too  warm,  the  nev/bom  becomes 
febrile  and  tachypneic.    If  it  is  too  cool,   the  energy  and  oxygen  requirements  v;ill 
increase  to  generate  more  heat,  decreasing  the  energy  stores  which  are  already  low 
In  prematures,  causing  metabolic  acidosis  and  hypoglycemia.     Cold  may  interfere  with 
surfactant  production  in  the  lung  (increasing  likelihood  of  respiratory  distress  syndrome). 
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Thus,  It  Is  important  to  keep  the  infant,  especially  the  low  birthweight  infant,   in  a 
neutral  tliermal  environment  (temperature  of  34.  5-36.  5°C).     In  most  isolettes  used  today 
In  the  intensive  care  units  the  heat  is  controlled  by  using  a  fan  to  circulate  warm  air 
and  the  temperature  of  the  isolette  is  controlled  by  the  infant's  skin  temperature  via 
a  cutaneous  sensory  thermistor  connected  to  the  abdomen.^  New  "open  beds"  with 
radiant  heat  units  above  the  bed  are  used  in  some  intensive  care  units  and  delivery 
room  as  treatment  beds  instead  of  isolettes.    These  are  also  controlled  by  thermistor 
probes  taped  to  the  infant's  abdomen. 

The  development  of  rapid  microchemistry  techniques  for  analyzing  the  chemical 
abnormalities  In  the  newborn  has  greatly  helped  the  care  of  these  high-risk  sick  infants. 
Because  of  the  small  amount  of  blood  needed,   it  is  now  possible  to  monitor  many 
chemical  parameters  as,  for  example,  blood  glucose,  calcium,  electrolytes,  bilirubin, 
liver  chemistries,  Mg,  P,  etc.    Chemical  aberrations  can  be  corrected  much  sooner 
and  injury  prevented.    New  micro-techniques  have  also  been  developed  for  hematological 
tests  (blood  typing  and  counts,  G6PD,  vitamin  E  levels,  etc. ). 

Blood  gas  analyzers  that  only  require  a  very  small  amount  of  blood  and  are  easy 
to  operate  have  greatly  improved  the  respiratory  care  of  newborn  infants.    This  machine 
Is  often  located  within  the  intensive  care  area  and  operated  by  the  physicians  involved 
In  the  infant's  care.    This  provides  immediate  results  on  the  respiratoiy  status  of  the 
Infant  so  appropriate  changes  in  therapy  can  be  made. 
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v)  Oxygen 

Oxygen  can  be  delivered  into  the  isolette  when  small  increases  in  the  environmental  oxy- 
gen are  needed     or  into  a  plastic  head  box  within  the  isolette  when  higher  concentrations  of 
oxygen  are  needed.      Using  the  head  box,  more  accurate  concentrations  of  ox>'gen  can 
be  delivered  and  fluctuations  in  oxygen  concentration  can  be  prevented.     The  oxygen 
delivered  must  be  wanned  and  humidified.     If  the  oxj'gen  is  not  warmed,   it  may  be  a 
cold  stress  to  the  sick  premature  and  Lf  it  is  not  humidified,    it  will  dr)'  the  respiratory 
mucus,   increasing  the  viscosity  of  the  pulmonary  secretions,   worsening  the  newborn's 
respiratory  distress.    Monitors  are  now  available  for  continual  oxygen  monitoring 
in  the  isolette  or  lieadbox.    A  monitor  is  set  at  the  desired  ox>'gen  concentration  and, 
if  the  environmental  ox>'gen  is  at  a  too  high  or  too  lov/  point,  an  alarm  goes  off.    The 
setting  is,  of  course,  determined  by  the  infant's  respiratory  condition  (arterial  and 
capillary  blood  gases). 

vi)  Mechanical  ventilation 

The  criteria  for  mechanical  ventilation  (respirator  therapy)  varies  from  one 
intensive  care  unit  to  another.     Each  intensive  care  unit  has  its  own  criteria  for 
when  to  place  an  infant  in  respiratory  distress  on  the  respirator,  but  one  common 
Indicator  is  apnea  (no  breathing).    At  present,   either  an  orotracheal  or  endotracheal 
tube  is  used  for  artificial  ventilation.    Tracheostomies  are  occasionally  used  for 
long-term  ventilation.    There  are  many  types  of  positive  and  negative  pressure 
respirators  available.    Positive  pressure  respirators  are  either  pressure  or  volume 
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controlled.    The  method  of  ventilation  depends  on  the  individual  unit.     Regardless  of 
the  type  of  respirator,  the  infant  must  be  followed  with  repeated  blood  gases  to 
determine  its  efficiency  and  infant's  progress. 

Recently,  continuous  positive  (CPAP)  and  negative  ainvay  pressure  and  positive 
end  expiratory  pressure  (PEEP)  have  been  introduced  for  the  treatment  of  respiratory 
distress  syndrome.    The  principle  of  this  is  to  not  allow  the  diseased  lungs  to  collapse 
at  the  end  of  expiration  but  to  keep  the  alveoli  open  by  a  continuous  distending  pressure 
and  thereby  improve  the  diffusion  of  gases  (ox>'gen  and  carbon  dioxide).     Lifants  who 
have  RDS  often  grunt.     The  grunt  is  produced  by  exhaling  against  a  partially  closed 
glottis  which  increases  the  transpulmonary  pressure.    This  probably  prevents  and 
decreases  the  extent  of  collapse  of  the  alveoli  (air  sacs  of  lungs).     In  respiratory 
distress  syndrome  a  large  percent  of  the  alveoli  are  collapsed  at  the  end  of  expiration 
due  to  the  lack  of  surface  active  material  (surfactant)  which  is  necessary  to  prevent  dieir 
collapse.     The  use  of  constant  distending  pressure  fimctioning  in  principle  like  a  grunt  has 
decreased  the  mortality  rate  of  respiratory  distress  syndrome.    CPAP  can  be  delivered 
via  a  head  box,  mask,  nasal  prongs  or  endotracheal  tube.     If  mechanical  ventilation  is 
necessary,   the  positive  pressure  (PEEP)  is  delivered  via  the  endotracheal  tube  at  end 
of  expiration.    All  of  the  above  methods  require  an  expert  staff  of  dedicated  and  skilled 
physicians,  nurses  and  respiratory  technicians. 

vll)  Nutrition 

Feeding  practices  have  changed  in  the  last  decade.    In  the  1950's  and  early  I960's 
full-term  infants  were  not  fed  for  the  first  12-24  hours  and  premature  infants  were  not 
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fed  before  24-36  hours  of  ILfe.     It  is  now  known  that  early  feeding  of  infants  is 
important  in  decreasing  morbidity  and  mortality.    As  soon  as  an  .infant  can  tolerate 
feedings,  they  are  started,   usually  bet^veen  4-6  hours  of  age  and  earlier  in  small-for- 
dates  infants  or  infants  of  diabetic  motliers.    This  may  decrease  the  incidence  of  hypo- 
glycemia, hyperkalemia  (high  potassium),  hyperbilirubinemia  and  azotemia.     Veu'  low 
birthweight  infants  are  still  a  special  problem  because  of  their  inability  to  suck,   small 
stomach  capacity  and  danger  of  aspiration.     These  infants  are  usually  fed  by  gava'^e 
(tube  passed  into  the  stomach  at  feeding  times--every  2-3  hours)  and  supplemented  with 
glucose  water  intravenously  for  adequate  fluid  intake  and  supplemental  calories. 

An  alternative  method  is  nasojejunal  feedings  in  which  a  tube  is  passed  into  the 
jejunum  (small  intestine).    This  method  decreases  the  chance  of  aspiration,  provides 
greater  volume  of  formula  than  is  tolerated  by  the  stomach,  and  can  be  used  in  sick 
term  and  premature  infants. 

Another  recent  development  is  total  intravenous  alimentation.  •  It  may  be  used 
when  enteral  nutrition  is  not  possible  for  prolonged  periods  in  infants  of  ver>'  low 
birthweight  and  after  radical  gastrointestinal  surgery.    This  provides  continuous  infusion 
of  fluid,  calories,  electrolytes  and  vitamins.    The  solution  consists  of  amino  acids, 
hypertonic  glucose,   electrolytes,  and  vitamins.     It  can  be  infused  either  via  a  peripheral 
vein  as  a  supplement  to  oral  feedings  or  via  the  internal  or  external  jugular  vein  for  a 
prolonged  time  as  a  total  source  of  nutrition.    There  are  serious  risks  associated  with 
this  treatment.     It  should  only  be  used  with  very  experienced  personnel  and  in  the 
presence  of  an  adequate  microchemistry  laboratory. 
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vlli)    The  neonatal  intensive  care  unit 

This  unit  admits  any  infant  under  six  weeks  of  age  who  requires  intensive  care. 
Including  premature  infants.    This  includes  any  sick  infant  with  infection  or  respiratory' 
distress,  any  infant  requiring  major  surgery  or  special  nursing  care  (e.  g. ,  infants 
needing  hyperalimentation  or  tracheostomies  and  infants  of  birthv/eiglit  less  than  1500 
grams).    The  nursing  personnel  undergo  special  training  and  orientation  in  order  to 
work  in  these  units  and  are  provided  ongoing  education  covering  new  techniques  and 
instruments  used  in  the  intensive  care  unit.     There  is  usually  a  2:1  nurse  to  patient  ratio 
and  1:1  ratio  for  the  sickest  infants.    The  physicians  include  a  full-time  doctor  trained 
in  neonatology,   full-time  pediatric  housestaff,   including  neonatal  fellows,  a  full-time 
anesthesiologist  and  consultants  in  a  variety  of  specialties.     It  is  in  such  units  that  most 
of  the  medical  advances  relevant  to  newborn  infants  have  been  initiated  over  the  past 
decade. 

Ix)   Transportation  and  regionalization  of  care 

In  recent  years  premature  transport  systems,  using  ambulance  and/or  helicopter, 
have  been  established  in  many  rural  and  urban  areas  in  the  United  States.    The  purpose 
of  such  a  system  is  to  bring  high-risk  infants  from  hospitals  not  equipped  to  care  for 
such  newborns  to  units  where  they  will  obtain  proper  care.    Specially  tramed  personnel 
are  necessary  for  this  transport.     Some  transport  ambulances  are  equipped  as  small 
Intensive  care  units,  and  carry  respirators  and  laboratory  equipment  in  order  to 
provide  immediate  care  for  the  critically  ill  newborn  before  starting  the  transfer  to 
a  special  care  unit.    Thus,  the  constellation  of  advances  that  make  up  intensive  care 
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have  been  applied  outside  of  the  hospital. 

Regionalization  of  care  includes  the  transport  of  sick  newborns  to  a  special  care 
unit  from  several  participating  hospitals  in  the  area  v/hich  are  not  capable  of  providing 
intensive  care.     Regionalization  also  includes  the  education  of  physicians,   nurses  and  ancillarj' 
staff  in  recognizing  the  sick  nev/bom  and  being  able  to  care  for  some  of  the  less  ill  neonates. 

x)  Transitional  care  nurseries 

The  transitional  nursery  is  usually  located  close  to  the  labor-delivery  suite.     Infants 
bom  to  high-risk  mothers  (toxemia,   diabetes,  drug  addiction,   fever,   Caesarian  section, 
Rh  sensitization,   cardiovascular  disease,   etc.),   infants  of  low  birth\veic;ht  (either  preterm 
or  small  for  date)  and  distressed  infants  (respirator}',   shock,   asphyxia)  are  admitted  to 
this  utnit  for  stabilization  and  obser\'ation  for  no  longer  than  6-8  hours  before  transfer  to 
the  regular  nursery  or  the  intensive  care  unit.    The  transitional  nursery  is  supplied  with 
the  necessary  equipment  to  sustain  the  sick  newborn,  including  monitors  for  heart  rate, 
respiratory  rate,  temperature  and  other  emergency  equipment.    The  staff  includes  a 
specially  trained  pediatrician,   registered  nurses  and  aides.     Laboratory  and  x-ray 
facilities  are  also  available  for  this  unit. 

xi)  Phototherapy 

Phototherapy  is  a  new  mode  of  therapy  used  to  treat  hyperbilirubinemia.     It  is 
especially  applicable  to  sick  or  premature  neonatal  infants  who  are  much  more  susceptible 
to  bilirubin  encephalopathy  at  lower  levels  of  bilirubin  than  healtliy  full-term  infants. 
In  addition,  hypoxia,  acidosis  and  cold  stress  may  Increase  this  susceptibtlir/  as  well 
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as  Immaturity  of  the  liver  in  metabolizing  bilirubin.     Phototherapy  is  also  used  in  ACO 
incompatibility  and  post  exchange  for  Rh  incompatibility  and  appears  to  have  decreased 
the  number  of  exchange  transfusions  that  may  be  required  to  lower  serum  bilirubin  levels. 
The  exposure  to  light  of  high  intensity  decreases  the  level  of  serum  bilinibin.     It  is  thought 
that  tlie  bilirubin  is  decreased  by  photooxidation  which  takes  place  mainly  in  the  peripiieral 
tissues.     It  may  also  promote  hepatic  excretion  of  unconjugated  bilirubin.    A  declLie  of 
l-4mg%  of  serum  bilirubin  can  be  expected  in  non-hemolytic  jaundice  after  8-12  hours 
of  exposure.     However,  the  potential  long-term  effects  of  exposing  a  substantial  segment 
of  our  newborn  population  to  this  new  mode  of  treatment  has  not  been  evaluated. 
xii)  Fetal  electronic  monitoring 

Fetal  heart  rate  monitoring,   including  the  analysis  of  beat-to-beat  variation  and  its 
relationship  to  uterine  contraction  has  become  a  very  significant  means  of  decrcasLng 
perinatal  morbidity  and  mortality.     It  provides  predictive  information  about  the  condition 
of  the  fetus  during  labor  and  influences  the  obstetrical  management.      The  fetal  monitor 
receives  an  electrical  signal  from  the  fetal  heart  by  several  different  methods:    from  a 
microphone  strapped  to  the  maternal  abdomen,  from  abdominal  electrocardiographic 
electrodes,  from  an  electrode  applied  transcervically  to  the  presenting  part,   or  from 
trans -abdominal  ultra-sound  sensor.    The  fetal  heart  rate  pattern  is  correlated  witli  the 
uterine  contractions  recorded  either  directly  by  intra-amniotic  catheter  or  indirectly  by 
an  abdominal  tocodynamometer.    The  following  are  evaluated:    1)  beat-to-bcat  variability 
In  heart  rate.    The  normal  fetal  heart  rate  shows  variability  or  irregularity  that  reflects 
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central  nen'ous  system  control.    A  decrease  Ln  variability  may  reflect  the  effect  of  a 
drug  as,   for  example,   atropine,  barbiturates,  tranquilizers,   or  narcotics  which  were 
given  to  the  mother  in  laJjor.    2)  The  heart  rate  -  There  are  three  t^'pes  of  decelerations 
(decrease  in  heart  rate)  that  may  occur  during  labor:    a)  early  deceleration  begins  with 
the  uterine  contraction  and  returns  to  die  baseline  heart  rate  at  the  end  of  contraction. 
This  is  interpreted  to  be  due  to  fetal  head  compression.    The  head  compression  results 
in  a  cardiac  slowing  whicli  is  probably  mediated  via  the  vagus  nerve.     It  is  not  associated 
with  an  increase  iji  fetal  morbidity  or  mortality,    b)  Late  deceleration  occurs  after  the 
beginning  of  contraction  and  ends  after  the  contraction.    Tliis  is  thought  to  be  due  to 
utero  placental  insufficiency  resulting  in  anoxia  of  the  fetus.     These  patterns  are  often 
associated  with  changes  in  the  acid-base  status  of  the  fetus  and  may  result  in  neonatal 
depression,    c)  Variable  deceleration  is  slowing  of  the  heart  rate  with  no  relationship 
to  the  onset  of  contractions.     It  is  highly  irregular  and  may  be  abrupt.    This  type  of 
deceleration  is  thought  to  be  due  to  intermittent  compression  of  the  umbilical  cord  between 
fetal  parts  and  the  contracting  uterus.    It  may  be  mediated  by  the  vagus  ner\'e.    If  the 
deceleration  is  prolonged  or  associated  with  a  decrease  Ln  beat-to-beat  variability,   it  can 
lead  to  anoxia.    This  is  usually  of  short  duration,  benign  and  is  often  eliminated  by 
change  in  the  maternal  position. 

Another  tool  for  examining  the  well-being  of  the  fetus  is  the  determination  of  the 
pre-ejection  period  of  the  cardiac  cycle  which  represents  the  time  from  the  onset  of  QRS 
complex  to  onset  of  ejection  from  the  left  ventricle.    This  can  be  measured  from  the  EGG 
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and  Doppler  ultrasound.    It  is  related  to  the  myocardial  contractility  and  therefore  is 
helpful  In  assessing  the  state  of  oxygenation  of  the  fetal  myocardium. 

A  new  experimental  method  in  fetal  monitoring  is  the  measuring  of  fetal  respiration 
by  recording  fetal  chest  movements  by  ultrasound.     Fetal  chest  movements  occur  at  a 
frequency  of  40-70/minutes  and  are  normally  present  for  about  707i  of  the  time  during 
the  last  half  of  the  gestation.     I-Iypoxia  and  hypoglycemia  are  associated  v.'ith  a  decrease 
in  respirator}'  movements  in  the  fetus  and  therefore  this  may  be  another  sensitive  method 
to  detect  fetal  distress  in  utero. 

xiii)  Fetal  stress  tests 

Contraction  stress  test  or  oxytocin  challenge  test  is  a  measure  of  the  fetal  v;eLfare 
and  placental  reserve  before  the  onset  of  labor.     It  is  done  by  monitoring  the  fetal  heart 
rate  changes  by  external  monitors,  eidier  microphone  or  ultrasound  transducers,   for 
30  minutes  under  simulated  labor,   either  induced  by  pitocin  stimulation  or  spontaneous 
contractions.    A  negative  test  shows  a  stable  heart  rate  and,  if  indicated,  may  be  repeated 
every  seven  days  in  high-risk  pregnancies.    A  positive  test  shows  repeated  late  decelerations 
and  Is  associated  with  poor  fetal  well  being  and  tolerance  of  labor. 

xlv)  Erythroblastosis  fetalis  or  Rh  incompatibility 

The  prognosis  of  erythroblastosis  fetalis  has  changed  greatly  in  the  last  ten  years 
as  a  result  of  the  Introduction  of  amniocentesis  and  evaluation  of  the  bilirubLnoid  pigment 
In  amniotic  fluid  by  spectrophotometry,   intra-uterine  transfusions,   early  induction  of  labor, 
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exchange  transfusions  and  aggressive  mtensive  care  of  the  ncv/bom  (mainly  respirator>') 

and  most  recently  the  development  of  a  method  to  prevent  the  disease.  About  20>  of  fetuses  wen 

stillborn  and  30%  died  Ln  the  neonatal  period  or  were  brain  damaged.     N'ov;  the  perinatal 

mortality'  in  those  infants  in  v.hom  the  disease  is  not  prevented  has  been  reduced  to  about 

5-10%. 

An  antibody  titer  is  performed  on  each  Ilh  negative  mother  during  pregnajicy  (serially 
In  the  first  sensitizing  pregnancy)  and  if  the  titer  is  greater  than  1:16,   an  amniocentesis 
(removal  of  fluid  from  the  "bag  of  v/aters"  surrounding  the  fetus)  is  done  to  analyze  for 
bilirubin  pigment  in  the  amniotic  fluid.    This  bilirul:)in  pigment  has  been  identified  as 
unconjugated  bilinibm  bound  to  albumin  by  spectral  analysis.     Tlie  spectral  absorption 
of  amniotic  fluid  is  plotted  on  a  semilogarithmic  scale.     In  a  normal  pregnancy  it  v/as 
determined  to  be  a  straight  line.     If  bilirubin  is  present  there  is  a  deviation  at  a  specific 
wavelength  (450  mu).    The  concentration  of  bilirubin  is  derived  from  the  difference 
between  the  normal  spectral  curve  and  the  spectral  curve  of  the  patient's  amniotic 
fluid  at  this  v/avelength  (A  OD  450).     On  the  basis  of  several  hundred  pregnancies, 
values  have  been  derived  that  correlate  with  the  extent  of  sensitization.    The  initial 
amniocentesis  in  a  first  pregnancy  is  usually  done  at  about  28-29  weeks  gestation. 
Inpreviously  severely  sensitized  pregnancies  it  is  done  at  22-23  weeks  gestation  and 
repeated  at  1-3  weekly  inter\'al3.     Based  on  these  results  patients  may  be  delivered 
spontaneously  (where  the  risks  of  prematurity  are  less  than  the  risks  of  the  disease 
or  other  treatments)  or  patients  may  receive  intrauterine  transfusions.     Intrauterine 
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transfusions  are  performed  by  slowly  injecting  packed  red  cells  compatible  v/itli  the  mother's 

are 
blood  into  the  fetal  peritoneal  cavity  from  where  they/absorbed  via  the  diaphragmatic  lymphatics 

Prior  to  the  procedure,  radio-opaque  water  soluble  dye  may  be  injected  into  the  amniotic 

cavity  to  identify  a  hydropic  fetus  and  to  localize  tlie  placenta  and  the  gastrointestinal  tract 

on  x-ray  and  fluoroscopy  as  a  guide  for  proper  needle  placement.     Intrauterine  transfusion 

may  be  repeated  every  ten  days  until  delivery.     In  recent  years  a  method  has  been  devised 

to  prevent  the  disease  in  a  fetus  by  preventing  formation  of  the  maternal  antibody.    Tliis 

Is  done  by  destroying  fetal  cells  v/hich  sensitize  a  mother  to  produce  antibodies  when  they 

cross  into  her  circulation. 

xv)  Assessment  of  fetal  lung  maturity 

The  lecithin/spingomyelin  ratio  (L/S)  is  a  measure  of  the  relative  proportion  of  two 
phospholipids  manufactured  in  the  lung  of  the  fetus  which  may  be  detected  in  the  amniotic 
fluid.    Maturity  of  the  fetal  lung  occurs  at  about  35-36  weeks  gestational  age  and  is  demon- 
strated by  a  sudden  increase  in  the  lecithin  fraction.     \\'hen  evaluation  of  lung  maturity  is 
desired  in  order  to  decide  when  to  do  Caesarian  section  or  when  to  deliver  an  infant  early 
for  Rh  incompatibility  or  maternal  diabetes,  an  amniocentesis  is  done.    The  fluid  is 
analyzed  for  the  lecithin/sphingomyelin  ratio  by  thin-layer  chromatography.    The 
concentration  of  lecithin  is  lov/  and  less  than  sphingomyelin  until  about  30-32  weeks  of 
gestation  when  they  become  equal.     Subsequently  the  lecithin  concentration  increases  and 
ephlngomyelin  decreases,    A  mature  L/S  ratio  is  about  2  (depending  on  the  laboratory). 
Lecithin  Is  part  of  the  surface  active  material  necessary  to  lov/er  the  surface  tension  of 


381 


63. 


the  alveoli  in  the  lung  and  prevent  their  collapse.    The  L/S  ratio  and  lecithin  and  its 
precursors  can  be  measured  postnatally  in  tracheal  fluid.     If  L/S  ratio  or  lecithin  or 
its  precursors  remain  lov/  when  measured  serially,   the  prognosis  is  very  poor  for 
the  newborn  regarding  recovery  from  respiratoiy  distress  syndrome. 

xvi)  Urinary  eslriol 

Maternal  urinar)'  estriol  is  a  measure  used  to  evaluate  the  v/ell  being  of  tlie  fetus. 
This  reflects  tlie  intactness  of  the  fetoplacental  unit.     For  this  purpose  the  metabolism 
of  estriol  cannot  be  adequately  studied  in  any  animal.     The  human  fetal  adrenal  gland 
synthesizes  dehydroepiandrosterone  (DIIA).     This  is  then  hydi-oxylated  by  the  fetal  liver 
and  then  converted  into  estriol  by  the  placenta  and  fetal  liver.     Most  of  the  estriol  measured 
In  the  maternal  urine  (90^^)  is  derived  from  the  fetal  DHA.    The  daily  estriol  excretion 
rises  as  normal  gestation  progresses  and  at  term  reaches  values  of  10-40  mg/24  hours  in 
maternal  urine.    The  measurements  of  estriol  have  to  be  done  serially  in  the  management 
of  higli-risk  pregnancies.     If  consistently  falling  values  are  found  (dov/n  to  2  mg/24  hours 
of  maternal  urine),  this  may  indicate  impending  fetal  death.    There  are  other  reasons 
for  low  estriol  levels  as  for  example  small  for  gestational  age  fetus,   fetal  hypoadrenalism, 
ampicillLn,  phenobarbital,    These  do  not  require  immediate  intervention.    Thus,  in 
evaluating  the  fetus  and  deciding  upon  the  management  of  pregnancy,   estriol  alone  is 
not  relied  upon. 
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xvii)  Detamethasone 

Betamethasone,  a  glucocorticoid,   if  given  to  mothers  in  premature  labor  at  gestational 
age  of  28-32  weeks,  may  prevent  the  neonatal  respirator^'  distress  syndrome  or  hyaline 
membrane  disease.     It  has  been  suggested  that  the  betamethasone,  given  24  hours  prior 
to  delivery,   causes  premature  liberation  of  surfactant  which  is  necessary  to  keep  the 
alveoli  of  the  lungs  from  collapsing.     Betamethasone  is  thouglit  to  do  this  by  inducing  the 
enzyme  concerned  with  synthesis  and  release  of  stored  surfactant.     In  Dr.    Liggin's 
uncontrolled  series  of  pregnant  women  there  was  a  drop  from  25.  S%  to  9%  in  the  develop- 
ment of  respiratory  distress  syndrome  in  their  infants  and  there  were  no  deaths  in  this 
group  of  infants  from  respiratory  disress  syndrome.    There  may,   however,  be  untov/ard 
effects  in  infants  bom  to  women  who  have  toxemia.    As  stated,  the  betamethasone  has  to 
be  given  in  t^vo  doses  24  hours  prior  to  delivery  in  order  to  affect  lung  function.    Because 
it  is  necessary  to  delay  labor  in  these  women  for  the  desired  effect,     drugs  such  as  alcohol 

(10%  solution)  and  magnesium  sulfate  (1-2  gm/liour)  have  been  used  intravenously  with 

time  for 
success  in  a  limited  number  of  patients  in  order  to  allow/the  betamethasone  to  work.     These  druj 

require  further  study  in  the  fetus.    More  recently,  adrenergic  agonists  such  as  orciprenaline 

and  rltadrine  have  been  used  to  inhibit  uterine  contractions  experimentally  in  this  country. 

These  drugs  seem  to  be  more  effective  in  stopping  labor  and  may  have  very  minimal  effects 

on  the  fetus  (slight  increase  in  fetal  heart  rate). 

f)  Potential  areas  for  medical  advances  directly  related  to  the  care  of  premature  infants 

which  may  be  dependent  in  part  on  Investigation  of  the  human  fetus  and  premature  infant 
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during  the  next  decade: 

Attempts  to  predict  future  investigative  needs  are  hazardous  because  of  the  nature 
of  the  v/ay  medical  advances  evolve  (see  p.  36),     No  projections  v/ill  be  attempted  in 
regard  to  the  increasing  number  of  suggested  relationships  between  adult  diseases  and 
early  development.     However,  there  are  at  least  four  areas  where  research  should  be 
encouraged  nov/  because  of  the  improvement  that  is  likely  to  result  in  survival  rates  of 
premature  infants  and  in  the  health  and  biologic  potential  of  those  infants  who  sur%'ive. 
Research  on  previable  fetuses  and  premature  human  infants  might  play  an  important 
role  in  progress  in  these  areas. 

1)  Prevention  of  prematurity  -    This  is  dependent  on  research  into  the  mechanisms 
that  control  the  maintenance  of  pregnancy,   its  termination  and  labor.     Five  lines  of 
Investigation  are  involved:  1)    the  effects  of  normal  and  abnormal  placental  hormonal 

secretion  during  pregnancy;  2)  the  regulation  of  the  onset  and  progress  of  labor  by  nev/ 
drugs;  3)  the  use  of  drugs  to  accelerate  fetal  maturity;  4)  the  developiment  of  new  methods 
to  estimate  fetal  maturity  and  v;eight;  and,  5)  the  application  of  technology  to  monitor  the  health 
of  the  fetus  before  birth  more  closely  and  accurately. 

li)  Prevention  and  treatment  of  birth  defects  (inborn  errors  of  metabolism,  genetic 
effects  and  organ  malformations)  -    At  least  two  lines  of  investigation  are  emerging; 
1)  development  of  new  and  improved  methods  of  early  diagnosis;  2)  research  into  regulation 
of  early  cell  differentiation  and  the  control  of  organ  development  during  very  early  fetal 
life. 
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lii)  Improved  OM'genation  of  premature  infants  with  respiraton-  disease  -  Tliree 
lines  of  research  are  apparent;    1)  investigation  directed  at  improving  tiie  technology 
of  artificial  mechanical  ventilation  and  aids  to  spontaneous  respiration  (increasing  efficacy 
and  decreasing  risks);  2)  the  development  of  an  artificial  blood  oxj'genating  system  which 
can  be  used  for  prolonged  periods  (over  weeks)  in  place  of  mechanical  ventilation  with 
respirators;  3)  die  investigation  of  measures  to  more  closely  and  continuously  monitor 
tissue  oxygenation, 

iv)  E\^aluation  of  the  efficacy  and  risks  of  drugs  in  the  fetus  and  premature  infant  - 
This  involves  the  study  of  drugs  administered  to  pregnant  women  for  appropriate  medical 
indications,  drugs  approved  for  adults  but  not  for  fetuses  or  children  that  might  be  of 
benefit  to  the  fetus  or  newborn  infant;  the  evaluation  of  new  pharmacologic  agents  developed 
for  diseases  peculiar  to  the  fetus  and  newborn  or  of  high  incidence  in  this  period  of  liJfe; 
and  studies  of  agents  that  may  accelerate  maturity  of  the  respiratory  system, 
4.    Formulation  of  Guidelines 

a)  Viability  and  Nonviability 

A  fetus  or  prematurely  delivered  infant  is  biologically  viable  when  a  minimal  number  of  inc2 
pendently  sustained,     basic,  integrative  physiologic,  functions  are  present.    In  order  for  the 
fetus  or  infant  to  be  viable  the   sum   of  these  functions,  considered  together,  must  support 
the  inference  that  the  fetus  or  premature  infant  is  able  to  increase  in  tissue  mass  (grov.th) 
and  Increase  the  number,   complexity  and  coordination  of  basic  physiologic  functions  (develop- 
ment) as  a  self-sustaining  whole  organism.    This  must  be  independent  of  any  connection  with 
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and  only 

the  mother)wlien  receiving)generally  accepted  medical  treatments.     If,   in  sum,  these 

coordinated  functions  are  not  present,  the  fetus  or  prematurely  bom  infant  is  biologically 
nonviable  since  it  is  incapable  of  being  made  able  to  exist  as  a  self-sustaining  whole 
organism  independently  of  any  connection  with  the  mother.    This  may  be  the  case  even 
tliough  some  signs  of  life  are  apparent. 

At  this  time  (March,    1975)  tlie  following  functions  taken  together  constitute  tlie 
minimal  number  of  basic  integrative  physiologic  functions: 

1)  The  perfusion  of  tissues  v/ith  adequate  oxygen  and  the  prevention  of  the  increasing 
accumulation  of  carbon  dioxide  and/or  lactic  and  other  organic  acids.  This  function 
consists  of  these  components: 

a)  inflation  of  the  lungs  v/ith  oxygen 

b)  transfer  of  ox^'gen  across  the  alveolar  membranes  into  the  circulation  and  the 
elimination  of  carbon  dioxide  from  the  circulation  into  the  expired  gas 

c)  cardiac  contractions  of  sufficient  strength  and  regularity  to  distribute  oxygenated 
blood  to  tissues  and  organs  throughout  the  body  and  to  eliminate  organic  acids 
from  those  tissues  and  organs. 

2)  Neurologic  regulation  of  the  components  of  the  cardio-respiratory  perfusion  function, 
of  the  capacity  to  ingest  nutrients,   and  of  spontaneous  and  reflex  muscle  movements. 

The  foregoing  mtnim.al  basic  integrative  physiologic  functions  cannot  at  present  be 
separately  assessed  in  the  fetus  or  prematurely  delivered  infant  in  a  consistent,   reliable 
and  exact  manner.    The  absence  of  tlie  sum  of  these  minimal  functions,  however,   can  be 


386 


68. 


assessed  indirectly  in  a  reasonable  and  reliable  manner  by  measurement  of  weight 
and/or  an  estimation  of  gestational  age,   since  specific  weights  and  gestational  ages 
correlate  with  a  lack  of  potential  for  subsequent  sustained  extrauterine  growth  and 
development  (survival).     In  this  biologic  sense,   fetuses  or  prematurely  delivered  infants 
of  less  than  601  grams  and/or  of  24  weeks  or  less  gestational  age,  may  be  considered 
nonviable.    At  these  weights  and  gestational  ages  signs  of  life  such  as  a  beating  heart, 
spontaneous  respiratory  movement,   pulsation  of  the  umbilical  cord  and  spontaneous 
movement  of  voluntary  muscles  are  not  adequate  in  themselves  to  be  used  to  determine 
the  existence  of  these  minimal  basic  integrative  functions,   e.  g. ,  the  heart  may  continue 
to  beat  for  as  long  as  30  minutes  after  removal  from  the  body. 

In  addition,   regardless  of  weight  and  gestational  age,  the  minimal  number  of  basic 
integrative  physiologic  functions  to  sustain  subsequent  extrauterine  growth  and  development 
(survival)  are  not  present  in  fetuses  or  prematurely  delivered  infants  v/ith: 

1)  severe  malformations  of  the  central  nervous  system,  such  as  anencephaly; 

2)  severe  grotesque  multiple  system  malformations,   such  as  cyclops;  and 

3)  severe  fetal  asphyxia  or  anoxia  when  there  has  been  no  response  to  manual  resuscitation 
according  to  the  existing  medical  practice. 

In  contrast,  a  weight  of  601  grams  or  more  and  gestational  age  of  25  weeks  or  more  may 
Indicate  tliat  the  minimal  nuniber  of  basic  integrative  physiologic  functions  necessary  for 
independent  growth  and  development  is  present.     Such  a  fetus  or  prematurely  delivered 
Infant  may  be  considered  biologically  viable.    At  these  v/eights  and  gestational  ages  a  sign 
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of  life  such  as  a  beating  heart,   spontaneous  respiratory  movement,   pulsations  of 
the  umbilical  cord  or  spontaneous  movement  of  voluntary  muscles  should  be  present 
to  confirm  that  the  minimal  number  of  basic  integrative  physiologic  functions  necessary 
for  survival  exist. 
b)  Eteath 

Fetal  death  or  the  death  of  a  prematurely  delivered  infant,   who  has  been  determined 
to  be  viable,  is  judged  to  have  occurred  when  there  is  a  cessation  of  the  minimal  basic, 
independent  integrative  physiologic  functions  which,   considered  together,  may  result  iii 
sustained  extrauterine  growth  and  development  or  survival.    The  absence  of  all  of  the 
following  indicates  the  cessation  of  these  mLnhnal  basic  independent  integrative  physiologic 
functions: 

1)  a  heart  beat 

2)  spontaneous  respiratory  movements 

3)  spontaneous  movement  of  voluntary  muscles 

4)  pulsation  of  the  umbilical  cord 

When  a  prematurely  delivered  infant  is  being  artificially  ventilated,   the  absence  of 
all  of  the  above  physical  signs  may  no  longer  be  reliable  as  an  index  of  the  cessation  of 
the  minimal  basic  integrative  physiologic  functions.    Under  these  circumstances,   the 
presence  of  two  flat  electroencephalograms  obtained  24  hours  apart  when  the  infant  is 
not  receiving  central  nervous  system  depressants  should  also  be  used  to  indicate  a 
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cessation  of  the  minimal  number  of  basic  integrative  physiologic  functions  necessary 
for  independent  growth  and  development  v/hich  characterize  biologic  life  for  the  fetus 
and  prematurely  delivered  infant.    The  technique  of  obtaining  an  electroencephalogram 
Is  difficult  to  apply  to  premature  infants  because  of  the  low  voltages  generated  and 
other  technical  problems,  the  limited  sensitivity  of  die  instruments,   the  nature  of  the 
electrical  patterns  from  the  immature  cortex  and  the  very  small  number  of  premature 
infants  that  have  been  tested.    There  are  few  adequate  published  reports  and  these  do 
not  provide  precise  details  about  v/eights  and  gestational  ages  in  relation  to  EEG  patterns. 
Nevertheless,  the  above  EEG  test  for  determining  death  of  an  Lnfant  on  a  ventilator 
Is,  In  the  judgment  of  all  of  the  consultants,   the  best  that  can  presently  be  formulated. 
The  special  problems  of  recording  from  the  fetus  in  utero  and  the  almost  total  lack  of 
experience  with  preterm  fetuses  preclude  the  use  of  die  electroenceplialogram  to  deter- 
mine the  death  of  a  fetus  in  utero. 

c)  Options  and  their  implications  for  premature  infants 

Three  general  approaches  to  this  problem  can  be  delineated:    First,  the  fetus  could 
be  defined  as  a  person  from  the  moment  of  conception  and  the  fetal  interests  or  individual 
rights  allowed  to  override  the  interests  of  all  other  indi\'iduals  and  society.    Since  the 
fetus  v.-ould  not  be  physically  capable  of  consenting,  there  could  he  no  human  fetal  rc-carch. 
Secondly,  the  fetus  could  be  defined  as  part  of  the  mother's  body  until  the  moment  of  birth 
and  the  mother's  interests  or  individual  rights  allowed  to  override  all  other  individual  rights 
or  interests  of  the  society  as  long  as  she  consented.    Fetal  research  at  any  stage,  th.us, 
would  present  few  moral  problems.    Biologic  facts  could  be  marshalled  for  and  against 


389 


71. 


both  propositions  but  could  not  prove  either  extreme  position.    However,  to  accept 
either  extreme  or  some  minor  variation  of  one  of  these  positions  involves  some  risks 
for  society.    EfcTocqueville  has  cautioned  that  "Human  institutions  are  so  imperfect 
by  nature  that  in  order  to  destroy  them,  it  is  almost  always  enough  to  extend  their 
underlying  ideas  to  the  extreme.  " 

The  third  approach  is  to  use  the  idea  of  viability  as  a  mechanism  for  acliieving 
an  optimum  balance  between  tlie  interests  of  the  several  involved  individuals  and 
society.    Such  a  solution  should  be  based  on  a  reasonable  interpretation  of  biologic 
facts  and  should  minimize  the  conflicts  between  the  more  important  social  interests 
and  activities  which  are  at  stake. 

For  the  viable  fetus  or  premature  infant,  as  for  the  adult,  human  investigation 
is  presently  considered  unethical  by  the  medical  profession  unless:    1)  the  potential 
therapeutic  benefit  for  the  individual  is  reasonably  judged  to  outweigh  the  risks  or 
if  there  is  no  potential  therapeutic  benefit,  then  the  potential  benefit  for  society  is 
large  and  the  likely  risks  to  the  individual  judged  to  be  small  or  inconsequential, 
and  2)  the  individual  or  a  valid  surrogate  consent  after  receiving  adequate  information 
and  explanation.    A  competent  adult  may  take  considerable  personal  risks  even  for  no 
therapeutic  benefit  in  the  name  of  a  greater  social  good.    In  the  case  of  an  incompetent 
adult  or  a  chUd  for  whom  a  surrogate  is  designated  to  make  the  judgment,  a  de  facto 
fiduciary  relationship  exists.    When  there  is  a  potential  therapeutic  benefit  for  the 
Individual,  even  though  remote,  the  surrogate,  usually  a  relative,  may  maice  decisions 


390 


72. 


(including  decisions  which  objectively  are  poor  decisions)  which  can  have  untov/ard 
consequences  for  the  patient,  their  family  and  society.    In  my  opinion,  if  a  surrogate 
is  permitted  to  make  a  decision  when  there  is  no  potential  therapeutic  b2nefit,  the 
risks  should  be  very  small  or  inconsequential  and  the  potentiafbenefit  to  the  class, 
of  which  tlie  subject  is  a  member,  potentially  very  large. 

There  are  three  major  additional  Interrelated  issues  involved  when  considering 
the  nonviable  fetus: 

1)  The  delineation  of  a  weight  and/or  gestational  age  below  which  the  probability  of 
survival  is  so  small  as  to  be  judged  to  be  essentially  non-existant  (when  weight  is  used 
as  an  index  of  the  presence  of  adequate  independent  coordinated  functions  for  a  whole 
organism  to  survive); 

2)  provision  for  the  situation  where  the  improbable  occurs  and  an  unintended  viable 
weight  premature  infant  is  born  either  because  of  the  errors  implicit  in  estimating 
probajjility  of  survival  from  gestational  age  determined  before  birth,  or  because  of 
advances  in  the  care  of  premature  infants  that  improve  chances  of  survival  at  lower 
weights; 

3)  the  potential  consequences  of  these  decisions  for  the  health  of  other  infants  and 
children  of  future  generations. 

In  general,  the  lower  the  prenatal  gestational  age  cutoff  for  viability  before  birth 
and  the  higher  the  weight  cutoff  for  viability  after  birth,  the  less  likely  is  the  chance 
of  a  discrepancy  betvveen  prenatal  prediction  and  postnatal  reality.    For  example,  if 
non-therapeutic  research  is  only  permitted  on  a  fetus  or  premature  of  23  weeks  or  less 
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gestational  age  estimated  by  ultrasound  head  measurements,  and  an  eleven  chance 
la  a  million  of  survival  is  judged  to  be  the  equivalent  of  no  survival  (a  weight  of  less 
than  751  grams),  there  is  little  risk  of  a  fetus  judged  to  be  nonviable  by  gestational 
age  turning  out  to  be  viable  weigiit  after  birth.    However,  there  is  still  the  possibility 
of  such  an  infant  surviving  and  two  years  from  now  the  probability  of  survival  of  a 
751 -gram  premature  infant  might  be  as  good  as  tlie  chances  of  survival  of  a  1001 -gram 
infant  today.    If  this  were  to  happen,  the  postnatal  level  of  viability  of  a  751 -gram  Infant 
would  clearly  be  set  too  low  and  would  need  to  be  readjusted. 

Alternatively,  if  research  is  only  permitted  on  a  fetus  of  22  weeks  or  less  gestational 
age  estimated  prenatally  by  ultrasound,  and  zero  chance  of  survival  in  one  million  (less 
than  601  grams)  is  defined  as  the  weight  level  of  viability,  there  is  very  little,   if  any, 
risk  of  a  fetus  judged  to  be  nonviable  before  birth  turning  out  to  be  of  a  viable  weight 
after  birth.    The  need  to  readjust  the  weight  level  of  viability  within  two  years  is  much 
less  likely.    However,  progress  in  clinical  measures  directed  at  improving  sujrvival 
and  the  quality  of  survival  in  heavier  premature  infants  (those  above  600  grams)  might 
be  impeded  by  not  having  the  potential  benefit  of  these  measures  being  tried  out  first 
on  abortuses  who  could  not  have  survived.    It  is  likely  that  the  first  application  of  some 
potential  advance  for  human  infants  first  wUl  have  to  be  tested  on  some  sick  infants  who 
have  a  real  chance  of  survival  without  the  innovations.    This  means  a  certain  number  of 
premature  infants  are  ILkely  to  be  harmed  or  not  survive  who  miglit  have  survived  or 
not  been  injured  if  the  new  treatment  had  been  studied  on  a  fetus  of  22-24  weeks  gestation 
or  an  infant  of  less  than  601  grams. 
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Finally,  whatever  the  gestational  age  and  weight  cutoffs  for  viability,  there  is 
always  a  chance  in  the  future  that  a  viable  infant  by  weight  will  be  born  after  a 
prediction  of  nonviability  by  gestational  age.    When  this  occurs,  the  prennature 
infant  clearly  must  be  cared  for  in  accord  with  accepted  medical  care  practice. 
For  example,  a  mother  v,-ho  v;ants  and  is  legally  entitled  to  an  abortion  at  24  weeks 
gestation  should  be  informed  of  the  possibility  of  fetal  survival  before  the  abortion 
and  either  she  must  accept  the  responsibility  for  a  liveborn  viable  infant  or  make 
arrangements  for  placement  or  adoption.    Further,  the  physician  should  be  protected 
from  civil  liability  to  the  pregnant  woman  on  v/hom  the  abortion  is  performed  for 
unintentially  delivering  her  of  a  liveborn  viable  premature  iafant. 

In  summary,  the  following  might  be  considered  as  a  reasonable  way  of  proceeding 
in  terms  of  the  biologic  facts  and  should  be  taken  into  consideration  in  formulating 
public  policy. 

1)  Before  birth,  permit  research  on  a  fetus  of  estimated  gestational  age  of  23  weeks  or  less; 

2)  After  birth,  permit  research  on  a  product  of  conception  of  less  than  601  grams  and  24 
weeks  or  less  gestational  age  by  physical  examination; 

3)  Set  up  an  administrative  mechanism  to  review  No.   1  and  No.  2  at  regular  yearly  inter\-al; 

4)  State  that  a  physician  performing  an  abortion  at  24  weeks  should  inform  the  pregnant 
woman  that  there  is  a  chance  of  a  survival  of  the  abortus  and  that,  if  it  is  born  at  a  viable 
weight  and  gestational  age,  it  v/ill  be  resuscitated.    In  this  instance,  protect  the  physician 
from  a  civil  cause  of  action  by  the  pregnant  woman  for  delivery  of  a  viable  infant  she 

did  not  want. 
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Appendix  I 
Table  1. — Variation  in  gestational  ages  at  different  weights  ^ 

Birth  weight  in  grams :  Estimated  weeks  of  gestation 

Under  500 22-28 

501  to  750 22-30 

751  to  1.000 23-32 

1,001  to  1,250 26-34 

1,251  to  1,500 26-3o 

1,501  to  1,750 28-36 

1,751  to  2,000 28-37 

2,001  to  2,250 --  29-37 

2,251  to  2,500 30-40 

2,501  to  2,750 32 

2,751  to  3,000 33 

3,001  to  3,250 34 

3,251  to  3,500 

»  Based  on  data  from  University  of  California  (San  Francisco),  University  of  Colorado,  and  the  John 

Hopkins  University. 


Table  2. — Variation  in  weight  at  different  gestational  ages 


Estimated  weeks  of  gestation.  Recorded  birth  weights  in  grams 

22        _  460-600 

23"!     -"'      -  550-950 

24  _     _  _  500-850 

^_  600-1,000 

26         _  _    _  400-925 

27'1  630-1,050 

28IIIII"""" 680-1,000 

>  Based  on  data  from  University  of  California  (San  Francisco)  and  University  of  Colorado. 

TABLE  3.— NEONATAL  SURVIVAL  RATE  IN  NEW  YORK  CITY  BY  WEIGHT  AT  BIRTH  AND  RACE,  1962-71 


Weight  at  birth  (grams)  1962       1963       1964       1965       1966       1967       1968       1969       1970       1971 


Under  1,000 12.5 

White 8.5 

Nonwhite 16.4 

1,001  to  1,500 55.0 

White 49.5 

Nonwhite 61.7 

1,501  to  2,000 85.6 

White.,. 82.6 

Nonwhite 90.1 

2,001  to  2,500 96.8 

White 96.5 

Nonwhite 97.4 

Under  2,501.... 85.2 

White 85.7 

Nonwhite. 84.3 


1?  9 

11.6 

12.1 

13.6 

15.1 

17.5 

14.0 

20.0 

21.0 

11.6 

6.7 

8.2 

9.9 

11.4 

11.7 

5.0 

18.7 

12.7 

14.2 

16.1 

15.5 

16.7 

17.9 

22.6 

21.2 

21.2 

28.2 

55.7 

56.2 

59.2 

63.4 

64.1 

65.5 

61.0 

66.6 

66.2 

50  ? 

47.4 

52.0 

59.1 

56.8 

61.1 

52.5 

61.6 

57.2 

6?  1 

65.8 

66.7 

68.2 

71.4 

70.5 

70.1 

71.5 

75.2 

87  9 

87.1 

88.5 

89.0 

89.0 

88.8 

89.2 

90.0 

90.8 

85  3 

84.0 

86.0 

86.9 

86.6 

86.8 

87.2 

86.9 

87.1 

91.4 

91.1 

91.6 

91.8 

92.3 

91.6 

91.6 

93.7 

94.2 

97.2 

97.2 

97.4 

97.6 

97.8 

97.7 

97.4 

97.7 

97.5 

qfi  8 

96.9 

96.9 

97.2 

97.5 

97.1 

97.1 

97.3 

96.8 

98  0 

97.7 

98.1 

98.2 

98.4 

98.7 

97.9 

98.3 

98.4 

86.0 

85.4 

86.1 

87.2 

87.2 

87.5 

86.7 

88.5 

89.1 

86.4 

85.5 

86.6 

87.7 

87.9 

87.6 

86.7 

88.5 

88.2 

85.4 

85.1 

85.3 

86.5 

86.2 

87.3 

86.7 

88.4 

90.2 

60-577— 7( 
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TABLE  4.-CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL 

ALL  CENTERS,  1963 


Weight  group  (grams) 


Born  in 


Number 
survived 


Percent 
survival 


Born  out 


Number 
survived 


White: 

Under  500 

501  to  750 

751  tol,000_._- 
1,001  tol,250_. 
1,251  to  1,500... 
1,501  tol,750__. 
1,751  to  2,000.. 
2,001  to  2,500... 

Total 

Nonw^hite: 

Under  500 

501  to750-...-- 
751tol,000_... 
1,001  to  1,250. _. 
1,251  to  1,500... 
1,501  to  1,750... 
1,751  to  2,000-. 
2,001  to  2,500... 

Total 

White  and  nonwrhite: 

Under  500 

501  to  750 

751  to  1,000.-.. 
1,001  to  1,250... 
1,251  to  1,500... 
1,501  to  1,751... 
1,750  to  2,000... 
2,001  to  2,500... 

Total 


30 

0 

44 

5 

82 

22 

81 

42 

123 

80 

173 

139 

284 

256 

479 

1,443 

2,295 


3,158 


1,986 


98 

0 

98 

3 

127 

29 

142 

75 

174 

140 

283 

253 

441 

423 

1,795 

1,339 

2,702 


0 

11.4 
26.8 
51.8 
65.0 
80.3 
90.1 
97.5 


86.5 


0 

3.1 
22.8 
52.8 
80.5 
89.4 
95.9 
99.1 


85.6 


1 

19 
43 
90 
158 
193 
236 


835 


3 

20 
38 
80 
116 
153 
200 
97 


707 


0 
1 
20 
49 
125 
174 
222 
85 


675 


0 
1 
22 
54 
96 
139 
192 
93 


597 


Percent 
survived 


0 

5.3 
46.5 
54.4 
79.1 
91.1 
94.1 
88.5 


80.9 


0 

5 

57.9 
67.5 

8.0 
90.8 
96.0 
95.9 


128 

0 

0 

5 

0 

0 

142 

8 

5.6 

38 

2 

5.3 

209 

51 

24.4 

81 

42 

51.8 

223 

117 

52.5 

170 

103 

60.6 

297 

220 

74.1 

274 

221 

80.6 

456 

392 

86.0 

346 

313 

90.5 

725 

679 

93.6 

436 

414 

95.0 

3,  274 

3,222 

98.4 

193 

178 

92.2 

5,454 


4,689 


5.0 


1,543 


1,273 


82.5 
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TABLE  5,-CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES, 
BY  WEIGHT,  TOTAL  ALL  CENTERS,  1964 


Weight  group  (grams) 


Born  in 


Number 
survived 


Percent 

survival 


Born  out 


Number 
survived 


Percent 

survival 


White: 

Under  500 

501  to  750 _- 

751  to  1,000 

1,001  to  1,250 V 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2, 500 

Total 

S^onwhite: 

Under  500. 

50i  to750 

751  to  1,000 

1,001  to  1,250 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2, 500 

Total 

White  and  nonwhite: 

Under  500 

501  to  750 

751  to  1,000 

1,001  to  1,250 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2, 500 

Total 


35 

0 

0 

2 

0 

0 

56 

9 

16.1 

8 

1 

12.5 

73 

14 

19.2 

43 

16 

37.2 

89 

39 

43.8 

82 

58 

70.7 

121 

87 

71.9 

144 

116 

80.6 

189 

157 

83.1 

227 

200 

88.1 

317 

287 

90.5 

245 

221 

90.2 

1,325 

1,281 

96.7 

68 

63 

92.6 

2,205 

1,874 

85.0 

819 

675 

82.4 

144 

0 

0 

5 

0 

0 

118 

8 

6.8 

22 

3 

9.5 

129 

37 

28.7 

37 

16 

43.2 

131 

71 

54.2 

79 

56 

70.9 

224 

170 

75.9 

124 

114 

91.9 

286 

248 

85.7 

175 

166 

94. 

433 

409 

94.5 

166 

162 

97.6 

1,721 

1,701 

98.8 

104 

97 

93.3 

- 

3,186 

2,644 

83 

711 

613 

86.2 

179 
174 
202 

0 
17 
51 

0 

9.8 
25.2 

7 

29 
80 

0 
3 
32 

0 

10.3 

40.0 

220 

110 

50.0 

161 

114 

70.8 

345 

257 

74.5 

268 

230 

85.8 

475 

405 

85.3 

402 

366 

91.0 

750 

696 

92.8 

411 

383 

93.2 

3,046 

2,982 

97.9 

172 

160 

93.0 

5,391 

4,518 

83.8 

1,530 

1,288 

84.2 
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TABLE  6.-CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY,  WEIGHT,  TOTAL 

ALL  CENTERS,  1965 


Weight  group  (grams) 


Born 


Number 
survived 


Percent 
survival 


Born 
out 


Number 
survived 


Percent 
survived 


White: 

Under  500 

501  to  750 

751  tol.OOO... 
1,001  to  1,250.. 
1,251  to  1,500.- 
1,501  to  1,750.- 
1,751  to  2,000.. 
2,001  to  2,500- 

Total 

rjonwhite: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  17,50.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total. 


16 

0 

0 

2 

0 

0 

53 

0 

0 

12 

0 

0 

83 

18 

21.7 

48 

21 

43.7 

84 

45 

53.6 

74 

49 

65.3 

89 

54 

60.7 

134 

102 

76.1 

184 

144 

78.3 

195 

172 

88.3 

247 

227 

91.9 

203 

192 

94.6 

1,503 

1,473 

98.0 

85. 

75 

88.2 

2,  259 

2,031 

86.8 

754 

611 

81.0 

113 

0 

0 

3 

0 

0 

125 

1 

.8 

13 

3 

23.1 

123 

35 

28.5 

44 

20 

45.5 

153 

92 

60.1 

75 

58 

77.3 

208 

154 

74.0 

123 

112 

91.1 

281 

250 

89.0 

155 

149 

96.1 

349 

334 

95.7 

166 

161 

97.0 

1,654 

1,638 

99 

92 

91 

98.9 

3,006 

2,504 

83.3 

671 

594 

88.5 

129 

0 

0 

5 

0 

0 

178 

1 

.6 

25 

3 

12.0 

206 

53 

25.7 

92 

41 

44.6 

237 

137 

57.8 

150 

107 

71.3 

297 

108 

70.0 

257 

214 

83.3 

465 

394 

84.7 

350 

321 

91.7 

596 

561 

94.1 

369 

353 

95.7 

3, 157 

3,111 

98.5 

177 

166 

93.8 

5,265 


4,465 


84. 


1,425 


1,205 


4.6 


421 


oooo 


oooo 


oo  CO  ^\r> 


ooo^     o^ 


oo  o  o      o  ^ 


<»-«^^CNi        CMCM 


<U 


V  ' 


-°=2Ejsg.E.Ego|s!; 


422 


oo 

O       lOCDO      "O       lOOOO 


oooo 


oo  oo 


COCNir^  ILO 


oooo 


OOUD        O 


OC3^H         CD 


o    "OO      <=><: 


oo      oo 


^^ro      CNJCNJ 


oo^oooo      oo 


t^oooooo      oo 


CNJ  «:3- ^- CNJ  P^  r^  •— *        CO  CSJ 


o  c 

;cQ  o    I  SI  CO  ~ 

qqCDCQliJU.3:-^^'_I— J^Z  0*00 


y>  o —      — 
—  >-  c       *2 

lis  ^ 


423 


)r^       in  CNj  tj3  uD  to  csj  CD 


-— 1^,— .1— icoocNji— •csi'^rcsj— '.— 1       Ot-i 


SOD  rO-^  r-H  ^^ 


•— <  'ej- 


O  tOCSJ  CO  o 


^-  ^£>   r-*  CVJ   --« 


.2  Q)  P^J=  5"^  SCO  nnc       S^^f^ 
^li|j^|.E.Eg|iir. 

0QCO0QluLi.X-^^_1_|S2  Cc/J 


424 


OOir»ro 
CDor^co 


tDCO^PO 


mopo 

rJoooc 
(fin  LD 


ir5for*.o 


OOtDCNJfO 


*OOf^       ooo 


csii^LOCO      ino) 


00  ^'  if>r-» 


po^^or^ 


0)r-'r^^<f 


(O(0a>oo<3      ^^ 


csjcoomcj      CO* 


en --^^^  toe 


^ooocntDr«* 
roto 


O)  lO  O  ^  CNI  <f  CO 


a>  CNj --<  ^  po  r^  CNj      CMO 


O  ^- »^  ^  •-• -^  CO         lOCNj 


si 


I  J«  O  —       — 


CQ  m  m  uj  u.  X -^  ^ 


;  5-§ 


-cy(/i 


425 


or^ooci>oooooooooa)r^oa> 


CO  ««D  tn  CO  tn  00  00  p«*  csj  r-- to  ^  a>      ooto 


ooooorocoaiojoocsioooo" 


m  Lf)  p^  ^-  ^r  oo  r 


jO^csj^rocMco 


O>^ro0>Lnc£>oo0)(O 


o^s-roo^oo      o^ou 


^ r^  00  oi  in  o r-^       csr 


.0000  C3      ro^o 


LO  in  if)  CO  CM  csi  r^  o  r-t  u^  to  r*  <o      09) 


-CD^^OJ^CSl.— f^OOOtO         CSJCO 


ro^<-«cf  00 


OOOO^'^r^ 


CM  in  0>  CO  0> -^  CM        OiCM 


60-577— 7( 


426 


TABLE  7.- 


-CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS  SURVIVAL  PERCENTAGES,  BY  WEIGH!',  TOTAL 
ALL  CENTERS,  1967 


Weight  group  (grams) 


Born  in 


Number 
survived 


Percent 

survival 


Born  out 


Number 
survived 


Percent 

survival 


White: 

Under  500 

501  to  750 

751  to  1,000.  __ 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

Nonwhite: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 


19 

0 
0 

0 
0 

3 
14 

0 
4 

0 

36 

28.0 

58 

12 

20.7 

35 

19 

54.0 

83 

47 

76.6 

73 

51 

69.0 

127 

77 
130 

60.6 
80.2 

103 
160 

85 
142 

82  0 

162 

88.0 

235 

214 

91.1 

221 

208 

94.0 

1,398 

1,358 

97.1 

91 

83 

91.0 

2,118 

1,838 

86.8 

700 

592 

84.0 

100 

0 

0 

1 

0 

0 

107 

3 

2.8 

11 

2 

18.2 

108 

19 

17.6 

32 

18 

56.7 

129 

71 

55.0 

83 

63 

75.9 

164 

131 

79.9 

95 

87 

236 

219 

92.8 

142 

136 

95.8 

331 

314 

94.9 

154 

147 

95.5 

1,297 

1,281 

98.8 

55 

51 

92.7 

2,472 

2,038 

82.4 

573 

504 

88.0 

119 

0 

0 

4 

0 

0 

143 

3 

2.1 

25 

6 

24.0 

166 

31 

18.7 

67 

37 

55.2 

212 

118 

55.7 

156 

114 

73.1 

291 

208 

71.5 

198 

172 

86.9 

398 

349 

87.7 

302 

278 

92.1 

566 

528 

93.3 

375 

355 

94.7 

2,695 

2,639 

97.9 

146 

134 

91.8 

4,590 


3,876 


84.4 


1,273 


1,095 
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TABLES.— CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL 

ALL  CENTERS,  1968 


Weight  group  (grams) 


Born  in 


Number 
survived 


Percent 
survival 


Born  out 


Number 
survived 


Percent 
survival 


White: 

Under  500 

501  to  750 

751  to  1,000.  _. 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750. 
1.751  to  2,000.. 
2,C01  to  2,500.. 

Total 

Nonwhite: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 


22 

0 

0 

3 

0 

0 

51 

1 

2.0 

18 

0 

0 

76 

18 

23.7 

37 

19 

51.4 

70 

34 

48.6 

64 

47 

73.4 

104 

75 

72.1 

135 

117 

86.7 

159 

134 

84.3 

208 

185 

88.9 

245 

228 

93.1 

261 

247 

94.6 

1,341 

1,304 

97.2 

100 

90 

90.0 

2,068 

1,794 

86.8 

826 

705 

85.4 

87 

0 

0 

1 

0 

0 

100 

8 

8 

13 

0 

0 

105 

29 

27.6 

42 

26 

61.9 

116 

66 

56.9 

52 

40 

76.- 

151 

125 

82.8 

88 

80 

90.9 

222 

189 

85.1 

128 

119 

93.  C 

323 

312 

96.6 

178 

174 

97.8 

1,228 

1,218 

99.2 

88 

85 

96.6 

2,332 

1,947 

83.5 

590 

524 

88.8 

109 

0 

0 

4 

0 

0 

151 

9 

6.0 

31 

0 

0 

181 

47 

26.0 

79 

45 

57.0 

186 

100 

53.3 

116 

87 

75.0 

255 

200 

78.4 

223 

197 

88.3 

381 

323 

84.8 

336 

304 

90.5 

568 

540 

95.1 

439 

421 

95.9 

2,  569 

2,522 

98.2 

188 

175 

93.1 

4,400 


3,741 


85 


1,416 


1,229 
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TABLE  9. 


-NEW  YORK  CITY  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL  ALL 

CENTERS,  1969 


Weight  group  (grams) 


Born  in 


Nunnber 
survived 


Percent 
survival 


Born  out 


Number 
survived 


Percent 
survival 


White: 

Under  500 

501  to  750 

751  to  1,000.. _ 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

Nonwhite: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.- 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500-. 

Total 


14 

0 

0 

3 

0 

0 

37 

2 

5.4 

14 

1 

7.1 

55 

10 

18.2 

37 

19 

51.4 

84 

41 

48.8 

87 

58 

66.7 

98 

67 

68.4 

120 

101 

84.2 

150 

119 

79.3 

214 

198 

92.5 

322 

302 

93.8 

231 

210 

90.9 

1,345 

1,309 

97.3 

125 

110 

9.88 

2,105 

1,850 

87.9 

831 

697 

83.9 

95 

0 

0 

4 

0 

0 

93 

3 

3.2 

20 

3 

15.0 

104 

32 

30.8 

35 

6 

17.1 

113 

65 

57.5 

61 

46 

73.4 

160 

135 

84.4 

98 

82 

83.7 

194 

168 

86.6 

128 

117 

91.4 

312 

303 

97.1 

189 

181 

95.8 

1,156 

1,140 

89.6 

263 

261 

99.2 

2, 227 

1,846 

82.9 

798 

696 

87.2 

109 

0 

0 

7 

0 

0 

130 

5 

3.8 

34 

4 

11.8 

159 

42 

26.4 

72 

25 

37.4 

197 

106 

53.8 

148 

104 

70.3 

258 

202 

78.3 

218 

183 

83.9 

344 

287 

83.4 

342 

315 

92.1 

634 

605 

95.4 

420 

391 

93.1 

2,501 

2,449 

97.9 

388 

371 

95.6 

4,332 


3,696 


85.3 


1,629 


1,393 


85.5 
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TABLE  10— CITY  OF  NEW  YORK  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL  ALL  CENTERS,  1970 

Number  Percent  Number  Percent 

Weight  group  (grams)  Born  In        survived         survival        Born  out        survived  survival 

White: 

Under  500 

501  to  750 

751  to  1,000 

1,001  to  1,250 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2,500 

Total 

Nonwhite: 

Under  500 

501  to  750 

751  to  1,000 

1,001  to  1,250 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2,500 

Total 

White  and  nonwhite: 

Under  500 

501  to  750 

751  to  1,000 

1,001  to  1,250 

1,251  to  1,500 

1,501  to  1,750 

1,751  to  2,000 

2,001  to  2,500 

TotaUg .'  4,586  4,001  87.2  1,449  1,245  85.9 
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214 

40 
96 
193 
323 
391 
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590 
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2,  793 

90.9 
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TABLE  ll.-CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL 

ALL  CENTERS,  1971 


Weight  group  (grams) 

Born  in 

Number 
survived 

Percent 
survival 

Born  out 

Number 
survived 

Percent 
survival 

White: 

Under  500    

7 

0 

1 

9 

27 

58 

134 

216 

1,147 

0 

2.3 
17.2 
36.5 
70.7 
84.8 
91.1 
97.0 

2 

11 
34 
75 
85 
144 
217 
164 

0 

0 
12 
52 
69 
127 
205 
141 

0 

501  to  750    

44 

0 

751  to  1  000                 

52 

35.3 

1  001  to  1  250 

74 

69.3 

1  251  to  1,500 

82 

81.2 

1,501  to  1,750 

158 

88.2 

1,751  to  2,000 , 

237 

94.5 

2,001  to  2,500 , 

1,182 

86.0 

Total 

1,836 

1,592 

86.7 

732 

606 

82.8 

Nonwhite: 

Under  500 

28 

0 
3 
17 
63 
116 
183 
258 
1,192 

0 

4.8 
19.3 
68.5 
82.9 
94.8 
95.2 
98.9 

1 

14 

43 

59 

94 

133 

189 

127 

0 
2 
15 
44 
82 
120 
185 
122 

0 

501  to  750            

63 

14.3 

751  to  1  000      

88 

34.9 

1001  to  1,250     

92 

74.6 

1,251  to  1,500 

140 

80.2 

1  501  to  1  750          

193 

90.2 

1751  to  2  000     

271 

97.9 

2,001  to  2,500 

1,205 

96.1 

Total 

2,080 

1,832 

88.1 

660 

570 

86.4 

White  and  nonwhite: 

Under  500          

35 

0 

4 

26 

90 

174 

317 

474 

2,339 

0 

3.7 
18.6 
54.2 
78.4 
90.3 
93.3 
98.0 

3 

25 
77 
134 

179 
277 
406 
291 

0 
2 

27 
96 
151 
247 
390 
263 

0 

501  to  750       

107 

8.0 

751  to  1,000    

140 

35.1 

1,001  to  1,250 

166 

71.6 

1  251  to  1  500         

222 

84.4 

1501  to  1,750       

351 

89.2 

1  751  to  2,000 

508 

96.1 

2,001  to  2,500 

2,387 

90.4 

Total 

3,916 

3,424 

87.4 

1,392 

1,176 

84.5 
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TABLE  12— CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL 

ALL  CENTERS,  1972 


Weight  group  (grams) 


Born 


Number 
survived 


Percent 
survival 


Born 
out 


Number 
survived 


Percent 
survival 


White: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250„ 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

Nonvifhite: 

Under  500 

601  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 

1.000  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 

2.001  to  2,500.. 

Total 


14 

1 

7.1 

1 

0 

0 

27 

2 

7.4 

20 

4 

20.0 

51 

13 

25.5 

55 

26 

47.3 

65 

34 

52.3 

65 

41 

63.1 

83 

57 

68.1 

94 

72 

76.6 

133 

118 

88.7 

154 

138 

89.6 

215 

200 

93.0 

169 

154 

91.1 

951 

929 

97.7 

163 

146 

89.6 

1,  539 

1,354 

87.9 

721 

581 

80. 

6 

26 

0 

0 

3 

0 

0 

53 

1 
24 

1.9 
29.3 

14 

51 

2 
31 

14. 
60. 

3 

82 

8 

85 

43 

50.6 

70 

43 

61. 

4 

94 

74 

78.7 

76 

64 

84. 

1 

160 

137 

85.6 

127 

117 

92. 

1 

253 

243 
958 

96.0 

98.5 

171 
129 

166 
124 

98. 
96. 

1 

973 

1 

1,  726 

1,480 

85.7 

641 

547 

85.3: 

39 

0 
3 

37 

77 

131 

0 

3.7 
21.8 
51.3 
74.0 

4 

34 
106 
135 
170 

0 

6 

57 

84 

136 

0 

17. 
53. 
62. 
80. 

80 

6 

123 

8 

150 

? 

177 

0 

293 

255 

87.0 

281 

255 

90.7 

468 

4« 

94.7 

340 

320 

94. 

1 

1,  924 

1,888 

98.1 

292 

270 

92. 

b 

3,265 


2,834 


1,362 


1,128 


457 


O  O  O  O  O  O  O  CNJ  Ci  o  o  ■— <  o  o       c>o 


^.— «.— «  ^O  OCM  CD  in  CD  O  — '  O  to         OC 


^  ■— *0  O  O  OO  O  O  CD  o  ^  ^  o       oo 


o  o  •— •  *3- O  O  O  ^  Ci  CSJ  COCSi  O  O        ^H  .— < 


1    I    !    !    '    I    1.52    I    I    '        '"D         I 

'      '      '      -^     '      -^      •      '-^  '  m  ' 

;  ;  Mil  lil  :i^l=   i 


OQCQmoOLijLi.3:-2^i;-j_iS2  o  Jj 


60-577—76 30 


458 


■      II  I      lO      ICS 

O      t      I      '^      '      to       lO 

O      I      I      lo      1      i-H      1.^ 


rH        1.4        I        lO 


CM.-»OCSJOOCDLOOCDfMO»-<CDO«-* 


■  CD0000C30O 


■  OOOOOOOr-l 


»<3)CNJCSJ^^^^OOfOO^CMOO.-<'^OCO 


CD  O  >— ' .— *  C3  CM  ^ 'J  O  CD  »-•  CsJ  r^  O  CSJ  O         O 


ooooo 


lOOmO 


lOOOO 


ooooo 


^^r^CVICNJ'-HOO.-HCOOCsJCSCNlT— ic 


459 


irscoooo 


CNJ^^^H^ 


^•POr-*Lf>OOC\JrOi-H^C 


r- tD^      ^-iCNj      -^ 


cooo 


ootoo      o 

uS  O  r--"  o  O  O 


ir>  ^H  po  CO  o  ^-» 


r-»  o  a>  »-*  CM  o  C)  LO  r^  in  ^H  cvj  o  ^^      ,-Hi-i 


-ooo 

5  00 


<X>CMOC3 


CVJ.-tCSJ»-l 


CO  ^  CSJ  — ^  C3  O  ^H  00  1— •  O  00  a>  C£>  ^^       o,-^ 


CO  O^tO 

o  o  <tJ  o  o  ■^'  c 


ooo^^ 


CD  O  CNJ  PO  ^^  <■  o       ^^o 


OCNjt— iCSJOOCOOCSJOtOl. 


coo  :^-j:-^<^^  ^s 

CQQacQCDLLjLi_n:^i£:_j^Ss:  Oco 


•—  ^  =  o  -1 


460 


ooo^ 


1— ICO  CO  00 


'tDCO'*^^        CSJ 


i-i  CO  CO '^r  o  o  >-<  LO  ^*  o  cvi  00  00  «-H      coo 


•— 'coLncvj-— 'oi^f^<XJmococ 


JCNj'tO 

■.  tor*-. 


OtocO'O-ocooinocD^oof 


300 
5  O  O  O 


o  to 


OO'«d-C0C0CSI«— "O 


>COP^CO^-<         ^-ti-H 


CO --^  r^ 'S- -^r  «3- ^^  CM  O  ^^  LT)  O  •**  1-t        CMtO 


I    I    I    !    I    I    '    I    I.—    I    I    '        '""^^        I 

;  ;  :  ;  i  ;J^  i  :|  i  I'd     :_|     j 

5  iiJilijWlii  I 


461 


tDoooinocD'-«o 


JOtNJfOO^ij 


oooooo      o  o 


)-«d-^         —ICNJ 


cOfocsjin«3-,-H'-*r^'-*C)0^oouo^ 


o  r- o  o  r- "T=>  o 

or-,- 

oo 

oSoSSooooo 

in  to  to 
r— to  CO 

g§ 

r~  CM  CO  ^  oo  t-~  CO  •* 

cocvjto 

-'- 

i^CDr*.  rococ 


I-  COO^         CM  '-^ 


roo— looo 

oo 

cnooo 

oo 

ooinoo 

oo 

'i' in  «3- oo  cvi  CO 

-'- 

urjtDoOt^ 

moo 

t^  or^  oocvj  "^  o  ^  •— 'O  o^  OO  ocM      in  oo 


'^r  oo  o  oo  -^  CO 


o  r*-.  ro  CO  r-^  CO  o      r^ 

O  CO  CO  CO  C£>  CO  o        cd  ^ 


^  <X>  oo  oo  CD  CO  LO         tD 


.— I  CO  o  LO  to  ■—<  .-« 


1  C>  CM  CD  CM  CD  O^  CO  CsJ         CO  CNJ 


QQCaCQGQLjJLj.X-=.^— 1— J^2:  0*00 


462 

TABLE  13.— CITY  OF  NEW  YORK  PREMATURE  CENTER  STATISTICS,  SURVIVAL  PERCENTAGES,  BY  WEIGHT,  TOTAL 

ALL  CENTERS,  1973 


Weight  group  (grams) 


Born  in 


Number 
survived 


Percent 
survival 


Born  out 


Number 
survived 


Percent 
survival 


White: 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

Nonwhite: 

Under  500 

601  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 

White  and  nonwhite 

Under  500 

501  to  750 

751  to  1,000... 
1,001  to  1,250.. 
1,251  to  1,500.. 
1,501  to  1,750.. 
1,751  to  2,000.. 
2,001  to  2,500.. 

Total 


6 

0 

0 

1 

0 

0 

21 

2 

9.5 

21 

5 

23.8 

41 

12 

29.3 

46 

26 

56.5 

55 

34 

61.8 

60 

37 

61.7 

67 

53 

79.1 

103 

74 

71.8 

123 

107 

87.0 

142 

126 

88.7 

204 

189 

92.6 

160 

142 

88.8 

641 

616 

96.1 

160 

135 

84.4 

1,158 

1,013 

87.5 

693 

545 

78.6 

16 

0 

0 

2 

0 

0 

29 

3 

10.3 

13 

1 

7.7 

57 

25 

43.9 

41 

23 

56.1 

77 

43 

55.8 

47 

33 

70.2 

78 

61 

78.2 

74 

60 

81.1 

174 

161 

92.5 

115 

106 

92.2 

242 

232 

95.9 

156 

147 

94.2 

809 

787 

97.3 

114 

109 

95.6 

1,  482 

1,312 

88.5 

562 

479 

85.2 

22 

0 
5 

0 
10.0 

3 

34 

0 
6 

0 

50 

17.6 

98 

37 
77 

37.8 
58.3 

87 
107 

49 
70 

56.3 

132 

65.4 

145 

114 

78.6 

177 

134 

75.7 

297 

268 

90.2 

257 

232 

90.3 

446 

421 

94.4 

316 

289 

91.5 

1,450 

1,403 

96.8 

274 

244 

89.0 

2,640 


2,325 


1,255 


1,024 


81.6 
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TABLE  14.-DEATHS  PER  1,000  LIVE  BIRTHS 
STATE  OF  OREGON 


1966 


1967   1968   1969   1970   1971   1972 


1973 


Neonatal  mortality: 

United  States - 17.2 

Oregon 15. 1 

Premature  mortality  Oregon  (1,001  to  2,500  g)-..  115. 7 


16.2 

15.9 

15.6 

15.1 

14.2 

13.6 

13.0 

13.7 

14.3 

12.0 

10.9 

11.8 

11.5 

10.5 

101.5 

106.3 

83.7 

87.6 

97.2 

86.7 

72.2 

PROVINCE  OF  QUEBEC,  1970-72— NEONATAL  SURVIVAL  BY  BIRTHWEIGHT  (LESS  THAN  1,000  G) 


Birthweights  (gm) 


Number 
liveborn 


Number 
survived 


Percent 
survived 


Number 
stillbirths 


Percent 
stillbirths 


501to550 101  0                   0.0                     80                   44.2 

551to600 117  0                     0                       73                   38.3 

601to650 75  1                    1.3                     59                   44.0 

651to700 136  2                    1.5                     79                   36.7 

701  to  750      93  3                   3.2                     50                   35.0 

751  to  800 97  4                   4.1                     51                    34.5 

801to850 83  8                   9.6                     39                   32.0 

851  to  900 83  9                  10.8                     36                   30.2 

901to950'" 123  18                  14.6                     74                   37.6 

951  to  1,000 103                     18 17^ 54 30 

Total... - 


TABLE  16.— REFERRAL  NEONATAL  INTENSIVE  CARE  RESULTS  FOR  501-l,000g  INFANTS  ADIVIITTED   0-24H   AGE 
TO  MONTREAL  CHILDREN'S  HOSPITAL,  1970  TO  1974,  INCLUSIVE 

[Figures  courtesy  Miss  Collinge,  M.Sc.  N.— Montreal  Children's  Hospital,  Quebec,  Canada] 


No  admissions 

Deaths 

Survivors 

(discharged  alive) 

Birthvi/eight 
(grams) 

0  to  7  days 

After  7  days 

Number 

Percent 

Number   on 

respirator 

who  survived 

501  to  550 

1 

3 

4 

12 

8 

13 

15 

9 

19 

20 

1 
2 
4 

11 
6 
7 
9 
5 
8 

10 

0 
1 
0 
1 
0 
4 
3 
2 
7 
2 

0 
0 
0 
0 
2 
2 
3 
2 
4 
8 

0 

0 

0 

0 

25 

15 

20 

22 

21 

40 

0 

551  to  600. 

0 

601  to  650 

0 

651  to  700    . 

0 

701  to  750 

1/2 

751  to  800 

801  to  850... 

0/2 
0/3 

851  to  900 

0/2 

901  to  950         

^il 

951  to  1,000... 

5/8: 

Subtotal: 
501  to  750  ..    .      . 

28 
75 

24 
39 

2 
18 

2 
19 

7 
25 

1/2 

751  to  1,000 

7/19' 

Total,  501  to  1,000. 

104 

63 

20 

21 

8/21 

NOTES 

These  infants  were  transferred  from  the  following  hospitals,  and  include  for  practical  purposes  all  510  to  l.OOOg  sur- 
vivors from  these  hospitals.  , .    . .  ., 
'^  Live  births 

1970-74 

SL  Mary's... 7,000 

Lachine  General. - o'Ann 

Reddy  Memorial - 2,000 

Montreal  General o'Vf,n 

Bellechasse - - °''"" 

Lakeshore... --- - --  ^^00 

Notre  Dame S'i^nn 

Barrie  Memorial... '^^Xn 

Catherine  Booth O'O^U 

Santa  Cabrini - ----  °'°™ 

Queen  Elizabeth.. - *'O00 

Brome  Missisquoi - i'inn 

Plattsburgh,  N.Y. -- 2'gX^ 

Jean  Talon. - - ?.°0O 

SaranacLake,  N.Y. J'g™ 

Lasalle  General.. - °'^^^ 

Total  population  represented  equals  85,200  consecutive  livebirths:  21  survivors  501  to  l,000g/  ±85,200  livebirths 
equals  rate  of  2.5/10,000  livebirths. 
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TABLE  17.-NE0NATAL  SURVIVAL  (BY  BIRTH  WEIGHT)  STANFORD  UNIVERSITY  MEDICAL  CENTER 


Birth  weights  (grams) 

Number 
liveborn 

Number  died. 

Age 

Less  than 
26 

gestational 

(Weeks) 

More  than 
28 

Number 
survived 

Percent 
survived 

Number 
stillborn 

1964 

Less  than  500.. - 

501  to  550               --- 

0 
1 

0 
1 
1 
0 
0 
0 
0 

1 

1 

0 
0 

0 
0 
0 

0  .. 
0  .. 
0  .. 
0  -. 
0  .- 
0 

0  .. 
0  .. 

0 
0 
0 

"' 6"" 

0 
0 
0 

o'" 

7 
3 

551  to  600           - -- 

1 

2 

601  to  650      - - 

0 

0 

651  to  700    .- 

0 

1 

701  to  750                          

0 

2 

751  to  800           

0 

2 

801  to  850         - 

1 

2 

851  to  900    - 

1 

901  to  950    

0 

0 

951  to  1  000          

0 

0 

Total .— 

4 

4 

0 

0 

0 

1  (82.6)  19 

1965 
Less  than  500 

501  to  550 

1 

2 

1 
2  . 

0 

0 
0 

0 
0 

1 

1 

551  to  600 

0 

0 

601  to  650                          

1 

1  . 
0  . 
0  . 
0  . 

0  . 

1  . 

2  . 
2  . 

0 

0 

0 

€51  to  700 

0 

1 

701  to  750 

0 

0 

751  to  800 

0 

0 

0 

0 

851  to  900                          

1 

0 

1 

2 

0 

33.3 
50.0 

0 

901  to  950                

3 

1 

951  to  1,000     

4 

0 

Total 

12 

9  - 

3 

7.5 

1  (25)  4 

1966 
501  to  550 

0 
0 

1 
0 

0 

1 

601  to  650 

0 

1 

651  to  700         

2 

2 

1 

0 
0 

0 
0 

0 
0 

0 

701  to  750       

1 

0 

751  to  800 

0 

2 

801  to  850 

0 

1 

851  to  900       

2 

2 

1 

0 
0 

0 
0 

0 
0 

0 

901  to  950                 -- 

1 

0 

951  to  1  000      

0 

0 

Total 

6 

6 

0 

0 

1  (40)  4 

1967 

Less  than  500 

501  to  550        - 

1 
0 

1 

i' 

0 

o" 

0 

"o" 

0 

"o"" 

1 
2 

551  to  600 - 

1 

2 

601  to  650 

0 

1 

651  to  700         .    

2 

1 

i 

1 

0 

4 
1 

0 

""o" 

1 

0 
0 
0 

1 

"6" 

1 
1 

0 

1 

50.0 

33.3 

100.0 

0 

50.0 

2 

701  to  750    .  

0 

1 

751  to  800...  

1 

0 

801  to  850            

3 

1 

851  to  900      

1 

1 

901  to  950                 --- 

4 

0 

951  to  1,000    - 

2 

0 

Total 

15 

10 

1 

4 

26.7 

(42.3)  11 

1968 

Less  than  500 

501  to  550    .          

4 

0 

4 
0 
0 
0 
1 
0 
0 
0 

1 

1 

0 

0 

0  . 
0  . 
0  . 
0 

0  . 
0  . 
0  . 
0 
0 
0  . 

0 
... 

o" 

0 

0 

6'" 

6"" 

0 

1 
0 

551  to  600 

0 

0 

601  to  650 

0 

0 

651  to  700                 

1 

0 

701  to  750  ..      

0 

0 

751  to  800 

0 

0 

801  to  850                            

0 

1 

851  to  900              

1 

1 

■901  to  950.       

1 

0 

951  to  1  000 

0 

0 

Total. 

7 

7 

0 

0 

0 

1  (17.6)  3 

See  footnotes  at  end  of  table. 
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TABLE  17.— NEONATAL  SURVIVAL  (BY  BIRTH  WEIGHT)  STANFORD  UNIVERSITY  MEDICAL  CENTER 


Birth  weights  (grams) 

Number 
liveborn 

Number  died,  gestational 

Age        (Weeks) 

Less  than      More  than 
26                 28 

Number 
survived 

Percent 
survived 

Number 
stillborn 

Less  than  500. 
501  to  550 

1969 

1 

0 

1 
0 
1 
0 

1 

0 

1 

0 

1 

2 
0 

0 

0  .. 

0 

0  .. 

0 

0  .. 

0 

0  .. 

0 

0 

0 

0 

6"" 

6'" 

6'" 

6"" 

1 

1 

0 

o"" 

5"" 

6'" 

6'" 

33.3 
100.0 

3 
0 

551  to  600 

1 

1 

601  to  650 

0 

0 

651  to  700 

1 

2 

701  to  750 

0 

3 

751  to  800 

801  to  850 

1 

0 

0 
0 

851  to  900 

1 

0 

901  to  950 

3 

0 

951  to  1,000... 

1 

0 

1970 

Total... 

9 

7 

0 

2 

22.2 

1  (50)  9 

Less  than  500. 
501  to  550 

1 

2 

1 

2 

1 
0 
2 
0 
0 
1 
1 
3 
3 

0 

0 

0 

0  .. 

0 

0  .. 

0  .. 

0 

0 

0 

1 

0 
0 
1 

6'" 

i"' 

0 
0 
0 

0 

0 

50.0 

o" 

50.'o" 

0 
0 
0 

1 
0 

551  to  600 

2 

0 

601  to  650 

0 

0 

651  to  700 

2 

0 

701  to  750 

0 

0 

751  to  800 

0 

0 

801  to  850 

2 

0 

851  to  900 

1 

0 

901  to  950 

3 

0 

951  to  1,000... 

4 

0 

Total... 

17 

14 

1 

2 

11.8 

1  (4.6)  1 

1971 

Less  than  500. 
501  to  550 

1 
0 

1 
0 
1 
1 
1 
0 
0 
0 
2 
0 
1 

0 

0  .. 
0 
0 
0 

0  .. 
0  .. 
0  .. 
0 

0  .. 
0 

0 

'o'" 

0 
0 

"" o""" 

3""' 

0 

6"" 

0 
0 

.... 

75."6' 

2 

0 

551  to  600.... 

1 

2 

601  to  650 

1 

0 

651  to  700 

1 

1 

701  to  750... 

0 

0 

751  to  800.... 

0 

0 

801  to  850 

0 

0 

851  to  900 

2 

0 

901  to  950 

0 

1 

951  to  1,000... 

4 

0 

1972 

Total... 

10 

7 

0 

3 

30.0 

1  (37.  5)  6 

Less  than  500.. 
501  to  550 

2 
0 

2 

0 
1 
2 
0 
1 
0 
0 
0 
1 
0 

0 

0 
0 
0 

1 

0 

0  .. 
0  .. 
0  .. 
0 
0 

0 
0 
0 
0 
0 
0 

"l" 

1 

0 

0 
0 
0 
0 
0 

50.'6' 

100.0 

1 

0 

551  to  600 

1 

0 

601  to  650 

2 

0 

651  to  700 

1 

0 

701  to  750 

1 

1 

751  to  800 

0 

0 

801  to  850 

0 

0 

851  to  900 

0 

0 

901  to  950 

2 

1 

951  to  1,000... 

1 

0 

1973 

Total... 

10 

7 

1 

2 

20.0 

1  (23.1)  3 

Less  than  500. 
501  to  550 

1 
0 

1 
0 
0 
0 
0 
2 
2 
1 
0 

1 

2 

0 

0  .. 
0  .. 
0  .. 
0  .. 
0 
0 
0 

0  .. 
0 
0 

0 

" o'"' 

0 
0 

'" i  "" 

0 

0 

.... 

0 
0 

56."o' 

0 

1 
1 

551  to  600 

0 

0 

601  to  650 

0 

0 

651  to  700 

701  to  750 

0 
2 

2 
0 

751  to  800 

2 

0 

801  to  850 

1 

1 

851  to  900 

0 

2 

901  to  950 

2 

0 

951  to  1,000. ._ 

2 

0 

Total... 

10 

9 

0 

1 

10.0 

I  (41.2)  7 

See  footnotes  at  end  of  table. 
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TABLE  17— NEONATAL  SURVIVAL  (BY  BIRTH  WEIGHT)  STANFORD  UNIVERSITY  MEDICAL  CENTER 


ghts  (grams) 

Number 
liveborn 

Number  died, 

gestati 

ional 

Number 
survived 

Percent 
survived 

Birth  weii 

Age 

Less  than 

26 

(Weeks) 

More  than 
28 

Number 
stillborn 

Less  than  500. 
501  to  550.... 

1974 

0 
1 

0 
1 
1 
0 
0 
2 
0 
1 
1 
0 

1 

0  .. 

0 

0 

0  .. 

0  .. 

0 

0  .. 

0 

0 

0  .. 

0 

' o'"' 

0 

6'" 

6'"' 

0 

"6'"' 

■ o"* 

0 

■ 6"" 

6"* 

0 

6"" 

3 
1 

551  to  600.... 

1 

0 

601  to  650.... 

0 

0 

651  to  700.... 

0 

0 

701  to  750.... 

2 

1 

751  to  800.... 

0 

1 

801  to  850.... 
851  to  900 

1 
1 

2 
0 

901  to  950  ... 

0 

0 

951  to  1,000.. 

1 

0 

Total.. 

7 

7 

0 

0 

0 

1  (53.  3) 

J  In  percent. 
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TABLE  19.— BOSTON  HOSPITAL  FOR  WOMEN,  NEONATAL  SURVIVAL  BY  BIRTHWEIGHT,  1963-73 

Number      Number  sur-  Percent  Number  Percent 

BIrthweight  (grams)  livebriths    vived28days  survival       fetal  deaths        fetal  deaths 

Less  than  500 

501  to  550 _ 

551to600 

601  to  650.. 

651  to  700 

701  to  750 

751  to  800 

801to850 

851  to  900.... 

901  to  950 

951  to  1,000 

Total 293  31  10.6  240  45.0 


33 

0 

0 

93 

73.8 

12 

0 

0 

19 

61.3 

25 

0 

0 

16 

39.0 

20 

1 

5 

15 

42.8 

31 

2 

6.4 

21 

40.4 

28 

2 

7.1 

14 

33.3 

28 

1 

3.6 

15 

34.9 

18 

3 
3 
6 
13 

16.6 
11.5 
14.6 
41.9 

12 
12 
8 
15 

40.0 

26 

31.6 

41 

16.3 

31 

32.6 
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TABLE  21— CINCINNATI  GENERAL  HOSPITAL 


Weight  (grams) 


1973 


Total 


1974 


Survived 


Total 


Survived 


0  to  250 

251  to  500... 
501  to  550... 
551  to  600... 
601  to  650... 
651  to  700... 
701  to  750... 
751  to  800... 
801  to  850... 
851  to  900... 
901  to  950... 
951  to  1,000. 


LIVEBORN 


500  to  550... 
551  to  600... 
601  to  650... 
651  to  700... 
701  to  750... 
751  to  800... 
801  to  850... 
851  to  900... 
901  to  950... 
951  to  1,000- 


STILLBORN 


Combined  survivors  2  yr=7,63  =  ll  percent. 
Theraputic  abortions;  1973:  N=33;  1974;  H-- 


NOTES 

50.  No  weights  available. 
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TABLE  23.— NEONATAL  SURVIVAL  BY  BIRTH  WEIGHT,  UNIVERSITY  OF  ARIZONA,  TUCSON— 1974  (2  HOSPITALS; 

LIVE  BIRTHS,  9,000) 

(University  Hospital— No.  9, 1,000  g;  Tucson  Medical  Center,  No.  17, 1,000  g] 


Un 

iversity  Hospital 

Tucson  Medical  Center 

Total 

Birth  weights  (grams) 

Num- 
ber 

Number 
survived 

Percent 
survived 

Num- 
ber 

Number 
survived 

Percent 
survived 

Num- 
ber 

Number 
survived 

Percent 
survived 

Under  500 

0 
0 
0 
0 
0 
0 
1 
3 
3 
1 
1 

... 

0 
2 

1 
0 

5'" 

0 

66.7 

100.0 

0 

0  . 
0  . 
0  . 

1 

3 

3 

0  . 

0  . 

2 

3 

5 

o' 

1 
0 

"z 

1 

2 

o"" 

33.3 
0 

'""ioo.'o' 

33.3 
40.0 

0  . 
0  . 
0  , 

1 
3 
3 
1 
3 
5 
4 
6 

o"' 

1 
0 
0 
0 
4 
2 
2 

501  to  550 

551  to  600 

601  to  650 

0 

651  to  700... 

33.3 

701  to  750 

0 

751  to  800 

0 

801  to  850 

0 

851  to  900 

57.1 

901  to  950 

50.0 

951  to  1,000 

33.3 

Total 

9 

3 

33.3 

17 

6 

35.3 

26 

9 

34.6 

TABLE  24.— NEONATAL  SURVIVAL  BY  GESTATIONAL  AGE,  ROYAL  VICTORIA  HOSPITAL,  1966-74 


Gestational  age  (completed  weeks) 


Percent  survival 

exciudi 

ng  death 

Number  ot 

Percent 

from 

malfor- 

over  500  g 

survival 

mation, 

, hydrops 

1 

0 

0 

5 

0 

0 

8 

0 

0 

5 

0 

0 

14 

0 

0 

23 

8.7 

9.0 

41 

19.4 

20.5 

33 

51.5 

54.8 

25 

76.0 

76.0 

44 

70.4 

77.6 

51 

78.4 

83.3 

67 

88.1 

90.8 

70 

91.4 

97.0 

20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 


TABLE  25.-NEONATAL  SURVIVAL  BY  GESTATIONAL  AGE,  1964-74 


Gestational  age  weeks 


Number  ot 
livebirths 


Number  of 
survivors 


Percent 
survivors 


Less  than  24. 

24 

25 

26 

27 

28 

29 

30 

31 

32 


31 

0 

0 

58 

0 

0 

43 

3 

6.9 

82 

13 

15.8 

54 

23 

42.5 

67 

31 

46.2 

50 

32 

64.0 

63 

45 

71.4 

71 

51 

85.9 

72 

65 

90.2 

Source:  Royal  Victoria  Hospital,  Montreal;  University  of  California,  San  Francisco;  University  of  Colorado. 

TABLE  26.-SURVIVAL  RATES  OF  501  TO  1,000  G  LIVEBIRTHS,  1920-74-WITH  NEONATAL  INTENSIVE  CARE  IN 

MATERNITY  HOSPITAL  OF  BIRTH 

II  n  percent] 


Birthweight 
(grams) 


1920 

Finland* 

30  days 


1955-57  New  York 
City  2 

7  days      28  days 


1966-70  Royal  Victoria 
Hospital,  Montreal 


1971-74  Royal  Victoria 
Hospital,  Montreal 


7  days 


Discharged 
alive 


7  days 


Discharged 
alive 


501  to  750 

0 
11 

0 
9 

3 
28 

3 

16 

11 
61 

4 

751  to  1,000 

10 

35 

1  Yllpo's  experience  in  Finland,  published  in  Hess,  "Premature  and  Congenitally  Diseased  Infants,"  Lea  &  Febiger, 
Philadelphia  and  New  York,  1922,  p.  375  (for  infants  600  to  1,000  g). 

s  For  white  infants  receiving  intramural  care  in  hospital  of  birth,  in  10  premature  centers,  New  York  City,  in  Silverman, 
W.  A.,  "Premature  Infants,"  E.  C.  Dunham,  editor,  3d  edition.  New  York,  Paul  B.  Hoeber,  Inc.,  1961,  pp.  484-487. 
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TABLE  28.— LOS  ANGELES  COUNTY,  UNIVERSITY  OF  SOUTHERN  CALIFORNIA  MEDICAL  CENTER 


Year 

Alive  on 

admission  to 

delivery  service 

Fetal  death 
Fetal  deaths       rate  per  1,000 

Number  of 

patients 

monitored 

Percent  of 

patients 

monitored 

1966-69 __ 

1970 

1971.. 

1972 _.. 

1973... 

37,  013 
9,654 
9,303 
9,318 

10,  319 

804                         23  ... 
157                          16 
155                          16 
137                          15 
136                          13 

i,"798" 

2,337 
2,828 
3,329 

0 
18 
15 
30 
32 

TABLE  29.— INTRAPARTUM 

FETAL  DEATHS,  1970-73— LOS  ANGELES  COUNTY, 
CALIFORNIA  MEDICAL  CENTER 

UNIVERSITY 

OF  SOUTHERN 

Monitored 

Unmonitored 

Total  patients 

9,871 

15 

1.5 

28,  722 

Fetal  deaths 

108 

Rate  per  1,000 

3.7 

TABLE  30.— PARKLAND  HOSPITAL 

Year 

Fetal  death  rate 
Live  births         Fetal  deaths              per  1,000 

Neonatal  death 
rate  per  1,000 

1968 

1969 

1970.. 

1971.. 

1972 

5, 955                      126 
6, 347                      122 
6, 779                        142 
6, 939                        127 
6, 772                        124 

21 
19 
21 
18 
18 

23 

24 
18 
15 
16 

TABLE  31.-NE0NATAL  SURVIVAL,  1970-73-LOS  ANGELES  COUNTY,  UNIVERSITY  OF  SOUTHERN  CALIFORNIA 

Fetal  monitoring 

Monitored 

Unmonitored 

Less  than  1,500  g: 

Live  births 

112 

60 

54.0 

82 
53 

64.6 

30 

7 

23.3 

448 

Neonatal  survivals.. 

183 

Survival  percent 

40.8 

Less  than  1.000  to  1,500  g: 
Live  births 

279 

Neonatal  survivals 

161 

Survival  percent 

57.7 

Less  than  1,000  g: 

Live  births 

169 

Neonatal  survivals 

22 

Survival  percent 

13.0 

TABLE  3; 

!.— NEONATAL  MORTALITY 
[Deaths  per  1,0001 

LAC-USCi 

University  of 
Oregon 

1966-69 

26.0 
18.0 
15.0 
12.0 
9.5 

19.4 

1970 . 

11.0 

1971 

14.2 

1972 

9.8 

1973 

10.1 

Los  Angeles  County,  University  of  Southern  California. 


60-577   O  -  76  -  PT.  IV  -  33 
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TABLE  33. -NEONATAL  SURVIVAL  BY  BIRTH  WEIGHT  AND  GESTATIONAL  AGE,  DENVER  CHILDREN'S  HOSPITAL 


Gestational 


Birth  weight  (grams) 


Number  of 
live  births 


Number 
survived 


Percent 
survived 


1958-68: 

Less  than  30  weeks 1,000  (HSGA) 

Less  30  weeks 1,000  to  1,500 

30  to  34  weeks 1,000  to  1,500  (M  SGA). 

30  to  34  weeks 1,500  to  2,000 

34  to  38  weeks.... 2,000  to  2,500 


Total. 


1971-73: 

Less  than  30  weeks Less  than  1,000  (K  SGA). 

Less  than  30  weeks 1,000  to  1,500 

30  to  34  weeks 1,000  to  1,500  (H  SGA).. 

30  to  34  weeks 1,500  to  2,000 

34  to  38  weeks 2,000  to  2,500 


89 

7 

8.0 

77 

29 

37.7 

70 

44 

62.9 

154 

124 

80.5 

523 

506 

96.7 

913 

710 

77.8 

28 

1 

3.6 

27 

11 

40.7 

22 

15 

68.2 

48 

43 

89.6 

231 

224 

96.9 

Total. 


356 


294 


82.6 


TABLE  34.— UNIVERSITY  OF  CALIFORNIA,  SAN  FRANCISCO,  CHANGES  IN  SURVIVAL 


1965-69 


(Weight  (grams) 


1970-74 


Number 

Percent 

Number 

Percent 

liveborn 

surviving 

liveborn 

surviving 

6 

17.0 

8 

50.0 

6 

50.0 

4 

75.0 

30 

57.0 

32 

66.0 

35 

66.0 

42 

83.0 

151 

90.0 

120 

94.0 

493 

92.0 

441 

99.0 

8,110 

99.6 

6.879 

99.7 

901  to  950 

951  to  1,000..-. 
1,001  to  1,250... 
1,251  to  1,500... 
1,501  to  2,000... 
2,001  to  2,500... 
More  than  2. 500 


TABLE  35. 


-ROYAL  VICTORIA  HOSPITAL,  DISTRIBUTION  OF  LIVEBIRTHS  BY 
WEIGHT  GROUP  PER  1,000  LIVEBIRTHS 


1966-70 


1971-74 

(excluding  antenatal 

referrals  and  abortions) 


501  to  750 30/13,320  2.25  21/8,487 

751tol,000           42/13,320  3.15  19/8,497 

1001  to  1,250"          43/13,320  3.23  13/8.487 

1251  to  1500"                51/13,320  3.83  30/8,487 

1501to2000 196/13,320  14.7  109/8,487 

2  000  to  2.500 643/13,320  48.3  358/8,487 

Over  2,500...".".".'".^^ 12,315/13,320  924.5  7,937/8,487 

Subtotals:  .„,„  .._ 

501  to  1,000                72/13,320  5.4  40/8,487 

1,001  to  2,500 933/13,320  70.0  510/8,487 


Note:  Liberalized  abortion  began  in  1971. 


2.47 
2.24 
1.53 
3.53 
12.8 
42.2 
935.2 


4.7 
60.1 


Appendix  II 

,-  check  appropriate  year  when  procedure  was  started:    (1964-1974) 


;  /-ical  Improvements 
,/enatal  high  risk  clinic 


64 


64 
69-70 


,,-,nIocentcsis 

,,j/jn±)inoid  pigment 

j,romosomal  anomalies 

,■■/  determination 

.,,,'^om  errors  of  metabolism.  69-70 

|j,;  rauterine  transfusion  63-67 

,,.(al  maturity  -  L/S  ratios     70-71 

bilirubin        67 

creatinine      65-66 

,(,„ography  -  anomalies  72 

fetal  maturity  72 

placental  localization  72 

^(iiiiloscopy  -  color  of  amniotic         73-73 
fluid  and  :         '  vemix 


65 


„,<itemal  urins  -  E3,   estriol  65-70 

iiiatemal  blood  -  human  plasma  lactogen  72 

.    fetoprotein  73 

^(intraction  stress  test  73 


,^_.td  methasonefor  lung  maturation 

^-iitigs  to  arrest  premature  labor: 
MiTS04 

alcohol 

(idta  syTnpathomimetic 


73 


64 
68-69 
73 


1.^,(21  monitoring 
jlcart  rate  &  uterine  pressure  activit^"71 
I'.iat-to-beat  analysis  of  HR  72 

^Valuation  of  pre-ejection  phase  74 

(EKG  and  HR) 
JylonitorLng  of  fetal  respirations 
retal  EEG  74 

Fetal  scalp  ph 


66 


67     6S     69     70     71 


72    73 


(495) 
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Table   36a 
64     65     66     67     6S     69     70     71    72    73     7. 


Resuscitation  in  deliver)'  room 
Better  trained  personnel--nurses  o5 

neonatal  fellows  at  68-73 
problem  deliveries 

66 
69 


Thermal  regulation 

More  aggressive  intubation  &  suctioning 
Umbilical  artery  &  vein  acid  base 
Correction  of  acidosis 


69 
69 


Transitional  nursery  on  the  delivery  floor 
Cfcservation 
Stabilization  of  ill  newborns 

Neonatal  Intensive  Care  Unit 

Transport  S>'stem 

Regionalization  of  Nev/bom  Care 

Personnel: 

1.  Specially  trained  nurses 

2.  Neonatal  fellov/s 

3.  Anesthesiologist 

4.  Respirator  technicians 

Equipment:    with  alarm  systems 
Continual  oxygen  monitors 
Apnea  monitors 
Heart  rate  monitors 
Humidity  monitors 

Thermal  monitors  (thermidor  probes) 
Blood  pressure  monitors:    Dopplcr 

Ultra  sound 


Transducers  for  direct  arterial  blood  pressure  70-72 

measurements 
Improved  ambu    bags  (>40-^O2) 


64-65 

70 

70-71 

65 

65    . 

69-70 

71 

68-69 

66-68 

66-68 

70-72 

67 

72 

66 


Microchem  is  tries: 
Arterial  &  capillary  blood  gas  monitoring 
Electrolytes  ■ 
Ca,  glucose,   Mg 
Bilirubin 
Bilirubin  binding 
Total  proteins 


64 
64 
64 
64 
71 
•64 
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64     65     66     j7     6S     69     70    71    72    73 


Microchcmlstries  (continued): 
Alb/glob 

Protein  electrophoresis 
Hematology  studies:    routine 
Coagulation  studies 
G6p'd 

Liver  chemistries 
Coombs,  t^'pe  &  crossmatch 
Viral  studies 
Metabolic  disease  screening 


64 

64 

64 

69-70 

69-70 

64 

64 

68 


Procedures: 

Early  feeding  (note  4,   6,   12  or  24)        69-70 
Umbilical  artery  catheterization  for    69 

blood  sampling 
Radial  &  temporal  arterial  punctures  or    69 

cath  monitoring  for  ox>-genation 
Mechanical  ventilation  68 

PEEP  (positive  end  expirator\'  pressure)  70-71 
CPAP-(continuous  positive  air.vay(head  box)  72 
nasal  prongs  74 

Negative  pressure  vent 
Phototherapy  -  Lntermittent  68-69 

contLnuous  68-69 

Intravenous  hyperalimentation  70 

Nasojejunal  feeding  73-74 

Cardiac  catheterization  techniques  65 

Cardiac  surgery  64 

Aggressive  gastrointestinal  surgery  64 

Evaluation  of  gestational  age:  64 

pE  69 

Neurological  exam  70 

Nerve  conduction  time  70 

EEC 

Antibiotics: 
Ajr.picillin        69 
Kanamycm        ^5 
Gcntamycin      70-1 
Penicillinase  resistant  antibiotics       65 

Routine  monitoring  of  Hct  S:  Hb       65-66 
electrolytes,  de;(trostix  S:  glucose,   Ca 
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Table   36c 


ICU  Xurses: 

1)  specially  trained 

2)  Umb  cath  care  &  blood  drawing 

3)  De.xtrostix  monitoring 
■4)oro-nnsotr?.cheal  care 

5)  Amb'jing 

6)  heels  tick  blood  drawing 

(except  type  S;  cross) 

7)  starting  peripheral  rV's 


Treatment  Improvements: 
Anesthesia 
Post-op  care 
Surgical  techniques 
Resuscitation 

RDS,    rneconium  aspiration 
Hypoglycemia 
Hypocalcemia 
Polycythemia 
Coagulation  defects 
Sepsis  Rx 

Erj'throblastosis  fetalis 
Metabolic  disorders 
Drug  doses 
Environmental  stimulation 


64     65     66     67     6S     69     70     71     72     73     74 


64-65 

69-70 

70 

70 

65 

70 


If  you  have  any  comments,  please  feel  free  to  add. 
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CASE  REPORTS  OF  INFANTS  irrlO  SURVIVED  AT  BIRTK  ^s^IGKTS  LESS 
IRAN  601  GRAMS  OR  GESTATIONAL  AGES  OF  24  WEEKS  OR  LESS 
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UNIVERSITY  OF  MARYUJ.'D  HOSPITAL     DOB:   11/17/72 
This  Is  a  539  gram  black  female  infant  born  to  a  29-ycar-old  gravida  5, 
para  5,  A  positive,  VDRL  negative  mother  \.'lth  approxlr.ate  gestational  age  of  28 
weeks.   The  Apgars  were  0  at  1  minute  and  li   at  five  minutes.   The  physical  e>:a3 
revealed  a  small  iiumature  female  infant  with  head  circumference  of  21  cm,  chest 
circumference  of  18  cm,  length  of  31  cm,  and  no  abnormal  findings. 

Hospital  course:   At  two  hours  of  age  an  umbilical  artery  catheter  was 
passed  and  arterial  blood  gasses  were  obtained;  pll  was  7.21;  pC02  was  A6; 
p02  was  34;  BE  was  -10;  HCO3  was  17.5.   The  infant  was  placed  in  60%  oxygen  and 
given  bicarbonate.   The  following  day  oxygen  was  lowered  to  A0%  and  by  day  three 
she  no  longer  required  any  oxygen. 

On  day  2  phototherapy  v/as  begun  to  prevent  hyperbilirubinemia  and  vjas 
continued  for  several  days.   Oral  feedings  of  1  cc  every  two  hours  by  gavage 
were  begun  on  day  3  when  the  weight  of  the  infant  was  only  A82  grans.  Another 
problem  was  persistent  metabolic  acidosis  vjhich  v;as  treated  with  frequent 
sodium  bicarbonate,  given  either  intravenously  or  by  mouth.   This  persisted  for 
about  two  weeks.   On  day  13  of  life,  episodes  of  apnea  occurred  and  this  con- 
tinued for  another  two  weeks.   At  this  same  time  there  was  a  hematocrit  drop 
of  5  points  and  hypernatremia.   A  sepsis  v/orkup  was  done.   The  infant's  weight 
gain  was  acceptable  but  the  head  circumference  appeared  to  grow  too  rapidly  in 
the  first  two  months  of  life,  but  by  the  third  month  it  v/as  proportional  to  the 
other  parameters  of  weight  and  length.  At  about  3  months  of  age  the  infant  was 
discharged  with  a  weight  of  2693  grams,  with  a  head  circumference  of  33-1/2  cm, 
a  length  of  14-1/4  inches,  and  a  hematocrit  of  34.   Physical  examination 
revealed  a  bilaterally  flattened  head  with  separated  sutures;  eyes  were  normal; 
the  rest  of  the  physical,  including  neurological,  exam  was  normal  at  discharge. 
The  Infant  was  again  seen  at  11  months  v/hen  the  weight  was  7144  grans  and  length 
was  27  inches.  No  abnormal  neurological  findings  were  noted.   At  2  years  of  age 
she  was  again  seen  and  was  thought  to  be  normal  neurologically  and  developmentally. 
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Case  Peport  3 

UNIVERSITY  OF  ARIZONA  AT  TUCSON     DOB:   12/30/ 7A 

This  is  a  62'i  grain,  24-veek  gestation,  female  infant  bom  to  a  para  3, 
gravida  1,  abortion  2  mother  with  a  bicornuate  uterus.   The  Apgars  were  good 
at  birth  and  the  physical  exam  was  nornal  except  for  extreme  immaturity.   At 
age  1-1/2  days  she  developed  episodes  of  apnea  and  over-profusion  of  the  lungs 
due  to  a  patent  ductus  arteriosus.   Masai  CPAP  was  begun  with  no  improvetr.ent 
In  her  condition  and  she  was  placed  on  mechanical  ventilation  with  high  oxygon 
concentration,  "h^o   days  after  ventilation  was  started  because  of  worsening  of 
her  condition  due  to  severe  pulmonary  edema  secondary  to  congestive  heart 
failure,  she  was  taken  to  surgery  and  the  PDA  was  ligated.   After  surgery  the 
lungs  cleared  and  she  only  required  25%  oxygen  and  intermittentEechanical  ventila- 
tion for  two  weeks,  mainly  for  apnea.   During  this  period  she  received  intravenous 
hyperalimentation  by  peripheral  IV.   She  did  well  until  2-1/2  months  of  age, 
having  been  gavage  fed  with  progestamil  and  off  the  ventilator  and  o:-r,-gen,  when 
Ehe  developed  abdominal  distention  and  hematest-positive  stools.   The  diagnosis 
by  x-ray  was  necrotizing  enterocolitis  with  air  in  the  portal  system,  for  which 
she  is  still  being  treated  with  IV  hyperalimentation.   The  lowest  weight 
recorded  in  this  infant  was  500  gm  on  the  seventh  day  of  life.   She  now  weighs 
600  gm. 
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Case  Report  A 

Case  Record:   Erin  Humphrey        Hospital  #  526  593-8 
Date  of  Birth:  1/11/lA 
Date  of  Discharge:   9/23/74 

This  580  gram  female  infant  who  was  29  weeks  by  obstetrical 
estimate  was  admitted  to  Colorado  General  Hospital  on 
7/17/74  having  been  transferred  from  Weld  County  Hospital 
in  Greeley,  Colorado,  v/here  she  had  been  delivered  at 
7:00  P.  M.  on  that  day  by  cesarean  section.   Her  mother 
is  a  27-year-old  gravida  I,  para  0  woman  without  previous 
medical  illness.   Her  pregnancy  had  been  uncomplicated 
until  25  weeks  when  she  developed  ankle  sv/elling  which 
was  treated  with  hydroDIURIL.   Despite  the  diuretic 
therapy,  her  edema  persisted;  and  on  7/12/74  she  was 
found  to  have  elevated  blood  pressure  which  was  treated 
with  hydroDIURIL  and  Serpasil.   On  the  day  prior  to 
delivery  the  mother  was  found  to  have  increased  edema, 
proteinuria,  and  hypertension  and  was,  therefore, 
admitted  to  the  hospital.   During  two  days  in  the  hospital 
she  had  increasing  symptoms  v/ith  hyperref lexia  and 
jitteriness  and  blood  pressure  determinations  to  as  high 
as  240/160.   She  v/as  treated  v/ith  Valium,  phenobarbitol , 
Diazoxide,  lasix,  apresoline,  Serpasil,  and  magnesium 
sulfate.   By  the  evening  of  7/17  it  was  elected  to 
terminate  the  pregnancy  for.  maternal  indications,  as 
she  has  not  yet  responded  to  medical  management  of  her 
hypertensive  disease. 

Essentially  it  was  planned  to  do  a  hysterotomy  termination 
of  the  pregnancy  v/hich  v;as  done  under  flouthane,  nitrous 
oxide,  vistaril,  and  atropine.   The  infant  v/as  resuscitated 
immediately  after  delivery  by  Dr.  Robert  Hartley  and  had 
Apgars  of  3  at  1  minute  and  8  at  5  minutes.   She  required 
positive  pressure  resuscitation  via  an  endotracheal  tube, 
was  given  oxygen  from  the  first  three  to  five  minutes  of 
life;  and  at  this  time  the  child  breathed  spontaneously 
and  was  able  to  be  extubated.   Initial  gases  in  an  FI02 
of  45%  shov/ed  a  p02  of  229,  a  pCOp  of  39,  and  a  pH  of  7.30. 
Her  dextrostix  was  satisfactory  and  she  was  begun  on  an 
infusion  via  an  umbilical  artery  catheter  of  DlOW  at 
2  cc/hour.   Arrangements  for  transfer  to  Colorado  General 
Hospital  v/ere  promptly  made  and  the  child  arrived  here 
at  approximately  3  hours  of  age.   On  physical  examination 
here  the  child's  weight  was  580  grams,  her  length  was 
34  cm,  blood  pressure  was  62  systolic,  temperature  was 
35.8  axillary,  pulse  was  160,  respiratory  rate  v/as  54, 
and  head  circumference  was  24  cm.   The  child  v/as  incredibly 
small,  but  pink,  an  active  newborn  without  significant 
clinical  respiratory  distress.   General  physical  examination 
was  completely  within  norm>al  limits.  Gestational  age 
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assessment  by  physical  criteria  gave  a  gestational  age 
of  approximately  33  to  34  weeks,  by  neurological 
assessment  the  gestational  age  was  estinated  betveen  30 
and  32  weeks;  therefore,  an  overall  clinical  assessment 
of  gestational  age  averaged  32  to  33  weeks.   The  child's 
entire  hospital  course  was  remarkably  benign.   She  slowly 
tolerated  the  introduction  to  PM-60/40  feedings  and  had 
only  mild  to  moderate  apnea  responding  to  stimulation 
over  her  first  week  in  the  hospital.   She  initially 
required  feeding  by  constant  intragastric  drip  but  by 
the  end  of  two  weeks  was  able  to  move  to  intermittent 
gavage   feeding  schedule.   She  demonstrated  steady  weight 
gain  so  that  at  the  end  of  two  weeks  in  the  hospital  her 
weight  was  up  to  840  grams.   The  remainder  of  her  hospital 
course  was  completely  benign  with  the  only  problems  being 
that  of  caloric  intake  and  weight  gain  v/hich  continued 
to  go  smoothly.   At  the  time  of  discharge  on  9/23/74,  her 
weight  was  up  to  1940  grams;  her  general  physical 
and  neurological  examination  were  completely  v/ithin 
normal  limits;  and  on  follow-up  examinations  in  the  last 
four  months,  she  has  continued  to  be  a  thriving  healthy 
vigorous  child,  who  is  a  delight  to  her  family. 

This  interesting  child  demonstrates  not  only  viability 
at  under  600  grams  but  also  the  fact  that  severe 
intrauterine  growth  retardation  may  occur  in  infants 
of  this  birth  weight;  thus,  not  all  extremely  low 
birth  weight  infants  can  be  guaranteed  to  be  irimature. 
The  valuation  of  this  infant  for  other  potential  causes 
of  intrauterine  growth  retardation  including  metabolic 
diseases  and  congenital  infections  was  completely  normal, 
and  it  is  presumed  that  the  etiology  of  her  growth 
retardation  was  the  maternal  hypertensive  disease. 
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A  PREMATURE  IirFANT  V;EIGHING  LESS  TKAII  ONE  POUND  AT  BIRTH 
WHO  SURVIVED  AI.D  DEVELOPED  r:OR:'ALLY 

Baby  McG.  vas  born  about  10:30  p.m.,  on  June  6,  1937,  fifteen 
minutes  after  my  arrival.   The  child  was  the  third  born  to  the  nother,  v/ho 
was  twenty-eight  years  of  age  at  the  time.   The  birth  v/as  approximately  two 
months  premature.   The  delivery  was  normal.   The  child  was  alive  but  so 
extremely  small  that  I  did  not  expect  survival,  since  there  was  no  incubator 
available.   The  nurse  bathed  the  baby  in  v;arm  olive  oil,  wrapped  it  in 
cotton,  and  placed  it  in  a  basket  in  a  V7arm  oven.  No  scales  were  at  hand, 
BO  the  actual  birth  weight  was  not  obtained,  but  it  was  by  far  the  smallest 
living  baby  I  had  ever  seen.   Shortly  after  birth  the  nurse  gave  the  baby 
two  drops  of  brandy  in  warm  water  from  an  eye  dropper.   Greatly  to  my  surprise 
the  nurse  called  me  on  the  telephone  the  following  morning  to  inform  me  that 
the  Infant  was  still  alive  and  to  request  feeding  instructions.  About  11 
a.m.,  June  7th,  the  day  following  birth,  the  nurse  took  the  baby  to  a  local 
grocery  store,  and  weighed  him  on  the  grocery  scales  in  the  presence  of  the 
proprietor  and  another  person.   The  weight  of  the  baby  at  that  time  was 
fourteen  ounces,  as  the  accompanying  affidavit  confirms.   For  two  days  the 
child  was  given  feedings  of  two  drops  of  brandy  and  a  few  drops  of  corn 
syrup  In  warm  water  from  a  dropper.   On  the  third  day  the  child  was  given 
lactogen.  In  a  dilution  of  one  teaspoonful  to  one  ounce  of  water,  and  since 
that  time  has  been  fed  lactogen  in  the  full  strength  dilution  (1  part  lactogen 
to  7  parts  water),  with  progressive  increases  in  volume  as  the  baby  grew 
older.   For  the  first  ten  days  of  life  the  child  took  several  droppers  of  _ 
formula  each  hour.  At  ten  days  on  the  Infant  was  able  to  suck,  and,  therefore, 
was  fed  from  a  bottle  on  a  two-hour  schedule.   During  the  first  two  weeks 
the  baby  was  kept  in  a  warm  oven  at  night. 
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The  weight  at  2  ronths  vas  3  pounds,  at  4  months  6  pounds,  at  7 
Bonths  9  3/4  pounds,  at  which  time  the  body  length  was  24  1/4  inches.   The 
child  has  been  generally  healthy  and  normal  as  to  its  physical  and  Kental 
condition.   Cereal,  vegetable  puree,  and  other  usual  additions  were  made 
to  the  diet  at  6  months. 

At  present  the  child  is  12  months  old,  v/eighs  13  pounds  12  ounces, 
and  m.easures  25  1/4  inches. 

-  J.  S.  Monro,  Korth  Sydney,  N,  S. 
CAN.  MED.  ASSOC.  J.  40:  69-70,  1939 
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tliose  cases  in  whicli  IIrto  is  extrusive  leiinl  ilain- 
agc.  ^VIletllCl■  or  not  iH'iiln(>i>exy  should  be  done 
depends  on  the  case.  In  the  two  cases  reported 
ahovc  it  was  not  necessary.  It  is  our  personal 
view  that  any  kidney,  havinp;  been  once  dis- 
turbed from  its  bed  and  replaced,  will  do  very 
little  moving  thereafter  hetause  of  the  formation 
of  adhesions.  Englc,  lli^'gins  and  others  believe 
that  simple  division  and  ligation  of  the  vessel 
are  quite  sufficient. 

Summary 
1.  Two  cases  of  aberrant  icnal  vessel  are  re- 
ported. 


2.  Doth  occurred  in  males,  and  both  on  the 
left  side. 

3.  Both  caused  marki'd  symptoms,  and  in  one 
there  was  sufficient  luematuria  to  sutc^^cst  a  renal 
neoplasm. 

4.  Neither  case  showed  nephroptosis,  and  in 
neither  case  Avas  there  any  marked  hydro- 
ncjihrosis. 

5.  Both  were  cured  by  simple  ligation  and 
division  of  the  aberrant  vessel. 

6.  The  condition  of  aberrant  vessel  is  briefly 
described,  with  particular  attention  to  the  symp- 
tomatoloev,  diagnosis  and  treatment. 
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A  DERMOID  CYST  IX  A  CHILD 
By  a.  T.  GiLLEsriK,  M.D. 
.    ■  Fort  ^Villinm,  Ont. 

O.M.,  accd  11  years.  This  pirl  -came  under  my 
tare  on  Au;;ust  10,  1P3S,  cornpl.-iining  of  p.-iin  in  the 
ohdomen.  The  pain  wn?  iiitiriMittent,  and  wliilc  cc- 
aminirig  her  she  .^aid  it  felt  ca>ior.  The  al.uOTrini  waj 
greatly  di.-tcndcd,  and  a  larL-o,  firm  nia>H  «a?  |alp.iijle 
in  the  lo.vcr  part  but  cMomh-d  aliive  the  np;l'ilicus. 
In  an  olJer  person  one  uould  co:i?iJer  prornancy,  but 
as  she  had  had  no  menses  and  nas  only  eleven  years 
of  age,  this  \%a3  at  once  ruled  out. 

She  pave  a  history  of  becomine  lart;er  in  the 
abdomen  for  nlnio?t  a  yi  ar.  At  times  it  .seemed  to  be 
more  noticeable  than  at  others.  She  wai  vitv  sensi- 
tive abr.ut  it,  and  refu.-cd  to  put  on  a  bathini;  suit 
which  her  mother  liad  pven  her.  There  was  no  dis- 
toinfort  until  three  d^^  s  previous  to  niv  hoinr;  called, 
•  when  she  commenced  to  have  intermittent  crainpy 
pains.  >'or  the  past  two  months  she  had  had  some 
Eausea  and  often  vojnilcii  on  i;ottini;  up. 

She  was  removed  t)  hospital,  and  an  enema  ;iven, 
with  a  rather  poor  result.  Catheterization  did  not 
reduce  the  size  of  the  tnn'.our.  X-ray  revealed  a 
tumour  with  a  slicht  opacity  towanis  the  right  side, 
and  the  report  5uS'_'e=loii  .a  ijermoid  cyst. 

On  further  palpation  the  mass  was  felt  to  rise 
oat  of  the  pelvis  am!  extend  two  Ilncers'  breadths 
above  the  ini\bilicns.  It  was  in  the  mid-line,  oval  in 
nbape,  firm,  smooth  and  slightly  inovablo  from  side  to 
aide;  no  fetal  parts  were  jTilpable  and  there  were  no 
fetal  heart  sounds. 

The  head  and  nccli  were  negative.  The  respira- 
tory movements  were  normal;  no  dullness  found  at 
the  bases  of  the  luns.  No  crepitations  were  heard. 
The  heart  was  not  enlar;cd:  no  murmurs.  The  kidneys 
were  ne;,-ative.  Th.e  c^'stro  intestinal  tract  was  ne-jn- 
live,  except   for  s"me  i  onitipation. 

She  was  operated  on  on  .Vutust  IJth  throuch  n 
lower  median  incision,  under  ether,  aTid  a  lar;:e  bluish 
mass  e»poied.  licfore  thi»  rcuild  be  extricated  from 
the  nb.lornen  n  pint  of  dark  reddi^!l  coloured  iliiid  had 
fo  be  a'pir.tted.  It  vai  llirn  reinoved  trrmi  the  ab- 
domen, and  found  to  be  tui^lcd  fone  rcjmrlete  twist 
on  its  pciliele,  which  las  attaehcil  to  the  ri^ht  broad 
ligRmpnt  beside  the  btcrus).  It  was  easily  clamped, 
T«mn\ed  and  se«ed  o\er. 

The  child  made  a  quick  recovery,  and  con- 
valescence was  good  except  for  a  slight  bronchitis  and 


a  small  amount  of  infection  in  the  lower  end  of  the 
wound. 

The  pathological  report  was  as  follows:  "fiross 
specimen  consists  of  a  very  large  cystic  structure 
measuring  up  to  ]■■?  ciri.  in  diameter.  It  is  found  to  he 
made  up  of  several  large  cyslie  structures,  some  of 
which  are  filled  «ith  a  ^-revishw  bite  grumous  tn:iterial. 
In  others  a  few  fine  aliite  hairs  ean  be  found  sratlered 
about  in  this  grumous  material.  The  walls  of  the  cyst 
are  intensely  ha'niorrhagic,  sui;gesling  a  torsion  of 
this  cyst  about  its  pedicle.  No  ovarian  tissue  could 
be  found  in   the  gross. 

"Microscopic  report:  !~ceti'ins  of  the  cyst  coniirm 
the  diagnosis  made  in  the  gross.  No  evidence  of 
malignancy.     Diagnosis:   Dermoid  cyst." 

To  summarize  the  main  points:  (I)  one  is 
struck  with  the  youth  of  the  patient;  (2)  the 
enormous  size  of  the  tumour  as  compared  to 
her  comparatively  small  abdomen;  (3)  it  was  a 
typical  case  of  torsion  of  the  tumour  on  its 
pedicle. 


A  PREMATURE  INFANT 

WEIGHING  LESS  TH.VN  ONE  POUND 

AT  BIRTH  WHO  SURVIVED  AND 

DEVELOPED  NORMALLY 

By  J.  S.  Monro 

North  Sydneu,  N.S. 

The  smallest  infant  to  survive,  as  reported  in 
the  medical  literature,  weighed  COO  grams  (21.16 
ozs.),  at  birth.  I  feel,  therefore,  that  a  brief 
report  of  the  male  infant  which  weitrhed  14  ozs. 
on  the  second  day  and  O^i  pottnds  at  seven 
months  will  be  of  interest.  This  child  was  born 
in  .1  country  rctrion,  where  titc  facilities  for 
scientitlc  care  of  a  premature  infant  were  com- 
pletely lacking.  In  spite  of  this  and.  I  feel, 
chiefly  due  to  the  interest  and  care  given  by  the 
nurse  on  the  ca.se,  this  tiny  infant  lived,  thrived, 
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and  is  !io\v  a  nori'ial  baby  of  nearly  normal 
■wcifjht  for  its  age 

Biiliy  MiG.  ua.<  born  about  10.:tO  p.m.,  on  June  C, 
1937,  lifticn  ininiitc.i  utter  luy  arrival.  Tl.c  I'liiM  was 
tlie  tliirJ  hum  tu  tin-  niutliJr.  ulin  «as  twenty  iiplit 
years  of  n^c  at  tlic  time.  The  hirrh  w:n  approMinatcly 
two  m.iulliS  ]iteni;irure.  The  Jelnerj  was  normal.  The 
chilli  wa.s  aluc  hut  so  cxtrLiiuly  small  tliat  1  di.l  not 
expcet  survival,  sinee  there  was  tin  inoal.atnr  available. 
The  nurso  lathed  the  hahy  in  warm  ulivi-  oil,  wrapiieii 
it  in  cotton,  and  |>laced  it  in  a  l.a>hi-t  in  a  warm  oven. 
No  scales  were  at  hand,  s<)  llio  a'tual  birth  \v0ij4ht  wa.i 
EOt  (.blaincd,  bat  it  was  by  far  the  .smallest  livinp  baby 
I  had  ever  secu.  Shortly  alter  birth  the  nurse  jjave 
the  babv  two  dro^.3  oi  braudy  iu  warm  water  from  an 
«yc  drofper.  Greatly  to  my  siirjiri.<e  the  nurse  ralleil 
Die  on  the  telephone  the  I'lllowin:^  morniiij;  to  infurni  mo 
that  the  infant  was  itiU  alive  and  tu  leijueit  feeding 
instruct iou-s.  About  11  am.,  June  7th.  the  day  lolluwinf; 
birth,  the  nurse  took  the  baby  !•)  a  Im-al  jjrocery  store, 
snd  weighed  him  on  the  yroiery  scabs  in  the  prrs.ence 
of  the  proprietor  and  another  person.  Tho  weij^ht  of 
the  baby  at  that  time  wa.-;  fourleiii  ouiiees,  a-i  the 
acconipaiiyiiig  afii'lavit  caiiinis.  Kor  two  ^laja  the  child 
was  given  feejinq's  of  two  drop-s  of  bran.ly  an  1  a  few- 
drops  of  corn  syrup  in  warm  water  from  a  dropj^cr.  On 
the  tliirj  day  the  child  was  }:iv,  n  lacto;;en.  i:i  a  dilution 
of  one  teaspoontul  to  one  ounce  of  water,  and  since  tiiat 
time  has  been  fed  lactocen  in  the  full  strength  dilution 
(1  part  laclojeii  to  7  parts  water),  witli  proj;iessivc  in. 
treases  ia  \olunie  as  the  baby  grew  older,  i'ur  the  iir=t 
ten  days  of  life  the  child  lonk  .several  droppers  of 
formula  each  hour.  At  ten  ilays  on  the  infant  was  able 
to  suck,  and,  therefore,  w;'.s  fed  from  a  bottle  on  a  two 
hour  scliedulc.  During  the  !irst  two  weeks  the  baby  was 
kept  in  a  warm  oven  at  ni„'ht. 

Tlie  weight  at  -  months  ivas  3  pounds,  at  4  nion'hs 
€  pounds,  nt   7   iiiontlis  U;!   puund.s,  at  which   time  the 
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bodv  length  wa.s  24'. 'i  inihen 
erally  heallhy  pjid  u  irii.al  as 
condition.  Cereal,  ve^'etal.l 
additions  were  made  to  the  diet  at  u  nuaith.s. 

At    present    th.»    child    ii    IJ    m..uihH    old.   wcigl 
pounds  IJ  ounces,  atul  measures  I'j'i   inches. 

The  accuracy  of  tl-.o  reporte.l  weight  of  this  infant 
(14  ozs.)  is  .attested  by  two  atVelavits  made  before  Mr. 
James  Q.  llackett,  X.l'.,  of  Xorth  Sydney,  N.ii.— [El>.] 
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G"iTS' ATRESIA 

Ry  L.  J.  O'Brifn,  F.R.C.S.(C.) 

Gixiiidc  Prairie,  Alta. 

An  unusunlly  attractive,  healthy  youog  woman, 
22  years  of  a^'e,  consulted  luc  because  she  wi..hed  to 
marry  ami  had  ne^er  menstruated.  The  patient  said 
sho  had  had  mild  pelvic  pain  at  irregular  iutcrvaU 
during  the  last  year. 

Lxauiination  showed  welldovelopeil  breasts,  put'ic 
hair,  feminine  in  tspo:  labia  of  average  siie.  There 
was  no  tracre  of  an  introitus  \a_-ic;e.  An  incision  was 
made  vihere  this  should  be  and  tiissection  cari:ed  )';L 
between  the  aaus  and  the  urtMhral  opening  for  two 
and  a  half  inches.  Xo  traco  of  mucosa  or  vaginal  wall 
was  found. 

A  suprapubis  incision  was  then  made.  Tho  right 
ovary  was  of  average  size,  tho  left  one  larger  tiian 
Usual,  uiid  both  appeared  to  be  functioning.  IVuh 
tubes  appeared  normal  and  each  ended  in  a  small 
body  1.5  cui.  long  by  1  cm.  broc.d.  anil  i)..";  em.  ia 
thickness.  These  bodies  lay  in  opposite  sides  of  the 
pelvis  and  were  plainly  halves  of  a  vestigial  uterus 
split  in  the  middle  sagitally.  The  peritoneal  covering 
of  the  left  half  was  stripped  oil,  but  no  lead  or  cavity 
resembliuj;  a   vagina   was  found. 
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THYROID  ST0R3I 

By  a.  R.  JIunhoe,  M.D. 

Professor  of  Snrgcr'j,  University  of  Alberta, 

Edmonton 

Althougli  thyroid  storm  occuis  less  frequently 
today  than  formerly  it  is  still  not  unknou'ii  and 
it  is  frequent  cnou'_'h  tu  uarrant  more  than 
passing  attention.  Surircons  who  were  doin;: 
thyroid  surgery  twentv  years  aijo  can  recall 
many  deaths  due  to  this  cause,  and  nro  likely 
to  be  alert  to  the  onset  of  the  condition,  and  are 
in  a  positiuu  to  Jiiiprcciate  the  vast  eliaiice  that 
has  taken  ])hice  during-  that  period. 

The  decrease  in  the  incidence  of  acute  thyroid 
crisis  is  due  to  tho  careful  iirenarntiou  of  pa- 
tients now  univcrsall.v  adupted  liefore  ai!\-  opera- 
tion on  the  thyroid  eland  is  undertalcen.  hut  this 
post-operative  calamity  has  not  been  altogether 
eliminated.  In  discussing'  the  nianadeiiii'Ut  of 
thyroid  storm  or  post-opernti\e  thyroid  crisis  it 
is  necessary  to  di.s(-u.ss  the  details  of  the  prepara- 
tion for  oiieration. 

It  is  well  to  reiiiember  that :  (11  any  operation 
on  the  tlijToid  ^jhuul,  even  a  simple  pole  ligatiuii, 


may  precipitate  an  acute  thyroid  crisis;  (2)  any 
toxic  goitre  ■without  adequate  pre-operative 
preparation  will  likelij  end  in  a  post-operative 
crisis;  (3)  any  toxic  goitre,  even  when  the  pa- 
tient is  carefully  prepared  for  op'eration  by 
every  known  aid,  may  terminate  in  a  post-oj.icra- 
tiv.e  crisis. 

The  measures  at  our  coiuiuand  at  present  are 
rest,  feedinij  the  })atient  a  high-calorie  diet, 
iodine  medication,  and  administratieu  wi  giucse. 
Although  it  is  possible  to  adopt  this  tri-atrie-ut 
outside  of  hos])ital  it  is  sue'gested  that  the  prac- 
titioner siiift  the  rcsponsiliility  for  this  treat- 
ment to  the  hospital  sur^'eon. 

1.  Rest. — Rest  is  so  important  that  it  is  pl.ieed 
first.  By  rest  is  incant  le.st,  both  mentally  atbi 
bodily.  Rest  in  bed  in  a  quiet  room,  few  or  rui 
visitors,  and  plenty  of  sleep  will  nlune  cause 
luar.ked  improvement  in  a  few  davs.  To  seeure 
sleep  it  may  be  ncocssar.v  to  admini--ter  srdativ>  s. 
e.g.,  bromides  or  one  of  the  barbiturates.  After 
a  few  days  ))atients  who  arc  unl.v  mndrr^itely 
toxic  may  find  it  restful  to  sit  up  in  a  ihair  for 
a  short  jieriod.  say  half  an  hour  i>r  one  hour 
nioriiint:  and  eveninv:.  I'.illii-iiom  pi  i\  iN-ui-s  iii.i»- 
1)0  allowed  up  to  the  time  i>i  operalnoi 
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Krystyna  Lelek,  Janusz  Limanowski,  Boicna  Hager-Malecka 

'■■'',  niemowlf;  3-miesie;czne       ^ 

o  ci52arze  ciala  przy  urodzexiu  450  g 

Z  oddzialu  noworodk6w  —  Ordynator:  lek.  K.  Lelek 

1  I  oddzialu  ginekolo^iczno-polozniczeso  —  Ord>-nator:  dr  med.  J.  Limanowski 

Szpitala  Miejskiego  nr  1  w  SwiqtochJo-.vicach 

Dziewczynka  K.B.  (nr  hist.  chor.  2527;555/71)  urodzila  sIq  dnia  27  UTZosnia  1971  r. 
w  25.  tygodniu  zycia  plcdowcgo,  ci^zar  ciata  450  g,  d!u303C  27  cm,  ob-.v6d  czaizki 
19  cm.  Dziecko  pierwsze  zdrcwych  i  mlodych  rodzico'.v  (malka  lat  29,  ojciec  lat  27). 
Matka  dziccka  v.-  pierwszych  3  miesiqcach  ci^iy  Ic^zona  k-.vascm  foHow-ym,  -.vit.  Z, 
ataraksem  z  powcdu  rozpoczynaj^cego  s;^  porc.nienia  fnie-.v;e!kie  kruawienia).  Cd 
4.  miesiqca  czula  si^  dobrzc.  Systcmatyczna  kor.trola  gi.-ickologa  nic  wykazywaia  od- 
chylen  zar6wno  w  stanie  zdrowia,  jak  i  w  p.-zebiegu  ciazy. 

Ze  strony  rnatki  dziecka  wywiad  rodiinp.y 
bez  znaczeaia.  Ojciec  jest  jednj-m  z  dwojga 
dzieci,  ktore  urodziiy  s:q  z  prawid!ow-ym  c:?- 
iarem  ciala  z  ciqzy  bliz.iiaczej.  Matka  ojca  po- 
chodzi  2  rodzeristv,-a-b!izniak6v,-,  z  ktorych  brat 
]ej  urodzil  si?  z  ci^zarem  ciala  wjiiosz^cym 
1300  E,  ona  sama  z  citjzare.-n  900  g.  N'o\vorodki 
urodzily  si?  i  wychoA-ywaly  w  domu,  przy 
czym  nie  stosowano  wobec  nich  nadzu-yczaj- 
rych  metod  aseptyki  i  dietetyki  ani  nawet 
pryrnityw-aych  irodk6\v,  k'.6re  ZM/ykle  zabezpie- 
cza  si?  wczesaiako.-n  (regulacja  cieploty  zewr.?- 
trznej,  wilgotnosci,  doprowadzenie  tler.u  itp.). 
Babka  dziecka  i  jej  brat  rozwijali  si?  pra-r\-i- 
■■  dlowo,  zyj^  nadal  nie  u-ykazuj^c  zadnych  cech 
uszkodzenia,  kt6re  mogloby  si?  wi^zac  z  okre- 
sem  okoloporodowym.  We  wczesniejszym  po- 
koleniu  ze  strony  ojca  dziecka  i  jego  matki  byly 
3  porody  blizniacze  (rye.  1). 

Noworodek  urodzil  si?  po  8-godzinnej  akcji 
porodo'.vej  0  srednim  nasileniu.  \Vypadn:?t^  pq- 
powin?  dziccka  wTaz  z  calyrn  cialem  urodzono 
na  wziernikach.  Becpoirednio  po  urodzcniu 
dziecko  odiluzowano,  ogrzano  i  umieszczono  w 
deplarce,  zapewniaj^c  temp.  34',  wilsoUio:;c 
80—90%,  Woit  tlenu   2—3  l/.-nin. 

Badaniem  przedmiotowym  stuierdzono:  drie- 

clco  lezy  na  boku,  z  kop.czy.nami  \v  lekkim  z^:?- 

Ryc._  1.  Drzewo  genealogicznc  du    gio-.vq  ulozonq  na  policzku.  Wybitno  ccchy 

rodziny     ojca     dziccka     K.B.  v     .     ■       r,     ui-      <•  .     ■ 

Dwie  slrzalki   oznaczajq   bliz-  hipotonu.     Ruchliwoic    spontanicziia     0i:ran:c2ra 

nl^ta.  si?  do  drobnych  ruchow  cz?sci  odsiobnych  kon- 
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C2yn,  zwlaszcza  dolnych.  Skora  lu-arzy  i  na  konczynach  sina.  Obrity  mcszck  na  po- 
llczkach,  barkach.  konczynach  i  czQSciowo  na  tulowiu.  Skora  na  cnlym  cicle  bardzo 
Clenka.  z  przeswiccaj^c^  s;atkq  naczyri,  skrajny  nicdorozwoj  tkanki  tluszczowcj  pod- 
skorr.ej.  Glowa  udcrzaj.ico  mala,  kosci  czaszki  zachodzq  na  sicbie  dachou-ko-.vato. 
Malzowiny  uszne  niedostatccznie  uksztaUowanc.  bardzo  mi<;kkic.  Tulow  dlugi 
0  ksztalcie  wrzccionou-atym.  Oddcch  nicrcsularny  ok.  40,'min.  Przy  wdcchu  przcdnia 
powierzchnia  k!?.tki  picrsiowej  zapada  si?.  Akcja  serca  miarowa,  tony  ciche  (ok. 
120/min.).  Erzuch  wiotki.  Powloki  skornc  bardzo  cienkie  z  dobrze  widoczn^  perystal- 
tyk^  zolqdka  i  jelit.  Pqpek  blisko  spojenia  lonowego.  Koiiczyny  chude,  skora  na 
nich  znaczn:e  pomarszczona.  Obrz^kow  nie  stwierdza  si(j.  Paznokcie  na  palcach  dlo- 
ni  wyksztakone,  mi^kkic,  na  palcach  stop  nicwyksztalcone.  Znaczny  nicdorozwoj 
•warg  jromowych  duiych  (rye.  2).  W  badaniu  ncurologicznym:  uogolnione  obnizenie 
napi^cia  mi^iniowcso.  Automatyzm  picrwotny  w  odpowiedzi  na  stymulacj^  okolo 
ust  ledwie  zaznaczony  (niewielki  ruch  glowq  \v  kierunku  strony  badanej  oraz  gry- 
mas  twarzy).  Odruch  Moro  symetryczny,  niepclny.  Brak  odruchu  ssania  i  gardlowe- 
go.  Obecny  odruch  polykania. 

Po  48  godzinach  skora  dziecka  rozowa.  Rozpocz^to  karmlenie  dziecka  w  odst?- 
pach  2»/i-2odzinnych,  podaj^c  przez  zgl<;bnik  po  1  ml  pokarmu  kobiecego.  Ponadto 
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Bye.  '2.  Dziewczynka  K.B.   dnia  5.X.1971.  Ci?zar  ciala  360  g   (spadek   fizjologiczny 
90  g).  (Zdj^cie  wykonal  red.  Z.  Witczarzk.  z  Trybuny  Robotniczej). 
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w  ctqsu 'doby  pcdawano  w  kil:<u  ml  porcjach  roz'.Aur  5Vo  glukozy  (ok.  60  m!  24 
godz.).  Maksymalny  spadck  c;i;zdru  ciata  nast4p:l  v.-  3.  dniu  zycia  (rye.  3).  Jedyny 
Incydcnt  zabjrzch  oddyc.hania  i  krqicr.ia  oJscrA-o.va.-.o  ■■»  12.  dniu  zycia.  Po  dru- 
gim  z  rzqdu  prtc'.oczc.Tiu  kroplowym  kr'.vi  fp'crvi-szq  transfuzj^  podano  w  5.  d.Tiu 
iycla)  dzicckD  otrzymalo  posikk  w  zwyklej  daxcc,  po  czym  wyst^pil  kilkusckundo- 

CH       G 

44-2300 

42-7100 
40-1900 
33-1700 
36-1500 
•  34-1300 
32-1100 
30-900 
'  .  78-100 
76-500 
24-300 

"'   °27ir  27X  27X/  27X1/ 

Rye.  3.  Wykres  dlugosd  i  ci^zaru  ciaJa  v/  pierwszych  trzech  miesiqcach  zycia. 
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Rye.  4.  V/ykres  tcmperatury  w  pierwszych  Irzcch  mlesi^cach  zvcia. 

wy  okrcs  bezdechu  i  sinicy.  Podobne  napady  powtarzaly  sit;  kilkakro'.aie  w  c:^^'.i 
5  godzin.  Odcssano  por^ur.n  z  zolc\dka,  przeprouadzono  odjluiowanic  i  pod.ino  \v;t;k- 
iz^  \Xoii  tlenu.  W  16.  dniu  zycia  zanotowano  krotkotrual^  zwviit;  temporatury  ciala 
(rye.  4). 
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W  dniu  tikoAczcnia  2  mics.'^y  iycia  ci^iar  ciala  ViTnosil  1450,  g,  dhisoid  ciala 
40  cm,  obw6d  glowy  30  cm.  I>::ecko  ukladalo  si?  na  boku  z  podkurczon>-mi  koa- 
czynami.  Napi^cie  w  koiiczynach  dolnych  bylo  wjTainie  wiqksie  anizeli  w  koriczy- 
nach  g6rnych.  Odruch  Moro  i>-v.-y.  symetryczny.  Odruch  szukania  wyksztalcony, 
dQbrze  wjTobiony  odruch  ssania.  Dziccko  nadal  karmiono  wyl^cznie  pokarmcr.i  ko- 
biecym  za  pomoc^  butelki  (karmienia  przez  zsl^jbnik  zaprzcstano  w  49.  dniu  zycia). 

Od  55.  dnia  zycia  dziccko  otrzymj-\valo  sok  z  marchwi,  od  3.  tygodnia  zycIa  vdt. 
C  —  50  mg,  wit.  B  complex  —  •.'stabl.,  wit.  D,  —  1600  j/dz. 

W  wieku  3  miesiQcy  (rye.  5)  ci^zar  ciala  2C90  g,  dlugoJi  43  cm,  obw6d  glo^^-y 
31,5  cm,  ob\v6d  klatki  piersiowej  30,5  cm.  Skora  elistyczna,  rozowa.  Tkanka  pod- 
skdrna  mlcrnic  rozwini^ta.  Wargi  sromo.ve  '.vi^k^ze  prawie  zakrj"v\-aj^  wargi  mniej- 
sze.  Dziccko  ruchliwc,  silnie  krzyczy.  Kor.czyny  \v  swobodnjTn  zgiQciu.  Dziccko  ssic 
szybko,  chQtnic,  po  karmie.aiu  czuwa  okolo  ''; — 1  godziny.  Badanie  neurolo- 
glczDe  (doc.  dr  med.  W.  Szoiowa):  napi^de  micfiaiowe  w  zakresie  koncz>-n  g6r- 
nych  i  do'.nych  prawldlowe,  \%"I^k5zc  w  zakresie  koncz>-n  dolnych,  odruch  Moro 
symetryczny,  cbecny  odruch  ch-.\-ytny,  wznoszenia,  lokomocji  i  inne  pierwotr.e,  wy- 
ksztalcone  w  stopniu  charakteryitycznym  dia  no-.vorodka  —  wczesniaka  S-miesi^cz- 
nego,  nie  uszkodzoncgo.  Stan  neurologiczny  odpo*.viada  4.  stopniowi  wedlug  klasyfi- 
kacji  Dargassies.  • 


Rye.  5.  Dziewczynka  K.B.  w  wleku  3  mies. 

Badania  pomocnicze.  Grupa  krwi  O  Rh+.  Morfologia  krwi  w  63.  dniu 
lyda:  Hb  52«/o,  krwinck  czerwonych  2  620  000.  v,-skaznik  1,0,  kr*-inek  bialych  6300; 
podrielonych  36*/o,  limfocytow  6iV».  Pojcdyncze  erjtroblasty  polichromatyczr.e.  N'ie- 
xnaczna  poikilocytoza.- W  78.  dniu  zycia:  Hb  55r'».  krwinek  czerwonych  3  220  000, 
wskafnik  0,5,  krwinek  bialych  5000.  Plyiki  cdpowiednio  130  000  w  1  mm'  i  I9J  000/ 
1  mm*.  Retykulccytow  26%4.  Biatko  calkowite  krwi  odpowiednio  3,75^.'»  i  3,5g'.».  Al- 
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burainy  S3,6V»  i  Sl'.'o,  gamma  glob'jliny:  oKa,  —  7,6^/o  i  4, 5%,  aL'a,  —  15,2'.'. 
I  ll.&Vo,  bc'.a  —  I5.2Vo  1  ITpVo,  gamma  —  S,?".'!!  i  15%.  W  73.  d.^iu  iycia:  RN  v.-  su- 
rowicy  krw.-i  23  m,-;°/o,  krea'.ynina  0,9  m:r».  cholesterol  1.53  mi''/o.  chlorl-u  100,4  mlE-j  I, 
DPA  —  19,  GOT  30  j,  CPT  20  j.  bilirubir.a  1  mg'/o.  Miano  im.m'jnoslobulln:  IgA  po- 
nlzej  16  j  =  poniicj  10  rr..5/100  .-nl,  I4M  ;-l  j  =-  43  mg/100  ml,  I5G  255  j  =  13J 
rng/100  ml  —  cechy  fizjologicznej  hipngammaglobulinemii  (szczcgolnie  w  zakrcsi'j 
IgA  I  IcG).  Tr>-p;yna  v.-  kale  4  j.  Bia!\-o  osoczowe  w  kale  204  mg.'lOO  g  kahi.  sr?/ier- 
dzono  obecnoic  albuminy,  prealbuminy,  alfai-globuliny,  antytrypsyny,  orosoniyko;- 
du,  IgA  o:az  IgG  globulin.  ^  ' 

WyirLk  badania  neurologicznego  niemowlQcia  liczqcego  3  miesiqce  piz- 
wala  przyj^c,  ze  rozwija  siq  or.o  pravviciiowo  i  nie  wykazuje  ccch  uszko- 
dzenia  okobporodowego.  W  pismiennictwie  autorzy  sa  na  ogol  zgodni, 
ze  kryleria  so.T.atyczne  nie  upowazniaja  do  oceny  stopnia  dojrzalosci  no- 
worodi:a  {2,  3,  4,' 5).  Posluzsnie  sie  obliczonym  na  podstawie  wywiadu 
okrescm  zycia  pbdowego  (25  tygodni)  takze  nie  v.-ydaje  si?  w  naszyra 
prz>-padku  miarodajns.  Dargcssies  (3)  wyroznia  2  grupy  wczesniakcv,- 
w  zalc-znosci  od  dlugojci  zycia  plodo'.vcgo;  ok.  piatego  miesiaca  rodza  sIq 
noworocki  z  rii^zarem  ciala  550—800  g,  diugoiciq  29—30  cm,  obwodem 
czaszki  21 — 23  cm.  Nie  sa  one  zdc'.ne  do  zycia  —  okreslone  zoslaly  przez 
autork?  jako  piody.  Drugq  grupq  stanowia.  dzieci  urodzone  po  5  miesia.- 
cach^z  ciqzarem  ciala  900— UOO'  g,  dlugosciq  35  i  obv/cdem  giowy  25  cm. 
Dzieci  te  mozna  utrzymac  przy  zyciu.  U  obserwowar.ego  przez  nas  dziec- 
ka  param.etry  somatyczne  sa.  nizsze  anizeli  u  dzieci^  pocriodza.cych 
2-5-mies:Qcznej  ciazy.  Wedlug  tych  kwalifikacji  noworodek  nie  mial  szans 
zycia.  Drcyfus-Brisac  (5)  wykony.vala  badania  poligraficzne  u.5  wczes- 
rriakow  pochodzacych  z  ciai  tr<vaj?,cych  24 — 27  tygodni  o  ciezarze  ciala  od 
600  do  £90  g  i  cJlugosci  ciala  cd  32' do  35  cm.  Przezyly  tyl!-.o  5-30_  go- 
dzin.  Na  podstawie  ciaglych  obserwacji  prowadzonych  na  100  wc.:e3aia- 
kach,  ktore  urodziiy  sie  pomiedzy  28. — 4-1.  tygodniem  zycia  plodowego, 
krzj-\','a  dojrzcwania  neurologicznego  posttjpowala  tak  samo  niezaleznie 
od  tego,  czy  dziccko  rozwijaio  siq  \v  inkubatorze  czy  w  macicy  (3). 

Warkany  i  wspolpr.  (7)  wsrod  27  dzieci  ocenionych  jako  dzieci  z  dy- 
strofiq  wewnqtrrmaciczna  z  dqzarem  ciala  po  urodzeniu  ponizcj  2000  g 
obsenvo'.vali  noworodka  pici  mqskiej  z  ciezarem  510  g,  ktory  urodriJ  siq 
po  9  miesiqcach  zycia  plodowego.  Dziecko  to  kontrolowano  po  raz  ostatni 
w  szpitalu  w  wieku  6  la:  (v.'azylo  wowczas  14,5  kg,  mierzylo  97  cm).  Na- 
stqpnie  autorzy  uzyskali  wiadomosc  0  dziecku  liczacj-m  wowczas  15  lat, 
ze  rorivija  siq  prawidlowo,  chodzi  do  szkoly  wyzszej,  uprawia  sporty,  ale 
ma  niski  wzrost.  Chlopiec  ten,  pDdobnie  jak  i  nasze  dziecko,  ma  ,,obci^- 
zaj^cy"  w>-wiad  genotyczny.  Matka  pochodzi  z  porodu  blizniaczego,  \va- 
zj-la  po  urodzeniu  1235  g.  Jej  blizniacza  siostra  \vykaz>-\vala  tez  cechy 
dystrofii  wewn^trzmacicznej.  Matka  dziecka  4  lata  wczesnicj  urodzila 
dzlewczynkq  0  ciqzarze  ciala  1360  g.  ktora  w  wieku  8  lat  byla  zdrowa 
i  prawidiowo  rozwiniqta.  Autorzy  cytuja  Cilforda  z  1930  r.,  ktory  podaje. 
ze  \vsr6d  10  slawnych  karlow  jedon  wazyl  po  urodzeniu  450  g.  Podobnie 
jak  v/iclu  cytowanych  autorow.  V.'arkany  i  wspoipr.  (1)  uwazajn,  ie  cz\Ti- 
niki  genctyczne  (poza  wielu  inn%Tni)  powodujfi  opozniony  rozwoj  plodu. 

Sumujrjc  uwazamy,  ze  obien.vowane  przez  nas  dziecko  ma  rownoczcs- 
nie  cechy  glqhokicj  hipotrofii  plodowej  i  wczesniactwa.  Jakkolwiek  uwa- 
za  siq,  ze  pelna  ccena  stanu  psycho-neurologiczncgo  jest  mozliwa  u  wczei- 
niaka  dopiero  po  kilku  latach  (1),  jednak  wydaje  .siq  nam,  ze  nnsza  ob- 
serwacja  zasluguje  na  uwagq  ze  wzglqdu  na  niez^vykle  niski  ciqzar  ciala 
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po  urodzeniu,  utrz>-manie  dziecka  przy  z>-ciu  i  dobry  przebicg  rozwoju 
somatyczncgo  i  ncurologiczncgo  w  czasie  picnvszych  3  miosiQcy,  a  takzc 
ze  wzglodu  na  brak  uchwytnych  cech  klinicznych  wskazujncych  na  iu>z- 
kodzenie  centralncgo  ukladu  nerwowego*.  Podnicsc  nalczy,  ze  dziccko  nic 
otrzymywalo  antybiotykow  i  poza  kilku  przetoczeniami  krwi,  witamina- 
mi  i  od  3.  miesi^ca  zycia  —  zeiaza,  nie  byJo  leczone  srodkanii  farraakolo- 
giczny7Tii, 

Uwazamy,  ze  utrzymanie  dziecka  przy  zyciu  nalezy  przcde  wszystkim 
odniesc  do  blizej  nie  znanych  czynnikow  genetycznych  (rodzinne  wystQ- 
powanie  ci^z  blizniaczych  i  niskich  ciejzarow  ciala  po  urodzeniu),  a  na- 
stQpnie  do  bezwzglcjdnie  przestrzeganej  aseptyki,  natoniiast  jego  dobry 
rorwoj  psychosomatyczny  takze  do  oszczi^nego  postcjpowania  poloznicze- 
go  podczas  porodu.  _    - 


Decent  dr  med.  V/andzie  Szotoicej,  zast^pcy  dyrektora  Instytutu  Matki  I  Dziecka 
w  Warszawie,  skladamy  serdecine  podzi^kowanie  za  szczeg61ne  zainteresowanic 
I  cenne  rady.  _^-  - 

.  .    •  'i  ■  ...■••■. 
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Ms.  Weddington.  Let  me  summarize  for  a  moment  and  speak  from 
the  viewpoint  of  a  State  legislator. 

As  a  State  legislator,  I  have  attended  numerous  conferences  of 
State  legislators.  Obviously  as  a  person  interested  in  this  particular 
issue,  I  have  discussed  abortion  with  many  of  them.  In  my  opinion, 
the  overall  feeling  of  State  legislators  is  that  it  is  an  issue  that  they 
do  not  wish  to  deal  with,  partly  because  they  sense  the  division  in  their 
own  constituencies. 

Senator  Bayh.  There  are  remarkable  consistencies  between  the 
State  and  the  national  legislators.  Excuse  me  for  interrupting. 

Ms.  Weddington.  Many  of  them  have  said  to  me  that  they  would 
certainly  hope  that  Congress  would  not  adopt  the  States'  rights 
approach. 

Senator  Bayh.  Those  are  the  same  ones  that  vote  for  the  resolutions 
urging  us  to  do  so. 

Ms.  Weddington.  Some  of  them  are,  yes,  in  all  honesty. 

Senator  Bayh.  I  can  understand  that. 

Ms.  Weddington.  By  and  large,  we  are  finding  as  State  legislators 
that  the  amount  of  mail  and  the  amount  of  constituency  response  we 
are  receiving  on  this  issue  is  declining  every  year.  There  was  a  lot  of 
information  and  public  agitation  right  after  the  Supreme  Court 
decision.  However  as  abortions  have  become  available  and  as  the 
situations  have  been  worked  out,  we  are  finding  less  and  less  cor- 
respondence and  general  public  interest  in  anything  that  would 
completely  cut  off  the  right  to  all  abortions. 

We  do  still  find  some  discussion  within  State  legislatures,  our  own 
included,  about  where  the  cutoff  should  be.  There  have  been  legis- 
lators— and  I  can  cite  several  instances  of  legislators  —who  have  said 
to  me,  I  have  introduced  legislation.  1  do  not  really  agree  ^^  ith  it,  but 
it  gets  the  people  back  home  off  my  back,  and  I  know  nothing  is  going 
to  happen  anyway." 

I  think  a  lot  of  them  are  relying  on  this  committee  not  to  present 
them  with  that  problem.  The  point  I  would  wish  to  make  is  that  overall 
the  State  legislators  do  not  have  strong  feelings  about  any  u;>posed 
need  for  abortion  legislation.  The  strongest  feeling  is  that  they  do  not 
feel  it  is  a  situation  that  really  needs  anything  else  done  about  it,  that 
they  would  prefer  that  the  court's  decision  simply  remain  standing, 
and  that  they  not  be  forced  to  vote  on  the  issue. 

Senator  Bayh.  If  I  might  just  interrupt  momentarily,  as  a  former 
State  le^^islator  myself,  I  still  have  very  little  patience  for  those 
brothel  s  and  sisters  at  the  State  level  who  for  various  reasons  partici- 
pate in  this  buckpassing  venture,  not  just  in  this  effort,  but  in  others. 
Yv^e  have  too  much  buckpassing  at  all  levels  of  Government,  and  I 
think  that  is  partially  responsible  for  the  disenchantment  of  the 
average  citizen  who  can  see  this  kind  of  a  venture  for  what  it  is, 
whichever  side  of  the  issue  you  might  be  on  here. 

Ms.  Weddington.  I  would  agree  wholeheartedly  with  that.  My 
point  is  that  most  of  the  State  legislators  do  not  feel  that  there  is  such 
a  dire  situation  that  something  needs  to  be  done  about  it.  I  think, 
probably,  that  the  Members  of  Congress  get  very  few  personal 
contacts  from  any  members  of  the  State  legislatures  on  this  particular 
issue. 

I  would  like  to  summarize  very  briefly  by  saying  that  I  think 
there  are  many  problems  that  would  result  from  adoption  of  any  of  the 
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constitutional  amendments.  The  first  would  be  that  you  would  deny 
to  women  the  kinds  of  choices  that  are  now  available  to  them.  All  of 
the  problems  we  could  talk  about  in  terms  of  the  physiological,  the 
psychological,  the  financial,  and  the  life's  pattern  approach  would  be 
made  severe  if  once  again  we  said  there  would  be  no  abortions  after 
fertihzation  or  at  some  point  around  that  time.  Secondly,  we  have 
never  and  do  not  today  equate  prior  to  birth  with  after  birth. 

The  Texas  law,  for  example,  had  one  penalty  for  murder  and  a 
completely  separate  one  for  abortion.  The  crimes  were  completely 
different;  the  penalties  were  completely  different.  In  fact,  in  Texas, 
the  penalty  varied  as  to  whether  the  woman  had  consented  or  not. 
We  have  never  charged  a  woman  in  Texas  -some  other  States  did 
have  such  statutes — with  a  crime  in  case  of  a  self-abortion.  We  have 
never,  in  any  jurisdiction  that  I  know  of,  charged  a  woman  with  a 
crime  if  she  spontaneously  aborted  through  some  negligent  conduct 
in  which  she  had  engaged. 

Harriet  Pilpel,  when  she  testified  before  this  committee,  pointed 
out  a  number  of  the  legal  ramifications  that  bother  me  tremendously, 
although  they  do  not  seem  to  bother  Mr.  Horan,  as  to  the  problems  that 
would  arise  if  you  equated  attachment  of  complete  human  rights 
being  attached  at  fertilization.  It  would  seem  to  me  that  any  person 
who  had  anything  to  do  with  an  abortion  would  be  guilty  of  murder 
and  would  have  to  suffer  these  penalties;  that  you  would  have  to 
issue  two  passports  to  a  pregnant  woman,  not  one,  if  she  leaves  the 
country;  that  you  would  have  to  celebrate  conception  days,  not 
birthdays;  that  you  would,  as  far  as  the  IRS  is  concerned,  have  to 
allow  exemptions  for  all  women  who  are  pregnant,  not  just  those  who 
have  a  live  birth  within  a  given  year. 

There  are  all  kinds  of  legal  distinctions  we  have  never  made, 
and  one  is  the  one  that  you  brought  up  regarding  negligent  conduct 
that  results  in  injury.  It  is  true  that  where  the  child  has  been  born 
aUve,  or  where  the  child  has  been  stillborn,  but  born,  that  we  have 
allowed  recovery  for  negligent  action.  However,  that  is  a  very  different 
situation  because  in  that  situation  you  had  a  woman  who  had  made  a 
previous  determination  that  she  wanted  to  carry  the  pregnancy  to 
term,  and  it  was  being  carried  to  term.  Then  through  the  wrongful 
conduct  of  another  person  who  did  not  have  an  interest  in  the  situation, 
an  injury  occurred.  There  was  always  wrongdoing  on  the  part  of 
the  other  person,  either  negligent,  knowing,  willful  or  whatever, 
which  is  very  different  from  that  of  the  abortion  situation. 

When  we  look  at  the  very  final  line,  it  is  simply  not  appropriate 
for  either  the  courts,  the  States,  Congress,  or  anyone  else  to  force 
upon  a  major  segment  of  our  population  one  moral  behef  with  which 
they  do  not  agree.  Rather,  the  situation  should  be  that  whe^e  there 
is  so  much  controversy  on  an  issue,  as  there  certainly  is  on  this  one, 
the  choice  should  be  left  to  the  individual.  The  Supreme  Court  said 
that  when  the  best  minds  in  jurisprudence,  sociology,  religion,  et 
cetera  cannot  agree  on  the  answer  to  the  question  of  when  life  begins, 
then  it  is  a  question  that  must  be  left  to  the  individual's  choice. 

I  can  well  appreciate  the  time  and  the  effort  that  this  committee 
and  its  staff  have  spent  on  this  issue,  and  I  know  that  you  can  under- 
stand and  appreciate  the  time  and  effort  that  was  involved  in  the 
Roe  V.  Wade  decision.  I  think  that  decision  has  been  a  very  valuable 
one,  both  in  the  course  of  society  and  to  those  women  who  have  been 
affected. 
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I  would  hope  that  it  was  a  decision  that  would  not  have  been  in 
vain.  Thank  you. 

[The  prepared  statement  of  Sara  Weddington  follows :] 

Prepared  Testimony  of  Sarah  Ragle  Weddington,  Member,  Texas  House 
OF  Representatives,  and  President,  National  Abortion  Rights 
Action  League 

Mr.  Chairman  and  members  of  the  subcommittee,  to  have  argued  the  landmark 
case  of  Roe  v.  Wade,  410  S.  Ct.  179  (1973)  before  the  United  States  Supreme  Court 
will  always  be  a  cherished  part  of  my  life's  tapestry.  In  that  case,  as  you  will 
recall,  the  U.S.  Supreme  Court  declared  the  Texas  abortion  statutes  to  be  uncon- 
stitutional and  established  the  principle  that  a  woman  has  a  right  of  privacy 
that  extends  to  the  decision  of  whether  or  not  to  continue  an  unwanted  pregnancy. 
I  appreciate  the  opportunity  to  appear  before  you  today  to  discuss  that  case  and 
the  developments  since  its  decision  on  January  22,  1973. 

I  appear  today  partially  in  my  capacity  as  President  of  the  National  Abortion 
Rights  Action  League.  NARAL  is  the  only  national  membership  organization 
whose  sole  purpose  is  to  maintain  the  right  to  safe,  legal  abortion  for  all  women. 
I  have  attached  a  brief  explanation  of  the  nature  and  goals  of  the  organization. 
(Attachment  I) 

As  an  elected  official,  I  can  empathize  with  the  intense  pressures  that  are  being 
brought  to  bear  on  public  officials  involved  in  a  reconsideration  of  the  abortion 
issue.  You  might  find  it  interesting  that  I  ran  for  office  in  1972  in  an  at-large 
district  composed  of  all  of  Travis  County,  where  Austin,  the  Texas  capital,  is 
located,  and  won  despite  my  opponents'  attempts  to  use  the  abortion  issue  against 
me.  I  have  since  been  reelected  and  am  currently  serving  as  the  Dean  of  the  Travis 
County  delegation. 

I  think  it  is  self-evident  that  none  of  us  is  for  abortion.  Instead  we  are  for 
birth  control.  At  the  same  time,  we  do  favor  the  availability  of  the  full  range  of 
choices  when  a  woman  discovers  that  she  is  in  fact  pregnant. 

One  of  the  challenges  of  becoming  involved  with  any  issue  about  which  as  much 
debate  swirls  as  the  abortion  issue  is  avoiding  the  tendency  to  become  mired 
in  statistics  and  case  citations  and  to  overlook  the  very  real  personal  considera- 
tions involved.  For  a  monent  I  would  like  to  direct  your  attention  to  a  considera- 
tion that  I  am  convinced  is  too  often  overlooked  in  the  abortion  debate:  the 
plight  of  a  woman  who  discovers  that  she  is  pregnant  and  who  does  not  want  to  be. 

Whether  through  contraceptive  failure  or  through  a  lack  of  exposure  to  con- 
traceptive information  and  methods,  women  have  always  been  and  continue 
to  be  forced  to  grapple  with  unplanned  and  unwanted  pregnancies.  Until  1973, 
women  in  the  United  States  were  generally  forced  to  seek  either  a  criminal  abortion 
or  to  involuntarily  continue  through  nine  months  of  pregnancy.  There  is  little 
dispute  that  pregnancy,  and  particularly  an  unwanted  pregnancy,  can  have  a 
devastating  effect  on  a  woman  physically,  educationally,  financially,  and  psy- 
chologically. An  unwanted  pregnancy  affects  the  entire  life  of  the  woman  and  of 
those  around  her. 

No  doubt  the  committee  has  already  heard  detailed  testimony  relating  to  the 
physiological  aspects  of  pregnancy,  since  there  has  been  a  prior  session  of  medical 
testimony.  Those  physiological  aspects  are  even  more  crucial  with  a  teenage  girl, 
with  a  woman  who  has  had  several  term  pregnancies  close  together,  or  with  a 
woman  who  is  older  than  the  recommended  age  for  safe  childbearing. 

Both  terminating  a  pregnancy  and  carrying  a  pregnancy  to  term  involve 
some  risk  of  permanent  physical  damage  and  even  of  death.  However,  there  is 
evidence  that  in  certain  instances  it  is  statistically  safer  for  a  woman  to  have  an 
abortion  in  early  pregnancy  than  to  carry  the  pregnancy  to  term.  The  January  18, 
1975,  Report  from  the  Center  for  Disease  Control  shows  a  40%  drop  in  maternal 
mortality  resulting  from  abortion  in  just  the  first  year  that  abortions  were  legalized 
nationwide. 

In  addition  to  the  physical  ramifications  of  pregnancy,  it  is  important  to 
consider  the  effects  pregnancy  can  have  on  a  woman's  education  or  career  pursuits. 

Whether  she  is  a  high  school  student,  a  doctoral  candidate,  a  student  in  voca- 
tional training  and  whether  she  is  steadily  pursuing  her  education,  or  whether 
she  is  a  woman  who  has  returned  to  school  after  not  attending  for  several  years, 
a  woman's  educational  goals  are  generally  disrupted  by  pregnancy.  Many  high 
schools  and  some  institutions  of  advanced  education  have  not  allowed  pregnant 
women  to  continue  their  regular  classes.  Some  high  schools  have  no  alternative 
special  classes  available. 
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Pregnancy  often  makes  it  difficult,  and  in  some  instances  impossible,  for  a 
woman  to  secure  work,  even  though  she  may  need  the  income  to  defray  the 
costs  of  pregnancy.  Women  who  have  jobs  and  become  pregnant  have  lost  them. 
In  many  states  a  woman  who  loses  her  job  because  of  pregnancy  is  not  entitled 
to  unemployment  compensation. 

Establishing  or  continuing  a  career  can  be  encumbered  by  pregnancy. 

Financial  difficulties  may  accompany  pregnancy,  partly  because  of  the  impact 
of  pregnancy  on  work  situations  and  partly  because  of  the  costs  associated  with 
pregnancy  and  children.  According  to  1969  statistics  from  the  U.S.  Department 
of  Agriculture,  it  cost  $40,000  to  rear  a  child  from  birth  through  an  undergraduate 
college  degree  on  a  "moderate  cost"  level;  with  today's  inflation  the  costs  for  1975 
would  be  even  higher. 

The  financial  impact  of  pregnancy  and  children  can  create  enormous  burdens 
for  the  woman  or  for  her  husband  and  family.  For  lower  income  families,  the 
effects  of  umplanned  or  unwanted  pregnancy  can  clearly  be  devastating. 

Finally,  consider  the  psychological  effects  of  the  unwanted  pregnancy.  While 
I  do  not  believe  that  abortion  is  an  issue  in  which  only  women  should  be  involved, 
I  do  think  there  is  a  very  real  sense  in  which  it  is  impossible  for  a  man  to  truly 
understand  the  panic  a  woman  feels  when  she  fears  she  is  pregnant  and,  for 
whatever  reason,  she  does  not  want  to  be.  I  will  never  forget  during  my  preparation 
to  appear  before  the  Supreme  Court,  arguing  to  an  imaginary  Justice  Burger  in 
my  mirror  and  trying  to  formulate  a  way  to  explain  to  him  what  it  would  be  like 
to  be  pregnant  and  not  want  to  be;  I  don't  think  I  was  ever  able  to  communicate 
that  feeling  vividly  enough. 

An  intense  resentment  of  the  pregnancy  is  experienced  by  every  woman  who 
experiences  an  unwanted  conception.  The  psychological  implications  are  partic- 
ularly intense  for  a  minor  or  an  unmarried  woman ;  when  the  pregnancy  is  against 
the  wishes  of  the  woman's  spouse,  the  natural  father,  her  parents,  or  her  friends; 
or  when  the  pregnancy  creates  conflicts  within  the  woman  s  family. 

To  the  married  woman,  an  unwanted  pregnancy  could  affect  her  marriage  and 
any  other  children  she  might  have.  Unwanted  children  can  create  tensions  between 
husband  and  wife.  An  additional  child  can  have  devastating  psj^chological  effects 
on  a  woman  who  is  already  emotionally  drained  from  child  care  and  from  the 
responsibilities  of  motherhood. 

Whether  through  contraceptive  failure,  ignorance,  or  neglect,  unwanted  and 
unplanned  pregnancies  do  occur.  Women  must  have  the  freedom  to  decide  whether 
to  continue  the  pregnancy  or  to  terminate  it.  Others  cannot  govern  and  should 
not  dictate  a  woman's  choice.  Each  woman's  conditions  are  unique,  and  the 
choice  is  hers. 

"Without  the  ability  to  control  their  reproductive  capacity,  women  and  couples 
are  largely  unable  to  control  any  determinative  aspects  of  their  lives  and  marriages. 
If  the  concept  of  'fundamental  rights'  means  anything,  it  must  surely  include  the 
right  to  determine  when  and  under  what  circumstances  to  have  children. 

"When  pregnancy  begins  (unless  a  woman  has  freedom  to  choo.se  to  have  an 
abortion),  a  woman  is  faced  with  a  governmental  mandate  compelling  her  to 
serve  as  an  incubator  for  months  and  then  as  an  ostensibly  willing  mother  for  up 
to  twenty  or  more  years.  She  must  often  forego  further  education  or  a  career  and 
often  must  endure  economic  and  social  hardships.  .  .  .  The  law  impinges  severelj^ 
upon  her  dignity,  her  life  plan,  and  often  her  marital  relationship.  .  .  .  Absent 
the  right  to  remedy  contraceptive  failure,  other  rights  of  personal  and  marital 
privacy  are  largely  diluted."  Roe  v.  Wade,  supra. 

As  we  focus  on  what  has  happened  since  Roe  v.  Wade,  it  is  of  paramount  im- 
portance to  remember  that  thousands  of  women  in  this  country  have  been  spared 
the  various  ramifications  of  unwanted  pregnancies  I  have  discussed.  Since  the 
Supreme  Court  decision  in  Roe,  women  have  increasingly  been  able  to  make 
decisions  about  their  own  lives  and  implement  these  decisions.  The  past  few  years 
have  firmly  established  the  right  of  a  woman  to  make  the  decision  of  whether  to 
carry  to  term  or  to  terminate  an  unwanted  pregnancy. 

Judith  Mears,  in  her  testimony,  has  covered  post  Roe  v.  Wade  developments 
in  the  abortion-related  areas  of  regulation  of  clinics,  obligations  of  public  hospitals, 
and  availability  of  Medicaid  coverage.  A  fourth  area  deserves  attention:  the  cases 
dealing  with  the  question  of  whether  or  not  a  state  can  require  parental  or  spousal 
consent  before  an  abortion  can  be  performed. 

Coe  V.  Gerstein,  Civil  No.  51-1250  (S.D.  Fla.,  August  13,  1973)  is  a  case  directly 
in  point.  Florida  passed  a  statute  requiring  not  only  the  pregnant  woman's 
consent,  but  the  consent  of  her  husband  if  the  woman  was  married  and  the 
consent  of  her  parent  or  guardian  if  the  woman  was  unmarried  and  under  the  age 
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of  18.  The  three-judge  federal  court  held  that  the  State  cannot  interfere  on  behalf 
of  her  husbands  or  parents  to  protect  their  alleged  interests  in  any  way  that  the 
State  could  not  itself  interfere. 

"As  we  learn  from  Roe  v.  Wade,  supra,  the  State  has  no  authority  to  interfere 
with  a  woman's  right  of  privacy  in  the  first  trimester  to  protect  maternal  health 
nor  can  it  interfere  with  that  right  before  the  fetus  becomes  viable  in  order  to 
protect  potential  life.  It  follows  inescapably  that  the  State  may  not  statutorily 
delegate  to  husbands  and  parents  an  authority  the  State  does  not  possess. 

"We  do  not  learn  from  the  opinion  in  Roe  v.  Wade,  supra,  the  age  of  plaintiff  Roe, 
the  pregnant  woman  who  enjoyed  the  'fundamental,  personal  right  of  privacy' 
recognized  by  the  Supreme  Court.  But  we  do  know  that  a  pregnant  woman  under 
18  years  of  age  cannot,  under  the  law,  be  distinguished  from  one  over  18  years  of 
age  in  reference  to  'fundamental',  'personal,'  constitutional  rights.  Coe  v.  Gerstein, 
Civil  No.  51-1250  (S.D.  Fla.,  August  13,  1973). 

Certiorari  was  denied  by  the  United  States  Supreme  Court  on  procedural 
grounds.  Coev.  Gerstein,  94  S.  Ct.  2246  (1973). 

In  Doe  V.  Rampton,  366  F.  Supp.  189  (D.  Utah  1973)  the  court  reemphasized 
the  totality  of  the  right  of  the  woman  in  striking  parental  and  spousal  consent 
requirements  as  follows : 

"Parents  and  fathers,  especially  husbands,  have  well  recognized  interests  in  the 
family  unit.  In  the  distressful  circumstances  often  associated  with  the  abortion 
decision,  family  advice  and  counseling,  a  skill  in  which  many  physicians  are  not 
trained,  may  be  more  important  than  the  purely  medical  diagnosis.  Particularly 
where  the  patient  is  a  pregnant,  unwed  minor  child,  the  proposition  that  the  child's 
parents  should  have  to  be  consulted  in  deciding  whether  an  abortion  is  necessary 
finds  a  great  deal  of  support  in  the  general  law  applicable  to  the  relatonship  be- 
tween the  minor,  her  parents,  and  society.  A  further  question  is  whether  a  father, 
particularly  a  husband,  has  rights  entitled  to  consideration.  However,  under 
present  circumstances,  the  right  of  the  woman  is  one  that  the  Court  has  deemed 
to  be  fundamental,  and  lesser  interests  or  rights  themselves  deemed  fundamental 
in  another  context,  may  not  be  allowed  to  interfere  or  impose  an  undue  burden 
upon  the  woman's  right  of  privacy." 

The  Court  cited  the  Ninth  and  Fourteenth  Amendments  in  declaring  the  con- 
sent provision  of  the  statute  unconstitutional. 

Another  pertinent  case  involved  a  suit  for  declaratory  and  injunctive  relief 
brought  by  an  estranged  husband  against  his  estranged  wife  who  had  scheduled  an 
abortion.  The  court  denied  injunctive  relief  stating: 

"We  would  not  order  either  a  husband  or  a  wife  to  do  what  is  necessary  to 
conceive  a  child  or  to  prevent  conception,  any  more  than  we  would  order  either 
party  to  do  what  is  necessary  to  make  the  other  happy.  We  think  the  same  con- 
siderations prevent  us  from  forbidding  the  wife  to  do  what  is  necessary  to  bring 
about  or  to  prevent  birth,  at  least  before  the  fetus  is  viable  and  in  the  absence  of 
any  danger  to  maternal  life  or  health.  Some  things  must  be  left  to  private  agree- 
ment   Surely  if  the  family  life  is  to  prosper,  he  should  participate  with 

his  wife  in  the  decision.  But  it  does  not  follow  that  he  must  have  an  absolute  veto, 
or  that  his  veto,  reasoned  or  unreasonded,  can  be  enforced  by  the  Commonwealth." 
Doe  V.  Doe,  91  S.Ct.  1633  (1974). 

The  case  on  consent  which  will  possibly  decide  the  issue  is  Planned  Parent- 
hood of  Central  Missouri  v.  Danforth.  The  case  arose  last  summer  when  the  Mis- 
souri Legislature  enacted  a  new  abortion  law  which  required  parental  consent  for 
minors  seeking  abortions  and  spousal  consent  for  married  women  seeking 
abortions.  The  statutes  were  immediately  challenged  in  the  courts,  where  they 
were  upheld.  The  plaintiffs  in  the  Missouri  case  appelled  to  the  United  States 
Supreme  Court  and  applied  for  a  stay  pending  appeal.  Parties  who  have  lost  in  the 
lower  courts  and  have  been  denied  injunctive  relief  there,  as  these  plaintiffs  had 
been,  are  very  rarely  granted  the  relief  they  seek  by  the  Supreme  Court.  How- 
ever, on  February  18,  1975,  the  Court  enjoined  enforcement  of  any  section  of  the 
Missouri  law  pending  appeal.  Counsel  have  interpreted  this  action  as  indicative  of 
the  Court's  intention  to  grant  plenary  review  and  resolve  the  issues  raised  by  the 
case  next  term. 

The  most  recent  case  arising  from  an  abortion.  Commonwealth  v.  Edelin,  No. 
81823,  Superior  Court  of  Suffolk  County,  Commonwealth  of  Massachusetts,  has 
been  the  focus  of  extensive  publicity  and  discussion. 

Manslaughter  charges  were  filed  against  a  doctor  who  performed  a  hysterotomy 
on  a  17-year-old  girl  after  two  attempts  at  saline  abortion  failed.  The  testimony 
in  the  case  about  the  gestation  age  of  the  aborted  fetus  varied  greatly.  Doctors 
placed  the  age  from  18  weeks  all  the  way  up  to  26  weeks.  One  person  testified  that 
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the  doctor  held  the  fetus  in  the  uterus  for  a  full  three  minutes  as  he  carefully 
watched  the  clock  on  the  operating-room  wall ;  four  contradictory  witnesses  testi- 
fied variously  that  the  doctor  did  not  do  so,  that  his  back  was  to  the  position  of 
the  wall-clock  during  the  procedure,  that  the  clock  had  been  broken  for  some 
time,  and  that  the  clock  had  been  removed  for  repair  on  the  date  the  abortion 
was  performed.  Several  physicians  testified  that  the  doctor  involved  had  followed 
proper  medical  procedure.  The  jury  verdict  of  guilty  appears  to  be  against  the 
weight  of  the  evidence,  and  an  appeal  has  already  been  formulated  to  the  Supreme 
Judicial  Court  of  Massachusetts. 

The  Edelin  case  raises  two  issues  unresolved  since  Roe:  first,  the  issue  of  when 
the  procedure  of  abortion  ends  and  when  a  live  birth  has  occurred;  and  second, 
the  issue  of  when  viability  occurs. 

Actually  the  Edelin  case  is  not  relevant  to  a  discussion  of  the  proposed  consti- 
tutional amendments  since  each  of  the  amendments,  with  the  exception  of  the 
states'  right  amendment,  would  prohibit  abortions  long  before  a.nv  possible  issue 
of  viability.  However,  the  case  is  the  center  of  great  discussion. 

The  attention  attracted  by  Edelin  is  no  doubt  in  large  part  due  to  the  fact  that 
it  involved  a  second  or  third-trimester  pregnancy.  Certainly  we  would  all  prefer 
early  terminations;  it  is  ironic  that  the  effect  of  the  actions  of  those  who  oppose 
abortion  procedures  altogether  has  been  to  make  abortions  less  available  arid  thus 
in  part  has  precipitated  the  problem  of  late  abortions.  Nevertheless,  it  is  impor- 
tant to  remember  that  approximately  90%  of  all  abortions  are  currently  performed 
in  the  first  trimester  and  further,  that  the  percentage  of  first-trimester  abortions 
has  increased  steadily  since  1973. 

The  Edelin  case  does  recognize  the  traditional  distinction  between  the  treat- 
ment of  pre-birth  and  after-birth  situations.  The  jury  essentially  found  that  a  live 
birth  had  occurred  and  therefore  that  manslaughter  charges  could  be  considered. 
An  opposite  outcome  would  have  resulted  from  a  determination  that  there  had 
not  been  a  live  birth.  I  cannot  help  but  feel  that  the  fact  that  almost  every  juror 
was  of  the  Roman  Catholic  faith  largely  explains  the  verdict. 

In  closing,  I  would  like  to  summarize  a  few  of  the  many  persuasive  arguments 
against  the  proposed  constitutional  amendments. 

First,  because  of  the  many  ramifications  of -unwanted  pregnancies,  a  woman 
should  be  allowed  to  choose  whether  to  carry  a  pregnancy  to  term  or  to  terminate 
the  pregnancy.  The  effect  of  pregnancy  is  unique  unto  her  and  she  should  be 
allowed  to  make  the  decision. 

Second,  we  have  not  traditionally  and  do  not  today  treat  pre-birth  and  after- 
birth situations  alike.  For  example,  abortion  was  a  crime  completely  separate 
and  apart  from  that  of  murder,  which  involved  the  killing  of  one  who  had  been 
born.  The  penalties  for  murder  and  abortion  were  far  different.  Self-abortion 
involved  no  criminal  offense  in  many  states,  including  Texas.  Burial  procedures 
have  never  been  followed  for  the  products  of  spontaneous  abortion. 

Third,  adoption  of  a  constitutional  amendment  would  require  major  changes 
in  our  current  laws  and  social  policies  because  of  distinctions  traditionally  made 
between  pre-birth  and  after-birth  situations.  The  testimony  of  Harriet  Pilpel 
detailed  those  changes  which  include  the  likelihood  that  any  physician  who 
performed  an  abortion  as  well  as  his  woman  patient  would  both  be  guilty  of 
murder;  we  would  have  to  issue  two  passports  to  pregnant  women,  not  one;  and 
we  should  begin  celebrating  "conception  days,"  not  birthdays. 

Fourth,  it  is  not  appropriate  to  force  upon  a  major  segment  of  the  population 
legal  restrictions  based  on  a  moral  belief  in  which  it  does  not  concur.  The  Supreme 
Court  made  the  point  well  in  Roe  as  it  stated  the  following: 

"We  need  not  resolve  the  difficult  question  of  when  life  begins.  When  those 
trained  in  the  respective  disciplines  of  medicine,  philosophy,  and  theology  are 
unable  to  arrive  at  any  consensus,  the  judiciary,  at  this  point  in  the  development 
of  man's  knowledge,  is  not  in  a  position  to  speculate  as  to  the  answer." 

Attachment  I 

National  Abortion  Rights  Action  League  (NARAL)  is  the  only  national 
membership  organization  whose  sole  purpose  is  to  maintain  the  right  to  safe, 
legal  abortion  for  all  women.  NARAL  recognizes  the  basic  human  right  of  a 
woman  to  limit  her  own  reproduction  and  is  dedicated  to  guaranteeing  the  con- 
stitutional right  to  a  safe  and  legal  abortion.  NARAL  initiates  and  coordinates 
political,  social,  and  legal  actions  of  individuals  and  groups  concerned  with  main- 
taining the  Supreme  Court  abortion  decision.  It- seeks  to  insure  provision  of  safe 
abortions  by  qualified  physicians  to  all  women  seeking  them,  regardless  of  eco- 
nomic status. 
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NARAL  was  originally  incorporated  as  a  national  association  for  the  repeal  of 
abortion  laws  in  1969.  Its  original  purpose  was  the  repeal  of  all  laws  that  would 
compel  a  woman  to  bear  a  child  against  her  will.  The  organization  was  renamed 
in  1973  after  the  decisions  by  the  United  States  Supreme  Court  legalizing  abortion. 
NARAL  now  works  to  maintain  the  court  decisions  in  Congress  and  works 
against  proposed  constitutional  amendments  on  abortion  and  restrictive  legislation 
in  Congress  and  the  state  legislatures. 

NARAL  membership  includes  45  state  affiliates  and  many  local  coalitions. 
Ten  thousand  individual  members  receive  regular  mailings  and  are  kept  up  to 
date  on  the  national  legislative  situation.  NARAL  maintains  an  action-alert 
network  of  over  100  state  coordinators,  key  activists,  lobbyists,  etc.,  who  receive 
information  and  tools  as  often  as  necessary. 

NARAL  is  administered  by  an  executive  director  who  is  assisted  by  a  director 
of  field  services.  The  organization  maintains  an  office  in  New  York  and  one  in 
Washington,  D.C.  NARAL  has  two  registered  lobbyists  in  Washington  and  a 
clerical  staff  of  four  persons. 

It  should  be  sufficient  to  note  briefly  the  wide  divergence  of  thinking  of  this 
most  sensitive  and  difficult  question. 

Certainly  the  debate  surrounding  the  constitutional  amendments  demonstrates 
the  lack  of  consensus  in  answering  the  question  of  when  life  begins.  Similarly, 
Congress  should  not  try  to  arbitrarily  answer  the  question. 

Fifth,  many  national  organizations  and  individuals  of  prominence  have  endorsed 
the  concept  of  availability  of  choice. 

As  a  legislator  currently  opposing  over  ten  compulsory  pregnancy  bills  pending 
before  the  Texas  House  of  Representatives,  I  appreciate  the  tremendous  expendi- 
ture of  time  and  effort  such  a  controversial  issue  involves  on  your  part  as  well  as 
on  the  part  of  your  staffs.  I  know,  too,  that  you  can  appreciate  the  tremendous 
amount  of  time  and  energy  expended  in  preparing  and  arguing  Roe  v.  Wade. 
Because  the  Supreme  Court  decision  benefited  all  citizens  and  particularly  our 
country's  women,  I  trust  that  the  decision  will  not  have  been  in  vain. 

Senator  Bayh.  Thank  you  very  much. 

Could  you  give  us  a  1-minute  response  or  2-minute  response  to  the 
question  of  deep  down  why  you  felt  strongly  enough  to  get  involved 
in  this  Roe  v.  Wade  situation  and  carry  it  all  the  way  to  the  Supreme 
Court? 

Ms.  Weddington.  By  accident.  I  had  a  group  of  friends  in  Austin 
who  wanted  to  do  abortion  counseling.  They  came  to  me  and  said  they 
were  afraid  if  they  did,  that  they  would  be  prosecuted  for  it. 

I  was  a  young  lawyer.  The  Roe  v.  Wade  case  was  my  first  contested 
case.  I  had  been  taught  in  law  school  that  where  there  was  a  wrong, 
there  was  a  remedy.  I  decided  after  doing  some  research  that  to  deny 
women  that  alternative,  that  choice,  was  wrong,  and  so  there  ought  to 
be  a  remedy.  And  we  filed  the  lawsuit. 

Quite  frankly,  if  I  had  known  when  I  filed  the  case  all  that  it  would 
entail  and  that  I  would  end  up  before  the  Supreme  Court,  I  would 
probably  have  been  so  frightened  of  it,  I  would  not  have  done  it. 

Senator  Bayh.  Let  me  define  it.  Why  did  you  think  if  there  is  a 
wrong,  there  is  a  remedy?  Why  did  you  think  there  was  a  wrong 
involved? 

Ms.  Weddington.  I  think  it  is  because  when  you  analyze  the  whole 
situation  that  you  are  in  essence  putting  the  right  of  the  woman 
involved  against  the  interest  of  the  fetus.  It  seemed  to  me  that  in  law, 
we  have  always  recognized  that  full  legal  rights  attach  at  birth.  When 
I  look  at  the  women  who  are  involved  and  the  impact  of  pregnancy 
on  them,  from  all  of  the  different  ramifications  there  are,  I  cannot 
help  but  believe  that  a  woman  ought  to  have  the  ability  to  determine 
the  course  of  her  life.  She  ought  to  be  able  to  determine  what  things 
will  happen  to  her,  how  they  will  happen,  and  what  her  life  will  be 
about.  She  cannot  make  those  decisions  if  there  is  a  complete  pro- 
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hibition  against  abortion  because,  at  this  time,  we  do  not  have  total 
means  of  avoiding  pregnancy. 

Methods  fail.  Sometimes  people  are  not  informed  about  methods. 
Som.etim.es  they  do  not  use  them  well.  However,  when  a  woman  is 
faced  with  an  unwanted  pregnancy,  I  see  all  of  the  questions  that  are 
involved  from  her  life.  When  I  look  at  the  interest  of  the  life  of  the 
fetus  compared  to  the  interests  of  the  woman  I  simply — after  looking 
at  everything  I  know,  and  for  all  the  years  I  have  been  in  this  dis- 
cussion— have  to  say  that  the  basic  underlying  principle  to  me  is 
that  the  woman  ought  to  have  the  right  to  make  a  choice.  We  should 
not  force  a  choice  on  those  who  do  not  wish  an  abortion.  Any  choice 
should  be  an  informed  choice,  but  the  woman,  in  the  last  analysis, 
should  have  that  choice  of  how  her  life  will  go. 

Senator  Bayh.  Were  you  satisfied  with  the  distinctions  that  the 
Court  made  between  the  trimesters?  Or,  were  you  satisfied  with  those 
limitations  on  the  position  that  you  argue  very  strongly,  the  right  of 
the  woman  to  have  a  choice  to  do  what  she  wants  to  with  her  life? 

Ms.  Weddington.  It  probably  is  not  the  decision  I  would  have 
written,  because  there  had  been  no  prior  precedents  in  law  for  the 
trimester  approach.  I  think  that  Justice  Blackmun  might  have  been 
acting  in  the  role  of  a  moderator. 

Senator  Bayh.  How  would  you  have  written  the  decision?  I  mean, 
just  briefly? 

Ms.  Weddington.  I  think,  briefly,  had  I  simply  been  looking  at 
prior  legal  precedent  I  would  have  had  to  have  written  that  all  prior 
precedent  has  been  to  the  extent  that  life  begins  at  birth;  and  that, 
therefore,  the  law  was  unconstitutional  because  it  went  against  the 
principle  that  life  begins  at  birth. 

I  think  Blackmun  was  subject  to  some  of  the  same  concerns  that 
you  have  expressed  today,  and  he  was  trying  to  find  a  way  to  do  two 
things.  One,  to  resolve  the  balancing  between  the  interest  of  the 
woman  and  the  interest  of  the  fetus,  particularly  in  later  pregnancy. 

And,  second,  I  think  the  Court  felt  that  there  might  be  numerous 
States  that  might  attempt  to  write  different  kinds  of  statutes.  There- 
fore, the  Court  attempted  to  set  up  some  sort  of  guidelines  for  the 
States  to  have  an  indication  of  the  kinds  of  restrictions  that  they  could 
constitutionally  pass  and  that  the  Court  would  uphold. 

In  that  sense,  I  am  satisfied  with  the  decision  and  feel  it  was  a  very 
good  one  on  the  Court's  part.  The  Court  has  been  accused  of  legislat- 
ing, and  I  suppose  in  a  sense  it  did.  And  yet  I  think,  given  considera- 
tions for  what  would  happen  otherwise,  that  it  was  a  good  thing  for 
them  to  have  done. 

Senator  Bayh.  Well  that  is  not  the  first  time  the  Court  has  been 
accused  of  that,  and  it  probably  will  not  be  the  last.  You  have  heard 
the  discussion  that  I  had  with  Ms.  Mears  and  Mr.  Morgan  on  the 
question  of  viability.  Does  that  concern  you?  Particularly  wherever 
viability  might  set  in,  but  particularly  in  that  last  trimester? 

Ms.  Weddington.  First,  I  think  it  is  impossible,  by  law,  to  define 
what  "viability"  is.  That  is  a  determination  that  has  to  be  left  to  the 
medical  profession  because,  as  science  changes,  the  effect  of  the 
definition  would  change. 

Therefore,  I  do  not  think  we  can  define,  by  statute,  where  viabiHty 
is.  I  do  have  the  same  basic  emotional  response  to  the  late-trimester 
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abortion,  but  I  think  they  should  be  available  in  far  fewer  situations 
than  are  available  in  the  early  pregnancy. 

Senator  Bayh.  In  my  own  small  way,  I  have  tried  to  help  remove 
the  obstacles  which  unfortunately  still  exist  for  women  citizens  to 
have  equal  opportunity  for  full  life.  And  there  are  different  situations. 
I  mean  I  have  tried  to  struggle  with  this  and  I  am  still  struggling  with 
it  in  my  own  mind.  There  are  a  number  of  different  distinctions  be- 
tween consenting  adults  and  nonconsenting  adults.  And  I  recognize 
the  point  you  made,  that  consenting  adults  use  what  they  consider 
and  perhaps  even  science  and  medicine  might  consider,  as  reasonable 
precautions  and  nevertheless  find  that  science,  medicine,  devices  and 
techniques,  and  drugs  are  not  always  perfect. 

When  I  consider  the  obligation  that  people  have,  or  a  woman  has, 
to  exercise  her  right  or  waive  it  in  society  in  a  timely  fashion,  I  wonder 
does  that  fit  in  compared  to  other  legal  precedents? 

And  then,  of  course,  you  get  into  the  Tay  Sachs  disease  situation 
which  can  only  be  detected  after  a  certain  period  of  time. 

Ms.  Weddington.  Well,  you  see,  while  all  of  those  considerations 
make  some  questions  very  difficult,  all  of  those  considerations  mitigate 
against  a  constitutional  amendment  that  would  prohibit  all  abortions. 

Senator  Bayh.  As  a  lawyer  you  apparently  have  no  concern  for  the 
competing  right  of  a  child? 

Ms.  Weddington.  I  do  have  concern  for  it.  I  have  just  weighed  it, 
and  in  my  mind,  the  woman's  right  is  predominant. 

Senator  Bayh.  Well,  take  one  specific  example — and  examples  make 
bad  law  I  am  told — but  they  also  define  the  problem  rather  specifically. 

Take  a  mature  woman  in  the  full  and  total  of  her  capacity,  a  normal 
pregnancy,  normal  health  situation.  She  is  fully  aware  of  the  pregnancy 
on  through  to  the  eighth  month.  Suddenly  she  begins  to  wonder 
whether  she  wants  to  give  up  the  job.  She  gives  it  some  reasonable 
thought,  and  at  that  stage  of  the  situation 

Ms.  Weddington.  At  that  stage  of  the  situation,  I  think  the 
question  would  be  irrelevant  because  I  do  not  think  any  physician 
would  agree  to  do  the  procedure.  I  do  have  enough  regard  for  the 
hesitancy  that  physicians  have  of  going  into  controversial  situations 
to  believe  that  simply  no  physician  would  allow  her  that  choice. 

Senator  Bayh.  You  are  not  concerned  about  it  from  the  other 
standpoint  of  the  fetus? 

Ms.  Weddington.  I  do  not  feel  it  is  necessary  to  write  alaw  to 
protect  the  fetus  at  that  point  because  I  think  as  a  practical  matter 
it  would  be  protected  by  the  medical  profession  and  that  the  pro- 
fession itself  is  adopting  standards. 

In  Texas  we  have  some  standards  where  the  medical  profession  has 
said  there  are  very  limited  situations  in  late  pregnancy  where  a  doctor 
should  do  procedures.  I  think  those  are  better  defined  by  medical 
practice  than  they  are  by  law.  And  that  they  are  so  being  defined. 

Senator  Bayh.  Well  you  have  been  very  kind.  I  wish  you  God's 
speed  in  your  efforts  to  defend  the  ERA. 

Ms.  Weddington.  I  will  let  you  know  how  Monday  goes. 

Senator  Bayh.  Thank  you  for  coming  and  being  with  us. 

Our  last  witness  this  morning  is  Prof.  Joseph  Witherspoon, 
professor  of  law  from  the  University  of  Texas  School  of  Law,  also 
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from  Austin.  The  last  part  of  our  hearing  is  Texas.  It  is  Texas  Day 
here. 

Mr.  Witherspoon,  we  appreciate  your  being  with  us. 

STATEMENT  OF  PROF.  JOSEPH  P.  WITHERSPOON,  PROFESSOR  OF 
LAW,  UNIVERSITY  OF  TEXAS  SCHOOL  OF  LAW,  AUSTIN,  TEX. 

Mr.  Witherspoon.  Thank  you,  sir.  It  is  a  great  privilege  to  be  with 
you.  I  have  just  traveled  about  8,400  miles  to  Alaska  on  a  matter  of 
very  great  importance  to  the  Senate  there.  So  if  I  am  a  little  rocky  I 
think  you  will  understand  it  because  I  was  there  12  hours  and  then  on 
to  here. 

Like  you.  Senator,  I  am  deeply  troubled  as  a  civil  rights  law  scholar 
and  civil  rights  activist  of  many  years  duration,  with  this  problem. 

Before  Roe  v.  Wade  in  my  State  I  had  worked  with  ACLU  lawyers 
such  as  you  have  seen  here  today,  many  times,  and  successfully,  in 
cases  decided  by  the  Supreme  Court  of  this  United  States. 

But  I  have  to  say  to  you  that  on  this  issue  which  is  a  civil  rights 
issue  from  every  definition  that  you  want  to  give  it — it  is  a  civil  rights 
issue.  And,  in  my  humble  opinion,  you  also  have  the  most  funda- 
mental civil  rights  issue — the  right  to  life — that  we  will  ever  have 
before  this  Nation. 

Now  Ms.  Weddington,  my  very  very,  talented  student  and  a  dis- 
tinguished member  of  the  Texas  House  of  Representatives,  has  told 
you  that  people  are  less  concerned — I  do  not  want  to  misconstrue  her 
statement — that  people  are  much  less  concerned  she  finds  today,  than 
they  were  immediately  after  the  decision,  that  things  are  cooling  down. 

I  do  not  think  that  that  is  accurate.  I  can  refer  to  a  member  of  the 
Texas  legislature  who  has  a  poll — as  a  matter  of  fact,  this  member  of 
the  legislature  has  it  on  charts — responses  from  thousands  upon 
thousands  of  Texans  that  this  member  has  received  on  specific  issues 
related  to  this  problem  of  abortion. 

And  I  can  tell  you,  from  this  member's  standpoint,  there  are  not 
less  people.  From  the  standpoint  of  an  active  civil  rights  person,  now 
in  the  right-to-life  movement,  I  not  only  feel  at  home  with  the  move- 
ment as  a  civil  rights  movement,  as  purely  such  a  movement,  but  I 
have  to  say  to  you  what  has  happened  since  that  decision. 

In  our  own  State,  we  have  moved  from  a  handful  of  people  in  the 
regular  session  in  1973  who  quickly  put  together — I  was  a  draftsman 
of  the  measure — for  Representative  Mondola,  a  colleague  of  Ms. 
Weddington,  to  put  a  measure  together  which  he  requested  me  to 
draft,  and  we  had  iust  a  handful. 

But,  today,  after  many,  many  months  of  hard  work,  there  are 
people  all  over  that  State  with  organizations  and  people  concerned 
clear  across  the  spectrum,  as  you  said,  not  just  housewives,  but 
doctors,  lawyers,  nurses,  you  name  it.  We  have  got  every  part  of  the 
spectrurn  of  human  beings  deeply,  vitally  concerned  with  this  issue. 

And,  indeed,  I  have  to  say  to  you  that  there  is  a  House  bill,  2004, 
of  which  I  am  the  draftsman,  part  of  that  earlier  package  but  updated 
in  light  of  the  legislation  from  some  25  or  27  states  in  Roe  v.  Wade, 
which  brings  the  problem  of  abortion  into  our  murder  statute  where  it 
belongs,  and  we  go  as  far  as  we  can. 
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Like  most  of  the  States,  the  Missouri  statute,  to  which  I  will  refer 
shortly — you  asked  about  a  specific  provision  and  I  have  it  before 
me  and  at  an  appropriate  time,  or  now,  I  will  go,  if  you  like,  to  that 
provision  because  I  do  want  to  discuss  it  with  you — but  our  bill  will 
put  it  in  as  murder. 

We  will  distinguish  between — as  we  have  to  now,  currently,  because 
of  Roe  V.  Wade — between  the  viable  child  and  the  nonviable  child, 
but  a  non justifiable  abortional  act  is  murder  under  that  bill.  I  think 
that  there  is  an  excellent  chance  that  it  will  pass  the  House  of 
Representatives. 

Now,  if  I  may,  Senator,  I  have  prepared  a  statement  which  I  know 
you  will  allow  me  to  offer  for  the  record. 

Senator  Bayh.  It  will  be  put  into  the  record. 

[The  prepared  statement  of  Mr.  Witherspoon  follows :] 

Prepared  Testimony  of  Joseph  P.  Witherspoon,  Thomas  Shelton  Maxey 
Professor  of  Law,  University  of  Texas  School  of  Law 

Developments  in  the  Law  Since  the  Supreme  Court  Decisions  in  Roe  V.  Wade  and 

Doe  V.  Bolton 

You  have  asked  for  an  analysis  of  the  developments  in  the  law  since  the  decisions 
of  the  Supreme  Court  of  the  United  States  in  Roe  v.  Wade  '  and  Doe  v.  Bolton  ^  on 
January  22,  1973. 

A  focus  upon  and  evaluation  of  these  developments — whether  by  judicial  decis- 
ions or  by  legislation  in  the  form  of  state  statutes  and  resolutions  and  local  laws — 
can  serve  several  salutary  purposes.  From  the  pro-life  point  of  view,  which  I 
seek  to  represent,  an  investigation  of  judicial  developments  may  reveal  more 
clearly  in  particular  contexts  the  tragic  meaning  and  significance  of  these  land- 
mark decisions  as  well  as  the  extraordinary  havoc  they  have  created  for  our  societal 
and  familial  fabric.  Professor  John  Noonan  has  ably  presented  some  of  these 
developments  in  his  testimony  before  this  Subcommittee  on  October  8,  1974.  An 
investigation  of  state  and  local  legislative  developments  since  these  decisions  may 
in  addition  serve  to  reveal  not  only  the  deeply  felt  and  widespread  commitment 
to  limiting  by  legislative  law  the  effect  of  these  decisions  in  the  interest  of  saving 
as  many  unborn  human  lives  as  possible  and,  more  ultimately,  to  reversing  them 
by  a  federal  constitutional  amendment  sufficient  for  accomplishing  this  purpose, 
but  also  some  of  the  specific  problems  presented  to  advocates  of  pro-life  legislation 
and  to  legislatures  by  these  decisions. 

The  time  alloted  today  permits  us  to  focus  only  upon  the  principal  judicial  de- 
cisions since  Roe  and  Doe.  However,  these  decisions  by  and  large  consider  the 
validity  of  the  main  types  of  state  and  local  legislative  provisions  relative  to 
abortion  that  have  been  enacted  since  January  22,  1973.  One  basic  conclusion  that 
emerges  from  this  analysis  is  the  utter  necessity  for  a  constitutional  amendment 
such  as  S.  J.  Res.  6,  10  or  11  for  protecting  human  life,  including  that  of  the  unborn 
child.  Another  basic  conclusion  is  that  Congress,  out  of  a  concern  with  an  integral 
judicial  administration  of  the  Thirteenth  and  Fourteenth  Amendments  insofar 
as  they  are  concerned  with  prohibiting  imposition  of  the  status  of  slavery  and 
involuntary  servitude  upon  any  human  being  and  with  protection  of  human  life, 
can  and  should  play  a  major  role  in  promoting  their  fundamental  purposes  through 
exercise  of  its  power  to  legislate  under  these  amendments  as  well  as  under  its 
nonregulatory  authority  with  respect  to  fiscal  matters,  control  of  public  property, 
and  public  contracts. 

No  analysis  of  the  developments  in  the  law  since  Roe  and  Doe  for  the  above 
purposes,  however  can  be  sufficient  which  does  not  take  cognizance  of  the  fact 
that  these  decisions  are  unquestionably  the  most  erroneous  decisions  in  the  history 
of  constitutional  adjudication  bv  the  Supreme  Court  of  the  United  States.  The 
author  of  the  Court's  opinions  in  these  cases,  Mr.  Justice  Blackmun,  has  himself 
recognized  the  possibility  that  this  may  be  true  by  his  remarkable  and  candid 
statement  that  Roe  v.  Wade  "will  be  regarded  as  one  of  the  worst  mistakes  in  the 


1  410  U.S.  113  (1973). 

2  410  U.S.  197  (1973). 
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Court's  history  or  one  of  its  great  decisions,  a,  turning  point." ^  That  so  many 
constitutional  law  and  civil  rights  law  scholars,  legislators  at  all  levels  of  our 
federal  system,  civil  rights  activists,  and  ordinary  citizens  from  all  walks  of  hfe  in 
all  parts  of  our  great  country  could  have  become  so  offended  by  the  reasonings  and 
results  in  these  cases  manifests  that  they  go  heavily  against  the  grain  of  the 
American  intuition  of  what  is  right  in  constitutional  adjudication.  For  this  reason 
and  for  reasons  shortly  to  be  stated  one  must  seriously  question  the  accuracy  of 
i:irior  testimony  by  two  legal  scholars,  Professors  Phillii^  B.  Heyman  and  Laurance 
H.  Tribe,  that  .Roe  and  Doe  were  "correctly  decided".  Professor  Tribe  has  patently 
misconstrued  these  decisions  in  his  effort  to  reply  to  a  pro-life  position  that  he  did 
not  seriously  contest.  The  pro-hfe  position  is  that  Roe  must  be  viewed  "as  purchas- 
ing the  partial  liberation  of  one  group  with  the  enslavement  (or  worse)  of  another". 
His  reply  was  that  "at  least  the  (Court's)  choice  of  viabiUty  as  the  cut-off  makes 
the  sacrifice  temporary  ..."■* 

This  attempt  to  justify  the  Court's  enslavement  of  unborn  children  even  to  the 
point  of  providing  constitutional  protection  for  putting  them  to  death  must  be 
rejected  for  its  superficial  and  clearly  erroneous  reading  of  the  Court's  opinion 
which  even  after  an  unborn  child  reached  so-called  "viability"  provides  the  states 
with  only  an  ineffectual  authority  to  protect  the  Hfe  of  that  child  from  death  by 
abortion  since  the  Court  utilized  an  extraordinarily  broad  concei^t  of  health  of  the 
mother  under  which  it  mandated  constitutional  protection  for  the  killing  of  that 
child  bv  abortion  even  \i])  to  the  time  of  its  live  Ijirth  for  substantially  any  reason. 
Thus,  the  psssibility  that  science  will  cause  the  "viabihty"  of  the  unborn  child  to 
occur  at  an  earlier  "gestational  age,  as  Professor  Tribe  suggests  may  occur,^  is  of 
utterly  no  consequence.  Under  Roc  the  unborn  child  may  be  killed  anyway  for  any 
reason  after  such  earlier  resetting  of  "viability".  Even  Professor  John  Ely's  prior 
testimony  before  this  Subcommittee  could  only  fault  the  Court's  decisions  as 
l)eing  "reckless  around  the  edges".  Previously  to  his  testimony,  however,  he  had 
written  that  "Roe  lacks  even  colorable  support  in  the  constitutional  test,  history,  or 
any  other  appropriate  sotu'ce  of  constitutional  doctrine"  and  that  "  (i)t  is  bad 
because  it  is  bad  constitutional  law,  or  rather  because  it  is  not  constitutional  law 
and  gives  almost  no  sense  of  an  obligation  to  try  to  be."6  Of  the  four  professors  of 
law  testifying  on  October  8th  last  only  Professor  John  Noonan  came  to  grips  with 
some  of  the  basic  criticisms  applicable  to  Roe  and  Doe.  His  criticisms  related  to 
their  horrendous  consequences  upon  the  structure  of  the  family,  their  interpreta- 
tion bv  lower  federal  courts  as  requiring  that  public  funds  be  spent  on  abortion, 
and  their  taking  away  from  unborn  children  their  status  and  legal  protection  as 
human  beings  under  the  Constitution  despite  their  undeniable  factual  and  scien- 
tific character  as  human  beings.' 

Much  more,  however,  must  be  said  in  order  to  characterize  definitively  why 
these  decisions  are  the  most  erroneous  decisions  in  the  history  of  constitutional 
adjudication  by  the  Supreme  Court.  The  essential  fault  or  evil  with  Roe  and  Doe 
is  that  thev  represent  a  clear  repudiation  by  the  Court  of  its  fundamental  obli- 
gation under  the  doctrine  of  the  rule  of  law  or  justice  under  law  which  is  to  con- 
strue a  constitutional  provision  in  light  of  the  actual  purpose  of  its  framers  in 
proposing  it.^  Contrary  to  what  the  Court  has  usually  done  in  the  past,  it  looked 
at  anvthing  but  the  actual  purpose  of  the  framers  of  "the  Fourteenth  Amendment 
or  of  "the  closely  associated  Thirteenth  Amendment.  Had  it  looked  at  this  actual 
purpose,  which  is  spread  so  lavishly  over  the  pages  of  the  Congressional  Globe 
and  other  authoritative  sources,  it  would  have  clearly  seen  that  the  framers  of 
these  two  amendments  principally  sought  to  protect  every  human  being,  including 
unborn  children  from  the  time  of  their  conception,  in  the  enjoyment  of  the  funda- 
mental human  rights  to  life,  liberty,  and  the  pursuit  of  happiness.  This  was  not 
only  a  purpose  of  these  framers;  it  was  their  principal  purpose. 


3  Walter  W.  Trinkaus,  "Dred  Scott  Revisited",  Commonweal.  Vol.  CI.  No.  14,  (Febniary  14,  1975)  p.  390. 
*  Testimony  of  Professor  Laurance  H.  Tribe  before  tlie  Senate  Judiciary  Conumttee,  Subecmmittee  on 
Constitutional  Amendments,  October  8, 1974,  p.  7. 

5  Id.  at  fi,  7. 

6  Jolm  Hart  Elv.  "The  Wages  of  Crying  Wolf:  A  Comment  on  Roe  v.  Wade,"  82  Yale  L.J.  920  at  943,  047. 
■  John  T.  Noonan,  Jr.,  Statement  before  the  Senate  Judiciary  Committee,  Subcommittee  on  Constitu- 
tional Amendments,  October  8, 1974. 

8  The  fmidamental  obligation  of  the  Supreme  Court  in  administ°ring  a  constitutional  provision  is  to 
determine  the  meaning  and  scope  of  the  language  in  wliich  it  is  expressed  "in  light  of  its  history  and  the  evils 
it  WAS  designed  to  suppress",  the  purposes  its  framers  had  in  view,  and  "the  understanding  of  the  meaning 
of  that  language"  by  those  who  fashionr'd  and  adopted  it.  Everson  v.  Board  of  Education,  330  U.S.  1,  8,  15-15 
(1946).  Moreover,  in  determining  the  purposes,  design,  and  meamng  of  the  framers  of  a  constitutional  pro- 
vision, the  Court  is  required  to'^"seize()  upon  everything  from  which  aid  can  be  derived."  United  States  v. 
Fisher.  2  Cranch  358,  386  (1804).  This  especially  the  explanations  and  discussions  of  the  proponents  of  the 
provision  in  question.  Jones  v.  Mayer  392  U.S.  409  (1968). 
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The  Supreme  Court  in  Roe  and  Doe  did  not  devote  even  one  line  of  its  very 
long  opinions  to  determining  the  actual  meaning  and  purpose  of  the  framers  of 
the  Fourteenth  Amendment  with  respect  to  their  use  of  the  basic  concept  of 
"person"  and  whether  it  was  their  actual  intention  to  include  unborn  children 
within  that  concept.  Neither  did  the  Court  look  to  the  actual  meaning  and  pur- 
pose of  the  framers  of  the  Thirteenth  Amendment,  which  did  not  use  the  term 
"person",  with  respect  to  whom  they  meant  to  protect  by  its  provisions  and 
whether  unborn  children  were  to  be  freed  from  slavery  and  involuntar.y  servitude. 
The  Court  did  not  even  examine  what  its  own  earlier  decisions  and  opinions  had 
expressed  with  respect  to  the  actual  purpose  of  the  framers  of  these  two  amend- 
ments concerning  who  was  to  be  protected  by  their  provisions.  Mr.  Justice  Harlan 
stated  the  object  of  these  two  amendments  as  well  as  it  has  ever  been  stated  by 
anyone  in  his  dissent  in  the  Civil  Rights  Cases  decided  in  1883: 

"If  the  constitutional  amendments  be  enforced,  according  to  the  intent  with 
which,  as  I  conceive,  they  were  adopted,  there  cannot  be  in  this  Republic  any  class 
of  human  beings  in  practical  subjection  to  another  class,  with  the  power  in  the 
latter  to  dole  out  to  the  former  just  such  privileges  as  they  may  choose  to  grant."  ' 
The  legislative  history  of  these  two  amendments  fully  demonstrates  that  the 
central  purpose  of  their  framers  was,  indeed,  to  protect  every  class  of  human 
beings,  including  unborn  children,  with  respect  to  their  rights  to  life,  liberty,  and 
the  pursuit  of  happiness.  They  intended  to  establish  a  definition  or  concept  of 
human  beings  based  upon  biological  reality  and  common  sense  or  scientific  truth. 
In  their  view,  whoever  is  a  human  being  in  fact  is  a  human  being  or  person  in  law 
protected  by  these  two  amendments.  The  concept  of  person  used  in  the  Due  Process 
and  Equal  Protection  Clauses  and  the  concept  of  human  being  embodied  im- 
plicity  in  the  Thirteenth  Amendment  were  precisely  chosen  or  focused  upon  by 
these  framers  for  the  purpose  of  establishing  this  definition  of  the  concept  of  person 
or  human  being,  the  two  terms  being  thereafter  wholly  interchangeable  with 
each  other.  It  was  their  purpose  by  this  definition  to  take  away  the  power  that 
had  been  exercised  by  legislatures,  courts,  chief  executives,  and  administrative 
agencies  in  the  past  of  treating  or  defining  as  a  nonhuman  being  one  who  is  a 
human  being  in  fact  or  reality  and  by  this  sophisticated  technique  of  legal  de- 
valuation divesting  that  human  being  of  legislative  and  constitutional  protections 
designed  for  human  beings. 

Moreover,  the  framers  of  the  Thirteenth  and  Fourteenth  Amendments  as 
well  as  legislators  at  the  state  and  territorial  level  knew  well  what  the  unborn 
child  was  in  fact  and  in  biological  reality.  In  the  very  year  the  Fourteenth  Amend- 
ment was  submitted  to  the  states  for  adoption  with  its  new  concept  of  "person", 
Dr.  Horatio  R.  Storer  wrote,  as  he  had  been  writing  for  nearly  a  decade: 

"Physicians  have  now  arrived  at  the  unanimous  opinion,  that  the  foetus  in 
utero  is  alive  from  the  very  moment  of  conception.  .  .  .  (T)he  wilful  killing  of  a 
human  being,  at  any  stage  of  its  existence,  is  murder.  .  .  .  (A)bortion  is,  in 
reality,  a  crime  against  the  infant,  its  mother,  the  family  circle,  and  society 
."  1" 
This  is  the  same  physician  who  served  as  Chairman  of  the  Committee  on 
Criminal  Abortion  of  the  American  Medical  Association  whose  report  and  pro- 
posed resolutions,  prepared  after  two  years  of  study,  had  been  adopted  unan- 
imously by  that  organization  in  1859.  These  resolutions: 

"condemn  (ed)  the  procuring  of  abortion,  at  every  period  of  gestation,  ex- 
cept as.  necessary  for  preserving  the  life  of   either   mother   or   child"   and 
"request(ed)  the  zealous  cooperation  of  the  various  State  medical  societies 
in  pressing  this  subject  upon  the  legislatures  of  their  respective  States."  " 
This  same  physician  also  prepared  an  extensive  medico-legal  study  which   ac- 
companied the  above-mentioned  report.  It  proposed  enactment  of  three  pieces 
of  model  legislation  to  deal  with  the  problem  of  abortion  so  as  to  protect  the 
lives  of  unborn  children  from  conception  and  to  make  the  existing  laws  more  effec- 
tive for  this  purpose. 12  It  does  not  appear  that  the  Supreme  Court  in  Roe  and 
Doe  was  even  aware  of  this  study  since  it  does  not  refer  to  it.  This  study  was 
circulated    widely    throughout    the    country    and    proved    extraordinarily    influ- 
ential with  legislators.  Indeed,  it  may  be  said  that  the  AMA  action  and  Storer's 
study  is  largely  responsible  for  the  extraordinary  flurry  of  amendment  and  original 
enactment  of  anti-abortion  laws  to  protect  the  unborn  child  by  state  and  terri- 


»109  U.S.  3  at  62  (1883). 

11  Storer,  Horatio  R.  M.D.,  LL.B.,  and  Heard,  Franklin  F.,  Criminal  Abortion:  Its  Nature,  Its  Evidence, 
and  Its  Latv  (Boston:  Little,  Brown  &  Co.,  1868)  pp.  28-29,  79. 

11  Transactions  of  the  American  Medical  Association ,  1859,  Vol.  XTI,  p.  75. 

12  Storer,  Horatio,  Criminal  Abortion  in  America  (Philadelphia,  Lippincott,  1860)  pp.  99-100. 
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tnrial  legislatures  and  by  Congress  in  the  period  between  1860  and  1876.'^  Mo^^t 
of  these  new  laws  reflect  the  major  aspects  of  Storer's  proposed  model  anti- 
al)ortion  statutes.  Moreover,  other  professionals  had  been  at  work  with  the 
])roblem  of  legislation  to  protect  the  unborn  child  much  earlier  than  Storer.  Dr.  L. 
S.  Joynes  of  Virginia  was  successful  in  securing  the  adoption  of  an  anti-abortion 
law  by  his  state  in  1849  which  extended  protection  to  unborn  children  from  the 
time  of  their  conception  as  a  result  of  explaining  the  basic  facts  concerning  their 
humanity  to  the  codification  agencj^.'*  Indeed,  to  a  Senator  of  this  august  body 
belongs  the  honor  of  having  been  the  first  person  to  propose  to  the  federal  govern- 
ment the  enactment  of  a  criminal  provision  dealing  with  abortion  designed  to  pro- 
tect unborn  children  from  conception  to  live  birth.  This  was  the  distinguished 
international  jurist,  Senator  Edward  Livingston  of  the  State  of  Louisiana  who 
introduced  a  bill  in  1831  to  establish  a  comprehensive  United  States  criminal 
code. 15  Senator  Livingston  explained  his  proposed  anti-abortion  measure  as  being 
concerned  with  "[t]he  destruction  of  human  life,  in  its  inchoate  state"  and  as 
being  designed  to  fill  the  gap  left  bj^  the  common  law  which  he  considered  did  not 
classify  abortion  as  homicide. ^^  His  proposed  anti-rbortion  measure  was  placed  in 
Title  XIX  of  his  proposed  criminal  code  which  was  entitled:  "Of  Offenses  Affecting 
the  Persons  of  Individuals." 

Thus,  in  1831  a  distinguished  international  jurist  addressed  his  fellow  United 
States  Senators  in  language  indicating  his  position  that  the  unborn  child  is  a 
person  from  conception  until  live  birth.  While  this  body  did  not  act  imtil  the 
years  1866  and  1873  to  deal  with  the  problem  of  abortion,  Senator  Livingston's 
proposal  was  adopted  almost  word  for  word  by  Texas  in  1857  when  it  enacted 
its  first  anti-abortion  law."  This  is  the  law  the  Supreme  Court  invalidated  in  Roe. 
The  Congressional  debates  leading  to  the  submission  of  the  Thirteenth  and 
Fourteenth  Amendments  in  1865  and  1866,  to  the  adoption  of  the  District  of 
Columbia  Anti-Slavery  Act  in  1862  and  the  Civil  Rights  Act  of  1866,  and  to  the 
passage  of  the  first  two  federal  measures  dealing  with  unlawful  abortion  in  1866 
and  1873  all  reveal  a  common  thread  of  concern  with  the  rights  of  human  beings 
and  a  common  view  that  the  unborn  child  is  a  human  being  from  conception  for- 
ward possessing  inalienable  God-given  natural  rights  of  all  men.  Indeed,  no  other 
view  concerning  unborn  children  is  to  be  found  manifested  in  these  debates  and 
other  relevant  materials. 

LTsually  the  Supreme  Court  has  looked  to  the  statements  of  the  author  of 
Fourteenth  Amendment's  first  section,  Congressman  John  A.  Bingham  of  Ohio, 
in  assigning  meaning  to  its  Due  Process  and  Equal  Protection  Clauses.  Congress- 
man Bingham  made  it  quite  clear  to  whom  the  concept  of  person  contained  in 
those  great  clauses  was  to  apply.  He  stated: 

"The  only  question  to  be  asked  of  the  creature  claiming  its  protection  is 
this:  Is  he  a  man?  Every  man  is  entitled  to  the  protection  of  American  law 
because  of  its  divine  spirit  of  equality  declares  that  all  men  are  created 
equal."  '^ 
Earlier  he  had  stated  similarly: 

"That  Constitution  .  .  .  proclaimed  that  all  inen  in  respect  of  life  and 
liberty  and  property  were  equal  before  the  law;  and  that  no  person,  no 
human  being,  no  member  of  the  family  of  man  shall  ...  be  deprived  of  his 
life,  or  his  libertj",  or  his  property,  but  by  the  law  of  the  land  .  .  ."  ^^ 


13  Between  1849  and  1875,  24  states  and  territories  enacted  anti-abortion  statutes  for  tlie  first  time.  O 
these,  tiie  following  l.i  enacted  statutes  that  substantially  complied  \y\X\\  the  guidelines  set  forth  in  the 
Storer  study  supporting  the  1859  AMA  resolution  concerning  abortion:  California,  Florida,  Hawaii,  Idaho, 
Kansas,  Louisiana,  Maryland,  Montana,  Nebraska.  Nevada,  New  Hampshire,  Pennsylvania,  Texas, 
Washington,  and  Wyoming.  During  the  same  period,  32  amendments  to  existing  anti-abortion  statutes  were 
enacted  by  24  states  and  territories.  Of  these,  the  followng  18  jurisdictions  amended  their  statutes  in  ways 
substantially  responsive  to  the  AMA  campaign  to  upgrade  such  statutes  in  order  better  to  protect  unborn 
children:  California,  Colorado,  Connecticut,  Illinois,  Indiana,  Iowa,  Louisiana,  Massachusetts,  Michigan, 
Minnesota,  Montana,  Nebraska,  Ohio,  Oregon,  Pennsylvania,  Texas,  Virginia,  and  Wisconsin.  By  1875  21 
of  the  37  states  and  6  territories  had  enacted  laws  which  responded  to  the  need  for  legislation  as  seen  by  both 
physicians  and  lawj'ers.  A  comprehensive  collection  of  early  and  modern  abortion  statutes  is  included  by 
Eugene  Quay  in  his  article  "Justifiable  Abortion-Medical  and  Legal  Foundations,"  49  Georgetown  L.  J. 
395  at  447  (1961). 

i<  Joynes,  L.  S.,  M.D.,  "On  Some  of  the  Legal  Relations  of  the  Foetus  in  Utero",  Virginia  Medical  Journal 
September,  1856. 

15  Hunt,  Charles  Havens,  Life  of  Edivard  Livingston  (New  York:  Appleton,  1864)  pp.  352-354. 

i«  Ttte  Complete  Works  of  Edward  Livingston  on  Criminal  Jurisprudence  (New  York:  National  Prison 
Assoc,  of  the  U.S.A.,  1873)  Vol.  I,  p.  299. 

1"  Vernon's  Annot.  Texas  Penal  Code,  Arts  1191-1196. 

18  Congressional  Globe,  40th  Cong.,  1st  Sess  (July  9,  1867),  A.  Avins,  The  Reconstruction  Amendments 
Debates  (1967)  p.  272. 

i»  Congressional  Globe,  37th  Cong.,  2d  Sess  (April  11,  1862)  pp.  1638,  1640. 
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Bingham,  in  common  with  other  Congressmen  and  Senators  generally  of  his  day, 
adhered  to  the  view  that  all  men  are  created  by  God  at  conception  within  their 
mothers'  wombs  and  endowed  by  him  at  that  time  with  the  inalienable  rights  to 
life,  liberty,  and  the  pursuit  of  happiness.  All  shared  the  notion  that  children 
"have  certain  rights  which  are  as  unalienable  as  those  of  adults"  and  that  the 
parents  of  children  have  a  right  to  control  them  only  with  a  view  to  caring  for 
them  during  the  period  of  their  inability  to  serve  and  protect  themselves  and  to 
obtaining  during  that  period  service  from  children  in  return  for  such  parental 
care.  Congressmen  and  Senators  frequently  referred  to  unborn  children  and 
generations  yet  to  come.  They  were  concerned  with  what  might  happen  to  them 
if  wise  legislation  was  not  enacted.  Above  all,  Bingham  and  his  fellow  legislators 
were  concerned  with  the  failure  to  protect  the  lives  of  men,  women,  and  children 
wherever  the  institution  of  slavery  still  obtained  in  1866.  He  stated: 

"(T)he  highest  right  which  pertains  to  man  or  citizen,  life,   has  never 

yet  been  protected,  and  is  not  now  protected,  in  any  State  of  this  Union 

by  the  statute  law  of  the  United  States.  .  .  .  And  this  results  from  the 

accepted  construction  that  this  Government  has  not  the  power  by  law  to 

enforce  in  the  States  this  guarantee  of  life."  ^o 

The  actual  purpose  of  the  framers  of  the  Thirteenth  and  Fourteenth  Amendments 

to  protect  children,  including  unborn  children  from  conception  forward,  in  their 

right  to  life  seems  virtually  undeniable  by  anj^one  who  respects  the  copious 

evidence  of  that  purpose  in  the  Congressional  debates. 

How  did  it  happen  that  the  Supreme  Court  did  not  examine  into  the  actual 
purpose  of  the  fjamers  of  these  amendments  and  did  not  give  effect  to  it?  Had 
they  done  so  the  decisions  in  Roe  and  Doe  could  not  have  been  rendered.  The 
Court  would  have  been  compelled  to  hold  that  unV:)orn  children  are  protected 
as  human  beings  and  persons  V)y  both  amendments.  It  results  that  the  decisions 
in  these  cases  are  the  most  erroneous  and  tragic  in  the  history  of  constitutional 
adjudication.  They  are  the  most  erroneous  because  the  Court  abandoned  its 
acknowledged  duty  to  respect  the  actual  purpose  of  the  framers  of  a  constitutional 
provision  in  administering  it.  They  arc  the  most  tragic  because  the  Court  in 
abandoning  its  duty  under  the  rule  of  law  and  justice  under  law  provides  constitu- 
tional protection  and  approval  for  the  murder  of  millions  of  unborn  human  beings. 
Moreover,  the  Court  showed  little  sensitivity  or  appreciation  for  the  horror  and 
the  pain  its  decisions  would  inevitably  inflict  upon  a  nation  already  beset  with 
n^ultitudinous  problems. 

THE   NEW   DOCTRINE   OF   STANDING 

Roe  and  Doe  were  decided  without  the  presence  in  these  cases  as  necessary 
parties  of  either  the  unborn  children  of  the  plaintiff  pregnant  women  or  the  fathers 
of  these  children  or  representatives  of  their  respective  classes.  In  Doe  the  trial 
court  had  originally  aijpointed  a  guardian  ad  litem  for  the  unborn  child  of  the  plain- 
tiff pregnant  woman  on  the  basis  "that  the  interests  of  the  imborn  child  may  not 
be  adequately  represented  by  any  of  the  parties  named  in  the  complaint"  but  later 
revoked  the  appointment  upon  the  basis  that  the  "foetus  is  not  entitled  to  repre- 
sentation \)y  a  guardian  ad  litem:  at  least  not  to  the  extent  of  being  able  to  ask  for, 
affirmative  relief".-'  Thus,  the  interests  of  the  unborn  children  in  their  lives  and  of 
theii  fathers  in  such  children  in  these  ca«cs  could  only  be  rej^resented  indirectly 
by  the  states  involved  through  their  effort  to  assert  the  public  interest,  as  con- 
trasted with  the  private  interests,  in  their  lives.  Neither  the  State  of  Texas  nor 
the  State  of  Georgia  even  raised  the  issues  of  the  Thirteenth  Amendment  wath 
regard  to  its  protection  of  both  tinborn  children  and  their  fathers  from  being 
subjected  to  slaverj^  and  loss  of  the  fundamental  rights  to  life  and  liberty  that 
amendment  v/as  designed  to  prevent.  Neither  state  raised  an  issue  with  respect  to 
the  actual  purpose  of  the  framers  of  the  Thirteenth  and  Fourteenth  Amendments, 
indeed  their  principal  purpose,  to  protest  by  their  provisions  all  human  beings  as 
persons,  including  unborn  children  from  the  time  of  their  conception,  with  respect 
to  their  right  to  life,  and  their  fathers,  with  respect  to  their  parental  interest. 

As  a  result  of  Roe  and  Doe  having  been  decided  without  the  presence  of  either 
unborn  children  or  their  fathers  as  parties  in  those  cases,  it  became  vitally  im- 
portant for  them  to  get  into  federal  courts  in  order  to  present  the  necessary 
issues  under  the  Thirteenth  and  Fourteenth  Amendments  with  respect  to  the 
actual  purpose  of  their  framers  to  protect  them  in  their  respective  interests 
and  the  evidential  data  l^earing  upon  this  purpose.  The  Supreme  Court  has  made 


2"  A.  Avins,  op.  cit.  p.  119. 

21  Appendix  to  Brief  of  Doe  et  al,  Appcllanls,  pp.  21,  39. 
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wrong  decisions  before  Roe  and  Doe.  Besides  the  Dred  Scott  22  ca.se,  one  could 
mention  a  score  or  more  of  major  decisions  that  have  warped  the  freedom  and 
lives  of  whole  classes  of  citizens  and  persons  in  this  nation.  But  by  and  large  when 
the  Supreme  Court  has  made  a  wrong  decision,  it  and  the  lower  federal  court 
have  at  least  evidenced  a  Avillingness  to  reconsider  their  error  and  usually  have 
been  willing  to  modify  a  decision  because  of  that  error  or  even  to  overrule  it. 
Several  major  efforts  have  been  made  to  move  federal  courts  to  reconsider  the 
decisions  in  Roe  and  Doe  in  light  of  the  actual  jmrpose  of  the  framers  of  the  Four- 
teenth Amendment.  These  efforts  have  been  conjoined  with  efforts  to  raise  both 
constitutional  issues  not  raised  in  those  cases,  such  as  the  significance  of  the 
Thirteenth  Amendment,  and  statutory  issues  also  not  raised  in  those  cases.  These 
efforts  have  been  unsuccessful.  It  appears  clear  today,  two  years  after  Roe  and 
Doe,  that  the  Supreme  Court  and  the  lower  federal  courts  are  not  willing  to 
reconsider  the  correctness  of  those  decisions.  It  also  appears  that  they  are  not 
willing  to  consider  any  issues,  even  though  not  resolved  in  those  cases,  when  they 
are  raised  either  by  unborn  children  through  a  representative  or  by  their  fathers. 
The  former  result  simply  indicates  that  if  the  result  in  Roe  and  Doe  is  to  be  changed 
it  must  be  reached  through  a  constitutional  amendment.  The  latter  result  is  one 
which  greatl}^  hampers  the  process  for  obtaining  resolution  judicially'  of  the 
nmltitudinous  issues  left  unresolved  by  these  two  decisions.  In  effect,  the  federal 
courts  have  erected  a  new  facet  for  the  federal  doctrine  of  standing  that  now 
denies  to  unborn  children  and  their  fathers,  among  others,  the  right  to  sue  or  to 
defend  in  federal  courts  and  to  present  valid  constitutional  arguments  and  sup- 
porting data  either  with  respect  to  the  error  made  in  the  Roe  and  Doe  decisions 
with  a  view  to  getting  them  modified  or  overruled  or  with  regard  to  other  issues 
not  involved  in  or  resolved  bj-  them. 

Two  recent  cases  illustrate  the  new  doctrine:  Due  v.  Israel-^  and  Harinq  v. 
United  States  Air  Force."*  In  lerael  unborn  children  by  their  state-appointed 
guardian  and  fathers  of  unborn  children  of  members  of  the  plaintiff  pregnant 
women's  class  sought  to  intervene  in  the  action  of  the  latter  which  sought  to 
obtain  a  declaratory  judgment  invalidating  the  Rhode  Island  anti-al)ortion  statute 
enacted  in  response  to  the  Roe  decision.  In  Harinq,  the  plaintiff,  a  Texas  attorney,^ 
sought  a  temporary  restraining  order  and  injunction  against  pei'formance  of 
scheduled  and  any  future  abortions  at  an  Air  Force  medical  center  in  San  Antonio. 
In  Israel  the  guardian  sought  to  assert  for  the  unborn  children  their  interest  in 
protecting  their  lives  and  the  fathers  of  unborn  children  sought  to  assert  the 
same  interest  plus  their  own  parental  interest  in  their  unborn  children.  In  Harinq 
the  plaintiff  sought  as  next  friend  to  assert  for  the  unborn  children  their  interest 
and  as  private  attorney  general  and  federal  taxpayer  the  public  interest  in  their 
lives.  The  issues  sought  to  be  presented  in  these  federal  courts  either  by  way  of  a 
counter-claim  or  a  plaintiff's  claim  were  of  tremendous  importance.  The  issues 
sought  to  be  presented  in  Israel  included  those  with  respect  to  the  Thirteenth 
Amendment  protection  of  unborn  children  and  their  fathers;  the  Citizenship 
Clause  issue  with  respect  to  the  protection  of  an  unborn  child  of  one  of  the  plain- 
tiff's who  was  in  its  22-24  week  of  gestation  at  the  time  of  final  judgment^:  various 
issues  with  respect  to  the  application  of  the  state's  Dependent  and  Neglected 
Children's  Statute  to  a  mother  seeking  an  abortion :  and  various  issues  with  respect 
to  federal  civil  rights  statutes.  The  plaintiff  in  Harinq  likewise  sought  to  raise 
important  issues  relating  to  the  lack  of  authority  of  the  Air  Force  to  perform 
elective  abortions  in  the  absence  of  a  joint  regulation  on  medicare  required  by 
the  governing  statute  to  be  issued  l)j'  two  major  federal  departments;  the  statutory 
preclusion  of  the  performance  of  elective  abortions  resulting  in  the  death  of 
unborn  children  who  were  alleged  to  be  dependents  under  the  governing  statute; 
and  constitutional  preclusion  of  abortions  resulting  in  the  destruction  of  viable 
unborn  children.  None  of  these  issues  had  been  resolved  in  Roe  or  Doe. 

The  district  court  in  Israel  denied  both  petitions  for  interventioji  on  the  ground 
that  the  petitioner  unborn  children  and  fathers  lacked  standing  to  defend  their 
respective  interests  in  the  lives  of  the  former.  The  court  states  its  reason  for 
denying  standing  to  the  children  explicitlj-:  an  unborn  child  can  have  no  standing 
in  a'  federal  court  to  assert  rights  under  any  constitutional  or  statutory  provision 
in  defense  of  its  own  life  unless  it  is  a  "person"  under  the  Fourteenth  Amendment 
and  since  it  is  not  a  person  in  this  sense,  it  cannot  have  standing  to  defend  its  life 
against  its  mother  in  a  suit  brought  by  the  latter  to  invalidate  a  state  anti-abortion 


22  Dred  Scott  v.  Sandford,  19  How  393  (1857). 

23  358  F.  Supp  1193  (D.R.I.  19731:  affirmed,  482  F.  2d  156  (1  Cir.  1973). 

2<  No.  SA-71-CA11  (VV.  D.  Tex.  January  29,  1971)  (unreported);  affirmed,  No.  71-1404  (5  Cir.  October  24, 
1973)  (unreported). 
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statute  so  that  she  can  secure  an  abortion.-^  The  court  did  not  express  the  ground 
for  denying  standing  to  the  fathers  of  unborn  children  of  members  of  the  plaintiff 
pregnant  womens'  class  (two  plaintiffs  had  aborted  their  children  shortly  after 
filing  their  complaint).  It  seems  clear,  however,  that  the  court  would  not  grant 
standing  to  them  because  those  the  fathers  sought  to  protect  were  not  ''persons" 
under  the  Fourteenth  Amendment  and  fathers  cannot  protect  a  child  unless  it  is 
a  "person".  The  First  Circuit  affirmed  the  trial  court's  decision  on  both  standing 
issues  and  the  Supreme  Court  denied  a  petition  for  a  writ  of  certiorari. ^^  In  a 
comment  at  oral  argument  a  judge  of  the  First  Circuit  commented  that  the 
overruling  of  Roe  and  Doe  was  a  matter  for  the  Supreme  Court.  That  Court  never 
reached  the  other  issues  on  the  merits  sought  to  he  raised  by  the  unborn  children 
through  their  guardian  and  the  fathers  because  these  issues  were  not  raised  and 
jjrobably  could  not  be  raised  by  the  defendant  attorney  general.  Thus,  perhaps 
the  most  important  issues  in  tlie  case  and  upon  which  the  lives  of  the  plaintiffs' 
unborn  children  depended  were  not  considered  or  decided  by  the  courts  because 
they  neatly  excluded  the  children  and  the  fathers  from  court  under  the  doctrine  of 
standing.  It  seems  reasonably  clear  that  the  district  court  and  the  Fifth  Circuit 
reached  the  same  result  for  the  same  reason  in  the  Harinq  case  although  neither 
explained  its  decision  that  the  plaintiff  had  no  standing.  This  seems  clear  due  to 
the  fact  that  the  modern  doctrine  of  standing  as  elaborated  in  the  Data  Processing  ^^ 
and  Flast  -^  cases  most  arguably  supported  Haring's  assertion  of  standing. 

Never  before  in  the  historj^  of  constitutional  adjudication  have  our  federal 
courts  placed  such  a  low  value  upon  human  lives  or  the  right  to  speak  in  defense 
of  one's  life  or  the  life  of  one's  child.  The  great  Jewish  King  Solomon  only  pre- 
tended he  was  going  to  cut  up  the  child  whom  two  mothers  claimed  in  the  famous 
case  that  came  before  him.  He  did  this  for  the  purpose  of  getting  at  the  truth  of 
the  issues  before  him.  He  in  fact  gave  a  hearing  to  the  two  contesting  mothers 
and  the  child  who  was  the  object  of  their  contest.-^  By  way  of  contrast,  the  courts 
in  Israel,  Haring,  and  similar  cases  refused  to  permit  the  unborn  children  as  weU 
as  the  fathers  of  unborn  children  to  come  into  court  to  defend  the  very  lives  of  the 
former  and  the  parental  interest  of  the  latter. 

It  is  clear  that  Congress  should  correct  the  situation  previouslj^  described  con- 
cerning the  standing  of  unborn  children,  their  fathers,  and  others  seeking  to 
represent  the  children  to  sue  or  defend  in  federal  courts  with  a  view  to  saving 
the  lives  of  these  children.  An  appropriate  solution  would  be  the  enactment  of 
a  provision  similar  to  the  original  section  10(a)  of  the  Federal  Administrative 
Procedure  Act  ^o  which  would  accord  standing  to  sue  or  to  defend  in  federal  courts 
to  unborn  children  and  their  fathers  or  other  representatives  allegedly  suffer- 
ing legal  wrong  or  adversely  affected  or  aggrieved  bj^  either  official  or  private 
action  within  the  meaning  of  any  relevant  state  or  federal  statute  or  constitutional 
provision,  subject  to  the  usual  rules  otherwise  applicable  for  getting  into  fed- 
eral courts.  This  suggested  provision  may  not  insure  good  constitutional  adjudi- 
cation by  federal  courts  relative  to  the  rights  of  unborn  children  and  their  fathers, 
but  it  will  at  least  give  these  human  beings  a  fighting  chance  to  preserve  these 
rights.  It  would  restore  integrity  to  the  modern  federal  doctrine  of  standing  es- 
tablished by  such  decisions  as  Data  Processing  and  Fiast.  It  would  give  unborn 
children  and  their  fathers  the  same  right  to  sue  or  defend  in  federal  courts  for 
the  preservation  of  the  li\'es  of  these  children  as  environmental  objects  that  Mr. 
Justice  Blackmun  and  Mr.  Justice  Douglas  would  accord  to  "valleys,  alpine  mea- 
dows, rivers,  fish,  aquatic  insects,  water  ouzels,  otter,  and  all  other  animals 
.  .  ."  and  even  to  inanimate  objects,  according  to  their  views  expressed  in  the 
Sierra  Club  case.^' 

RIGHTS   OF  FATHERS  AND   OTHERS 

One  of  the  matters  dealt  with  by  state  statutes  relative  to  abortion,  including 
the  many  new  such  statutes  enacted  since  Roe  and  Doe  is  the  requirement  that  be- 
fore an  abortion  be  performed  the  consent  of  the  pregnant  woman's  husband  or 
father  of  her  unborn  child  or  of  her  parents  if  she  is  unmarried  and  a  minor  must 
be  secured.  In  Doe  v.  Doe,^'  the  Massachusetts  Supreme  Judicial  Court  passed 
upon  the  right  of  the  husband  to  withhold  consent  to  his  wife's  abortion  and  to 


25  Appendix  to  Appellants'  Brief  in  1st  Circuit,  p.  21. 

28  94  S.  Ct.  2406  (1974). 

'^T  Associalion  of  Data  Processing  Service  Organizations  v.  Camp,  397  U.S.  150  (1970). 

28  Flast  V.  Cohen,  392  U.S.  83  (1968). 

29 1st  Kings,  3:16-28. 

30  5  U.S.C.701. 

31  Sierra  Club  v.  Morton,  405  U.S.  727  (1972). 

32  314  N.E.  2d  128  (S.J.C.  Mass.  1974). 
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enforce  his  position  through  an  injunctive  action.  Massachusetts  did  not  have  a 
statutory  provision  backing  up  such  alleged  right.  In  Jones  v.  Smith,^^  the  Florida 
District  Court  of  Appeal  was  presented  with  a  similar  action  under  a  statutory 
provision  of  the  type  just  described.  In  Coe  v.  Gerstein.^*  a  three  judge  federal  court 
in  Florida  passed  upon  the  validity  of  the  same  statute  in  a  suit  brought  by  physi- 
cians and  two  pregnant  women.  The  courts  in  these  three  cases  denied  the  exis- 
tence of  a  federal  constitutional  right  of  the  father  to  prevent  the  abortion.  The 
court  in  Coe  stated  that  "the  State  may  not  statutorily  delegate  to  husbands  and 
parents  an  authority  the  State  does  not  possess"  and  that  under  Roe  the  state  did 
not  have  authority"  to  interfere  with  a  woman's  constitutional  right  to  obtain  an 
abortion  of  her  child  before  its  viability  except  for  reasons  of  maternal  health 
in  the  second  trimester.^^  None  of  these  courts  examined  the  bearing  of  the  Thir- 
teenth Amendment  upon  the  right  of  the  father  of  an  unborn  child  to  care  for  and 
protect  the  life  of  that  child  as  part  of  his  right  to  be  free  of  the  status  of  a  slave 
and  to  enjoy  the  fundamental  rights  of  a  parent.  In  Planned  Parenthood  v.  Dan- 
forth,^^  a  three-judge  federal  district  court  in  Missouri  recently  sustained  the 
Validity  of  a  consent  provision  which  operated  only  after  the  first  twelve  weeks  of 
pregnancy.  The  Supreme  Court  denied  certiorari  in  Jones  ^''  and  Coe^'^  while 
affirmingdenial  of  issuance  of  an  injunction  in  the  latter  case  on  the  separate  appeal 
therein  by  the  plantiffs.  Thus,  that  Court  did  not  confront  the  issue  of  the  rights 
of  the  father  relative  to  his  unborn  child  or  resolve  it.  As  a  result  of  the  Danforth 
decision  it  appears  that  this  Court  will  now  be  faced  with  this  issue  and  will  have  to 
resolve  it. 

It  seems  clear  that  there  is  a  strong  foundation  in  the  Thirteenth  Amendment 
for  sustaining  the  right  of  a  husband  or  a  father  of  an  unborn  child  to  prevent  the 
child's  mother  from  securing  an  abortion.  One  of  the  most  important  purposes  its 
framers  had  in  mind  was  to  bring  protection  to  the  family  relationship  of  those 
who  had  been  or  might  become  slaves  and  to  the  personal  rights  of  each  member  of 
the  family.  The  mistreatment  of  the  slave  family  and  the  total  destruction  of  the 
rights  of  Its  members  under  the  institution  of  slavery  were  especially  galling  to  a 
people  and  their  leaders  who  were  still  strongly  committed  to  the  family  as  the 
fundamental  institution  in  a  free  political  society.  The  classic  phrase  used  by 
Congressman  Bingham,  "blasphemy  against  the  divine  beautj^  of  life,"  well  char- 
acterizes the  destruction  which  slavery  wrought  upon  the  slave  father  and  "hus- 
band". 3^  Senator  Charles  Summer  of  Massachusetts  considered  that  one  of  the  es- 
sential features  of  the  slavery  system  of  his  day  was  "the  denial  of  the  paternal 
relation."*"  The  slave  father's  child  was  owned  by  the  owner  of  its  slave  mother. 
The  slave  father  had  no  control  over  the  sale  or  seizure  for  debt  of  his  child,  in- 
cluding one  who  was  in  its  mother's  womb  when  the  debt  was  contracted.  The 
father  could  not  marry  so  as  to  bring  the  protection  of  marriage  and  family  law  to 
his  family.  He  could  not  claim  his  child  as  his  own.  He  could  not  purchase  land  or  a 
home  for  his  family  and  could  not  insist  upon  his  famil}^  living  with  him.  He  could 
not  purchase  needed  food  and  medicine  for  his  children  and  wife.  His  only  alter- 
native was  to  steal  the  necessaries  for  them  if  not  otherwise  provided.  He  could 
not  provide  education  for  his  children  and  was  limited  in  giving  them  religious  in- 
struction. He  could  not  sue  in  the  courts  to  protect  his  wife  and  child  or  even  testify 
against  a  person  who  had  harmed  them  because  neither  he  nor  the  members  of  his 
family  had  any  rights.  One  slave  father  after  another  observed  and  experienced  the 
fact  that  .slaver J'  had: 

"destroyed  the  sanctity  of  marriage,  and  sundered  and  broken  the  domestic 

ties,  .  .  .  bound  men,  women,  and  children,  robbed  them,  beat  them,  bruised, 

and   mangled  them,  burned  and  otherwise  murdered  them  .  .  .  compelled 

them  to  submit  in  silence  and  labor  in  tears."" 

Senator  Jacob  M.  Howard  of  Michigan  stated  the  generallj^  held  position  that 

the  amendment  not  only  broke  the  bond  of  slaverjr  but  in  addition  provided  for  the 

protection  of  the  fundamental  civil  rights  of  the  free  man,  saying: 


33  278  So  2d  339  (Fla.  Ct.  App.  1973),  cert,  den., U.S. ,  94  S.  Ct.  1486  (1974). 

3*  376  F.  Supp.  695  (S.  D.  Fla.  1973). 

3^  376  F.  Supp  at  698. 

-6  National  Right,  to  Life  News,  Vol.  2,  No.  3  (March,  1975)  p.  15.  See  note  —  after  note  68. 

37 U.S. ,  94  Ct.  1486  (1974). 

33 U.S. ,  94  S.  Ct.  2247  (1974). 

39  Congressional  Globe,  37tli  Cong.,  2d  Sess.  (March  12,  1862),  p.  1203. 

«  Congressional  Globe,  37th  Cong.,  2d  Sess.  (March  31,  1862),  p.  1447. 

"  Congressional  Globe.  38th  Cong.,  1st  Sess.  (March  31, 1864),  p.  1369;  Also  see,  op.  cit.,  37th  Cong.,  2d  Sess. 
(March  25,  1862)  pp.  1350-1352  (Senator  Henry  Wilson  of  Massachusetts);  38th  Cong.,  1st  Sess.  (April  6, 
1864)  (Senator  James  Harlan  of  Iowa),  p.  1439. 
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"Its  intention  was  to  make  him  the  opposite  of  a  shive,  to  make  him  a  free- 
man. And  what  are  the  attributes  of  a  freeman  according  to  the  universal  under- 
standing of  the  American  people?  Is  a  freeman  to  be  deprived  of  the  right  of  ac- 
quiring property,  of  the  right  of  having  a  familj^,  a  wife,  children,  home?  What 
definition  will  you  attach  to  the  word  'freeman'  that  does  not  include  these  ideas?"  ^^ 
The  Congressional  debates  reflected  that  the  framers  were  concerned  with  the 
avoidance  of  the  status  of  partial  slavery  as  well  as  total  slavery  and  that  thej^ 
had  aimed  at  slavery  whether  it  be  suffered  by  a  member  of  one  ethnic  group  or 
another.  Partial  slavery  can  be  suffered  when  a  hmnan  being  suffers  the  loss  of 
one  of  the  fundamental  civil  rights,  such  is  the  right  to  have  a  child  and  to  love 
and  care  for  that  child,  as  a  result  of  being  subjected  wholly  as  to  that  right  to  the 
will  of  another.  Partial  slavery  is  what  the  father  of  an  unborn  child  is  sul)jected 
to  when  the  mother  of  that  child  exercises  the  power  granted  to  her  bj'  the  Supreme 
Court  in  Roe  to  direct  the  killing  of  that  child  bj''  abortion.  The  framers  of  the 
Thirteenth  Amendment  could  see  that  situation  in  no  other  way. 

Clearly,  a  constitutional  amendment  is  repuired  if  the  federal  courts  persist  in 
the  consensus  position  that  has  been  taken  that  the  father  has  no  right  to  protect 
his  unborn  child  from  an  abortion.  Because  the  Thirteenth  Amendment's  l^earing 
upon  this  issue  is  so  clear,  an  opportunity  is  presented  to  Congress  to  employ  its 
legislative  power  granted  by  its  Section  2  lo  protect  the  fathers  of  unborn  children. 
Indeed,  the  meaning  and  purpose  of  the  framers  of  the  Thirteenth  Amendment 
are  so  clear  with  respect  to  the  protection  to  be  provided  to  all  human  beings, 
including  all  children  whether  before  or  after  birth,  that  an  opportunity  is  also 
presented  to  Congress  to  employ  this  legislative  power  to  protect  unborn  children 
as  well.  Senator  Charles  Sumner  gave  advice  as  to  what  should  ))e  done  to  elimi- 
nate slavery  that  is  just  as  applicable  to  the  prol^lem  presented  today  with  respect 
to  the  elimination  of  abortion.  His  advice,  stated  in  1864,  was  as  follows: 

"How  shall  slavery  be  overthrown?  The  answer  is  threefold:  first,  bj'  the 

courts,    declaring   and   applying   the   true    principles    of   the    Constitution; 

secondly,  by  Congress,  in  the  exercise  of  the  powers  which  belong  to  it;  and 

thirdly,  by  the  people,  through  an  amendment  to  the  Constitution.  Courts, 

Congress,  j^eople,  all  may  be  involved,  and  the  occasion  will   justify    the 

appeal."  ^^ 

In  moving  Congress  to  act  in  the  face  of  adverse  court  decisions  of  their  day,  the 

chief  of  wliich  was  the  Dred  Scott  decision.  Senators  and  Congressmen  were  of  one 

view  preponderately  as  stated  by  Congressman  and  later  Senator  Roscoe  Conklin 

of  New  York: 

"(W)henever  a  decision  is,  in  the  judgment  of  Congress,  subversive  of  the 
rights  and  liberties  of  the  people,  or  is  otherwise  hurtfully  erroneous,  it  is  not  only 
the  right,  but  the  solemn  duty  of  Congress,  persistentlj^  to  disregard  it."  ** 

At  this  juncture  legislation  by  Congress  addressed  at  least  to  the  rights  of 
fathers  of  unborn  children  in  the  exercise  of  its  power  granted  by  the  Thirteenth 
Amendment  would  greatly  help  to  shape  the  issues  that  must  be  decided  eventually 
by  the  courts.  It  would  put  the  power  and  majesty  of  the  Congress  behind  the  only 
supportable  interpretation  of  the  Thirteenth  Amendment  with  respect  to  the 
rights  of  fathers  of  unborn  children.  The  form  of  the  legislation  suggested  could 
well  follow  the  models  that  have  been  used  by  the  states  in  the  period  since 
January  22,  1973,  in  requiring  the  consent  of  the  husband  or  father  of  the  unborn 
child  of  a  woman  seeking  an  abortion.  I  would  urge  Congress,  however,  to  consider 
a  more  pervasive  exercise  of  its  power  under  the  Thirteenth  Amendment,  a  point 
to  which  I  now  turn. 

RIGHTS    OF    VIABLE    AND    ABORTED    LIVE-BORN    CHILDREN 

Many  of  the  states  enacting  legislation  in  response  to  the  Roe  and  Doe  decisions 
have  spoken  to  the  problem  of  protecting  viable  and  aborted  live-born  children. 
The  Supreme  Court  in  Roe  did  recognize  some  power  in  states  to  protect  viable 
unborn  children,  although  as  previously  indicated  that  power  seemed  to  be  an 
ineffectual  one  due  to  the  Court's  apparently  very  wide  definition  of  health  and 
its  requirement  that  states  allow  abortions  for  reasons  of  health,  as  so  defined, 
even  after  the  period  of  viability  has  been  reached  up  to  live  birth.  Under  the 
hope  that  the  Supreme  Court  might  recognize  a  much  narrower  definition  of 
health  and  by  way  of  trying  to  save  as  many  human  lives  as  possible,  many 


42  Congressional  Globe,  39th  Cong.,  1st  Sess.  (January  30,  1866),  p.  501  (Debates  on  Civil  Eights  Bill  of 
1866). 
"  Congressional  Globe,  38th  Cong.  2d  Sftss.  (April  8,  1864),  p.  1481. 
«  Congressional  Globe,  36th  Ccng.,  1st  Sess.  Appendix  (April  18,  1860),  p.  236. 
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states  defined  "viability"  in  different  ways.  Minnesota  *^  and  Pennsylvania  ^^ 
defined  the  term  as  the' ability  or  capability  of  the  unborn  child  to  live  outside 
the  mother's  womb  even  though  artificial  aid  might  be  required.  New  York  in 
effect  defined  viability  to  be  reached  after  the  twentieth  week  of  pregnancy.*^  A 
bill  recently  introduced  in  the  Texas  Legislature  established  viability  at  twenty- 
two  weeks' but  directs  the  State  Board  of  Health  to  investigate  the  matter  of 
viability  annually  and  to  lower  the  gestational  age  for  viability  if  the  evidence 
warrants.^s  Depending  on  how  the  Supreme  Court  might  view  these  attempts  to 
define  "viability"  of  the  unborn  child  and  the  health  of  the  mother,  these  state 
efforts  might  operate  to  save  the  lives  of  some  unborn  children. 

Some  states  also  addressed  themselves  to  the  problem  of  saving  the  lives  of 
unborn  children  aborted  alive,  without  specifying  that  they  had  to  be  viable. 
Such  a  state  was  Minnesota  which  in  1974  sought  to  protect  as  a  human  person 
under  its  law  "a  potentially  viable  fetus  which  is  live  born".^''  The  statute  enacted 
defined  the  status  of  potential  viability  as  existing  during  the  second  half  of  the 
gestation  period."  It  also  required  that  the  responsible  medical  personnel  shall 
take  all  reasonable  measures,  in  keeping  with  good  medical  practice  to  preserve 
the  life  and  health  of  a  live  born  child  resulting  from  an  abortion  during  this 
period  of  potential  viability. 5' 

In  the  Israel  case  discussed  earlier  there  was  uncontradicted  evidence  that 
some  children  at  20  weeks  of  gestational  age  are  capable  of  surviving  with  proper 
medical  care  and  that  children  of  24  weeks  or  less  gestational  age  are  rather 
consistently  being  kept  alive  at  any  reasonably  good  pediatric  service.s^  Other 
evidence  placed  viability  of  unborn  children  presently  at  twenty  weeks.  An  offer 
of  proof  was  refused  by  the  district  court  which  would  have  demonstrated  that 
abortions  are  regularly  being  performed  on  women  carrying  unborn  children  up 
to  at  least  26  weeks  of  gestational  age  and  that  while  these  children  are  usually 
being  born  alive  bv  these  abortions,  they  are,  nevertheless,  being  allowed  to  die 
or  are  being  destro'ved  without  being  given  reasonable  medical  care  to  save  their 
lives.  It  is  also  worth  noting  that  the  Public  Health  Service's  Physicians  Hand- 
book on  Death  and  Birth  Registration  for  1958  sets  forth  the  guideline  that  these 
births  should  be  registered  as  live  births  "(i)f  a  child  breathes  or  shows  any  other 
evidence  of  life  after  complete  birth  (such  as  beating  of  the  heart,  pulsation  of  the 
umbilical  cord,  or  definite  movement  of  voluntary  muscles)    .   .   ."  ^^ 

We  have  already  noted  that  the  district  court  in  Israel  refused  standing  to  the 
unborn  children  of  the  plaintiff  mothers  and  to  the  fathers  of  unborn  children  to 
intervene  for  the  purpose,  among  others,  of  asserting  the  position  that  viable 
children  are  those  of  twenty  or  more  weeks  of  gestational  age  and  that  a  live 
born  child  resulting  from  an  abortion  as  well  as  the  former  are  protected  under 
the  Citizenship  Cfause  of  the  Fourteenth  Amendment  with  respect  to  their 
lives.  In  Hodgson  v.  Anderson,  ^*  a  Minnesota  federal  district  court  of  three  judges 
invalidated  the  1974  anti-abortion  statute  of  that  state  in  many  respects.  Ihe 
statute  prohibited  an  abortion  when  the  fetus  is  potentially  viable  unless  the 
attending  physician  certified  in  writing  that  in  his  best  medical  judgment  the 
abortion  is  necessary  to  preserve  the  life  or  health  of  the  pregnant  woman.  The 
statute  also  contained  the  provision  earlier  noted  requiring  reasonable  medical 
attention  for  a  live-born  child  aborted  in  the  stage  of  "potential  viability".  Both 
of  these  provisions  were  declared  unconstitutional.  The  court  took  the  position 
that  the  Supreme  Court's  statement  in  Roe  that  "viability  is  usually  placed  at 
about  seven  months  (28  weeks)  but  may  occur  earlier,  even  at  24  weeks"  ^^  as 
stating  a  rule  of  law  prohibiting  a  state  from  prohibiting  an  abortion  prior  to 
24  weeks.  The  state  had  not  put  on  evidence  which  the  court  would  credit  as 
showing  that  viability  does  occur  at  20  weeks.  ^^  The  court  also  took  the  astound- 


«5  Minn.  Laws  1974,  Ch.  177  (S.  F.  No.  498)  Sec.  1(2),  C8th  Legis.,  2d  Reg.  Sess.,  MiJin.  Sess.  Law  Sew.' 
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ing  position  that  the  state  could  not  constitutionalh'  protect  the  life  of  a  live- 
born  child  resulting  from  an  abortion  occuring  at  or  after  20  weeks.  It  said  that 
"the  statue  as  worded  would  take  away  from  the  physician  his  right  to 
determine,  in  the  exercise  of  his  professional  medical  judgment  under  the 
technology  and  medical  knowledge  available  to  the  profession,  when  a 
fetus  is  viable."  " 
One  must  take  a  long  breath  at  such  a  monstrous  exhibition  of  insensitivity  to 
the  application  of  law  to  a  child  born  by  an  abortion  who  does  not  differ  from 
a  child  born  prematurely  of  the  same  age.  What  the  court  clearly  seems  to  hold 
is  that  Roe  means  that  we  must  not  only  turn  over  to  physicians  the  administra- 
tion of  an  iron-clad  rule  of  law  with  respect  to  when  "viability"  occurs  for  the 
purpose  of  determining  when  an  abortion  may  be  performed  without  any  limita- 
tions but  also  for  the  purpose  of  determining  whether  the  live-born  child  who 
results  from  such  abortion  is  to  be  permitted  to  live.  Apparently  the  court  means 
that  the  phvsician  can  kill  a  live-born  child  who  has  been  aborted  prior  to  24 
weeks  of  gestational  age  although  that  child  would  live  and  have  a  good  chance 
to  survive  if  taken  to  any  reasonably  good  pediatric  service,  perhaps  only  a  few 
feet  away  from  where  it  was  aborted  in  a  hospital  It  is  my  humble  opinion  that 
the  American  people  will  not  accept  such  decisions  as  these  reached  in  the  Hodgson. 
case. 

Under  the  philosophy  of  Senator  Sumner,  there  is  a  role  for  Congress  to  perform 
in  the  protection  of  unborn  children  under  the  Thirteenth  Amendment  even  while 
efforts  are  being  made  both  in  the  courts  and  for  a  constitutional  amendment  to 
overturn  the  decisions  in  Roe  and  Doe.  I  would  hope  that  Congress  would  act 
immediately  at  least  to  protect  unborn  children  from  abortions  by  dealing  with 
the  matter  of  "viability"  and  giving  effect  to  what  the  current  evidence  shows: 
namely,  that  unborn  children  are  viable  at  least  by  20  weeks  of  gestation.  I  would 
hope  that  Congress  would  exercise  its  power  under  this  Amendment  by  making 
and  stating  its  finding  that  a  live-born  child  resulting  from  an  abortion  at  whatever 
age  possesses  human  life  in  the  same  sense  that  any  other  human  being  possesses 
it  and  that  that  child  is  fully  protected  as  a  human  being  with  respect  to  its  life 
by  the  Thirteenth  Amendment.  Neither  of  these  actions  by  Congress  would, 
however,  protect  many  unborn  children  from  the  destruction  of  their  lives  by 
abortion.  More  ultimately,  I  would  hope  that  Congress  would  familiarize  itself 
with  the  actual  purpose  o'f  the  framers  of  the  Thirteenth  and  Fourteenth  Amend- 
ments previously  reviewed  and  that  it  would  enact  comprehensive  legislation 
protecting  the  unicorn  child  from  and  after  its  concejDtion  until  live  birth.-'^  Such 
legislation  would  draw  the  battle  lines  for  human  dignity  a  little  tighter  and  give 
the  people  an  ally  which  they  have  always  had  when  the  Supreme  Court  has  made 
such  horrendous  decisions  as  Dred  Scott,  Roe  and  Doe.  It  could  make  the  difference 
in  the  ultimate  battle. 

THE  POWER  OF  GOVERNMENT  TO  CONTROL  THE  EXPENDITURE  OF  ITS  FUNDS, 
USE  OF  ITS  PROPERTY,  AND  PUBLIC  CONTRACTS 

The  Court  in  the  Hodgson  case  also  held  that  a  public  hospital's  facilities  must 
be  made  available  to  those  seeking  abortions  just  as  they  are  available  to  those 
seeking  any  other  medical  procedure  requiring  hospitalization.  The  court  relied 
upon  the  decision  of  the  Eighth  Circuit  in  Nyberg  v.  City  of  lirginia.^^  The  First 
Circuit  in  Doe  v.  Hale  Hospital  •'o  reached  the  same  result.  In  my  opinion,  these 
decisions  are  profoundly  wrong  in  light  of  the  existing  authorities  and  even  in  light 
of  Doe  of  Roe  and  Doe.  Several  states  have  recently  enacted  statutes  proscribing 
the  use  of  public  funds  to  pay  for  abortions  except  those  made  for  preserving  the 
life  or  health  of  the  mother.  The  Pennsylvania  statute  is  an  example  of  this 
kind  of  provision.  One  state,  Arizona,  has  proscribed  the  use  of  certain  public 
property  or  the  payment  of  medical  assistance  benefits  for  performance  of  abor- 
tions except  to  save  the  Hfe  of  the  mother  and  in  the  latter  case  to  accomplish 
certain  limited  objects.  In  Texas,  a  bill  has  been  introduced  to  prohibit  all  use  of 
public  property  or  payment  of  pul)lic  assistance  benefits  for  performance  of  abor- 
tions other  than  those  to  prevent  the  death  of  the  mother.  The  Arizona  statute 
was  recently  challenged  in  Roe  v.  Arizona  Board  of  Regents.^^  No  such  statutes 

•w  378  F.  Supp.  at  1017.  .     .  .....        ... 

58  This  is  precisely  the  approach  utilized  by  the  State  of  Rhode  Island  m  its  new  anti-abortion  statute 
enacted  in  response" to  Roem  March,  1973.  See,  R.I.  General  Laws,  11-3-1  ft  srg.,  (73-S  287,  Subst.  K). 

M  495  F.  2d  1342  (8  Cir.  1974),  cert,  denied U.S. (1974). 

80  500  F.  2d  144  (1  Cir.  1974).  cert,  denied U.S. (1975). 

61  No.  149243  (Arizona  Superior  Court,  Pima  County,  1975) . 


535 

were  involved  in  the  Hodgson,  Nyberg,  or  Hale  Hospital  cases.  The  latter  two 
cases  involved  resolutions  by  the  governing  boards  of  the  hospitals  whose  policy 
relative  to  abortions  was  challenged. 

The  First  Circuit  in  Hale  Hospital  speaks  of  the  fact  that  the  city  hospital 
"permits  use  of  its  facilities  for  the  performance  of  medical  procedures  which  are 
in  the  same  general  area  of  medical  practice  as  are  abortions"  ^-  and  that  for  this 
reason  it  must  permit  performance  of  the  latter.  The  Eighth  Circuit  in  Nyberg 
stated  that  the  municipal  hospital  there  involved  "may  not  arbitrarily  preclude 
abortions  from  the  variety  of  services  offered  which  require  no  greater  expendi- 
ture of  available  faciUties  and  skills". ^'^  Each  decision  pushes  a  concept  analogous 
to  the  equal  protection  concept  so  far  that  if  a  public  hospital  is  providing  almost 
an3^  kind  of  medical  care  for  pregnant  women,  it  would  also  have  to  allow  an 
abortion  on  demand  to  be  performed.  Neither  court  observed  the  critical  differ- 
ences between  the  regulatory  law  backed  by  criminal  sanctions  involved  in  Roe 
and  Doe  and  the  managerial  "rules  or  administrative  regulations  involving  neither 
criminal  nor  civil  sanctions  being  utilized  by  the  hospitals  in  Ntjberg  and  Hale 
Hospital. 

The  Supreme  Court  in  Roe  and  Doe  dealt  only  with  the  question  of  the  constitu- 
tional right  of  a  woman  to  have  her  unborn  child  destroyed  l)y  an  abortion  per- 
formed by  a  consenting  physician  and  the  right  of  such  a  physician  to  perform 
that  abortion  in  the  context  of  a  state  anti-abortion  criminal  law  penalizing  the 
action  of  that  physician  and  preventing  that  woman  from  exercising  the  alleged 
right.  Indeed,  in  a  number  of  states  the  woman  would  have  been  subject  to  the 
same  or  similar  criminal  provisions  for  obtaining  that  abortion.  The  Court  dealt 
only  then  with  an  exercise  of  the  regulatory  power  of  state  government  through 
the  utilization  of  criminal  sanctions  to  enforce  the  criminal  rule  of  law  estal)lished. 
The  criminal  statutes  involved  were  directed  at  regulating  private  action.  Indeed, 
in  determining  that  the  alleged  constitutional  rights  of  the  pregnant  woman  and 
of  her  physician  did  exist,  the  Supreme  Court  utilized  the  concept  of  the  right  of 
privacy  and  asserted  that  these  private  rights  were  protected  against  interference 
in  their  exercise  from  public  or  governmental  action  of  a  regulatory  type  utilizing 
criminal  sanctions.  The  Court  did  not  have  the  issue  before  it  in  either  case 
whether  a  woman  had  the  incredible  constitutional  right  to  compel  government 
and  its  citizens  and  taxpayers  to  provide,  against  their  will  and  at  public  expense, 
government  hospital  facilities  in  the  public  sector  and  government  physicians  to 
destroy  her  unborn  child  by  an  abortion. 

While  Doe  is  not  to  be  distinguished  from  Roe  in  the  analysis  just  made  of  the 
import  of  the  decisions.  Doe  did  involve  a  statutory  facet  not  presented  in  Roe. 
In  Doe  the  plaintiff  pregnant  woman  had  challenged  the  validity  of  the  Georgia 
anti-abortion  criminal  law  as  applied  to  the  refusal  of  Grady  Memorial  Hospital  in 
Atlanta,  Georgia,  to  permit  the  performance  of  a  "therapeutic  abortion"  sought  by 
her,  the  refusal  being  on  the  ground  that  her  situation  was  not  one  within  the  scope 
of  the  challenged  law.  This  hospital  was  one  serving  indigent  residents  in  Fulton 
and  DeKalb  Counties,  and  was  a  unit  of  the  local  government  in  Georgia  and  was 
locally  controlled  and  funded  by  such  government.  In  the  course  of  discussing  the 
question  of  the  validity  of  the  statutory  requirement  for  advance  approval  by  a 
hospital  abortion  committee  before  an  abortion  could  be  performed  in  a  hospital 
and  not  be  subject  to  the  sanctions  of  the  criminal  law  drawn  in  question.  Section 
26-1202(b)(5),  Criminal  Code  of  Georgia,  the  Court  observed  that  despite  its 
invalidation  of  this  part  of  the  anti-abortion  criminal  law 

"the  hospital  itself  is   otherwise  fully   protected.    Under    %  26-1202 {e)    the 
hospital  is  free  not  to  admit  a  patient  for  an  abortion.  It  is  even  free  not  to  have 
an  abortion  committee.  Further  a  phj-sician  or  any  other  employee  has  the 
right  to  refrain,  for  moral  or  religious  reasons,  from  participating  in  the 
abortion  procedure.  These  provisions  obviously  are  in  the  statute  in  order  to 
afford  appropriate  protection  to  the  individual  and  to  the  denominational 
hospital.  Section  26-1202{e)  affords  adequate  protection  to  the  hospital  .  .  ."  " 
While  the  Georgia  law  was  drawn,  as  the  Court  suggests,  in  order  to  protect  the 
individual  and  denominational  hospital,  the  Court  also  necessarily  concludes  that 
the  statute  was  drawn  generally  so  as  to  include  Gradj'-  Memorial  Hospital,  a 
county-owned,  operated,  and  maintained  hospital.  The  effect  of  the  Court's  state- 
ment is  to  recognize  explicitly  and  clearh-  the  traditional  power  of  government  to 
control  the  use  of  its  own  propertj-,  employees,  and  tax  funds  and  to  exercise  that 
control  in  such  manner  as  it  sees  fit  with  respect  to  permitting  or  directing  a 

62  500  F.  2d  at  146. 

«3  495  SF.  2d  at  1346. 

«<  Doe,  supra,  410  U.S.  at  197. 
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government-owned,  operated,  and  maintained  hospital  to  refuse  to  admit  patients 
for  an  abortion. 

In  recognizing  this  traditional  power  of  government  to  control  and  dispose  of 
public  property  as  well  as  tax  funds  and  to  regulate  the  conduct  of  its  employees, 
the  Supreme  Court  was  following  a  long  line  of  previous  decisions.  The  exercise 
of  Congressional  power  to  contract  or  to  control  or  dispose  of  public  property 
"does  not  rapresent  an  exercise  of  regulatory  power."  ''^  It  was  only  the  regulatory 
power  of  government  that  was  drawn  in  question  in  Roe  and  Doe.  The  spending, 
property,  and  contract  powers  of  government  are  different  and  far  more  extensive 
powers  of  government  than  its  regulatory  powers.  As  the  Supreme  Court  stated 
in  the  Perkins  case: 

"Like   private   individuals   and   businesses,    the    Government  enjoys  the 
unrestricted  power  to  produce  its  own  supplies,  to  determine  those  with 
whom  it  will  deal,  and  to  fix  the  terms  and  conditions  upon  which  it  will 
make  needed  purchases."  "^ 
And  as  the  Supreme  Court  stated  in  State  of  Alabama  v.  State  of  Texas: 

"The  power  of  Congress  to  dispose  of  any  kind  of  property  belonging  to  the 
United  States  'is  vested  in  Congress  without  limitation'  .  .  .  'For  it  must 
be  borne  in  mind  that  Congress  not  only  has  a  legislative  power  over  the 
public  domain,  but  it  also  exercises  the  powers  of  the  proprietor  therein.' 
Congress  'may  deal  with  such  lands  precisely  as  an  ordinary  individual  may 
deal  with  farming  property.  It  may  sell  or  withhold  them  from  sale.'  Article 
4,  Section  3,  CI.  2  of  the  Constitution  provides  ithat  'The  Congress  shall 
have  power  to  dispose  of  and  make  all  needful  Rules  and  Regulations  respect- 
ing the  Territory  or  other  Propertj^  belonging  to  the  United  States.'  The 
power  over  the  public  land  thus  entrusted  to  Congress  is  without  limitations. 
'And  it  is  not  for  the  courts  to  say  how  that  trust  shall  be  administered.  That  is 
for  Congress  to  determine.'  "  ^' 
Lower  federal  courts  have  recognized  a  similar  power  of  state  government  rela- 
tive to  spending,  public  propert.y,  and  public  contracts. 

Thus,  the  position  articulated  by  the  Supreme  Court  in  the  Doe  case  recognizing 
the  validity  of  a  government  authorization  or  direction  to  a  government-owned, 
operated,  and  maintained  hospital  to  refuse  to  admit  patients  for  abortions  was 
in  line  with  a  long  line  of  decisions  of  unquestioned  precedential  value  for  today 
with  respect  to  the  spending,  property,  and  contracts  powers  of  both  the  States 
and  the  United  States.  Indeed,  it  has  been  generally  recognized  that  the  power  of 
the  United  States  and  of  a  state  to  exercise  the  nonrcgulatory  powers  of  controlling 
and  dis]3osing  of  public  property,  of  contracting,  and  of  spending  for  subserving 
the  public  interest  has  become  in  the  twenthieth  centurj^  an  institution  plajang  a 
major  part  in  the  economic,  social,  and  political  life  of  the  nation  and  one  of  the 
truly  significant  governmental  inventions  of  this  century.  For  all  of  the  above 
reasons,  it  is  submitted  that  the  decisions  in  Hodgson,  Nyberg,  and  Hale  Hospital 
made  a  fundamental  error.  They  failed  to  distinguish  between  the  invalidation  in 
Roe  and  Doe  of  an  exercise  of  the  regulatory  power  of  government  through  the 
use  of  criminal  sanctions  to  penalize  private  action  in  obtaining  and  performing 
abortions  prohibited  by  a  criminal  statute  and  the  almost  universal  sustaining  of 
exercises  of  the  nonregulatory  powers  of  government  involved  in  spending,  con- 
trolling and  disposing  of  public  property,  and  making  public  contracts  for  sub- 
serving public  purposes  deemed  appropriate  hj  the  people  and  their 
representatives. 

Because  Congress  does  have  what  the  Supreme  Court  has  explicitly  recognized 
to  be  virtually  unlimited  power  in  these  nonregulatory  fields  of  public  action,  it 
becomes  important  for  Congress  to  assiane  an  extensive  role  in  cutting  off  the  use 
of  public  property  and  funds  and  the  making  of  public  contracts  for  the  purpose  of 
performing  or  promoting  the  performance  of  abortions  other  than  those  done  for 
the  purpose  of  preventing  the  death  of  the  mother.  This  is  a  role  which  Congress 
can  play  by  way  of  supporting  the  achievement  of  the  real  and  actual  purposes  of 
the  framers  of  the  Thirteenth  and  Fourteenth  Amendments.  It  is  a  role  that  can 
be  most  effective  also  for  this  purpose.  It  is  a  role  that  when  performed  prevents 
persons  who  oppose  abortion  from  being  made  parties  against  their  will  to  the 
destruction  of  human  lives. 

This  presentation  has  outlined  the  steps  that  Congress  may  take  to  deal  with 
the  problem  of  abortion  created  by  the  Supreme  Court's  decisions  in  Roe  and  Doe, 
by  their  grossly  erroneous  application  of  the  Fourteenth  Amendment.  It  has 
pointed  out  the  great  need  for  a  statute  speaking  to  the  standing  of  unborn  children 

«5  Prrkim  v.  Lukens  Steel  Co.,  310  U.S.  113  at  129  (1940). 

«« Id.  at  127. 

w  347  US.  272,  at  273-274  (1954'). 
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and  their  fathers  to  sue  and  defend  in  federal  courts  in  order  that  those  most  di- 
rectly affected  by  those  decisions  in  an  adverse  way  may  once  more  seek  to  ob- 
tain the  proper  application  of  all  constitutional  and  statutory  provisions  bearing 
upon  their  respective  interests  in  the  lives  of  unborn  children.  It  has  suggested 
the  role  that  Congress  can  play  in  exercising  its  power  to  legislate  under  the 
Thirteenth  Amendment  by  way  of  protecting  the  interest  of  fathers  in  their  un- 
born children  and  by  way  of  protecting  either  selectively  or  broadly  the  lives 
of  uniiorn  children  in  a  direct  manner.  It  has  finally  suggested  that  Congress 
has  all  along  possessed  the  set  of  powers  with  respect  to  spending  public  funds, 
controlling  the  use  of  puVjlic  property,  and  making  public  contracts  that  can  con- 
fine abortion  to  the  private  sector  and  prevent  it  from  spilling  over  into  the  pub- 
lic sector  until  Roe  and  Doe  have  been  reversed  by  a  constitutional  amendment. 
All  of  the  developments  in  the  law — both  judicial  and  legislative — since  Roe  and 
Doe  reviewed  in  this  presentation  point  toward  the  need  for  implementing  these 
suggestions. 

Congressman  John  A.  Bingham,  the  author  of  the  first  section  of  the  Fourteenth 
Amendment,  once  said:  "A  people  to  be  great  must  be  just".^^ 

Our  American  people  want  to  be  just  toward  unborn  children.  Congress  can  as- 
sist our  people  to  treat  them  justly  by  submitting  a  constitutional  amendment  such 
as  S.  J.  Res.  6,  10,  or  1 1  for  ratification  and  by  enacting  measures  to  protect  their 
lives  and  their  fathers'  interest  in  them  under  the  authorit}'  it  clearh'  has  for  this 
purpose  in  the  Constitution. 

Mr.  WiTHERSPOON.  I  labored  over  this  statement.  I  have  been  in 
this  movement  for  4  years  as  a  i)ro  bono  lawyer,  primarily,  and  one 
of  my  students  like  \ls.  Weddington,  brought  me  into  the  movement 
and  came  to  my  desk,  a  three-time  legislator  now  in  Washington,  and 
asked  me — there  are  children  who  are  being  destroyed  by  Federal 
physicians  in  San  Antonio.  I  am  tokl  that  they  are  many,  many 
months  along.  I  will  not  go  into  detail  about  what  he  was  told  by  a 
nurse,  and  he  said,  I  do  not  know  enough  to  handle  the  case  and  I 
have  no  money. 

And  I  said  I  did  not  know  enough  and  I  did  not  have  enough  mone}^, 
but  together  we  brought  one  of  the  major  cases  to  defend  unborn 
children  who  are  being  destro^^ed,  today,  this  hour  in  all  probability, 
b}'  federally  paid  physicians  in  a  Federal  hospital  in  San  Antonio,  Tex. 

We  have  deep  problems.  This  problem  that  you  have  raised  and 
come  back  to,  time  and  time  again,  is  a  deep  problem  to  me.  What 
do  you  do  with  a  live-born  child  who  is  not  viable? 

I  am  going  to  refer  you  to  the  most  monstrous  decision  in  the  history 
of  civil  rights  adjudication,  the  Hodgson  case  which  passed  upon  the 
constitutional  validity  of  a  State  provision  which  required  no  more 
than  ordinar\^  reasonable  medical  procedure  be  provided  a  live-born 
child,  a  fetus  that  had  just  been  aborted  alive. 

And  that  Court  held  it  to  be  unconstitutional  because  it  did  not 
comply  with  the  Court's  definition  of  viability.  It  could  be  less  than 
24  weeks  of  gestational  age. 

Senator  Bath.  Ordinary,  reasonable  medical  care? 

Mr.  WiTHERSPOOX.  Yes,  something  of  that  sort,  very  close.  The 
same  issue  is  involved  in  the  Danforth  case,  which  has  also  been 
discussed  here  today.  It  is  one  of  the  bright  lights  we  have  had  in 
two-plus  years  of  difficult  legislation  and  hard  work  for  the  civil 
rights  lawA^er  on  the  other  side. 

It  is  a  good  opinion.  It  faces  the  issues  and  it  gives  3^ou  a  great  deal 
of  material  which  we  need  to  think  about.  Thank  God  we  have  a 
decision  now  of  a  three-judge  court  which  has  faced  some  of  the 
crucial  issues  raised  bv  these  more  recent  statutes. 


'  Congressional  Globe,  42nd  Cong.,  1st  Sess.  (1871)  p. 
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And,  do  j'^oii  know  what  it  said  with  respect  to  this  live-born  child 
who  might  not  be  "viable",  who  would  not  be  viable  and  yet  is  pro- 
tected by  this  provision? 

It  said,  the  Supreme  Court  defined  "viable"  and  if  this  child  is  not 
viable  tliis  provision  is  permitting  the  protection  of  the  child.  In 
effect,  this  is  what  they  were  saying.  This  provision  permits  the 
protection  of  a  child  that  undercuts  the  physician's  authority  under 
Roe  V.  Wade  to  determine  whether  a  child  is  viable,  focused  upon  the 
second  issue  which  you  have  raised  time  and  time  again,  not  upon  the 
issue  of  whether  you  should  have  an  abortion,  and  the  physician's 
authority  under  Boe  v.  Wade  to  determine  that  issue,  you  know,  of 
abortion  or  not,  in  light  of  the  viability  of  the  child  and  in  hght  of  the 
statute  which  protects  viable  children. 

But,  focused  upon  another  provision  of  that  statute  this  is  the 
Minnesota  statute,  and  it  had  a  provision,  basicall}^,  the  same  as  the 
Missouri  statute.  And,  focused  upon  that  statute  which  required 
reasonable  medical  procedures  after  the  aborting  alive  of  that  child. 

This  three-judge  court  in  Minnesota  said  that  this  is  unconsti- 
tutional. It  invades  the  province  of  a  physician  to  determine  viability, 
and  the  child  is  out  on  the  table;  take  it  50  feet,  or  100  feet  to  the 
normal  pediatric  services  of  a  hospital  and  it  has  a  chance,  perhaps,  to 
survive. 

I  was  in  the  case  of  Israel  v.  Doe,  which  is  the  second  major  case,  in 
my  opinion,  to  come  before  the  Supreme  Court  of  the  United  States 
in  this  instance.  I  was  representing  the  attorney  general  of  the  State 
of  Rhode  Island  and  a  right  to  life  organization  there,  and  also 
Anne  Frank  who  was  the  state-appointed  guardian  for  an  unborn 
child,  the  unborn  children  of  the  plaintiffs,  who  were  seeking  authority 
to  destroy  their  child,  and  to  get  that  authority  by  getting  the  new 
statute,  the  new  antiabortion  statute,  declared  to  be  unconstitutional. 

And,  in  that  case,  I  suggest  to  you  we  had  the  same  issue.  We 
had  an  effort  to  represent  the  unborn  child,  who  was  then  and  there 
alive.  Senator.  One  of  them  was  somewhere  between  22  and  24  weeks 
of  gestational  age  at  the  time  of  the  judgment  of  the  trial  court. 
Justice  Patine  sitting  in  that  case.  We  asked  for  intervention  of  the 
State-appointed  guardian  by  a  Rhode  Island  State  court,  that  this 
petitioner  come  in  and  represent  these  children. 

At  that  time,  we  did  not  know  that  two  of  them  had  already  been 
aborted,  one  the  day  the  complaint  had  been  filed  and  the  other 
4  days  later,  even  before  we  had  gotten  to  the  point  of  arguments 
in  the  case  or  anything. 

But,  one,  presumably,  was  still  alive — the  type  of  child  you  have 
been  talking  about.  The  child  was  22  to  24  weeks  of  gestational  age. 
We  asked  again,  and  do  you  know  what  Judge  Patine  told  us?  Again 
I  think  this  is  one  of  the  most  monstrous  decisions  also,  but  this  time 
not  on  substance  but  on  procedure,  upon  standard,  he  said  to  us. 
An  unborn  child  has  to  be  a  person  to  come  to  court  to  have  standing 
to  argue  constitutional  protection.  And  he  was  sustained  in  his 
position  on  this  decision  by  the  First  Circuit  Court  of  Appeals. 

And,  the  Supreme  Court  of  the  United  States,  faced  ^\dth  this  issue- 
just  in  fairness  to  someone  who  is  going  to  lose  their  life  and  there  is 
a  chance  for  the  Court  to  hear  and  to  protect  that  life  if  it  heard  the 
right  arguments — now  that  Court  turned  down  standing  for  the 
unborn  children  represented  by  a  state  appointed  guardian. 
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It  turned  down  standing  for  the  fathers  of  unborn  children  of  the 
plamtifl  pregnant  women's  class,  and  while  the  Court  did  not  explain 
why  it  did  not  grant  standing  to  fathers  of  unborn  children  it  is 
reasonabl}^  clear,  that  what  it  meant  was  if  the  child  did  not  have 
standing— Ms.  Weddington's  argument,  drawn  from  the  Court's 
statement  in  Coe  v.  Gerstein,  the  Florida  case  on  father's  consent 
provisions,  if  the  baby,  the  unborn  child  does  not  have  standing, 
then  why  should  anyone  else  have  standing? 

Either  the  State-appointed  guardians  or  the  father  of  unborn 
children  who  wanted  to  represent  them  and  protect  their  lives 

Senator  Bayh.  You  may  disagree  with  the  premise  of  the  status 
of  the  cliild,  but  if  that  is  a  reasonable  conclusion  to  reach  vis-a-vis 
others,  is  it  not? 

Mr.  WiTHERSPOOX.  In  that  case,  Senator — and  I  made  a  judgment 
before  I  came  here  that  I  realh^  should  not  spend  much  time  with 
this,  important  as  it  is,  and  important  as  a  recommendation  of  what 
I  have  of  what  Congress  can  do  to  rectify  this  monstrous  wrong 
against  the  unborn  child  and  fathers  of  unborn  children.  Wholly 
apart  from  the  statute,  one  thing  Congress  can  do  is  to  give  us  a 
standing  statute  saying  that  Fecleral  courts  are  without  authority 
to  deny  standing  to  unborn  children  and  their  fathers  simply  upon 
the  ground  that^  the  unborn  child  is  not  a  person  under  the  14th 
amendment. 

In  the  Israel  v.  Doe  case,  we  raised  all  kinds  of  questions  that,  of 
course,  the  Supreme  Court  did  not  focus  upon.  Some  of  these  the 
Court  had  explicitly  said  we  did  not  focus  on  in  the  Eoe  v.  Wade 
decision.  We  were  unable  to  raise  those.  These  were  issues  that  were 
personal  to  the  unborn  child. 

One  example  is  the  citizenship  clause  issue.  For  example,  the  13th 
amendment  issue,  which  I  would  like  to  get  to  very  shortl}^  I  think 
these  issues  are  some  of  the  most  important  things  my  paper  has  to 
present  to  you. 

Now,  having  said  that  by  wa}^  of  introduction,  let  me  if  I  ma}' 
come  back  and  tell  you  what  my  paper  is  trying  to  present.  The 
paper,  essentiall}',  is  concerned  wdth  first  of  all  saying  to  you  that 
as  a  constitutional  law  scholar  and  as  a  scholar  in  the  field  of  civil 
and  political  rights,  there  has  never  been  a  decision,  in  my  humble 
opinion,  that  has  been  as  erroneous  and  as  tragic  as  Roe  v.  Wade  and 
Doe  V.  Bolton. 

I  do  not  think  that  the  testimon}'  that  you  received  on  October 
the  8th  at  all  approached  the  degree  and  depth  of  the  erroneousness. 
The  intuition  you  have  for  human  life  which  3^ou  have  manifested 
time  and  time  again  in  these  hearings,  I  am  glad  to  hear  it  myself — to 
be  here  before  you  and  hear  it  and  listen. 

The  intuition  you  have  for  human  life  is  the  intuition  for  human 
life  that  Senators  and  Representatives  of  this  Congress  had  all  the 
way  from  1860  to  1875.  Since  Roe  v.  Wade,  I  did  not  have  much  time 
in  Roe  v.  Wade  to  write  the  brief  I  wrote — I  had  about  40  daj^s. 
Someone  asked  me  to  wiite  this  brief  like  someone  asked  Ms.  Wedding- 
ton  to  bring  the  case.  I  had  only  about  40  days  to  write  the  brief.  I 
did  not  bring  it  today,  but  I  would  like  to  make  the  brief,  that  I 
wrote  there  in  about  40  days  at  night  and  weekends,  while  I  taught, 
part  of  the  record. 
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I  would  like  to  put  it  before  j^ou,  Senator  Bavh.  I  would  like  to 
put  before  you  the  brief  in  the  Israel  v.  Doe  case  that  I  wrote  in 
support  of  the  attorne}^  general  of  Rhode  Island  and  I  would  like 
to  put  the  brief  before  you  in  the  Harring  case,  also,  that  I  wrote, 
where  we  sought  to  protect  unborn  children  being  destroj'ed  b}" 
federally  paid  ph3^sicians  in  San  Antonio,  Tex. 

Senator  Bayh.  I  think,  before  you  go  further,  let  me  say  although 
you  and  I  may  differ  in  degree  here,  I  think  that  inasmuch  as  I  did 
say  for  the  record  in  firm  conviction  the  gratitude  that  I,  as  one 
Senator  and  one  citizen  had,  for  Mr.  Morgan's  contribution  to  the 
civil  rights  and  indiAadual  liberties  issue,  I  think  I  should  also  express, 
a  sense  of  gratitude  that  I  feel  for  the  fact  that  you  also  have  assumed 
some  very  courageous  positions  at  an  early  stage  on  the  rights  of 
individual  citizens  that  were  being  denied  in  the  State  of  Texas  and 
elsewhere  in  the  United  States. 

I  want  to  say  that  I  am  deeply  appreciative  and  certainl}^  this 
entire  committee  is,  for  the  contribution  yon  have  made  in  the  past. 
Now,  please  proceed. 

Mr.  WiTHERSPOON.  Thank  you. 

I  would  like  to  say  the  first  part  of  the  paper  is  directed  toward 
what  was  the  real  purpose  of  the  framers  of  the  13th  and  14th  amend- 
ments with  respect  to  the  protection  of  persons.  I  have  spent  2  3'ears 
going  over  such  authoritative  sources  as  the  Congressional  Globe  and 
other  authoritative  sources  and  it  is  undeniable.  Senator,  in  my 
opinion,  and  I  will  stake  my  reputation  as  a  constitutional  lawyer 
and  scholar.  It  is  undeniable  if  you  examine  this  evidence  of  those 
who  framed  these  provisions.  It  is  undeniable.  No.  1,  that  the  ones 
who  framed  them  meant  as  their  principal  purpose — not  a  purpose 
but  principal  purpose — to  change  the  definition  of  "person"  and  to 
change  it  from  a  concept  of  a  being  whom  the  Suprerne  Court  of  the 
United  States  could  define  to  be  within  the  protection  or  without 
the  protection  of  the  civil  rights  guaranteed  by  that  Constitution 
into  a  definition  which  took  away  that  authority  of  the  Suprerne  Court 
and  of  this  Congress  and  of  the  Chief  Executive  and  the  administrative 
agencies  of  the  Federal  Government  and  of  any  State  authority. 

It  is  undeniable.  I  say  that  as  a  constitutional  law  scholar  and  I 
have  spread  that  evidence  briefly  and  in  gist  form  in  my  memorandum 
to  you.  That  is.  No.  1. 

Moreover,  it  is  undeniable  that  the  purpose,  as  an  actual  fact,  was 
to  protect  the  unborn  child.  They  knew  all  about  the  unborn  child. 
The  leading  legal  medical  scholar  in  this  field,  chairman  of  the  Com- 
mittee on  Criminal  Abortion,  Dr.  Horatio  R.  Storer  of  Boston,  time 
and  time  again  in  the  period  between  1859  and  the  year  the  14th 
amendment  was  submitted  to  the  legislature  for  ratification,  took 
the  position  that  the  unborn  child  is  from  conception  forward  at  all 
stages  of  gestation  to  live  birth  a  human  being. 

And  I  say  to  you  further.  Senator,  it  is  undeniable  that  our  Senator^ 
and  our  Congressmen  of  those  days  knew  this  and  had  legislated  not 
once  but  twice  specifically  to  protect  the  unborn  child.  They  legislated 
in  the  year  1866  to  provide  that  protection  in  a  general  form  and  they 
legislated  in  1973  to  provide  it  in  a  very  specific  form. 

Senator  Bayh.  Professor  Witherspoon,  was  the  subject  of  abortion 
brought  into  the  congressional  debates  at  the  time  those  very  impor- 
tant constitutional  amendments  were  discussed  in  the  Congress  in  the 
House  and  the  Senate? 


541 

Mr.  WiTHERSPOON.  Specifically,  it  came  into  the  debates  I  would 
say  onl}^  in  1873  with  the  enactment  of  the  second  of  the  legislative 
measures  by  Congress.  But  in  terms  of  talking  about  the  type  of 
people  that  thev  wanted  to  protect  by  the  13th  amendment,  by  the 
District  of  Columbia  Anti-Slavery  Act  of  1862,  the  same  Senators 
talking,  the  same  Congressmen  talking,  it  is  very  clear  they  specifi- 
cally mentioned  the  unborn.  They  referred  to  even  one  specific  case — 
it  is  there  for  you  to  examine — of  a  slave  woman  who  was  pregnant 
and  who  was  given  in  pledge  by  her  black  husband,  who  was  not  a 
slave  but  a  free  man  in  the  District.  Undoubtedly,  he  was  in  a  terrible 
situation.  But  in  any  event,  however,  the  pledge  came  into  being. 
There  was  a  pledge.  And  there  was  one  child  born  and  living  at  the 
time  the  pledge  was  made.  And  this  creditor,  according  to  the  report 
that  is  in  the  Congressional  Globe,  took  this  slave  woman  and  then 
applied,  at  the  time  that  the  unborn  child  had  been  born,  and  took 
cognizance  over  the  unborn  child  at  that  j^oint. 

So  there  was  a  concern.  The  word  even  referring  to  the  fact  that 
she  was  pregnant,  carrA'ing  an  unborn  child,  was  underlined  at  this 
point. 

Senator  Bayh.  I  want  to  make  absolutely  certain  because  of  the 
depth  of  the  feeling  of  a  witness  like  yourself  and  those  on  the  other 
side.  Very  eloquently  and  very  forthrightly,  I  think  most  of  our  wit- 
nesses have  made  the  best  possible  case  they  can  and  I  have  been 
trying  to  make  absolutely  certain  we  did  not  get  over  the  line  acciden- 
tally as  to  what  actually  did,  indeed,  happen  and  what  does,  indeed, 
exist  here. 

So  let  me  interrupt  you  briefly  here  to  make  certain  that  I  under- 
stand what  vou  said. 

What  was"  the  date  of  the  passage  of  the  13th  and  14th  amendments? 

Mr.  WiTHERSPOON.  1865  for  the  13th  amendment  and  1868  for 
the  14th  amendment.  It  was  submitted  in  1866.  I  would  have  to  give 
vou  a  precise  month.  About  April. 

Senator  Bayh.  W^hat  was  the  date  of  passage  of  the  District  of 
Columbia? 

Mr.  WiTHERSPOOX.  1862. 

Senator  Bayh.   1862? 

Mr.  WiTHERSPOON.  That  is  right. 

Senator  Bayh.  In  other  words,  it  predated  the  13th  and  14th 
amendments. 

Mr.  WiTHERSPOON.  That  is  right.  By  3  years  one,  by  4  years  the 
other,  so  far  as  submission  was  concerned. 

Senator  Bayh.  And  you  say  that  many  of  the  same  people  who  are 
arguing  for  the  D.C.  Slavery  Act  were  present  and  arguing  in  sui)port 
of  the  13th  and  14th  amendments  3  and  6  years  later. 

You  say  in  the  earlier  legislation,  the  D.C.  Slavery  Act,  there  was 
discussion  of  the  unborn. 

Mr.  WiTHERSPOON.  That  is  right,  as  well  as  ^dth  respect  to — I 
can  saj^  very  assuredly  that  there  was  discussion  of  who  is  a  human 
being  and  when  is  one  a  human  being  and  one  having  these  inalienable 
rights.  This  is  in  all  three  discussions. 

Senator  Bayh.  All  right,  if  it  is  there,  please  correct  me,  but  I  have 
not  found  that  specific  reference  to  the  unborn. 

Mr.  WiTHERSPOON.  I  would  be  happy  to  supply  them  to  you. 
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Senator  Bayh.  In  terms  of  the  discussion  of  the  13  th  and  14  th 
amendments,  the  staff  and  I  have  not  found  specific  reference  to  the 
unborn  in  that  debate. 

Now  is  that  erroneous? 

Mr.  WiTHERSPOON.  I  think  it  is,  Senator.  In  terms  of  what  we  are 
talking  about,  we  are  not  talking  about  a  statute. 

Senator  Bayh.  Well,  let  me  just  interrupt  now.  Indeed,  there  was 
a  statute  passed  in  1862  in  which  the  proponents  specifically  referred 
in  some  length  about  the  slave  woman — in  describing  a  person's 
human  rights.  It  specifically  referred  to  the  unborn.  It  would  seem  to 
me  they  would  have  been  equally  specific  in  referring  to  it  in  the 
debate  when  the  13th  and  14th  amendments  were  discussed. 

Mr.  WiTHERSPOON.  All  right,  let  me  respond  to  that.  One  of  the 
things  I  tried  to  demonstrate  here  is,  first  of  all,  I  do  not  think  it 
is  undeniable  on  the  evidence  that  the  effort  was  to  establish  that 
person  and  human  being  from  and  after  the  14th  amendment,  from 
and  after  the  13th  amendment,  were  to  be  interchangeable  terms. 
B}^  person  you  mean  human  being,  by  human  being  you  mean  person. 
You  are  talking  about  a  being  who  is  to  be  protected  by  all  that 
protects  a  human  being  in  the  Constitution,  and  it  was  to  prevent 
anyone  who  was  a  human  being  from  not  having  this  protection. 

Stage  No.  2  at  the  general  level  is  the  conception  of  who  is  a  human 
being.  Congressman  Bingham,  you  name  him.  I  do  not  see  anyone 
who  does  not  take  the  position  in  there  and  explicitly  so,  that  a 
human  being  is  created  by  God. 

You  and  I,  not  I,  and  I  do  not  say  you,  but  many  people  today 
would  say,  "Well,  that  is  old  hat,"  a  religious  view  of  man  or  a  humane 
view  of  man  which  says  that  what  he  is  comes  into  being  at  a  very 
early  point  in  time  and  is  spiritual.  I  say  that  might  be  scoffed  at 
and  I  think  that  is  part  of  the  problem  with  people  today. 

wSenator  Bayh.  Well,  with  all  respect,  I  would  not  want  to  say  that 
all  of  those,  or  even  the  majority  of  those  on  the  other  side  of  this 
argument  from  you  would  disagree  with  your  feeling  and  my  feeling 
about  divine  providence  having  a  role  in  the  joinder  of  the  male  and 
female  at  an  early  stage.  But  I  would  still  get  back,  if  I  might,  to  the 
query  and  the  wonder  I  have.  Here  we  are  defining  what  we  are  basing 
our  arguments  on  and  you  have  heard  me  express  the  concern  that, 
particularly  for  part  of  this  argument  I  am  deeply  concerned.  I 
guess  I  am  concerned  with  it  all.  But  I  have  a  differing  conclusion 
at  least  as  of  now  at  various  stages  here.  But  in  determining  what  we 
are  basing  this  argument  on,  the  concern  that  we  have,  I  find  it 
difficult  to  follow  your  logic,  with  all  due  respect. 

Mr.  WiTHERSPOON.  I  have  no  difficulty  with  it  and  a  lot  of  people 
do  not,  and  it  is  good  constitutional  procedure.  It  is  a  procedure  the 
court  did  not  follow.  It  did  not  ask  the  question  what  was  the  actual 
purpose  of  the  framers  of  the  14th  amendment.  It  never  asked  it. 

What  it  did  was  to  look  at  other  parts  of  the  Constitution  than  the 
14th  and  13th  amendments. 

Senator  Bayh.  I  do  not  think  you  could  say  Mr.  Cliief  Justice  or 
Mr.  Justice,  the  same  people  that  were  specifically  referring  to  the 
unborn  by  the  slave  woman  and  this  kind  of  thing  in  the  District  of 
Columbia  statute  in  1862  express  that  in  the  same  detail  in  the 
congressional  debate  3  and  6  years  later. 
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Mr.  WiTHERSPOox.  Senator,  they  wrote  in  the  same  language  in 
the  District  of  Cohimbia  statute  that  they  wrote  in  the  13th  amend- 
ment. There  is  no  difference  in  the  language  there  so  far  as  the  basic 
formula  for  protecting  human  beings.  No  slavery  or  involuntary 
servitude  should  exist.  It  was  essentially  this. 

Senator  Bayh.  Why  did  not  those  same  people  who  were  very 
eloquent  in  bringing  in  the  unborn  before  the  District  of  Columbia 
slavery  statute  express  it  in  the  same  terms? 

That  really  is  sort  of  an  amazement  to  me  that  they  did  not  really 
bring  it  in  there. 

Mr.  WiTHERSPOOx.  It  does  not  amaze  me,  Senator,  because  they 
followed  very  good  practice  in  this  Congress  of  the  United  States. 
When  you  have  good  language  that  everybody  understands  and 
particularly  when  it  is  going  to  be  a  basic  approach  to  a  problem, 
you  use  it.  And  the  Northwest  ordinance  used  this  language  and  this 
point  was  specifically  discussed. 

Why  do  you  not  change  what  the  Northwest  ordinance  said  about 
slavery  and  involuntary  servitude? 

Senator  Bath.  Well,  I  have  been  involved  in  more  than  one  area. 
Just  to  mention  a  couple,  I've  been  involved  in  the  voting  rights  of 
18-,  19-,  and  20-year  olds,  both  from  the  constitutional  amendment 
standpoint  and  from  the  statutory  standpoint.  I've  been  involved  in 
the  constitutional  amendment  for  women's  rights,  ERA,  and  also  in 
several  statutes  like  title  IX  and  the  Higher  Education  Act,  where  I 
have  had  a  chance  to  discuss  both  the  legislative  lawmaking  responsi- 
bility and  the  constitutional  responsibility.  We  have  gone  into  some 
detail  and  used  the  same  rationale.  W^e  have,  indeed,  used  that  slave 
woman  argument  to  support  the  constitutional  amendment  that 
came  after  the  law. 

That  is  why  I  express  that  concern.  Obviousl}^,  we  reach  a  different 
conclusion.  I  do  not  want  to  take  any  of  your  further  time. 

Mr.  WiTHERSPOOX.  I  hope  you  are  willing  to  present  this  to  the 
members  of  your  committee.  Senator,  and  that  you  will  have  an  oppor- 
tunity to  read  it  and  the  bare  bones  presentation  that  I  have  made 
continues.  It  continues  over  to  the  13th  amendment.  For  example, 
when  we  get  to  talking  about  the  protection  of  the  father,  because  my 
belief  is  that  there  is  a  role  for  Congress,  I  think  that  you  can  legislate 
under  the  13th  amendment  to  protect  the  father.  I  think  you  should 
legislate  to  protect  the  father. 

You  are  given  in  section  2  of  the  13th  amendment  the  authority  to 
legislate,  to  carry  out  the  provision  of  section  1.  And  I  would  suggest 
there  is  no  question  about  the  father  being  here  in  being,  there  is  no 
question  about  what  they  wanted  for  the  father,  the  slave  father. 
And  as  Senator  Jacob  Howard  of  Michigan  said,  and  this  is  one  of  the 
better  statements,  "Its  intention  was  to  make  him  the  opposite  of  a 
slave,  to  make  him  a  free  man."  And  what  are  the  attributes  of  a  free 
man  according  to  the  universal  understanding  of  the  American  people? 
Is  a  free  man  to  be  deprived  the  right  of  acquiring  property,  the  right 
of  having  a  family,  a  wife,  children,  home?  What  kind  of  a  right  is  it 
to  a  father  that  they  were  very  much  concerned  with? 

And  almost  every  one  of  the  Senators,  almost  eveiy  one  of  the 
Congressmen  who  talked  about  this,  and  there  were  many,  were 
concerned  with  what  happened  to  the  slave  father.  We  are  not  talking 
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about  a  black  father  only.  The}^  made  it  clear  they  were  talking  about 
fathers  generally,  whether  they  be  a  Mexican  peon  father,  whether 
they  be  a  Chinese  father,  whether  the  father  be  a  white  father — they 
were  concerned  about  white  slaves  at  this  time. 

So  this  apphes  across  the  s])ectrum  of  fathers.  They  were  concerned 
with  the  mtegrity  of  being  a  father,  the  denial  of  the  paternal  relation 
which  slavery  and  the  slave  codes  imposed  upon  the  slave  father,  and 
what  Bingham  said  was  a  blasphemy  against  the  divine  beauty  of  life. 
The  concern  lies  especially  in  what  slavery  did  to  the  father;  it  was 
bad  enough  \viih  respect  to  the  mother  and  the  children,  and  this  Avas 
sden  relating,  not  merely,  of  course,  to  the  father  and  others,  but  it 
was  the  father,  the  treatment  of  the  father,  the  taking  away  from  him 
the  things  that  were  deemed  most  important  in  the  family  so  far  as 
the  role  of  the  father  is  concerned. 

What  takes  it  away  more  definitively,  more  completely? 
Ms.  Weddington  says,  "Well,  if  you  cannot  agree,  you  turn  it  over  to  the 
mother."  But  that^is  not  what  the  court  in  the  Danforth  case  said. 
I  do  not  have  this  information,  apparently,  and  it  was  not  presented 
to  them  in  that  case.  But  nevertheless,  the  good  court  in  the  Danforth 
case  does  essentially  the  same  argument. 

I  say  it  has  further  backing.  It  has  backing  in  the  13th  amendment 
and  it  is  concerned  with  each  member  of  the  family — of  the  slave 
family.  What  we  are  talking  about,  Senator,  I  suggest  to  you,  is  the 
issue  of  slavery.  That  is  where  we  are  again.  The  American  people 
have  been  prone  to  slavery  more  so  than  any  other  Nation  perhaps  in 
modem  tunes.  And  we  are  still  with  it.  This  is  the  slavery  issue  all 
over  again.  It  is  the  slavery  issue  with  respect  to  what  the  framers  of 
the  13th  and  14th  amendments  meant  by  a  human  being — a  human 
being  who  obtains  life  from  God  from  conception.  They  knew  all 
about  conception.  And  they  were  working  in  a  period  when  the 
American  Medical  Association,  through  Dr.  Storer,  were  trying  to 
get,  as  they  were  successful  in  getting,  protection  for  the  unborn  child 
from  the  time  of  conception  forward.  And  there  were  32  changes  in 
legislation  between  1860  and  1875.  There  were  changes  going  back  as 
far  in  Vu-ginia  as  1849  specifically  directed,  which  I  can  demonstrate 
and  do  demonstrate  to  some  extent  here.  It  was  the  object  to  protect 
the  unborn  child. 

Congress  in  1873  specifically  outlawed  unlawful  abortion  in  certain 
areas  subject  to  its  jurisdiction.  The  only  ones  subject  to  its  juris- 
diction, as  a  matter  of  fact,  and  picked  up  and  referred  back  to  an 
earher  act  of  unlawful  abortion  that  had  been  spoken  to  by  Congress, 
the  only  act  that  I  can  find  is  the  1866  act  which  dealt  with  simulative 
crimes. 

Senator  Bayh.  I  do  not  want  to  belabor  this.  Now  I  have  asked 
my  staff  and  I  would  like  to  ask  you  also  if  you  can  find  in  the  Con- 
gressional Globe  or  Record  specific  references  to  that. 

Mr.  WiTHERSPEON.  I  have  given  you  some.  I  will  give  you  others. 

Senator  Bayh.  You  have  not  really  given  me  anything  out  of  the 
record  where  they  mentioned  this.  You  talked  about  other  acts  and 
the  participation. 

Mr.  WiTHERSPOON.  Some  of  them  I  referred  to  in  my  brief.  This  was 
an  apphcation  for  a  certiorari.  You  cannot  do  too  much  on  an  appli- 
cation, as  you  know. 
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Senator  Bayh.  Well,  I  thiiik  you  can  argue  if  there  was  or  was  not 
specific  reference  in  the  debate"^  to  this  at  the  same  time  all  of  this 
other  leo;islative   activity   that  you  have   described  was   going   on. 

Mr.  WiTHERSPOOX.  Not  if  you  are  talking  about  human  life,  Senator. 
When  you  talk  about  human  life,  you  try  to  interpret  purpose  copi- 
ously. You  do  not  do  it  in  hght  of  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Roe  v.  Wade. 

Senator  Bayh.  Well,  if  you  do  it  in  the  context  of  legislative  history, 
which  is  what  we  are  tr^dng  to  assess  here,  Professor,  I  think  you 
look  to  what  the  Congressmen  and  Senators  said  human  life  meant 
to  them.  That  is  why  I  would  like  to  get  any  evidence  and  any  specific 
reference  that  you  may  find  that  we  have. 

Mr.  WiTHERSPOOX.  Yes;  I  would  be  happy  to  supply  them. 

[The  information  referred  to  follows :] 

Joseph  P.  Witherspoon,  S.J.D., 

Austin,  Tex.,  September  12,  1975. 
Hon.  Birch  Bayh, 
U.S.  Senator  from  Indiana, 
108  Russell  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Bayh:  I  am  sending  you  with  this  letter  as  enclosures,  according 
to  my  promise  in  April,  in  addition  to  the  copy  of  the  corrected  transcript  of  my 
testimony  before  your  Subcommittee,  two  articles  (one  published  since  my  testi- 
nionv  and  the  other  to  be  published  shortly  in  the  Jurist),  two  briefs,  and  an 
Application  for  a  Writ  of  Certiorari.  The  articles  and  briefs  and  the  Application 
reflect  some  of  mv  continuing  research  with  respect  to  the  actual  purpose  of  the 
framers  of  the  Thirteenth  and  Fourteenth  Amendmens  submitted  in  1865  and 
1SG6,  the  District  of  Columbia  Abolision  of  Slavery  Act  of  1862,  the  Territorial 
Abolition  of  Slavery  Act  of  1862,  the  Federal  Assimilative  Crimes  Act  of  1866, 
and  the  Federal  Act  for  the  Supression  of  Trade  in  .  .  .  Articles  of  Immoral 
Tsf  (for  causing  "unlawful  abortion")  of  1873.  The  relevant  parts  of  the  briefs 
and  applicatior/are  indicated  in  my  suggestions  for  insertion  into  my  oral  testi- 
mony in  response  to  your  request  for  additional  information  at  page  246  thereof. 

I  have  also  enclosed  copies  of  three  of  the  statutes  which  are  especially  relevant 
in  determining  the  actual  purpose  of  the  framers: 

(a)  the  1860  Act  to  Authorize  Divorces  in  the  District  of  Columbia  (12  Stat.  60) 
which  in  haec  verba  deals  in  its  Section  6  with  unborn  children  at  the  time  th^y 
are  "begotten"  or  conceived  in  addition  to  dealing  with  children  who  have  already 
Ijeen  born  and  confers  upon  both  classes  of  children,  the  one  at  the  time  of  con- 
ception and  the  other  at  the  time  of  birth,  the  status  of  "legitimacy"  although 
they  are  the  children  of  parents  who  have  contracted  a  bigamous  marriage  under 
certain  circumstances. 

(b)  the  1S66  Act  More  Effectively  to  Provide  for  the  Punishment  of  Certain 
Crimes  against  the  United  States  (known  generally  as  the  Federal  Assimilative 
Crimes  Act)  (14  Stat.  13)  in  which  Congress  adopted  the  antiabortion  laws  of 
every  state  for  application  by  United  States  Courts  to  instances  of  abortion 
committed  ir  "any  place  which  has  been,  or  shall  hereafter  be  ceded  to,  and 
imder  the  jurisdiction  of  the  United  States".  The  law,  for  example,  adopted  the 
Indiana  antiabortion  law  of  1859  for  application  in  United  States  Courts  in 
Indiana  to  all  instances  of  abortion  committed  in  any  place  within  Indiana  "ceded 
to  and  under  the  jurisdiction  of  the  United  States"  such  as  a  military  post  or 
camp.  The  1859  Indiana  antiabortion  law,  as  you  know,  operated  to  protect  the 
xmborn  child  from  the  time  of  its  conception  and  prohibited  performace  of  any 


the  memorandum  submitted  to  you  last  April,  one  of  the  greatest  periods  of 
activity  in  the  enactment  of  modified  and  new  antiabortion  laws,  primarily  to 
provide  better  protection  of  unborn  children  because  of  the  legislative  campaign 
for  such  laws  that  was  conducted  by  the  American  Medical  Association  and 
individual  doctors  and  lawyers. 

(c)   the  1873  Act  for  the  Suppression  of  Trade  in  .  .  .  Articles  of  Immoral 
Use  ("for  causing  unlawful  abortion")  (17  Stat.  598).  Indiana  was  one  of  the  first 
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states  to  enact  a  law  of  this  type  in  1859,  as  recommended  in  1859  by  Dr.  Horatio 
Storer,  Chairman  of  the  Committee  on  Criminal  Abortion  of  the  American 
Medical  Association.  This  federal  statute  refers  specifically  to  the  crime  of  "unlaw- 
ful abortion"  as  already  existing  in  the  "places  within  the  exclusive  jurisdiction 
of  the  United  States",  an  express  reference  to  the  1866  Act  referred  to  in  (b)  above 
which  adopted  and  made  applicable  to  such  places  within  the  various  States 
state  anti-abortion  laws,  and  as  already  existing  in  the  "Territories  of  the  United 
States",  an  express  reference  to  the  anti-abortion  laws  of  those  Territories  such 
as  those  of  Arizona  (1865),  Colorado  (1861),  Idaho  (1863),  Kansas  (1859), 
Montana  (1864),  Nevada  (1861),  and  Washington  (1854). 

I  will  continue  to  keep  you  informed  of  the  results  of  my  research.  At  the  present 
time  I  am  examining  the  writings  and  speeches  of  members  of  the  House  and 
Senate  of  the  United  States  Congress  and  of  important  public  figures  of  the  time 
such  as  Harriet  Beecher  Stowe.  The  recent  results  of  my  research  are  truly  reward- 
ing in  every  respect  and  I  will  get  them  to  you  as  soon  as  practicaV^le.  They  strongl.y 
support  mV  thesis  as  to  the  actual  purpose  of  the  framers  to  protect  the  unborn 
child  from  the  point  of  conception  forward. 

Also  enclosed  in  my  amicus  brief  in  Roe  v.  Wade.  While  it  had  to  be  written  in 
an  incredibly  short  time,  it  is  a  good  one  in  my  opinion  and  still  illuminative  with 
respect  to  the  issue  of  purpose  of  the  framers  of  the  Fourteenth  Amendment. 
I  refer  especially  to  pages  33-37  thereof. 
Sincerely  yours, 

Joseph  P.   Witherspoon. 


Impact  of  the  Abortion  Decisions  Upon  the  Father's  Role 

(By  Joseph  Parker  Witherspoon) 

introduction 

In  its  1973  decisions  of  Roe  v.  Wade  '  and  Doe  v.  Bolton  -  the  Supreme  Court  of 
the  United  States  held  the  Texas  and  Georgia  anti-abortion  statutes,  respectively, 
to  be  invalid  under  the  Constitution  of  the  United  States.  The  purpose  of  this 
article  is  to  assess  what  remains  of  the  role  of  the  father  in  decisions  affecting  the 
unborn  child  after  these  two  decisions.  Due  to  the  decisional  principle  utilized  in 
Wade  the  decision  in  that  case  was  also  operative  to  cause  the  anti-abortion 
statutes  of  most  other  states  to  be  invalid  as  well.  The  decision  in  Wade  is  the 
governing  decision  of  the  two  since  only  in  it  did  the  Court  examine  the  constitu- 
tional validity  of  an  anti-abortion  statute  which  strictly  limited  the  reason  or 
reasons  for  which  an  abortion  could  be  performed.  The  Texas  statute  was  one  of 
the  traditional  type,  first  enacted  in  1857,  and  prohibited  all  abortions  except  an 
abortion  performed  for  the  purpose  of  saving  the  life  of  the  mother.^  The  Court 
did  not  reach  the  issue  of  the  validity  of  the  Georgia  statute,  which  was  patterned 
after  the  American  Law  Institute's  Model  Penal  Code  s  230.-3,  insofar  as  it 
prohibited  all  abortions  except  those  falling  into  three  specified  categories.'' 
Bolton  was  thus  concerned  primarily  with  the  constitutional  validity  of  certain 
procedural  aspects  of  the  Georgia  statute  and  will  not  be  further  discussed  here 
except  as  it  casts  some  additional  light  upon  the  basic  decision  in  Wade.  In  footnote 
number  67  of  the  opinion  for  the  Court  in  Wade,  Mr.  Justice  Blackmun  stated 
that  neither  in  that  opinion  nor  the  one  rendered  in  Bolton  did  the  Court  discuss 
"the  father's  rights,  if  any  exist  in  the  constitutional  context,  in  the  abortion 

'410  U.S.  113  (1973L 

2  410  U.S.  179  (1973). 

3  Articles  1191-1194,  1196,  Texas  Penal  Code. 

*  Ga.  Criminal  Code,  s  26-1201  (a)  (1),  (2),  (3).  This  section  prohibited  all  abortions  except  an  abortion 
performed  in  a  situation  in  which  continuation  of  pregnancy  would  endanger  the  life  of  the  woman  or  seri- 
ously and  permanently  injure  her  health,  the  pregnancy  resulted  from  forcible  or  statutory  rape,  or  the  un- 
born child  would  vei-y  likely  be  born  with  a  grave,  permanent,  and  irremedial  mental  or  physical  defect. 

The  district  court  in  Bolton  held  the  Georgia  statute  to  be  unconstitutional  in  several  respects  including 
its  restriction  of  abortions  to  those  indicated  in  this  section.  Bolton  was  decided  liy  the  Supreme  Court  only 
upon  the  appeal  bv  the  challengers  of  the  Georgia  statute  since  the  state's  appeal  from  the  lower  court  de- 
cision was  dismissed  for  want  of  jurisdiction,  402  U.S.  936  (1971),  although  the  Court  observed  that ««  what 
we  decide  today  (referring  to  Wade)  obviously  has  implications  for  tlie  issues  raised  in  the  defendants'  appeal 
pending  in  the  Fifth  Circuit."  410  U.S.  187.  Thus,  the  Court  was  concerned  in  Bolton  primarily  with  such 
matters  as  the  constitutionality  of  the  Georgia  statute's  requirements,  that  an  abortion  be  performed  in  an 
accredited  hospital,  that  an  abortion  be  approved  by  the  hospital  staff  abortion  committee,  and  that  the 
performing  physician's  judgment  be  confirmed  by  the  independent  examination  of  the  woman  by  two  other 
licensed  physicians.  However,  the  Court  also  sustained  the  statute's  requirement  that  the  abortion  deter- 
mination be  made  by  a  physician  in  the  exercise  of  "his  best  chnical  judgment  that  an  abortion  is  necessary." 
In  connection  with  this  holding  the  Court  provided  important  guidelines  with  respect  to  the  concept  of 
"health"  could  properly  be  considered  by  the  physician  in  making  his  "medical  judgment"  relative  to  the 
necessity  for  an  abortion.  410  U.S.  at  192. 
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decision."  ^  Noting  that  some  state  anti-abortion  statutes  require  written  permis- 
sion for  an  abortion  from  the  husband  and  from  the  parents  when  the  woman  is 
an  unmarried  minor,  he  observed  that  no  paternal  right  had  been  asserted  in 
either  case  and  that  neither  the  Texas  nor  the  Georgia  statutes  on  their  face 
took  cognizance  of  the  father. 

To  assess  what  remains  of  the  role  of  the  father  in  decisions  affecting  the 
unborn  child  after  Wade,  it  is,  of  course,  necessary  to  determine  what  this  deci- 
sion held  with  respect  to  the  correlative  rights  of  a  pregnant  woman  and  her 
unborn  child;  the  implications  of  that  holding  for  the  rights  of  the  father  with 
respect  to  that  child;  and  the  likelihood  of  this  decision  standing  up  to  critical 
scrutinj^  by  legal  scholars,  the  bar,  legislators,  and  the  people  as  a  whole  and 
not  being  modified  in  any  substantial  respects.  It  is  also  necessary  to  examine 
the  conflict  in  recent  decisions  with  respect  to  the  rights  of  the  father  under 
state  statutes  requiring  written  consent  of  the  woman's  spouse  or  others  before 
performance  of  an  abortion.  A  three-judge  federal  district  court  in  Missouri  has 
recently  sustained  the  Missouri  statute,  enacted  in  1974,  which  required  consent 
of  the  husband  at  all  stages  of  pregnancy  in  Planned  Parenthood  of  Central  Missoxiri 
V.  Danforth.^  On  the  other  hand,  other  federal  district  courts  have  rather  regularly 
held  similar  statutes  invalid  upon  the  ground  that  the  principles  stated  in  Wade 
are  also  controlling  with  respect  to  the  rights  of  the  father.  Thus,  in  Doe  v.  Ramp- 
ton,''  a  three-judge  federal  district  court  held  the  Utah  provision  requiring  consent 
of  the  husband  before  an  abortion  is  performed  upon  his  wife  or  the  woman  who 
was  his  wife  at  the  time  of  conception  and  by  the  father  of  the  unborn  child  *  was 
invalid  under  the  principles  established  by  Wade  "because  it  subjects  exercise 
of  the  individual  right  of  privacy  of  the  mother,  in  all  abortions  at  all  stages  of 
pregnancy,  to  the  consent  of  others."  »  Also,  in  Coe  v.  Gerstein  i"  a  three-judge 
federal  district  court  held  the  Florida  provision  requiring  consent  of  the  husband 
before  an  abortion  is  performed  upon  his  wife  with  whom  he  is  living  to  be  invalid 
under  the  principles  established  by  Wade  although  it  recognized  some  power  in 
the  state  to  deal  with  the  matter  of  consent  after  the  unborn  child  attains  the 
status  of  being  viable."  The  Court  read  Wade  as  stating  a  principle  equally 
applicable  to  the  consent  provisions. 

THE  CONTENT  OF  THE  ABORTION  DECISIONS 

In  Wade  the  Supreme  Court  of  the  United  States  held  that  the  unborn  child 
is  not  a  person  within  the  meaning  and  protection  of  the  term  "person"  utilized 
in  the  Fourteenth  Amendment  with  the  result  that  its  decision  stripped  the  un- 
born child  of  all  constitutional  protection  for  its  life,  liberty,  and  property  through- 
out the  period  of  pregnancy  from  the  time  of  its  conception  until  its  live  birth. ^^ 
Since  the  Court  was  construing  the  Fourteenth  Amendment  which  it  considered 
to  be  the  source  of  the  right  to  privacy  of  a  pregnant  woman  insofar  as  it  relates 
to  the  right  to  medical  care,  the  Court  had  primary  reference  to  the  use  of  the  term 
"person"  in  the  Due  Process  and  Equal  Protection  Clauses  of  that  Amendment. '^ 
The  Court  also  held  in  Wade  that  a  pregnant  woman  has  the  right,  as  part  of  her 
constitutional  right  to  privacy,  to  be  free  from  interference  by  the  state  under  a 
criminal  abortion  statute  in  obtaining  an  abortion  from  a  consenting  physician," 
the  performance  of  which,  although  characterized  by  the  Court  as  a  form  of 
"medical  care",  involves  the  deliberate  killing  by  that  physician  of  her  unborn 
children  the  womb  or,  in  the  later  stages  of  pregnancy  (20  weeks  of  gestation  and 
forward),  the  premature  delivery  of  her  live  child  and  its  subsequent  death 
either  from  prior  injuries  deliberately  inflicted  upon  it  by  the  physician,  or  from 
its  inability  to  survive,  at  that  point  in  the  violence  of  an  alien  of  unnatural 
environment. 

The  right  of  a  pregnant  woman  to  obtain  an  abortion  from  a  consenting  physi- 
cian was  held  in  Wade  to  be  one  with  which  the  state  could  not  interfere  bj^  a 
criminal  abortion  statute  in  any  way  during  the  first  two  trimesters  of  pregnancy 
(approximateh'  26  weeks  of  gestation)  with  certain  verj^  limited  exceptions.  Thus, 
the  Court  allowed  the  state  the  freedom  to  preclude  by  a  criminal  statute  any  one 

5  410  U.S.  at  165. 

6 F.  Supp. (E.  D.  Mo.  1975)  (No.  74-416C  (A)),  appeal  pending  before  the  Supreme  Court,  No. 

74-1151. 

"  366  F.  Supp.  189  (D.  Utah,  1973);  also  see,  "Women's  Right  to  Have  Abortion  Without  Consent  of,  or 
Against  Objection  of,  Child's  Father,  62  ALR  3d  1097  (1975). 

e  Utah  Code,  Section  76-7-304  (2),  (3),  and  (5),  (1973). 

»  366  F.  Supp.  at  193. 

10  376  F.  Supp.  695  (S.  D.  Fla.  1973). 

1'  376  F.  Supp.  at  697. 

'2  410  U.S.  at  156-159. 

13  410  U.S.  at  152-153. 

"  410  U.S.  at  152-154. 
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but  a  physician  from  performing  an  abortion  during  and  after  the  first  trimester 
as  well  as  to  preclude  by  such  a  statute  an  abortion  not  conforming  to  condi- 
tions designed  to  protect  the  woman's  health  after  the  first  trimester.^*  Even 
in  the  period  following  the  point  at  which  an  unborn  child  becomes  "viable", 
the  unborn  child  was  left  unprotected  by  the  Court's  decision  under  the  Constitu- 
tion and  thus  has  no  protection  at  all  unless  the  state  enacts  a  statute  prohiy:>iting 
abortions  after  the  point  of  viability."*  However,  the  Court  gave  to  the  state 
only  a  very  limited  freedom  to  protect  the  viable  unborn  child  since  the  Court 
held  that  the  state  could  not  prohibit  abortions  of  viable  unborn  children  when 
performed  to  preserve  the  pregnant  woman's  health  and  since  it  gave  such  extra- 
ordinarily wide  scope  to  the  term  "health."  The  Court  defined  the  term  so  broadly 
as  to  authorize  and  provide  constitutional  protection  for  an  abortion  for  virtually 
any  personal,  social,  economic,  psychological,  or  other  reason,  including  even  the 
mother's  "distress  .  .  .  associated  with  the  unwanted  child"  or  the  "familj^ 
being)  already  unable,  psychologically  or  otherwise,  to  care  for  it."'' 

Thus,  in  prtictical  and  actual  effect,  the  Court  in  Wade  created  a  constitutional 
right  in  a  pregnant  woman  to  direct  a  consenting  physician  to  perform  an  abortion 
upon  her  mere  demand  or  election  to  have  one;  and  consequently  also  gave  the 
physician  the  constitutional  right  to  carry  out  this  demand,  with  or  without  a 
reason  for  the  killing  of  the  unborn  child  in  the  womb  or  causing  its  premature 
delivery  and  highly  probable  death.  This  was  the  view  taken  by  Mr.  Justice  White 
in  his  dissent  to  Wade  and  Bolton.^^  This  view  has  also  been  adopted  by  both 
physicians  and  lower  courts  since  the  decision  in  these  cases.  Over  one  hundred 
pro-abortion  professors  of  obstetrics  recently  made  a  candid  statement  about  the 
typical  abortion  performed  by  physicians  today: 

"(I)t  will  be  necessary  for  physicians  to  realize  that  abortion  has  become  pre- 
dominantly a  social  .  .  .  responsibility.  For  the  first  time  except  perhaps  for  cos- 
metic surgery,  doctors  will  be  expected  to  do  an  operation  simply  because  the 
patient  asks  that  it  be  done.  Granted  this  changes  the  physician's  traditional  role, 
but  it  will  be  necessary  to  make  this  change  if  we  are  to  serve  the  new  society  in 
which  v/e  live."  '^ 

Moreover,  as  illustrated  in  Doe  v.  Hale  Hospital,^°  hospital  governing  boards 
have  adopted  regulations  governing  abortion  since  Wade.  Hale  Hospital's  regu- 
lation allowed  performance  of  "therapeutic"  abortions  but  prohibited  performance 
of  "elective"  abortions.  Other  hospitals  have  adopted  regulations  permitting  any 
abortion  as  did  Hale  Hospital  originally.  The  Court  of  Appeals  for  the  First 
Circuit  affirmed  a  lower  court  decision  invalidating  the  regulation  insofar  as  it 
prohibited  abortions  on  demand  on  the  basis  of  both  Wade  and  Bolton.  While  it 
seems  well  established  that  even  so-called  "therapeutic"  abortions  mainly  com- 
prehend abortions  that  are  without  any  genuine  medical  justifications  and  that 
the  term  is  a  deliberate  misnomer  originally  adopted  by  physicians  for  evading 
state  law,2i  the  Court  of  Appeals  decision  clearly  indicates  that  both  it  and  phy- 


15  410  U.S.  at  163-164. 

18  410  U.S.  at  164-165. 

17  410  U.S.  at  153:  410  U.S.  at  192. 

i«  Mr.  Justice  White  in  his  dissent  to  Wade  and  Bolton  stated: 

"At  the  heart  of  the  controversy  in  these  cases  are  those  recurring  pregnancies  that  pose  no  danger  what- 
soever to  the  life  or  health  of  the  mother  but  are,  nevertheless,  unwanted  for  any  one  or  more  of  a  variety  of 
reasons— convenience,  family  planning,  economics,  dislike  of  children,  the  embarrassment  of  illegitimacy, 
etc.  The  common  claim  before  us  is  that  for  any  one  of  such  reasons,  or  for  no  reason  at  all,  and  without 
asserting  or  claiming  any  threat  to  life  or  health,  any  woman  is  entitled  to  an  abortion  at  her  request  if  she 
is  able  to  find  a  medical  advisor  willing  to  undertake  the  procedure. 

"The  Court  for  the  most  part  sustains  this  position  ... 

"In  a  sensitive  area  such  as  this,  involving  as  it  does  issues  over  which  reasonable  men  may  easily  and 
heatedly  differ,  I  cannot  accept  the  Court's  exercise  of  its  clear  power  of  choice  by  interposing  a  constitutional 
barrier  to  state  efforts  to  protect  human  life  and  by  investing  mothers  and  doctors  with  the  constitutionally 
protected  right  to  exterminate  it."  410  U.S.  at  221-222. 

"  Dr.  Karlis  Adamson,  et  al,  "A  Statement  on  Abortion  by  One  Hundred  Professors  of  Obstetrics,"  112 
Amer.  J.  Obstetrics  and  Gynecoloay,  993  (April  4,  1972)  (Emphasis  added). 

20  500  F.  2d  144  (C.A.  1  1974)  cert,  denied,  95  S.  Ct.  825  (1975). 

21  "The  term  'therapeutic  abortion'  is  a  misnomer;  it  appears  to  have  been  devised  to  circumvent  the  laws 
of  the  states  (prohibiting  abortions  except  to  preserve  the  life  and  sometimes  the  health  of  the  mother).  No 
carefully  conducted  investigations  have  demonstrated  the  therapeutic  value  of  these  surgically-induced 
practices."  L.  U.  Bartemeier,  "Discussion  of  Therapeutic  Abortion  and  Psychiatry"  by  Z.  A.  Aai-ons,  124 
Amer.  .J.  Psychiatrij  753  (1967)  (parenthetical  remark  inserted). 

"This  phrase  (therapeutic  abortion)  compounds  the  ethical  confusion  and  intellectual  dishonesty  which 
are  characteristic  of  popular  and  professional  attitudes  and  notions  about  abortion.  Obviously  abortion  is 
not  a  treatment  for  anvthing  unless  pregnancy  is  considered  a  disesae  . .  .  Fleck.  "Some  Psychiatric  Aspects 
of  Abortion,"  151  J.  Nero.  Men.  Dis.  42  (1970)  (parenthetical  remark  inserted). 

"Most  abortion  proponents  .  .  .  admit  that  elective  removal  of  the  fetus  is  without  psychiatric  or  medical 
justiflcation.  The  fetus  has  not  been  shown  to  be  a  direct  cause  of  any  emotional  disorder,  and  present  medi- 
cal capabilities  make  almost  all  pregnancies  safe."  Samuel  A.  Nigro,  M.D.,  "A  Scientific  Critique  of  Abor- 
tion as  a  Medical  Procedure,"  Psychiatric  Annals  (September,  1972). 
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sicians  conceive  that  Wade  established  aright  to  abortion  on  demand  or  "elective" 
abortions.  Other  cases  have  reached  the  same  result. 22  Indeed,  under  the  newly- 
established  constitutional  right  to  exterminate  human  life,  as  Mr.  Justice  White 
characterized  the  right  created  by  Wade,  at  least  900,000  unborn  human  children 
were  killed  by  physicians  performing  so-called  "legal"  abortions  on  demand  in 
1974.22  It  is  entirely  likely  that  during  the  first  5  years  following  the  decision  in 
]Vade  over  6,000,000  unborn  human  children  will  have  been  killed  by  such  abor- 
tions for  no  other  reason  than  their  mothers,  and  perhaps  manj^  of  their  fathers, 
simpl}^  did  not  want  them  or  love  them  and  physicians  found  it  an  extremely  profit- 
able practice  to  exterminate  them.  The  number  of  unborn  children  likely  to  be 
killed  by  abortions  during  the  next  5  years  rivals  the  number  of  Jews  killed  in  Nazi 
concentration  camps  and  other  similar  institutions  under  Hitler's  "final  solution" 
of  the  so-called  "Jewish  Problem." 

THE    REACTION   TO   WADE 

Wade  has  stirred  the  American  populace  as  have  few  decisions  of  the  Supreme 
Court  since  that  institution  came  into  being.  Dred  Scott  v.  Sanford,-*  decided  in 
1857,  which  held  Blacks  not  be  be  citizens  and  Black  slaves  to  be  property  rather 
than  persons  under  the  Constitution  of  the  United  States  and  was  instrumental 
in  contributing  to  the  events  that  precipitated  the  Civil  War,  was  abhorred  primarily 
b}'  residents  of  the  free  states.  Brown  v.  Board  of  Education, ^^  which  invalidated 
de  jure  segregation  of  Blacks  in  public  schools,  has  been  ultimately  accepted  in 
the  South,  readily  implemented  in  the  Southwest,  and  opposed  currently  by 
and  large  only  in  Northern  and  Western  metropolitan  areas.  Wade,  by  way  of 
contrast,  has  {aroduced  substantial  opposition  in  each  of  the  50  states  of  the  Union. 
Most  polls  show  a  substantial  segment  of  our  total  population  is  opposed  to 
abortion  and  especially  to  abortion  on  demand.^^  The  "Right  to  Life  Movement," 
which  was  somewhat  imderway  before  the  decision,  has  so  grown  b.v  leaps  and 
bounds  since  the  decision  that  there  are  todaj^  several  interrelated  national 
organizations  activelj^  working  for  a  Human  Life  Amendment  to  the  Constiution 
to  reverse  the  decision  and  for  legislation  to  cut  down  the  incidence  of  abortion 
in  areas  not  reached  or  not  yet  held  to  be  affected  by  it.  One  of  these,  the  National 
Right  to  Life  Committee,  Inc.,  now  has  affiliated  organizations  in  each  of  the 
50  states,  which  in  turn  have  numerous  local  affiliated  organizations.  Their 
members  are  drawn  from  an  extraordinarj^  spectrum  of  Republicans  and  Demo- 
crats; Catholics,  Protestants,  and  Jews;  members  of  the  majority  group  and 
various  ethnic  minority  groups;  hawks  and  doves  relative  to  American  involve- 
ment in  Vietnam  and  elsewhere;  and  housewives,  professionals,  businessmen, 
unionm  embers,  and  students. ^^ 

That  their  efforts  have  already  attained  considerable  success  is  indicated  by  the 
numerous  state  statutes  and  local  ordinances  enacted  since  January,  1973,  with  a 
view  to  restricting  the  performance  of  abortions  and  testing  the  scope  of  the  Wade 
and  Bolton  decisions.-^  The  members  of  the  right  to  life  organizations  and  many 
millions  of  our  people  whose  views  have  produced  the  above  efforts  and  results  are 
deeply  persuaded  b.y  scientific  evidence  and  common  sense  that  the  unborn  human 
child  is  a  human  being  who  from  conception  to  birth  is  indistinguishable  in  any 
essential  way  from  anj^  other  human  being  after  birth  and  that  the  killing  or 
death  of  that  child  by  or  as  a  result  of  an  abortion  is  homicide  that  should  be 
prohibited  like  any  other  homicide.  They  believe  that  "the  basic  principle  of  the 

"  Nyberg  v.  Citv  ofVirqinia  49.5  F.  2d  1342  fC.A.  8  1974)  cert,  denied.  95  S.  Ct.  169  (1974). 

"  Weinstock,  Tietze.  Jaffp.  and  Dryfocs,  "Legal  Abortions  in  the  United  States  Since  the  1973  Supreme 
Court  decisions."  Family  Planning  Perspectives,  Jan.-Feb.  1975. 

24  19  How.  393  (1857). 

25347  U.S.  483  (1954). 

26  A  poll  conducted  by  the  University  of  Michigan's  Institute  for  Social  Research  showed  that  58%  of  all 
Americans,  63%  of  the  members  of  the  numerous  fundamentalist  Protestant  denominations,  67%  of  Roman 
Catholics,  and  a  considerably  higher  percentage  of  the  Black  ethnic  group  are  so  opposed.  See  John  Lear, 
"Abortion:  Court  Rules  Yes— People  Say  No,"  Boston  Herald  American,  April  21,  1973.  Also  see,  "Ford's 
Survey  Says  'Thumbs  Dcwn'  on  Abortion  Ruling,"  LoweU-Lcdfjer-Suhurban  Life  (Michigan,  June  26. 1973). 
A  recent  pell  conducted  by  DeVries  and  Associates  shows  that  three  out  of  four  Americans  believe  Congress 
should  take  action  to  reverse  or  substantially  modify  the  Supreme  Court's  decisions.  Press  Release  .National 
Committee  for  a  Human  Life  Amendment,  March  7,  1975.  Americans  are  opposed  to  abortion  by  a  margin 
of  better  than  four  to  one,  according  to  a  continuing  nationwide  survey  of  U.S.  households  by  Sindlinger 
&  Companv  of  Swarthmore,  Pennsylvania.  Lifeletter  '76  #7  (Ad  Hoc  Committee  in  Defense  of  Life,  April 
16,  1975)  p.  3. 

2'  The  Wall  Street  .Journal.  Vol.  CLXXXII.  No.  23,  p.  1.  col.  1.  p.  27.  col.  6  (Eastern  ed.). 

2'  National  Pro-Life  InfoiTnation  Service,  "State  Abortion  Legislation"  (Washington,  D.C.,  November 
15,  1974).  This  pubhcation  and  subsequent  data  indicates  that  as  of  April.  1975,  twenty-seven  states  had 
enacted  substantial  legislation  restricting  the  perfoiTnance  of  abortions  and  twenty  states  had  adopted 
memorials  to  (T'ongress  with  respect  to  submission  of  a  constitutional  amendment  to  reverse  the  Supreme 
Court's  decisions  in  Wade  and  Bolton. 
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abortion  decisions  is  the  principle  that  underlay  the  Nazi  extermination  of  the 
Jews,  that  an  innocent  human  being  can  be  defined  as  a  nonperson  and  killed, 
if  this  existence  is  inconvenient  or  uncomfortable  to  others."  ^9 
They  affirm  with  Senator  Mark  O.  Hatfield  of  Oregon  that: 

"(A)bortion  is  a  form  of  violence.  It  is  condoned  by  a  society  that  has  become 
callous  and  indifferent  to  the  ultimate  value  of  human  life.  .  .  .  But  violence  gives 
us  no  solution. 

"Whether  it  is  on  the  battlefield,  in  our  streets,  in  our  prisons,  or  in  a  doctor's 
office,  we  must  stop  the  temptation  of  resorting  to  violence  and  blood.  We  can 
believe  that  there  are  more  ideal,  more  compassionate,  and  more  humane  ways  to 
respond. 

"We  believe  in  life's  sanctity.  That  belief  is  rooted,  it  seems  to  me,  in  a  recog- 
nition of  the  Transcendent.  Life  is  sacred  because  it  i?  formed  and  given  by  the 
Creator. 

"And  we  all  know,  the  Supreme  Court  did  not  answer  the  question  of  when 
human  life,  the  personhood,  begins.  Rather,  it  made  an  arbitrary  judgment  about 
when  that  life  is  to  be  valued,  and  given  legal  recognition  and  protection. 

"Now  we  simply  cannot  blind  ourselves  from  the  facts  of  embryology  by  allow- 
ing legal  categories,  or  sociological  criteria,  to  determine  the  point  when  human 
life  shall  be  valued,  and  gain  the  status  of  person. 

"It  is  reckless  and  irresponsible  for  society  to  dismiss  what  is  biologicalh^  self- 
evident.  The  life  of  a  human  being  begins  at  life's  beginning.  We  all  know  that. 
That  is  an  inescapable  truth. 

"The  Supreme  Court  in  its  Wade  and  Bolton  decisions  sets  limits  to  the  legal 
definition  of  personhood — limits  which  cannot  be  justified  by  fundamental 
biological  reality  ....  To  set  a  legal  precedent  for  restricting  the  view  of  person- 
hood according  to  certain  artificial  criteria  is  to  open  the  way  for  the  abuse  of  our 
most  fundamental  and  treasured  ideals  ...  to  jeopardize  and  nullify  the  most 
basic  right  guaranteed  by  our  Constitution — the  right  to  be.  .  .  .  We  recognize 
that  life  is  life  from  the  beginning;  it  is  endowed  with  personhood  from  its  out- 
set. .  .  .  The  purpose  of  the  Human  Life  Amendment  to  the  Constitution  is  to 
restore  an  essential  unity  to  what  the  law  recognizes  as  a  person,  and  what  we 
know  from  science,  observation,  and  conviction  to  constitute  a  human  being. 

"Our  task  is  to  insure  that  rights  endowed  by  God  are  not  denied  by  the  state.^'' 

Even  some  of  those  legal  scholars  who  favor  abortion  on  demand  as  a  matter 
of  policy  have  directed  severe  criticism  to  the  decision  in  Wade  and  the  decision- 
making process  by  which  it  was  made  from  the  standpoint  of  what  is  requisite  in 
constitutional  adjudication.  Thus,  Professor  John  Hart  Ely  of  Harvard  Law 
School  has  stated  that  Wade  "lacks  even  colorable  support  in  the  constitutional 
text,  history,  or  any  other  appropriate  source  of  constitutional  doctrine  .  .  ." 

"It  is  bad  because  it  is  bad  constitutional  law,  or  rather  because  it  is  not  con- 
stitutional law  and  gives  almost  no  sense  of  an  obligation  to  try  to  be."  ^^ 

Professor  Robert  M.  Byrn  of  Fordham  University  School  of  Law,  long  an 
adherent  to  the  pro-life  position,  has  demonstrated  the  Court's  misconstruction 
of  the  common  law  protection  provided  the  unborn  child  and  of  nineteenth  century 
anti-abortion  state  legislation,  which  was  to  protect  the  unborn  child  at  every 
stage  of  gestation;  its  failure  to  consider  the  purpose  of  the  framers  of  the  Four- 
teenth Amendment  with  respect  to  the  scope  of  the  term  "person";  its  failure  to 
resolve  the  question  of  whether  the  unborn  child  is  a  human  being;  its  failure  to 
comprehend  the  unequivocal  status  of  the  unborn  child  as  a  legal  person  in  the 
civil  law  area;  its  erroneous  presumption  against  human  life;  and  the  dangerous 
implication  of  its  decision  for  other  human  beings  whom  the  Court  may  at  some 
future  time  also  hold  are  not  capable  of  meaningful  life  and  thus  are  not  persons 
whose  lives  are  protected  by  the  Constitution. ^^ 

THE  CENTRAL  CRITICISM  OF  WADE 

The  most  telling  criticism  of  the  Court's  decision,  however,  relates  to  the  Court's 
failure  to  examine  the  actual  purpose  and  intent  of  the  framers  of  the  Thirteenth 
and  Fourteenth  Amendments  concerning  the  concepts  of  "human  being"  and 
"person"  to  whom  these  amendments  were  facially  applicable,  respectively. 
Indeed,  the  Court  did  not  even  consider  the  Thirteenth  Amendment  and  the 


!»  The  Wall  Street  Journal,  op.  cit.  (quoting  Professor  Charles  Rice  of  the  University  of  Notre  Dame  School 
of  Law) . 

30  News  Release.  Address  to  National  Right  to  Life  Convention,  Detroit,  Michigan,  Office  of  Senator 
Mark  O.  Hatfifld,  Republican  from  Oregon,  June  9,  1073. 

31  Ely,  "The  Wages  of  Crying  Wolf;  A  Comment  on  Roe  v.  Wade,"  82  Yale  L.  J.  939-tO,  943.  947  (1973). 

32  Byrn,"An  American  Tragedy;  the  Supreme  Court  on  Abortion,"  41  Fordham  L.  Rev.  807  (1973). 
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light  it  would  shed  upon  the  purpose  and  meaning  of  the  Fourteenth  Amendment 
although  the  framers  of  the  two  amendments  considered  them  to  be  initimately 
related  in  purpose  and  probably  regarded  the  Thirteenth  Amendment  to  be  the 
more  basic  of  the  two.  Moreover,  it  is  universally  recognized  that  as  a  matter  of 
proper  judicial  decision-making  process,  ascertainment  of  the  actual  purpose  of  a 
constitutional  or  legislative  provision  is  the  lodestar  for  assigning  meaning  to  it.^^ 
The  purpose  imderlying  such  a  provision  is  as  much  a  part  of  the  provision  as  the 
words  through  which  it  is  expressed  and  the  other  parts  of  the  Constitution  or 
statute  related  to  it,  if  not  more  so.  Thus,  the  failure  of  the  Court  in  Wade  to  have 
examined  the  actual  purpose  and  intent  of  the  legislature  in  framing  the  Fourteenth 
Amendment  and  the  Thirteenth  Amendment  to  which  it  was  so  closely  related 
and  supplementary  thereof  when  it  was  considering  the  meaning  to  be  assigned 
to  the  concept  of  "person"  was  a  failure  to  be  faithful  to  the  law  or  to  respect  the 
legislature  which  framed  it. 

Careful  research  of  the  history  of  these  two  amendments  will  demonstrate 
to  any  impartial  investigator  that  the  principal,  actual  purpose  of  their  framers 
was  to  prevent  any  court,  and  especially  the  Supreme  Court  of  the  United  States 
because  of  its  earlier  performance  in  the  Dred  Scott  case,  or  any  other  institution  of 
government,  whether  legislative  or  executive,  from  ever  again  defining  the  con- 
cept of  person  so  as  to  exclude  any  class  of  human  beings  from  the  protection  of- 
the  Constitution  and  the  safeguards  it  established  for  the  fundamental  right  of 
human  beings,  including  slaves,  peons,  Indians,  aliens,  women,  the  poor,  the  aged, 
criminals,  the  mentally  ill  or  retarded,  and  children,  including  the  unborn  from 
the  time  of  their  conception.  The  precise  purpose  of  Congress  in  submitting  the 
Thirteenth  and  Fourteenth  Amendments  was  to  establish  that  the  concept  of 
"human  being"  and  "person"  were  one  and  the  same  concept  rather  than  dif- 
ferent concepts,  as  they  had  in  practice  been  treated  by  many  states,  the  federal 
courts,  and  even  at  times  by  the  federal  legislature  and  executive,  as  well  as  to 
insure  constitutional  protection  for  all  human  beings,  of  whatever  age  and  of 
whatever  condition,  from  the  time  of  their  creation  and  endowment  with  human 
nature  at  conception  by  God,  with  respect  to  their  right  to  life  and  all  other 
fundamental  human  rights.  It  was  the  view  of  their  framers  that  the  concept  of 
"l^erson"  had  been  misconstrued  and  misapplied  l^etween  the  time  of  the  adoption 
of  the  Constitution  and  their  submission  of  these  amendments  for  adoption.  It 
was  their  purpose  to  establish  a  new  definition  of  person  consonant  with  biological 
reality  and  common  sense  so  as  to  comprehend  all  human  beings.  As  Mr.  Justice 
Harlan  stated  in  his  dissenting  opinion  in  the  Cwil  Rights  Cases: 

"If  the  constitutional  amendments  (Thirteenth  and  Fourteenth)  be  enforced, 
according  to  the  intent  with  which,  as  I  conceive,  they  were  adopted,  there  cannot 
be  in  this  Republic  any  class  of  human  beings  in  practical  subjecticn  to  another 
class,  with  power  in  the  latter  to  dole  out  to  the  former  just  such  privileges  as 
thev  may  choose  to  grant."  ^* 

The  framers  of  the  Thirteenth  and  Fourteenth  Amendments  as  well  as  legis- 
lators at  the  state  and  territorial  level  knew  well  what  the  unborn  child  was  in 
fact  and  in  biological  reality.  In  the  very  year  the  Fourteenth  Amendment  was 
submitted  to  the  states  for  adoption  with  its  new  concept  of  "person,"  Dr.  Horatio 
R.  Storer  wrote,  as  he  had  been  writing  for  nearlj-  a  decade: 

"Physicians  have  now  arrived  at  the  unanimous  opinion,  that  the  foetus  in 
utero  is  alive  from  the  very  moment  of  conception.  .  .  .  (T)he  wilful  killing  of  a 
human  being,  at  any  stage  of  its  existence  is  murder  ....  (A)bortion  is,  in 
reality,  a  crime  against  the  infant,  its  mother,  the  famih^  circle,  and  society.  .  ."  ^^ 

This  is  the  same  physician  who  served  as  Chairman  of  the  Committee  on 
Criminal  Abortion  of  the  American  Medical  Association  whose  report  and  pro- 
posed resolutions,  prepared  after  two  years  of  study,  had  been  adopted  unani- 
mously by  that  organization  in  1859.  These  resolutions  "condemn (ed)  the  pro- 
curing of  abortion,  at  every  period  of  gestation,  except  as  necessary  for  preserving 
the  life  of  either  mother  or  child"  and  "request(ed)  the  zealous  cooperation  of 
the  various  State  medical  societies  in  pressing  this  subject  upon  the  legislatures 
of  their  respective  States.^^ 

This  same  physician  also  prepared  an  extensive  medico-legal  study  which 
accompanied  the  above-mentioned  report.  It  proposed  enactment  of  three  pieces 
of  model  legislation  to  deal  with  the  problem  of  abortion  so  as  to  protect  the  lives 
of  unborn  children  from  conception  and  to  make  the  existing  laws  more  effective 

33  Joseph  P.  Witherspoon.  "Administrative  Discretion  to  Detemiine  Statutory  Meaning  'The  Middle 
Road.'  "  40  T(xas  L.  Rev.  751,  766-822  (1962). 

3«  Ch-n  Rights  Cases,  100  U.S.  3,  62  (1883). 

"  Storer,  Horatio  R.,  M.D.,  LL.B.,  and  Heard,  Franklin  F..  Criminal  Abortion:  Its  Nature,  Its  Evidence, 
<t  Its  Law,  (Boston,  Little,  Brown  &  Co.,  1868)  pp.  28-29.  79. 

36  Transactions  of  the  American  Medical  Association,  1859,  Vol.  XII,  p.  75. 
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for  this  purpose.^^  It  does  not  appear  that  the  Supreme  Court  in  Wade  and  Bolton 
was  even  aware  of  this  study  since  it  does  not  refer  to  it.  This  study  was  widely 
circulated  throughout  the  country  and  proved  extraordinarilj'  influential  with 
legislators.  Indeed,  it  may  be  said  that  the  AMA  action  and  Storer's  study  is 
largely  responsible  for  the  extraordinary  flurry  of  amendment  and  original  enact- 
ment of  anti-abortion  laws  to  protect  the  unborn  child  by  state  and  territorial 
legislatures  between  1860  and  1876  and  by  Congress  in  1866  and  1873.  A  large 
percentage  of  these  statutes  adopted  the  Storer  guidelines.^*  Moreover,  other 
professionals  had  been  at  work  with  the  problem  of  legislation  to  protect  the 
unborn  child  from  the  time  of  conception  much  earlier  than  Storer.  Dr.  L.  S. 
Joynes  of  Virginia  was  successful  in  securing  the  adoption  of  an  anti-abortion 
law  by  his  state  in  1849  that  accomplished  this  result  due  to  his  explanation  of 
the  basic  facts  concerning  the  humanity  of  unborn  children  to  the  state  codifica- 
tion agency  .38 

Indeed,  the  Texas  anti-abortion  statute,  adopted  as  previoush'  stated  in  1857, 
was  patterned  almost  to  the  word  after  a  provision  of  the  model  criminal  code  ^° 
proposed  for  adoption  by  the  United  States  by  the  former  Mayor  of  New  York 
City,  former  Congressman  from  New  York,  and  then  Senator  from  the  State  of 
Louisiana.^i  Its  author  was  Edward  Livingston,  the,, distinguished  international 
jurist,  who  introduced  a  bill  to  estabHsh  such  a  code  in  1831. ^^  Senator  Livingston 
explained  his  proposed  anti-abortion  measure  as  being  concerned  with  "(t)he 
destruction  of  human  life,  in  its  inchoate  state"  and  as  being  designed  to  fill  the 
gap  left  by  the  common  law  which  he  considered  did  not  classify  abortion  as 
homicide. ^2  His  proposed  anti-abortion  measure  was  placed  in  Title  XIX  of  his 
proposed  criminal  code  which  was  entitled:  "Of  offenses  Affecting  the  Persons  of 
Individuals."  Thus,  as  early  as  1831  a  distinguished  international  jurist  addressed 
his  fellow  United  States  Senators  in  language  indicating  his  position  that  the 
unborn  child  is  a  person  from  conception  until  live  birth  and  that  is  should  he 
protected  like  other  human  beings  from  the  crime  of  homicide.  The  action  of 
Texas  in  adopting  as  its  anti-abortion  law  the  applicable  part  of  a  proposed 
United  States  Criminal  Code  preceded  by  about  a  decade  the  action  of  Congress 
in  enacting  in  1866  and  in  1873  its  first  legislation  directed  against  unlawful 
abortion.^^  The  Texas  Statute,  as  previously  stated,  is  the  statute  the  Supreme 
Court  invalidated  in  Wade  upon  the  ground  that  the  term  "person"  in  the  Four- 
teenth Amendment  did  not  include  unborn  children. 

There  is  even  more  direct  evidence  that  unborn  children  were  viewed  as 
"persons"  and  human  beings  by  the  framers  of  the  civil  rights  amendments 
and  legislation  of  the  1860-1876  period.  The  Congressional  debates  leading  to 
the  submission  of  the  Thirteenth  and  Fourteenth  Amendments  in  1865  and  1866, 
to  the  adoption  of  the  District  of  Columbia  Anti-Slavery  Act  in  1862  and  the 
Civil  Rights  Act  of  1866,  and  to  the  passage  of  the  first  two  federal  measures 
dealing  with  unlawful  abortion  in  1866  and  1873  all  reveal  a  common  thread  of 

3'  Storer,  Horatio  R..  Criminal  Abortion  in  America  (Philadelphia,  Lippincolt,  ISCO)  pp.  57-58,  96-100. 
3'  Between  1819  and  1875,  24  states  and  territories  enacted  anti-abortion  statutes  for  the  first  time.  Of  these, 
the  following  15  enacted  statutes  that  substantially  complied  with  the  guidelines  set  forth  in  the  Storer 
study  supporting  the  1859  AMA  resolution  concerning  abortion:  California,  Florida.  Hawaii,  Idaho,  Kansas, 
Louisiana,  Maryland,  Montana,  Nebraska,  Nevada,  New  Hampshire,  Pennsylvania,  Texas,  Washington, 
and  Wyoming.  During  the  same  period,  32  amendments  to  existing  anti-abortion  statutes  were  enacted  by 
24  states  and  territories.  Of  these,  the  following  18  jurisdictions  amended  their  statutes  in  ways  substantially 
responsive  to  the  AMA  campaign  to  upgrade  such  statutes  in  order  better  to  protect  unborn  children:  Cali- 
fornia, Colorado,  Connecticut.  Illinois,  Indiana.  Iowa.  Louisiana,  Massachusetts,  Michigan,  Minnesota, 
Montana,  Nebraska,  Ohio,  Oregon,  Pennsylvania,  Texas,  Virginia,  and  Wisconsin.  By  1875  21  of  the  37 
states  and  6  territories  had  enacted  laws  which  responded  to  the  need  for  legislation  as  seen  by  both  physi- 
cians and  lawyers.  A  comprehensive  collection  of  early  and  modern  abortion  statutes  is  included  by  Eugene 
Quay  in  his  article  "justifiable  Abortion-Medical  and  Legal  Foundations."  49  Georcidoinn  L.  J.  395  at  447 
(1961).  In  1866,  Congress  enacted  a  substantial  modification  to  the  Assimilative  Crimes  Act  which  operated 
to  adopt  the  foregoing  state  and  territorial  legislation.  14  Stat.  13  (1866).  In  1873,  Congress  enacted  a  law  sub- 
stantially in  accord  with  one  of  the  statutes  recommended  by  Dr.  Storer.  op.  cif.  at  pp.  57,  100,  for  dealing 
with  the  problem  of  "unlawful  abortion."  17  Stat.  598  (1873).  This  law  was  designed  for  application  in  tlie 
territories  and  otherplaceswithin  theexclnsivejurisdictionof  the  United  States.  Since  the  statute  recognized 
that  the  concept  of  "unlawful  abortion"  had  already  been  established  by  federal  law  or  authority  in  those 
territories  and  places  as  a  result  of  territorial  legislation  and  state  legislation  in  tandem  with  the  Assimilative 
Crimes  Act  of  1866  which  adopted  tliem.  Congress  was  explicitly  recognizing  that  it  had  long  since  adopted 
a  federal  policy  protecting  the  unborn  child  as  early  as  the  earliest  territorial  legislation  on  the  subject  in 
18.54  and  for  both  territories  and  places  of  exclusive  federal  jurisdiction  in  1866. 

38  Joynes,  L.  S.,  M.D.,  "On  Some  of  the  Legal  Relations  of  the  Foetus  in  Utero,"  Virginia  Medical  Journal 
September,  18.56. 

<"  The  Complete  Worl;s  of  Edward  TAoinnnton  (New  York:  National  Prison  Association  of  the  U.S.A..  1873) 
Vol.  II.  {A  System  of  Penal  Law.  Book  II,  Title  19,  Chapter  4,  Articles  460-474),  and  Extracts  from  a  System 
of  Penal  Law  for  the  XTnited  States  of  America.  Note. 

«  Hunt,  Charles  Hauers,  Life  of  Edward  Livingston  (New  York:  Appleton,  1864)  pp.  64-88,  00,  282-324. 
325-354. 

42  Hunt.  op.  cit.,  pp.  3.52-3.54. 

"  The  Complete  Worlis  of  Edward  Livingston,  op.  cif.,  Vol.  I,  p.  299. 

*^  See  last  4  sentences  of  note  38. 
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concern  with  the  rights  of  human  beings  and  a  common  view  that  the  unborn 
child  is  a  human  being  from  conception  forward  possessing  inalienable  God- 
given  natural  rights  of  all  men.  Indeed,  no  other  view  concerning  unborn  children 
is  to  be  found  manifested  in  these  debates  and  other  relevant  materials. 

Usually,  before  Wade,  the  Supreme  Court  has  looked  to  the  statements  of  the 
author  of  the  Fourteenth  Amendment's  first  section.  Congressman  John  A. 
Bingham  of  Ohio,  in  assigning  meaning  to  its  Due  Process  and  Equal  Protection 
Clauses.  In  Wade  the  Court  ignored  the  fact  that  Congressman  Bingham  made 
it  quite  clear  to  whom  the  concept  of  person  contained  in  those  great  clauses 
was  to  apply.  He  stated: 

"The  only  cjuestion  to  be  asked  of  the  creature  claiming  its  protection  is  this: 
Is  he  a  man?  Every  man  is  entitled  to  the  protection  of  American  law  because  of 
its  divine  spirit  of  equality  declares  that  all  men  are  created  equal."  *^ 

Earlier  he  had  stated  similarly:  "That  Constitution  .  .  .  proclaimed  that  all 
men  in  respect  of  life  and  liberty  and  property  were  equal  before  the  law;  and 
that  no  person,  no  human  being,  no  member  of  the  family  of  man  shall  ...  be 
deprived  of  his  life,  or  his  liberty,  or  his  property,  but  by  the  law  of  the  land  .  .  . 
(T)he  great  truth  (is)  that  all  men  are  created  equal  ...  in  respect  to  those 
rights  which  are  as  universal  as  the  material  structure  of  man,  as  imperishable 
as  his  immortal  nature,  and  to  protect,  not  to  confer  which,  all  good  Governments 
are  instituted  by  man."  *^ 

Bingham  in  these  statements,  in  common  with  other  Congressmen  and  Senators 
generally  of  his  day,  adhered  to  the  view  that  all  men  are  created  by  God  at  their 
conception  within  their  mothers'  wombs  and  endowed  by  Him  at  that  time  with 
the  inalienable  rights  to  life,  liberty,  and  the  pursuit  of  happiness.  In  general, 
they  shared  the  notion  that  the  "legal  marriage  relation  establishes  personal 
rights  and  personal  interests  which  no  legislative  tribunal  under  our  form  of 
government,  nor  the  parties  themselves  at  their  mere  will  and  pleasure,  can 
divest  or  destroy.  The  wife  owes  obedience  to  the  husband  and  the  husband 
]irotection  to  the  wife,  and  both  owe  protection  and  care  to  their  children.  This 
relation  lies  at  the  very  foundation  of  our  whole  social  system.  .  .  .  (L)aw  is  to 
];)rotect  this  relation;  to  protect  the  personal  rights  of  husband,  wife,  aiid  children 
that  grow  out  of  it."  *'' 

All  affirmed  that  the  Thirteenth  and  Fourteenth  Amendments  were  directed  to- 
ward the  protection  of  all  children  since  children  "have  certain  rights  which  are 
as  inalienable  as  those  of  adults."  ^^  Congressmen  and  Senators  frequently  referred 
to  unborn  children  and  the  generations  yet  to  come  for  whom  they  acted  or  desired 
to  act.  They  were  concerned  with  what  might  happen  to  them  if  wise  legislation 
was  not  enacted.  Above  all,  Bingham  and  his  fellow  legislators  were  concerned  with 
the  national  failure  to  protect  the  lives  of  men,  women,  and  children  wherever  the 
institution  of  slavery  still  obtained  in  1866.  He  stated: 

"(T)he  highest  right  which  pertains  to  man  or  citizen,  life  has  never  j^et  been 
protected,  and  is  not  now  protected,  in  any  State  of  this  Union  by  the  statute  law 
of  the  United  States.  .  .  .  And  this  results  from  the  accepted  construction  that 
this  Government  has  not  the  power  by  law  to  enforce  in  the  States  this  guarantee 
of  life."  " 

With  Senator  Jacob  Howard  of  Michigan  he  was  thus  affirming  that  the  Four- 
teenth Amendment,  if  adopted,  would  forever  disable  every  state  from  passing 
laws  trenching  upon  the  fundamental  rights  and  privileges  pertaining  to  all  persons 
and  would  "establish  (  )  equality  before  the  law,  and  .  .  .  give  to  the  humblest, 
the  poorest,  the  most  despised  of  the  race  the  same  rights  and  the  same  protection 
before  the  law  as  it  gives  to  the  most  powerful,  the  most  wealthy,  or  the  most 
haughty.  .  .  .  Without  this  principle  of  equal  justice  to  all  men  and  equal  pro- 
tection under  the  shield  of  law,  there  is  no  rejjublican  government  and  none  that 
is  really  worth  maintaining."  ^° 

Wade  and  Bolton  are  the  most  erroneous  and  tragic  decisions  in  the  history  of 
constitutional  adjudication.  They  are  the  most  erroneous  because  the  Court 
openly  abandoned  its  universalh^  acknowledged  duty  to  respect  the  actual  purpose 
of  the  framers  of  a  constitutional  provision  in  administering  it.  That  jaurpose  was 
everywhere  manifest  in  the  legislative  history  leading  to  the  submission  and  adop- 
tion of  the  Thirteenth  and  Fourteenth  Amendments.  That  purpose  was  to  reestab- 

^5  Congressional  Olohc,  40th  Cong.,  1st  Sess.  (July  9. 1867>  p.  542. 
<«  Comressional  Globe,  37th  Cong.,  2d  Sess.  (April  11,  1862)  pp.  1638.  1640. 
<7  Congressional  Globe,  36th  Cong.,  1st  Sess.  (April  3.  1860)  App.  p.  199. 

'^  Representative  C.  A.  Newconib,  Republican,  of  Missouri;  Congressional  Globe,  40th  Cong.,  2nd  Ses?. 
(March  21.  1068)  App.  p.  303. 
*''  A.  Avins,  The  Reconstruc'ion  Amendments'  Deba'es  (1967)  p.  119. 
M  Congressional  Globe,  39th  Cong.,  1st  Sess.  (May  23, 1866)  p.  2766. 
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lish  that  all  human  beings,  including  unborn  human  children,  are  persons  protected 
by  the  Constitution  and  that  no  court  or  other  agency  of  go\ernment  could  define 
them  out  of  that  protection  ever  again.  Wade  and  Bolton  are  also  the  most  tragic 
decisions  in  the  history  of  constitutional  adjudication  because  the  Court  in  aban- 
doning its  dut}^  under  the  rule  of  law  or  justice  under  law  in  human  society  pro- 
vides constitutional  protection  and  approval  for  the  deliberate  killing  of  millions 
of  unborn  human  beings  under  a  constitutional  amendment  that  guarantees  funda- 
mental justice  and  equal  protection  under  the  law  to  all  human  beings.  These 
decisions  are  thus  essentially  unjust. 

JUDICIAL  REEXAMINATION   OF  WADE 

Because  V/ade  and  Bolton  are  so  erroneous  and  so  tragic  as  constitutional  deci- 
sions, it  is  to  be  hoped,  if  not  expected,  that  professional  and  popular  criticism  will 
be  so  great  and  persuasive  as  to  move  the  Supreme  Court  to  overturn  or  sub- 
stantially modify  these  decisions.  This  criticism  has  only  just  begun  and  as  it 
attains  acceptance  in  the  market  place  of  ideas,  it  should  have  some  impact  upon 
the  work  of  the  Court  in  dealing  with  the  problem  of  abortions.  Moreover,  these 
decisions  left  many  questions  unanswered  which  must  be  answered. 

For  example,  does  the  father  of  an  unborn  child  have  the  right  to  prevent  the 
mother  from  directing  the  killing  of  that  unborn  child  by  an  abortion  and  a 
physician  from  carrying  out  her  direction  by  withholding  consent  to  the  pro- 
cedure? Does  the  decision  relative  to  the  right  to  privacy  in  obtaining  abortions 
extend  only  to  the  private  sector  or  does  it  extend  also  the  governmental  sector  so 
as  to  preclude  the  government  from  denying  use  of  its  hospitals  and  its  money  for 
the  performance  of  abortions?  When  is  an  unborn  child  legally  "viable"  under  the 
decision  so  as  to  permit  the  state  to  prohibit  performance  of  abortions  except  to 
prevent  the  death  of  the  mother  or  to  preserve  her  health,  exceptions  which  the 
decision  held  were  both  constitutionally  required?  Does  a  viable  unborn  child 
have  protection  as  a  citizen  under  the  citizenship  clause  of  the  Fourteenth  Amend- 
ment? And  if  so,  when  and  under  what  circumstances?  Is  the  physician  who  was 
given  by  the  Court's  decision  the  constitutional  right  to  kill  the  unborn  child  in 
the  womb  by  an  abortion  also  given  by  that  decision  or  its  principles  the  right  to 
kill  that  child  or  leave  it  to  die  without  medical  attention  following  an  abortion 
resulting  in  its  being  delivered  alive  and  then  enjoying  the  existence  that  any 
prematurely  born  baby  enjoys?  These  and  dozens  of  additional  ciuestions  need  to 
be  answered  as  part  of  the  process  of  testing  the  application  of  the  decision  to 
other  contexts  and  situations  in  light  of  various  constituional  provisions  such  as 
the  Fifth,  Eighth,  Ninth,  and  Thirteenth  Amendments  of  the  Constitution  of  the 
United  States;  the  constitutional  powers  of  both  federal  and  state  government  to 
contract,  control  the  use  and  disposition  of  public  property  and  privileges,  and 
spend  tax  moneys  for  the  public  welfare;  and  federal  and  state  statutes  directed  to 
protecting  various  interests  of  the  state  and  federal  government  with  respect  to 
the  family  and  its  members. 

It  is  not  unusual  for  the  Court  to  reexamine  its  earlier  decisions  and  either  to 
reverse  or  substantially  modify  them.  It  is  not  unusual  for  claims  to  be  made 
after  a  landmark  decision,  especially  one  of  first  impression,  whether  in  the  con- 
stitutional or  other  legal  realm,  that  that  decision  as  a  permanent  feature  of  the 
constitutional  landscape  resolves  many  cjuestions  beyond  the  immediate  focus  of 
that  decision.  This  is  especially  true  when  the  decision  is  filled  with  the  heady  air 
of  relatively  new  judges  who  have  struck  out  into  a  new  arena  and  of  the  advocates 
who  have  led  them  to  the  new  ground.  But  one  must  recall  and  keep  in  mind  the 
nature  of  the  profession  to  which  "judge  and  company,"  as  Jeremj'  Bentham 
rather  disrespectfully  put  it,  are  called  and  what  usually  happens  and  should 
happen  after  such  a  decision.  One  of  the  classic  examples  of  what  usually  happens 
and  should  happen  to  a  landmark  case  is  the  treatment  accorded  to  Thornhill  v. 
Alabama  by  the  Court  which  decides  it.^'  In  that  case  the  Supreme  Court  held  that 
a  state  anti-picketing  statute  was  invalid  under  the  Fourteenth  Amendment. 
That  statute  precluded  the  publicizing  of  the  facts  of  a  labor  dispute  within  the 
vicinity  of  the  scene  of  the  dispute  with  the  purpose  of  inducing  others  not  to 
trade  with  or  to  be  employed  by  a  certain  business  house.  The  Court  stated  that 
the  test  of  the  power  of  the  State  to  interfere  with  the  constitutional  right  of 
workers  to  publicize  the  facts  of  a  labor  dispute  was  whether  there  was  "a  clear 
and  present  danger  of  destruction  of  life  or  property,  or  invasion  of  the  right  of 
privacy,  or  breach  of  peace  .   .  ."  ^^  The  Court  stated  that  no  such  clear  and 

51  310  U.S.  88(1940). 
62  370  U.S.  at  105. 


present  danger  could  be  thought  to  be  involved  in  the  activities  of  every  person 
who  approaches  the  premises  of  an  employer  and  publicizes  the  facts  of  a  labor 
dispute  involving  the  latter  by  peaceful  picketing. 

The  language  just  quoted  and  similar  language  in  the  Thornhill  case  led  many 
labor  lawyers  and  some  legal  scholars  to  talk  much  as  pro-abortion  lawyers  and 
law  students  and  some  legal  scholars  have  talked  and  argued  since  the  Wade  ease. 
The  language  of  the  Court  in  Thornhill  referring  to  the  clear  and  present  danger 
test  led  many  commentators  to  believe  that  the  court  would  invalidate  any 
limitations  on  the  right  to  picket  that  could  not  pass  muster  in  light  of  this  test. 
Still,  if  the  Court's  statement  quoted  above  constituted  by  a  dictum,  Thornhill 
had  to  be  read  as  merely  holding  that  legislation  broadly  banning  all  picketing 
was  unconstitutional  rather  than  that  all  picketing  was  constitutionally  protected. 
Like  Wade,  Thornhill  left  a  host  of  crucial  questions  imanswered  and  was  the 
immediate  cause  of  both  the  need  and  demand  for  clarification  of  those  questions. 
In  the  twelve  year  period  between  1940  and  1952  decisions  were  rendered  which 
played  havoc  with  the  notion  that  all  picketing  was  constitutionally  protected. 
In  general,  these  decisions  established  that  no  blanket  prohibitions  on  the  scope 
of  picketing  within  certain  areas  are  permissible ;  that  picketing  may  be  banned  if 
undertaken  in  support  of  unlawful  objectives;  and  that  picketing  may  be  enjoined 
if  its  conduct  is  inconsistent  with  the  best  interests  of  the  community.  Professor 
Joseph  Tanenhaus  has  thoroughly  analyzed  the  process  by  which  the  doctrine  of 
Thornhill  moved  from  the  high  water  and  heady  air  of  its  original  ringing  phrases 
concerning  the  great  protection  accorded  to  peaceful  picketing  by  the  Constitution 
to  the  point  some  twelve  years  later  that  the  contents  of  constitutionally  protected 
picketing  seemed  only  slightly  different  from  the  picketing  protected  under  tort 
doctrines  in  the  decade  before  decision  of  that  case.^^  The  fire  of  case  by  case 
adjudication  of  controversies  involving  significantly  different  facts  from  those 
presented  in  the  original  landmark  case  enabled  the  federal  courts  to  distinguish 
and  better  deal  with  the  various  problems  of  justice  concerning  all  parties  affected 
by  that  original  decision.  As  Professor  Tanenhaus  put  it: 

".  .  .  the  Court  speedily  came  to  recognize  that  in  picketing-free  speech  it  had 
a  raging  lion  by  the  toil.  With  each  successive  picketing-free  speech  decision,  the 
Court  displayed  an  increasing  awareness  of  economic  facts.  The  resemblances 
between  picketing  and  conventional  speech  seemed  even  hazier.  It  is  no  small 
tribute  to  Justice  Frankfurter,  one  may  add,  that,  after  devoting  many  years  in 
an  uphill  struggle  for  'labor's  rights',  he  was  among  the  first  to  recognize  the  'new 
picketing'  for  what  it  was.  It  takes  uncommon  fortitude,  even  for  men  shielded 
by  the  majesty  of  the  Supreme  Court's  secluded  chambers,  to  brave  charges  of 
betrayal  for  the  sake  of  'justice'.  ^^ 

A  more  recent  example  of  the  process  by  which  a  landmark  decision  gets  cut 
dowTi  to  size  by  the  Supreme  Court  is  the  aftermath  to  Banco  Nacional  de  Cuba  v. 
Sabbatino  decided  in  1964.^5  In  this  case  the  Court  held  that  the  act  of  state 
doctrine  was  to  be  applied  by  federal  courts  in  all  cases  involving  the  "validity 
of  a  taking  of  propertj^  within  its  own  territory  by  a  foreign  sovereign  government, 
extant  and  recognized  by  this  country  at  the  time  of  .suit,  in  the  absence  of  a 
treaty  or  other  unambiguous  agreement  regarding  controlling  legal  principles, 
even  if  the  complaint  alleges  that  the  taking  violates  customary  international 
law."  56  Only  one  justice,  Mr.  Justice  White,  dissented.  Contrary  to  what  he 
accomplished  by  his  dissent  in  Wade,  he  provided  the  Court  with  an  opinion 
pointing  out  in  precise,  persuasive,  and  complete  argumentation  why  the  majority 
opinion  and  decision  were  erroneous."  Eight  years  later,  the  Court  substantially 
abandoned  the  new  doctrine  in  a  large  class  of  cases  in  First  National  City  Bank  v. 
Banco  Nacional  de  Cnba.^^ 

If  the  Supreme  Court  in  readdressing  itself  to  the  questions  decided  in  and 
raised  by  Wade  demonstrates  the  judicial  statesmanship  it  has  demonstrated 
at  times  in  the  past  in  dealing  with  landmark  decisions  like  Thornhill  and  Sabbatino 
that  either  were  wronglj'  decided  in  whole  or  in  part  or  suggested  far  too  broad 
a  ground  for  decision,  it  will  reexamine  the  erroneous  decision  rendered  in  Wade 
and  either  reverse  it  so  as  to  recognize,  as  it  should,  that  the  unborn  child  is  a 
constitutionally  protected  person  whose  life  is  as  sacred  as  that  of  its  mother 
before  the  law  or  to  modify  the  decision  substantially  so  as  to  pro\'ide  constitutional 

53  Joseph  Tanpnhaus,  "Picketing-Free  Speech;  The  Growth  of  the  New  Law  of  Picketing  From  1940  to 
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protection  for  the  child's  life  under  certain  circumstonces.  If  the  Court  takes  this 
step,  the  groundwork  of  decisions  such  as  Doe  v.  Rampton  and  Coe  v.  Gersteiy}, 
svpra,  which  inv.nlidnted  state  stntutory  provisions  reauiring  consent  of  the  father 
of  the  unborn  child,  if  different  from  the  husband,  or  husband  before  an  abortion 
is  performed  on  a  woman,  will  be  sewpt  away  irretrievabl^^  These  decisions  were 
based  upon  the  notion  that  Wade  in  creating  in  a  pregnant  woman  a  right  to  obtain 
an  abortion  stated  principles  that  also  prevented  a  state  from  interfering  with 
that  right  in  behalf  of  the  husband  of  the  woman  or  father  of  the  unborn  child. 

THE    RIGHTS    OF    THE    FATHER    IF   WADE    IS    NOT    MODIFIED 

Of  course,  the  Supreme  Court  may  adhere  to  Wade  just  as  it  long  adhered  to 
Drcd  Scott,  Plessy  v.  Ferguso?},^^  Korematsu  v.  United  States  and  numerous  other 
tragic  and  erroneous  decisions  in  the  civil  rights  field  that  could  be  mentioned. 
In  that  event,  the  question  arises  as  to  whether  there  is  a  substantial  basis  for 
concluding  that  Wade  does  not  provide  the  basic  principles  for  determining  the 
authority  of  the  state  to  regulate  the  marriage  relationship  or  the  rights  of 
the  father  of  the  imborn  child  with  respect  to  protecting  its  life  against  its  mother's 
desire  to  have  it  killed  by  abortion.  The  Davforth  case,  previously  mentioned,  has 
so  held.  In  that  case  a  three-judge  federal  district  court  upheld  the  Missouri 
statutory  provision  requiring  the  husband's  consent  to  an  abortion  in  order  for  it 
to  be  performed  legally.  It  did  so  upon  the  basis  that  a  state  has  the  right  to 
regulate  the  status  of  marriage  with  a  view  to  protecting  the  regularity  and  in- 
tegrity of  the  marriage  relation.  Protection  of  this  integrity  extends,  it  also  held,  to 
preservation  of  marital  harmony  with  respect  to  the  abortion  decision.  That 
harmony  could  only  be  preserved,  it  said,  through  the  reciuirement  that  the  hus- 
band be  allowed  to  participate  in  that  decision  since  it  is  one  that  affects  the  very 
essence  of  the  marriage  relationship.  This  essence,  it  asserted,  includes  procreation, 
the  husband's  interest  in  seeing  that  a  particular  unborn  child  conceived  by  him 
and  his  wife  is  carried  to  term,  and  the  husband's  interest  in  avoiding  or  at  least 
acting  in  light  of  the  results  not  unlikely  to  flow  from  the  abortion  decision  and  its 
effectuation  including  various  profound  effects  upon  future  reproductive  capacity 
such  as  infertility,  premature  births,  and  still  births  and  upon  the  future  children 
in  the  form  of  physical  and  mental  defects  caused  by  premature  births. 

While  the  lower  court  talked  in  terms  of  the  right  of  the  state  to  regulate  the 
marriage  relationship  and  to  protect  the  husband's  interest  in  that  relationship, 
it  is  clear  that  the  court  was  really  focusing  upon  the  state's  "considerable  intei-est" 
or  "legitimate  concern"  in  protecting  that  relationship,  as  Mr.  Justice  Douglas 
once  put  it  in  another  case,6i  that  justifies  its  regulation  in  relation  to  the  limita- 
tions of  the  Fourteenth  Amendment.  The  court  thus  held  that  this  interest  is 
sufficiently  compelling  to  justify  the  regulation  or  interference  with  a  woman's 
abortion  decision  by  the  state  to  the  extent  that  her  husband  be  allowed  to 
participate  in  that  decision  and  to  exercise  a  veto  upon  it.  Surely,  Wade  cannot 
be  reasonably  taken  as  having  established  a  principle  based  upon  a  woman's 
right  of  privacy  which  overrides  the  interest  of  the  state  in  protecting  the  integrity 
of" the  marriage  relationship  and  the  coequality  of  the  husband  with  the  wife  in 
making  basic  decisions  affecting  their  relationship  and  the  achievement  of  its 
fundamental  purposes.  It  is  the  merit  of  the  Danforth  opinion  that  it  insists  upon 
this  long-established  principle  of  the  state's  interest  in  the  integrity  of  the  marriage 
relationship. 

The  Danforth  decision,  however,  does  not  come  to  grips  with  the  question 
relating  to  the  civil  rights  of  the  father  of  an  unborn  child.  Wade  was  decided  upon 
the  basis  that  the  pregnant  woman,  as  part  of  her  civil  right  to  privacy,  has  the 
civil  right  to  seek  and  to  obtain  an  abortion  from  a  consenting  physician.  Is  there 
no  civil  right  of  the  father  rtlative  to  his  unborn  child  that  stands  apart  from  the 
intersst  of  the  state  in  protecting  the  integrity  of  the  marriage  relationship  and 
stands,  on  occasion,  in  opposition  to  the  m.other's  civil  right  of  privacy  insofar  as 
that  right  comprehends  the  right  to  an  abortion?  While  the  Danforth  decision  has 
a  strong  logical  quality  justifying  it  and  responds  to  the  decisional  pattern  or 
model  utilized  by  the  SupremeCourt  in  Wade,  there  is  also  something  superficially 
attractive  in  the  argument  advanced  in  Rampton.  and  Gerstein  that  a  mere  <:tate's 
interest  in  the  plight  of  the  husband  or  father  of  the  unborn  child  can  hardly  be 
considered  to  override  the  woman's  civil  right  when  the  state's  interest  in  the 
unborn  child's  life  was  not  enough  to  override  that  right  for  all  practical  purposes 
until  its  live  birth. 
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The  issue  of  the  civil  rights  of  the  father  of  an.  unborn  child  wa=?  addressed  in 
the  case  of  Doe  v.  Doe  recently  decided  by  the  Supreme  Judicial  Court  of  Mas- 
sachusetts.^^  In  that  case  an  estranged  husband  sought  declaratory  and  injunctive 
relief  against  his  pregnant  wife  with  respect  to  her  decision  to  obtain  an  abortion 
over  his  objection.  Massachusetts,  the  state  of  the  parties  to  the  marriage,  had 
no  statute  bearing  upon  his  right  to  participate  in  the  abortion  decision.  The 
husband,  however,  contended  that  he  had  a  fundamental  right,  protected  by  the 
Constitution  of  the  United  States,  to  determine  that  his  child  not  be  aborted. 
A  majority  of  the  Massachusetts  court  held  that  the  husband's  rights  are  fore- 
closed by  "the  principles  enunciated  in  Wade,  citing  the  Gerstein  case.  Justices 
Hennessey  and  Reardon  dissented  in  separate  opinions.  Both  of  these  justices 
agreed  that  Wade  and  Bolton  provided  no  dispositive  principles  with  respect  to 
the  civil  rights  of  the  father  of  an  unborn  child.  Referring  to  the  principal  "right 
of  privacy"  decisions.  Justice  Reardon  stated: 

"In  each  case  the  right  of  privacy  was  but  the  correlative  of  the  duty  of  the 
State  to  refrain  from  activity  to  which,  by  virtue  of  the  limited  nature  of  our 
constitutional  government,  it  was  obliged  to  remain  a  stranger.  But  who  will 
assert  that  the  husband  here  is,  or  could  ever  be,  a  stranger  to  the  destruction  of 
the  fetus  which  he  begot  or  to  the  possible  future  birth  of  his  child?  At  base  it 
was  respect  for  the  intimacy  of  certain  sectors  of  human  life  which  compelled 
the  decisions  of  the  Supreme  Court  insisting  that  government  refrain  from  inter- 
fering in  these  private  determinations.  It  is  that  same  respect  which  informs  us 
that  "a  potential  father's  rights  in  the  birth  of  a  child  cannot  be  dissolved  by  un- 
reasoned reference  to  the  Fourteenth  Amendment."  *'^ 

Both  of  these  justices  also  agreed  that  there  could  be  no  acceptable  extension 
of  the  basic  premises  of  the  Wade  and  Bolton  decisions  to  the  case  before  the  court. 
Their  basic  reason  for  opposing  that  extension  was  that  the  father  of  an  unborn 
child  has  the  right  to  protect  the  life  of  that  child,  a  right  protected  by  the  Con- 
stitution of  the  United  States.  Both  justices  conceived  that  thi^  right  was  a  funda- 
mental human  right,  a  natural  right.  As  Justice  Hennessey  stated: 

"But  the  father  has  rights.  They  are  familial.  They  antedate  the  Constitution; 
thev  are  about  as  old  as  civilization  itself.  They  center  in  a  main  potentiality 
of  lids  marriage:  the  birth  and  raising  of  children.  Few  human  experiences  have 
meaning  comparable  to  parenthood.  The  father's  rights  asserted  here  are  surely 
among  the  fundamental  rights  protected  by  the  Constitution."  s* 

According  to  Justice  Reardon: 

"(I)f  any  interest  of  manlcind  can  be  said  to  lay  claim  to  a  place  in  natural  law 
the  interest  of  a  parent  in  his  child  must  be  so  recognized.  Blaclvstone  called  it 
'the  most  universal  relation  in  nature.'  ...  It  is  possible  of  course  to  belittle 
the  effect  of  these  natural  relations  but  they  influence  our  judical  actions  today 
as  surely  as  thev  have  done  for  the  last  700  years."  ^^ 

Justice  Reardon  took  the  position  that  this  view  of  the  natural  riglit  of  fathers 
was  part  of  the  concept  built  into  the  Constitution  of  the  United  States  by  its 
framers  and  was  thus  a  part  of  the  fundamental  law  Mmitations  binding  upon 
judges. 

Both  justices  saw  the  issue  before  the  court  as  one  of  balancing  the  two  rights — 
one  the  basic  human  or  natural  right  of  the  father  to  protect  the  life  of  his  unborn 
child  and  the  other  the  recently  judicially  created  right  of  the  mother  to  arrange 
for  its  destruction  by  abortion.  Justice  Reardon  stated  the  basic  reasons  for 
balancing  these  rights  in  favor  of  the  father  under  the  circumstances  of  the  case 
before  the  court  as  follows: 

"The  interests  of  the  mother  in  this  case  were  certainly  significant  but  they 
were  in  large  measure  temporary.  The  husband  stood  ready  to  assume  at  birth 
the  responsibiUty  for  the  care  and  raising  of  his  child.  He  furthermore  was  wiUing 
to  defray  all  the  medical  expenses  of  the  pregnancy  and  the  deUvery.  The  wife's 
association  with  and  responsibiUty  for  the  child  could  have  ended  at  birth.  There 
was  medical  testimony  that  no  unusual  medical  risks  or  complications  were  to 
be  anticipated.  I  do  not  for  a  moment  wish  to  minimize  the  very  serious  burden 
which  would  be  imposed  on  the  wife.  The  physical  discomfort  and  inevitable 
risks  to  health  in  carrying  the  pregnancy  to  term  are  significant.  There  is  also  the 
distinct  possibility  of  psychological  damage  Ungering  even  after  the  birth.  But  a 
major  part  of  the  interest  of  the  pregnant  wife  must  be  the  continuing  responsibil- 
ity for  the  welfare  of  the  child.  That  part  of  the  interest,  at  least,  is  not  present 
in  this  case.  On  the  other  hand  the  injury  to  the  husband  in  terminating  the 
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pregnancy  is  unmistakably  palpably  permanent.  There  is  no  speculation,  no 
question,  that  the  husband  will  never  experience  the  satisfaction,  the  comfort, 
the  affection,  or  the  sense  of  fulfillment  which  might  have  l^een  provided  him  by 
the  birth  and  growing  up  of  the  child  whose  life  he  petitioned  this  court  to  assure. 
On  this  record  I  believe  that  balance  of  ]Derceptible  interests  falls  in  favor  of  the 
potential  father."  ^^ 

While  the  decisional  model  proposed  by  Justices  Hennessey  and  Reardon  for 
deahng  with  the  civil  right  of  the  father  to  protect  his  unborn  child  has  much  to 
recommend  it  in  contrast  to  decisions  like  Rampton  and  Ger stein  which  extend 
the  Wade  decisional  principles  so  as  to  extinguish  all  rights  of  the  father,  it  also 
has  obvious  defects.  To  save  the  life  of  his  unborn  child,  the  father  under  this 
model  must  go  to  court  to  prevent  his  wife  from  securing  its  destruction  by  abor- 
tion and  thus  he  must  be  financially  able  to  bear  the  costs  of  litigation  and  attor- 
ney's fees.  Moreover,  in  going  to  court,  he  may  only  secure  an  adjudication  that 
the  application  of  the  balancing  of  rights  process  in  his  case  calls  for  favoring 
his  wife's  right  to  abort.  Courts  would  have  to  become  arbitrators  of  the  life  or 
death  of  innocent  children  and  to  perform  their  function  by  regard  not  for  the 
interests  and  rights  of  those  children  but  only  for  the  competing  personal  interests 
of  their  parents.  While  Wade  produces  this  distortion  in  the  administration  of 
justice,  it  is  still  a  very  unseemly  mode  of  judicial  functioning  in  a  society  which 
is  supposed  to  be  committed  to  human  rights  and  their  preservation.  Moreover, 
only  those  fathers  with  money  can  protect  their  unborn  children  unless  govern- 
ment provides  them  with  funds  to  litigate,  a  result  which  seems  unlikely.  Poor 
fathers  will  be  unable  to  secure  this  protection  and  for  all  practical  purposes  they 
will  have  a  civil  right  without  a  remedy.  Also,  it  is  not  likely  the  mother  could 
pay  a  judgment  for  the  costs  of  litigation  and  attorney's  fees  incurred  by  the 
father,  even  if  this  legal  remedy  were  extended  to  the  father. 

The  decisional  model  utilized  by  the  federal  court  in  Dan  forth,  while  it  does  not 
recognize  a  civil  right  in  the  father  coequal  to  that  of  the  mother  relative  to  an 
unborn  child,  does  have  the  distinct  merit  of  foreclosing  an  abortion,  unless  the 
father  or  husband  consents  to  it.  Its  major  drawback  is  that  whether  or  not  a 
father  has  a  right  to  protect  his  unborn  children  wholly  depends  upon  the  action 
of  the  legislature  of  the  state  in  which  the  father  and  mother  of  the  unborn  child 
live.  The  legislature  of  that  state  may  not  enact  a  consent  provision,  even  if  it  is 
constitutional  under  the  Danforth  model.  In  that  event,  the  father  is  without  a 
right  to  protect  his  child  from  the  mother  who  would  destroy  it.  Protection  of  the 
father's  interest  in  his  unborn  child  can  only  be  achieved  in  a  definitive,  pervasive 
manner  through  recognition  that  he  has  a  constitutionally  safeguarded  civil  right  to 
protect  his  child's  life  by  withholding  his  consent  to  an  abortion  sought  by  its 
mother. 

THE  THIRTEEENTH  AMENDMENT  AND  THE  RIGHTS  OF  THE  FATHER 

It  is  the  position  of  the  author  that  the  Thirteenth  Amendment  provides  con- 
stitutional protection  for  the  civil  right  of  a  father  of  an  unborn  child  to  protect 
its  life  from  a  mother  who  seeks  to  have  it  destroyed  through  an  abortion.  The 
Thirteenth  Amendment  was  directed,  of  course,  at  the  elimination  of  slavery  and 
involuntary  servitude  whether  imposed  by  government  or  by  private  persons. 
But  it  was  directed  to  much  more  than  the  status  of  slavery  or  involuntary  servi- 
tude that  had  been  imposed  upon  certain  classes  of  human  beings  prior  to  its 
adoption,  such  as  the  Blacks  of  the  South  and  elsewhere  or  Mexicans  and  Chinese 
of  the  Southwest  and  West.  It  was,  to  repeat  the  classic  characterization  of  its 
objective  by  Mr.  Justice  Harlan  in  the  Civil  Rights  Cases  previously  quoted, 
directed  to  ensuring  that  "there  cannot  be  in  this  Republic  any  class  of  human 
beings  in  practical  subjection  to  another  class,  with  power  in  the  latter  to  dole 
out  to  the  former  just  such  privileges  as  they  may  choose  to  grant."  ^^ 

Thus  the  Amendment  not  only  aimed  at  the  destruction  of  the  status  of  slavery 
and  involuntary  servitude  established  by  positive  law  but  also  aimed  at  the 
elimination  of  the  situation  in  which  one  class  of  human  beings  was  placed  in  prac- 
tical subjection  to  another  class,  in  a  kind  of  de  facto  slaveiy.  Stated  positively, 
the  Thirteenth  Amendment  established,  as  the  majority  in  the  Civil  Rights  Cases 
asserted,  "universal  civil  .  .  .  freedom  throughout  the  United  States"  and  clothed 
"Congress  with  power  to  pass  all  laws  necessary  and  proper  for  abolishing  all 
badges  and  incidents  of  slavery"  and  for  protecting,  as  included  within  the  c'vil 
freedom  established  for  everj^  man,  "those  fundamental  rights  which  are  the  essence 

6«  Id.  at  138-l3i). 
«'  lOy  U.S.  at  62. 
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of  civil  freedom,  .  .  ."  ^^  And  since  one  who  is  a  slave  in  some  respects  or  who  does 
not  enjoy  all  of  the  fundamental  rights  is  a  person  who  is  to  that  extent  in  partial 
subjection,  de  jure  or  de  facto,  to  the  will  of  some  other  person  or  to  society  itself, 
the  Amendment  was  also  directed  toward  elimination  of  partial  slavery  or  involun- 
tary servitude.  ^^ 

One  of  the  most  important  purposes  back  of  the  proposal  and  adoption  of  the 
Thirteenth  Amendment  and  of  the  Civil  Rights  Act  of  1866,  which  was  passed 
to  implement  it,  was  to  bring  protection  to  the  family  relationship  of  those  who 
had  been  slaves  and  to  the  pei-sonal  rights  of  each  member  of  the  family.  Many 
things  outraged  those  who  proposed  these  measures.  Probably  the  chief  thing 
that  outraged  them  was  the  mistreatment  of  the  slave  family  and  the  total  de- 
struction of  the  rights  of  the  slave  father,  mother,  and  children  under  the  institu- 
tion of  slavery.  Since  these  leaders  were  still  strongly  committed  to  the  family 
as  the  fundamental  institution  of  a  free  political  society,  this  mistreatment  and 
destruction  was  seen  as  a  social  cancer  striking  at  the  very  vitals  of  American 
society.  The  framers  of  the  Thirteenth  Amendment  were  especially  concerned 
with  the  plight  of  the  slave  father.  Senator  Charles  Sumner  of  Massachusetts 
considered  that  one  of  the  essential  features  of  the  slavery  system  of  his  r'lv 
was  "the  denial  of  the  paternal  relation."  "  The  mistreatment  of  the  slave  fa. her 
was  characterized  by  the  author  of  the  Due  Process  and  Equal  Protection  Clars^'S 
of  the  Fourteenth  Amendment,  John  A.  Bingham  of  Ohio,  as  a  "blasphemy 
against  the  divine  beauty  of  life."  " 

This  universal  concern  with  the  fate  of  the  slave  father  on  the  part  of  those 
who  opposed  slavery  was  due  to  the  severe  inroads  upon  his  role  imposed  by  this 
institution.  His  child  was  owned  by  the  owner  of  its  slave  mother.  He  could  not 
marry  so  as  to  bring  the  protection  of  marriage  and  family  law  to  his  family. 
He  could  not  claim  his  child  as  his  own.  He  had  no  control  over  the  sale  or  seizure 
for  deljt  of  his  child,  including  one  who  was  in  its  mother's  womb  when  the  debt 
was  contracted.  He  could  not  purchase  land  or  a  home  for  his  family  and  could 
not  insist  upon  his  family  living  with  him.  He  could  not  purchase  needed  food 
and  medicine  for  his  children  and  wife.  His  only  alternative  was  to  steal  the 
necessaries  for  them  if  they  were  not  otherwise  provided.  He  could  not  provide 
education  for  his  children  and  was  limited  in  giving  them  religious  instruction. 
He  could  not  sue  in  the  courts  to  protect  his  wife  and  child  or  even  testify  again-t 
a  person  who  had  harmed  them  because  neither  he  nor  the  members  of  his  family 
had  any  rights.  His  children  were  subject  to  correction  and  punishment  by  their 
master  and  he  could  not  resist  its  infliction  even  when  it  was  excessive.  One 
Black  father  after  another  observ^ed  and  experienced  the  fact  that  slavery  had 
"destroyed  the  sanctity  of  marriage,  and  sundered  and  broken  the  domestic 
ties,  .  .  .  bound  men,  women,  and  children,  robbed  them,  beat  them,  bruised, 
and  mangled  them,  burned  and  otherwise  murdered  them  .  ,  .  compelled  them 
to  submit  in  silence  and  labor  in  tears."  "2 

Senator  Jacob  M.  Howard  of  Michigan  articulated  the  central  purpose  behind 
the  Thirteenth  Amendment  as  being  one  directed  toward  restoration  of  the  riehts 
of  the  family  institution  and  especially  the  restoration  of  the  rights  of  the  father. 
He  stated : 

"Its  intention  was  to  make  him  the  opposite  of  a  .slave,  to  make  him  a  freeman. 
And  what  are  the  attributes  of  a  freeman  according  to  the  imiversal  understanding 
of  the  American  people?  Is  a  freeman  to  be  deprived  of  the  right  of  acquiring 
property,  of  the  right  of  having  a  family,  a  wife,  children,  home?  What  definition 
will  you  attach  to  the  word  'freeman'  that  does  not  include  these  ideas?  The 
once  slave  is  no  longer  a  slave;  he  has  become,  by  means  of  emancipation,  a  free 
man.  If  such  be  the  case,  then  in  all  common  sense  is  he  not  entitled  to  those 
rights  which  we  concede  to  a  man  who  is  free?"  ^^ 

To  be  deprived  of  any  of  the  fundamental  rights  of  a  freeman  was,  in  the  minds 
of  the  framers  of  the  Thirteenth  Amendment,  to  be  converted  into  the  status 
of  one  who  is,  a  partial  slave.  It  was  for  this  reason  that  the  Civil  Rights  Act  of 
1866,  enacted  upon  the  basis  of  the  authority  of  Congre^^s  under  the  Thirteenth 
Amendment,  was  directed  at  eliminating  various  hindrances  to  freedom  bein*; 
encountered  by  those  who  had  been  freed  from  the  de  jure  status  of  slavery. 
These  nersons  were  provided  protection  by  federal  law  so  that  they  were  to 
"have  the  same  right,  in  every  State  and  Territory  in  the  United  States,  to  make 

68  Id.  at  22-24. 

«9  Conqressional  Globe.  39  Cong..  1st  Sess.,  (January  30, 1966)  p.  499  fl. 
~o  Conqressional  Olohe.  .37th  Cong.,  2d  Sess.  (March  31, 1862)  p.  1447. 
"1  Cormressional  Olohe.  37th  Conp.,  2d  Sess.  (March  12, 1862)  p.  1203. 
"  Conqressional  Olohe,  38th  Cong.,  1st  Sess.  (March  31. 1S64)  p.  1399. 
'3  Congressional  Globe,  39th  Cong.,  1st  Sess.  (January  30,  1866)  p.  .504. 
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and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit,  purchase, 
lease,  sell,  hold,  and  convey  real  and  personal  property,  and  .  .  .  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  person  and  property,  as  is 
enjoyed  by  white  citizens,   .  .  . ."  '* 

Through  protection  of  these  fundamental  civil  rights  under  federal  statute  law 
it  was  the  aim  of  its  framers  to  protect,  among  others,  the  father  in  his  "right  of 
having  a  family,  a  wife,  children,  home"  and  of  protecting  them  against  both  the 
government  and  private  persons  who  would  destroy  them. 

It  seems  perfectly  clear  that  to  subject  the  father  of  an  unborn  child  to  the 
uncontrolled  discretion  of  its  mother  with  respect  to  having  an  abortion  is  to 
convert  that  father  into  a  partial  slave  who  is  indistinguishable  from  those  who, 
after  being  freed  from  the  de  jure  status  of  slavery  were  still  faced  with  denials 
in  particular  instances  of  the  fundamental  civil  rights  of  the  freeman.  The  Thir- 
teenth Amendment  was  authoritatively  interpreted  by  the  framers  of  the  Civil 
Rights  Act  of  1866  to  have  been  designed  to  preclude  that  precise  status  being 
imposed  by  either  governments  or  private  persons.  The  father  of  a  child,  born  or 
unborn,  has  certain  fundamental  rights  relative  to  that  child.  As  stated  by 
J^lr.  Justice  White  for  the  Court  in  Stanley  v.  Illinois: 

"The  rights  to  conceive  and  to  raise  one's  children  have  been  deemed  'essential,' 
.  .  .  'basic  civil  rights  of  man,'  .  .  .  and  (r)ights  far  more  precious  than  property 
Tights,'  ...  'It  is  cardinal  with  us  that  the  custody,  care  and  nurture  of  the 
-Kjhild  reside  first  in  the  parents,  whose  primary  function  and  freedom  include 
preparation  for  obligations  the  state  can  neither  supply  nor  hinder.'  "  ^^ 

But  the  right  to  conceive  and  to  raise  one's  children  which  is  vested  by  the 
Thirteenth  Amendment  in  each  freeman  is  a  right  over  which  neither  the  state 
nor  the  spouse  of  the  father  can  "run  .  .  .  roughshod,"  as  Mr.  Justice  White 
put  it.  While  the  mother  of  the  unborn  child  may  have  the  right  to  abort  her 
child  under  Wade  despite  its  erroneous  character  in  relation  to  the  Thirteenth 
and  Fourteenth  Amendments  in  the  absence  of  an  objection  being  raised  against 
it  by  the  child's  father,  the  Thirteenth  Amendment  recognizes  and  protects  a 
paramount  civil  right  in  the  father  both  to  conceive  and  raise  his  own  child 
and  to  protect  it  against  all  who  would  destroy  or  hurt  it.  It  is  not  a  right  to  be 
balanced  against  a  right  of  the  mother  to  destroy  the  child.  It  is  a  right  to  protect 
the  life  of  that  child  and  the  right  of  the  mother  to  destroy  that  life,  as  against  the 
desire  of  the  father  to  protect  it,  is  totally  antithetical  to  the  father's  right.  Both 
the  mother  and  father  of  an  unborn  child  have  the  constitutionally  protected  right 
to  protect  the  life  of  that  child.  Wade  erroneously  recognized  a  right  of  the  mother 
to  obtain  the  destruction  of  that  child  by  an  abortion.  That  decision  stands  until 
reversed  by  a  subsequent  decision  or  constitutional  amendment.  But  that  decision 
did  not  and  could  not  undercut  the  right  of  the  father  to  protect  the  hfe  of  his 
unborn  child  guaranteed  by  the  Thirteenth  Amendment.  Moreover,  even  if  there 
were  no  Thirteenth  Amendment,  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment  and  the  Due  Process  Clause  of  the  Fifth  Amendment  preclude  a 
state  and  the  Nation,  respectively,  from  recognizing  a  right  in  the  mother  of  an 
unborn  child  to  protect  its  life  while  precluding  a  fnther  of  that  child  from  protect- 
ing its  life.  Clearly,  discrimination  between  the  father  and  mother  with  respect  to 
recognizing  a  right  to  protect  the  life  of  their  unborn  child  is  invidious  discrimina- 
tion.'^  Clearly,  also,  there  is  no  state  interest  so  compelling  as  to  warrant  overndmg 
the  right  of  the  father  in  this  respect  while  according  the  right  to  the  mother." 

A  MODEST  STATUTORY  PROPOSAL  TO  PROTECT  THE  FATHER'S  RIGHT  IN   HIS  UNBORN 

CHILD 

There  is  a  special  significance  to  recognizing  that  the  Thirteenth  Amendment 
is  the  care  provision  guaranteeing  protection  of  the  father's  right  to  protect  the 
life  of  his  unborn  child.  Like  the  Fourteenth  Amendment,  the  Thirteenth  contains  a 
clause  granting  to  Congress  "power  to  enforce  this  article  by  appropriate  legisla- 
tion." Unhke  the  Fourteenth  Amendment,  however,  the  Thirteenth  clearly  grants 
power  to  Congress  to  enforce  its  provisions  against  both  state  and  private  action. 
The  Supreme  Court  has  long  since  recognized  this  to  be  true  and  in  recent  years 
has  allowed  enforcement  of  portions  of  the  Civil  Rights  Act  of  1866  directly  against 
private  persons  and  entities,  as  in  Jones  v.  MayerJ^  What  is  needed  today  in  the 

'<  14  Stat.  27  (April  9, 186G). 

'5  405U.S.  645at651  (1972).  ^    ^  ^     „  ,,•  i.     »         ,oo   i^a   i-hx-iv   oa  o-r  iq 

'6  Stanley  v.  Illinois,  405  U.S.  145  at  655-658  (1972);  In  re  T.,  8  Mich.  App.  122,  146,  lo4  N.W .  2d  27,  39 
(1967). 
"  Shapiro  v.  Thompson,  394  U.S.  618  (1969). 
"392  U.S.  409  (1968). 
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form  of  federal  legislation  protecting  the  right  to  life,  among  other  legislation  that 
could  be  mentioned,  is  legislation  implementing  the  father's  right  to  protect  the 
life  of  his  unborn  child.  The  minimum  legislation  should  be  a  statutory  provision 
hke  that  adopted  in  many  states  since  the  decisions  in  Wade  and  Bolton. 

Set  out  below  is  a  federal  statutory  proposal  to  implement  the  Thirteenth 
Amendment  safeguard  of  the  right  of  a  father  to  protect  his  unborn  child: 

An  Act  establishing  consent  requirements  for  abortion  ^     .    ,  ^ 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United ^btates  ot 
America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  'Consent 
Requirements  for  Abortion  Act  of  197-." 

Sec.  2.  As  used  in  this  Act —  ,    .        r 

(1)  the  temi  "unborn  child"  means  the  unborn  offspring  of  human  beings  from 
the  time  of  its  conception  throughout  pregnancy  until  its  live  birth. 

(2)  the  term  "conception"  means  the  union  of  the  spei-m  of  a  male  human  being 
and  the  ovum  of  a  femal  human  being.  ■  ^  ^. 

(3)  the  term  "abortional  act"  means  an  act  committed  upon  or  with  respect 
to  a  woman,  whether  she  is  pregnant  or  not,  whether  directly  upon  her  body  by 
the  use  of  an  instrument  or  other  thing  whatsoever,  or  by  the  adnnnistering, 
taking,  or  prescription  of  drugs  or  any  substance  whatsoever,  or  by  any  other 
means,  with  intent  to  cause  the  death  of  an  unborn  child  or  the  expulsion  or 
removal  of  an  unborn  child  from  the  womb  of  the  woman  other  than  for  the 
principal  purpose  of  producing  a  live  birth  or  removing  a  dead  fetus.  _ 

(4)  the  term  "physician"  means  any  person  licensed  to  practice  medicine  m 
the  state,  territory.  District  of  Columbia,  possession,  or  place  subject  to  the 
exclusive  jurisdiction  of  the  United  States  in  which  an  abortional  act  is  performed 

by  that  person.  ,      x     -i         x       j  •   ^ 

(5)  the  term  "consent"  means  a  written  agj-eement,  voluntarily  entered  into 
by  a  person  with  a  physician  whereby  that  person  agrees  and  consents  that  that, 
physician  may  perform  an  abortional  act  upon  that  person  or  another  person,  m 
which  the  physician  affirms  that  he  or  she  or  a  counselor  authorized  by  that 
physician  adv'ised  the  other  party  and  the  latter  states  that  he  or  she  has  been 
advised  (i)  that  the  abortional  act  may  cause  physical  and  psychological  effects, 
which  are  not  foreseeable,  (ii)  that  there  are  alternatives  to  the  abortional  act 
available,  including  childbirth  and  adoption,  and  (iii)  what  medical  procedures 
for  pcrformius;  the  abortional  act  will  be  used  by  the  physician. 

(6)  the  term  "guardian"  means  a  guardian  or  other  person  having  duties 
similar  to  a  guardian,  or  any  person  who  has  assumed  the  care  and  custody  of- 
the  woman.  -.i,     <. 

Sec,  3.  Whoever  performs  or  attempts  to  perform  an  abortional  act  without 
securing  the  consent  to  the  performance  of  that  act  of 
0)  the  woman  upon  whom  the  act  is  to  be  pei^formed, 

(2)  the  husband  of  the  woman  specified  in  subsection  (1), 

(3)  the  father  of  the  unborn  child  of  the  woman  specified  in  subsection  (1),  and 

(4)  the  parents  or  guardian  of  an  unmarried  woman  under  the  age  of  eighteen 
years  who  have  secured  the  authorization  of  a  court  of  general  jurisdiction  for 
the  abortion  following  its  determination  that  the  woman  has  in  fact  consented 
to  the  abortion  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than 
five  j^ears,  or  both: 

Provided,  however,  that  in  an  emergency  requiring  an  immediate  abortional 
act  to  prevent  the  death  of  the  woman,  the  requirement  of  consent  is  not  applicable 
if  the  person  whose  consent  is  otherwise  required  under  this  section  lacks  capacity 
to  give  that  consent  or  cannot  be  found  after  a  reasonable  effort  to  find  that 
person  has  been  made,  if  the  physician  files  an  affidavit  concerning  such  facts 
with  any  court  of  general  jurisdiction,  which  is  hereby  vested  with  jurisdiction 
to  determine  the  applicability  of  this  exception,  and  if  that  court  does  not  set  a 
time  within  the  period  of  twenty-four  (24)  hours  after  the  filing  of  the  above 
affida\'it  for  making  the  determination  as  to  whether  there  is  good  cause  for 
believing  that  the  emergency  specified  in  this  exception  exists  and  that  the  re- 
quirement of  consent  established  by  this  section  should  be  waived. 

Sec.  4.  Whoever,  not  being  a  physician,  performs  an  abortional  act  shaU  be 
fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years,  or  both. 

This  proposed  Consent  Requirements  for  Abortion  Act  will  adequately  protect 
the  interests  of  both  parents  of  an  unborn  child  from  being  subjected  whoUj'-  to 
the  will  of  the  other  parent,  other  person,  or  the  government  with  respect  to  the 
destruction  of  that  child  by  an  abortion.  While  the  statute  is  directed  primarily 
toward  protection  of  the  husband  of  the  woman  seeking  an  abortion  and  of  the 
father  of  her  unborn  child,  where  he  is  not  her  husband,  the  statute  is  also  designed 
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~to  protect  a  woman  from  those,  such  as  her  husband  or  father  of  her  unborn 
child  or  her  parents  or  guardian,  where  she  is  an  unmarried  minor,  from  being 
-subjected  wholly  to  their  will  or  coerced  by  them  with  regard  to  having  an  abor- 
tion. Indeed,  where  the  woman  is  an  unmarried  person  under  the  age  of  eighteen 
years,  the  parents  or  guardian  of  that  woman  must  secure  authorization  from  a 
court  of  general  jurisdiction  before  their  consent  to  the  abortion  operates  as  a 
valid  consent  under  the  statute. 

The  proposed  statute  prevents  a  person  from  being  converted  into  a  partial 
slave  of  another  person  or  of  the  government  with  respect  to  protecting  the  life 
of  that  person's  unborn  child  from  those  who  desire  to  have  it  killed  or  to  kill  it 
by  an  abortion.  It  implements  the  Thirteenth  Amendment's  basic  focus  upon 
protecting  the  family  relationship  from  those  who  destroy  it  or  the  rights  of  each 
of  its  members  to  conceive,  care  for,  nurture,  and  protect  their  children  from 
conception  to  live  birth.  It  requires  that  each  spouse  or  parent  have  the  consent 
of  the  other  spouse  or  parent  before  their  mutual  child  or  the  child  of  one  spouse 
is  destroj^ed  by  abortion.  It  implements  the  notion  that  the  marriage  relationship 
or  the  relationship  of  mutual  parentage  carries  with  it  duties  of  mutual  decision- 
making with  regard  to  the  welfare  of  their  children  and  mutual  problems  arising 
with  respect  to  the  children  of  one  of  them  that  bear  upon  the  marriage  relation- 
ship. While  this  proposed  act  traverses  but  a  small  area  of  the  total  problem 
concerning  abortion,  it  is  an  important  step  toward  dealing  with  this  problem. 
)>  A  further  and  more  important  step  would  be  to  enact  a  federal  Act  Protecting 
Unborn  Children  based  upon  the  authority  of  Congress  under  the  Thirteenth 
Amendment  to  protect  every  humtin  being,  including  unborn  human  children, 
from  slavery  and  involuntary  servitude  and  in  their  enjoyment  of  the  fundamental 
civil  rights  of  free  hviman  beings,  including  the  right  to  life.  Such  an  act,  like  the 
one  previously  proposed,  would  be  directed  against  the  action  of  both  private 
persons  and  of  the  government  that  involves  destruction  of  the  lives  of  unborn 
children.  Important  as  a  Human  Life  Amendment  is  to  correct  the  distortion  of 
the  Fourteenth  Amendment  created  by  Wade  and  Bolton,  it  is  imperative  that 
Congress  exercise  its  power  under  the  Thirteenth  Amendment  to  save  the  lives 
of  the  millions  of  unborn  children  who  will  be  destroyed  before  such  an  amend- 
ment is  adopted. 

Senator  Charles  Sumner  of  Massachusetts  in  1864  gave  advice  as  to  what 
should  be  done  to  eliminate  slavery  that  is  just  as  applicable  to  the  elimination  of 
the  modern  form  of  slavery  that  takes  the  form  of  abortion.  He  stated: 

"How  shall  slavery  be  overthrown?  The  answer  is  threefold:  first,  by  the  courts, 
declaring  and  applying  the  true  principles  of  the  Constitution;  secondly,  by 
Congress,  in  the  exercise  of  the  powers  which  belong  to  it;  and  thirdly,  by  the 
people,  through  an  amendment  to  the  Constitution.  Courts,  Congress,  people, 
all  may  be  invoked,  and  the  occasion  wall  justifj''  the  appeal."  ^^ 

Sumner  spoke,  it  must  be  remembered  while  the  Dred  Scott  decision  was  still 
on  the  books  and  before  the  adoption  of  the  Thirteenth  Amendment  or  of  the 
Pourteenth  Amendment.  He  advised,  it  will  be  observed,  that  the  necessary 
constitutional  amendments  be  submitted  by  Congress  for  overturning  the  Dred 
Scott  decision  and  stamping  out  slavery  that  had  been  built  into  the  positive  law 
system  by  that  decision  and  the  laws  of  Vjoth  the  states  and  the  Nation.  He  also 
advised  continued  efforts  in  the  federal  court  system  to  get  the  courts  to  do  what 
they  ought  to  do  under  the  Constitution  of  the  United  States.  But,  above  all 
else,  he  advised  that  it  was  the  solemn  duty  of  Congress  to  enter  the  fray  against 
slavery  and  to  put  its  powers  to  work  to  eliminate  it.  Senators  and  Congressmen 
were  preponderately  of  one  view  with  respect  to  the  role  of  Congress  in  relation 
to  a  decision  like  Dred  Scott  upholding  slavery.  As  stated  by  Congressman  and 
later  Senator  Roscoe  Conkhn  of  New  York: 

"(W)henever  a  decision  is,  in  the  judgment  of  Congress,  subversive  of  the 
rights  and  liberties  of  the  people,  or  is  otherwise  hurtfuUy  erroneous,  it  is  not  only 
the  right,  but  the  solemn  dutj'  of  Congress,  persistentlj''  to  disregard  it."  *° 

Conkhn's  statement  of  the  generally  held  view  was  made  before  the  adoption 
of  the  Thirteenth  and  Fourteenth  Amendments.  As  a  result  of  their  adoption, 
there  is  an  additional  reason  for  Congress  to  act  with  respect  to  a  decision  up- 
holding slavery  as  in  Dred  Scott,  Wade,  and  Bolton.  This  reason  is  the  existence 
in  the  Thirteenth  Amendment  of  a  fundamental  positive  law  specifically  directed 
against  what  the  Court  did  in  these  cases  and  of  a  grant  of  power  to  Congress 
to  enforce  its  provisions  by  appropriate  legislation.  By  virute  of  the  Thirteenth 
Amendment,  it  is  "the  solemn  dut}^  of  Congress"  to  disregard  the  Wade  and  Bolton 

'«  Congressional  Globe,  38th  Cong.,  2nd  Sess.  (Arnl  8, 1864),  p.  1481. 
80  Congressional  Globe,  36th  Cong.,  1st  Sess.  (April  S,  1860),  App.  p.  236: 
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decifion?  and  to  enact  legislation  to  implement  the  rights  of  the  father  and  of  the 
unborn  child  safeguarded  bj^  that  amendment. 

At  this  juncture  legislation  by  Congress  addressed  at  least  to  the  rights  of 
fathers  of  unborn  children  in  the  exercise  of  its  power  granted  by  the  Thirteenth 
Amendment  would  greatly  help  to  shape  the  issues  that  must  be  decided  eventually 
by  the  courts.  It  would  jaut  the  power  and  majesty  of  the  Congress  behind  the 
only  supportable  interpretation  of  the  Thirteenth  Amendment  with  respect  to 
the  rights  of  fathers  of  unborn  children.  Such  legislation  would  draw  the  battle 
lines  for  human  dignity  a  little  tighter  and  give  the  people  an  ally  which  they 
have  often  had  when  the  Supreme  Court  has  made  such  horrendous  decisions  as 
Dred  Scott,  Wade,  and  Bolton.  It  could  make  the  difference  in  the  ultimate  battle. 

Act  to  Authorize  Divorces  in  the  District  of  Columbia — 12  Stat.  59-60 

(1860) 

CHAP.    CLVIII. AN    ACT   TO    AUTHORIZE    DIVORCES    IN    THE    DISTRICT    OF    COLUMBIA, 

AND   FOR   OTHER  PURPOSES 

Be  it  enacted  by  the  Senate  and  House  of  Represeniot-'ves  of  the  United  Statep  of 
America  and  Conqress  assembled,  That  the  circuit  court  for  the  District  of  Columbia 
shall  have  jurisdiction  of  all  applications  for  divorces,  to  be  made  by  petition, 
upon  which  the  same  proceedings  shall  be  had  as  are  had  in  other  cases,  except  so 
far  as  is  otherwise  hereinafter  provided. 

Sec.  2.  And  be  it  further  enacted.  That  the  petition  for  a  divorce  shsU  specify 
the  causes  therefor  with  certaintj^;  and  upon  the  same  being  filed,  the  clerk  shall 
issue  summons  for  the  defendant  to  appear  and  answer.  If  it  shall  appear  by  the 
affidavit  of  a  disinterested  witness  that  the  defendant  is  a  non-resident  of  this 
District,  or  has  been  absent  therefrom  for  the  space  of  six  months,  the  circuit 
court,  after  the  return  of  one  summons  not  found,  may  authorize  notice  of  the 
pendency  of  the  petition,  to  be  given  by  publication,  in  such  manner  as  it  shall 
direct.  The  court  shall  proceed  to  hear  and  determine  such  cause,  whenever  such 
summons  shall  have  been  served  twenty  days,  or  such  publication  made  forty 
days  before  the  commencement  of  the  term.  No  judgment  for  a  divorce  shall  be 
rendered  on  default  without  ])roof;  nor  shall  any  admissions  contained  in  the 
answer  of  the  defendant  be  taken  as  proof  of  the  facts  charged  as  the  ground  of 
the  application,  but  the  same  shall  in  all  cases  be  proved  by  other  evidence. 

Sec  3.  And  be  it  further  enacted.  That  a  divorce  a  vinculo  matrimonii,  from  the 
bond  of  marriage,  may  be  granted  in  any  of  the  following  cases,  to  wit: 

First.  Where  such  marriage  was  contracted  whilst  either  of  the  parties  thereto 
had  a  former  wife  or  husband  living,  unless  the  former  marriage  shall  have  been 
lawfully  dissolved,  and  no  restraint  shall  have  been  imposed  on  the  party  con- 
tracting such  second  marriage. 

Second.  Where  such  marriage  was  contracted  during  the  lunacy  of  either 
party,  or  where  either  party  was  matrimonially  incapacitated  at  the  time  of  the 
marriage. 

Third.  Where  either  party  has  committed  adultery  during  the  marriage. 

Sec.  4.  And  be  it  further  enacted,  That  a  divorce  a  mensa  et  thoro  from  bed  and 
board  may  be  granted  for  either  of  the  following  causes,  to  wit:  cruelty  of  treat- 
ment, endangering  the  life  or  health  of  one  of  the  parties;  reasonable  apprehension, 
to  the  satisfaction  of  the  court,  of  bodily  harm;  the  wilful  desertion  and  abandon- 
ment by  the  party  complained  against  of  the  party .  complaining  for  the  full 
uninterrupted  space  of  three  j'ears. 

Sec.  o.  And  be  zt  further  enacted,  That  no  divorce  shall  be  granted  for  awy  cause 
which  shall  have  occurred  out  of  this  District,  unless  the  party  applying  for  the 
same  shall  have  resided  within  the  District  for  two  years  next  preceding  the 
application. 

Sec.  6.  And  be  it  further  enacted,  That  upon  the  dissolution  of  a  marriage  on 
account  of  either  of  the  parties  having  a  former  wife  or  husband  living,  if  it  shall 
appear  that  the  second  marriage  was  contracted  in  good  faith  bj^  the  party  whose 
second  marriage  has  been  thus  dissolved,  and  with  the  full  belief  on  his  or  her 
part  that  the  former  wife  or  husband  was  dead,  that  fact  shall  be  stated  in  the 
judgment  or  sentence  of  divorce;  and  the  issue  of  such  second  marriage,  born  or 
begotten  before  the  commencement  of  the  suit,  shall  be  deemed  to  be  the  legiti- 
mate issue  of  the  parent  who,  at  the  time  of  the  marriage,  was  capable  of 
contracting. 

Sec.  7.  And  be  it  further  enacted.  That  upon  the  dissolution  of  a  marriage  on 
account  of  the  lunacy  of  either  party  at  the  time  of  such  marriage,  the  issue  of 
the  marriage  shall  be  deemed  to  be  legitimate. 
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Sec.  8.  And  be  it  further  enacted,  That  a  divorce  for  causes  not  hereinbefore 
specially  provided  for,  shall  not  affect  the  legitimacy  of  the  issue  of  the  marriage; 
but  the  legitimacy  of  such  issue,  if  questioned,  shall  be  tried  and  determined, 
according  to  the  course  of  the  common  law. 

Sec.  9.  And  be  if  further  enacted,  That  in  all  cases  where  a  divorce  is  granted, 
the  court  allowing  the  same  shall  have  power,  if  it  see  fit,  to  award  alimony  to 
the  wife,  and  to  retain  her  right  of  dower,  and  to  award  to  the  wife  such  property, 
or  the  value  thereof,  as  she  had  when  she  was  married,  or  such  part,  or  the  value 
thereof,  as  the  court  may  deem  reasonable,  having  a  regard  to  the  circumstances 
of  the  husband  at  the  time  of  the  divorce.  The  court  may  also,  in  granting  a 
divorce  a  vinculo  matrimonii,  restore  to  the  wife  her  maiden  or  other  previous 
name. 

Sec.  10.  And  he  it  further  enacted,  That  the  court  shall  also  have  power  to  order 
and  direct,  in  every  case  of  divorce,  who  shall  have  the  guardianship  and  custody 
of  the  cliildren  of  the  marriage  so  divorced,  and  who  shall  be  charged  with  their 
maintenance. 

Sec.  11.  And  be  it  further  enacted.  That  the  court  may  also  award  alimony  to 
the  wife  for  her  sustenance  during  the  pendency  of  a  petition  for  a  divorce  filed  for 
any  of  the  causes  aforesaid. 

Sec.  12.  And  he  it  further  enacted,  That,  in  case  of  adultery  by  the  wife,  com- 
mitted after  judgment  or  sentence  of  divorce  a  mensa  et  thoru,  the  court  may,  on 
the  petition  of  the  husband  setting  forth  and  accompanied  by  legal  proof  of  such 
adultery,  deprive  the  wife  of  alimony  from  the  date  of  her  said  criminal  act,  and 
rescind  her  right  of  dower,  as  well  as  dispossess  her,  if  the  court  judge  fit,  of  the 
care,  custody,  and  guardianship  of  any  child  or  children,  which,  under  the  original 
judgment  of  the  court  in  granting  the  divorce,  may  have  been  assigned  to  her. 

Sec.  13.  And  he  it  further  enacted,  That  a  wife  deserted  by  her  husband  may,  at 
any  time  after  such  desertion,  apply  to  the  court  in  session,  or  to  either  one  of 
the  judges  thereof,  when  the  court  is  not  in  session,  for  an  order  to  protect  any 
money  or  other  property,  real  or  personal,  of  which  she  may  have  become  possessed 
after  such  desertion,  against  her  husband  or  his  creditors  or  any  one  claiming 
through  or  under  him;  and  the  court  or  a  judge  thereof,  as  the  case  maj^  be,  if  the 
fact  of  such  desertion  V^e  proved  by  evidence  other  than  that  of  the  wife  herself, 
and  that  the  same  was  without  reasonable  cause,  and  that  the  wife  is  maintaining 
herself  by  her  own  industry  or  property,  may  make  and  give  to  the  wife  an  order 
proteccmg  her  earnings,  money,  and  propert}'  aforesaid,  real  or  personal,  acquired 
since  the  commencement  of  such  desertion,  from  her  husband  and  all  creditors 
and  persons  claiming  through  or  under  him,  and  such  earnings,  money,  or  property 
aforesaid  shall  belong  to  the  wife  as  if  she  were  a  feine  sole:  Provided,  always, 
That  every  such  order  shall,  within  ten  daj\s  after  the  making  and  giving  thereof, 
be  entered  by  the  clerk  of  the  court  on  the  records  of  the  coimty  of  Washington, 
in  the  District  of  Columbia;  and  that  it  shall  be  lawful  for  the  husband  and  any 
creditor  claiming  through  or  under  him,  to  apply  to  the  court  in  session  for  the 
discharge  thereof,  and  he  may  oljtain  it  if,  in  the  judgment  of  the  court,  good 
cause  shall  be  shown  why  such  order,  by  reason  of  fraud  or  of  repugnance  to  the 
objects  of  this  section,  should  not  have  been  first  made  and  given:  Provided,  also, 
That  if  the  husband,  or  any  creditor  of  or  person  claiming  through  or  under 
him,  shall  seize  or  continue  to  hold  anj^  jDroperty  of  the  wife  after  notice  and 
record  of  any  such  order,  then  the  husband  or  such  person  shall  be  liable  at  the 
suit  of  the  wife  (which  she  is  hereby  empowered  to  bring)  to  restore  to  her  the 
specific  p^upcrty,  and  also  for  a  sum  equal  to  double  the  value  of  the  property 
so  seized  or  held  after  such  notice  aforesaid;  and  if  any  such  order  of  protection  be 
made,  th  ^jk  shall,  during  the  continuance  thereof,  be  and  be  deemed  to  have 
been,  during  such  desertion  of  her,  in  the  like  position  in  all  respects  with  regard 
to  propert}^  and  contracts  and  suing  and  being  sued  as  she  would  be  if  a  feme  sole. 

Approved,  June  19,  1860. 

Federal  Assimilative  Crimes  Statute — 14  Stat.  12-13   (1866) 

CHAP.    XXIV. AN    act    MORE    EFFECTUALLY    TO    PROVIDE    FOR    THE    PUNISHMENT 

OF    CERTAIN    CRIMES    AGAINST   THE    UNITED    STATES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  if  any  person  or  persons  shall  falsely  make, 
alter,  forge,  or  counterfeit ;  or  cause  or  procure  to  be  falsely  made,  altered,  forged, 
or  counterfeited;  or  willingly  aid  or  assist  in  the  false  making,  altering,  forging,  or 
counterfeiting  any  bond,  bid,  proposal,  guarantee,  security,  official  bond,  public 
record,  affidavit,  or  other  writing  for  the  purpose  of  defrauding  the  United  States; 
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•or  shall  utter  or  publish  as  true,  or  cause  to  be  uttered  or  published,  as  true,  any- 
such  false,  forged,  altered  or  counterfeited  bond,  bid,  proposal,  guarantee,  secu- 
rity, official  bond,  public  record,  affidavit,  or  other  writing,  for  the  purpose 
of  defrauding  the  United  States,  knowing  the  same  to  be  false,  forged,  altered,  or 
counterfeited;  or  shall  transmit  to,  or  present  at,  or  cause  or  procure  to  be  trans- 
mitted to,  or  presented  at,  the  office  of  any  officer  of  the  United  States,  any  such 
false,  forged,  altered,  or  counterfeited  bond,  bid,  proposal,  guarantee,  security, 
official  bond,  public  record,  affidavit,  or  other  writing,  knowing  the  same  to  be 
false,  forged,  altered,  or  counterfeited,  for  the  purpose  of  defrauding  the  United 
States ;  every  such  person  shall  be  deemed  and  adjudged  guilty  of  felony,  and  being 
thereof  duly  convicted,  shall  be  sentenced  to  be  imprisoned,  and  kept  at  hard 
labor,  for  a  period  not  exceeding  ten  years,  or  be  fined  not  exceeding  one  thousand 
dollars,  or  both  of  said  punishments  in  the  discretion  of  the  court. 

Sec.  2.  Ayid  be  it  further  enacted,  That  if  any  offence  shall  be  committed  in 
any  place  which  has  been,  or  shall  hereafter  be,  ceded  to,  and  under  the  juris- 
diction of  the  United  States,  which  offence  is  not  prohibited,  or  the  punishment 
thereof  is  not  specially  provided  for  by  any  law  of  the  United  States,  such  offence 
shall,  upon  conviction  in  any  court  of  the  United  States  having  cognizance  thereof, 
be  liable  to,  and  receive  the  same  punishment  as  the  laws  of  the  State  in  which  such 
place  is,  or  may  be  situated,  now  in  force,  provided  for  the  like  offence  when  com- 
mitted within  the  jurisdiction  of  such  State;  and  no  subsequent  repeal  of  any  such 
State  law  shall  affect  any  prosecution  for  such  offence  in  any  of  the  courts  of  the 
United  States. 

Approved,  April  5,  1866. 

Act  for  Suppression  of  Trade  in  Articles  of  Immoral  Use  (Unlawful 
Abortion)— 17  Stat.  598-599  (1873) 

chap.  CCLVIII. AN  ACT  FOR  THE  SUPPRESSION  OF  TRADE  IN,  AND  CIRCULATION  OF, 

OBSCENE    LITERATURE   AND   ARTICLES   OF   IMMORAL   USE. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  whoever,  within  the  District  of  Columbia 
or  anv  of  the  Territories  of  the  United  States,  or  other  place  within  the  exclusive 
jurisdiction  of  the  United  States,  shall  sell,  or  lend,  or  give  awaj^  or  in  any 
manner  exhibit,  or  shall  offer  to  sell,  or  to  lend  ,or  to  give  away,  or  in  any  manner 
to  exhibit,  or  shall  otherwise  publish  or  offer  to  publish  in  any  manner,  or  shall 
have  in  his  possession,  for  any  such  prupose  of  purposes,  any  obscene  book, 
pamphlet,  paper,  writing,  advertisement,  circular,  print,  picture,  drawing  or 
other  representation,  figure,  or  image  on  or  of  paper  or  other  material,  or  any 
cast,  instrument,  or  other  article  of  an  immoral  nature,  or  any  drug  or  medicine, 
or  any  article  whatever,  for  the  prevention  of  conception,  or  for  causing  unlawful 
abortion,  or  shall  advertize  the  same  for  sale,  or  shall  write  or  print,  or  cause  to 
be  written  or  printed,  any  card,  circular,  book,  pamphlet,  advertisement,  or  notice 
of  any  kind,  stating  when,  where,  how,  or  of  whom,  or  by  what  means,  any  of 
the  articles  in  this  section  hereinbefore  mentioned,  can  be  purchased  or  obtained, 
■or  shall  manufacture,  draw,  or  print,  or  in  any  wise  make  any  of  such  articles, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof  in  any  court 
of  the  United  States  having  criminal  jurisdiction  in  the  District  of  Columbia,  or 
in  any  Territory  or  place  within  the  exclusive  jurisdiction  of  the  United  States, 
where  such  misdemeanor  shall  have  been  committed ;  and  on  conviction  thereof,  he 
shall  be  imprisoned  at  hard  labor  in  the  penitentiary  for  not  less  than  six  months 
nor  more  than  five  years  for  each  offense,  or  fined  not  less  than  one  hundred 
dollars  nor  more  than  two  thousand  dollars,  with  costs  of  court. 

Sec  2.  That  section  one  hundred  and  forty-eight  of  the  act  to  revise,  consolidate, 
and  amend  the  statutes  relating  to  the  Post-office  Department,  approved  June 
eighth,  eighteen  hundred  and  seventy-two,  be  amended  to  read  as  follows : 

"Sec.  148.  That  no  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper, 
•print,  or  other  publication  of  an  indecent  character,  or  any  article  or  thing  designed 
•or  intended  for  the  prevention  of  conception  or  procuring  of  abortion,  nor  any 
article  or  thing  intended  or  adapted  for  any  indecent  or  immoral  use  or  nature, 
nor  any  written  or  printed  card,  circular,  book,  pamphlet,  advertisement  or  notice 
of  any  kind  giving  information,  directly  or  indirectly,  where,  or  how,  or  of  whom, 
or  bv  what  means  either  of  the  things  before  mentioned  may  be  obtained  or  made, 
nor  any  letter  upon  the  envelope  of  which,  or  postal-card  upon  which  indecent  or 
scurrilous  epithets  may  be  written  or  printed,  shall  be  carried  in  the  mail,  and  any 
person  who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or 
■  delivery,  any  of  the  hereinbefore-mentioned  articles  or  things,  or  any  notice,  or 
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paper  containing  any  advertisement  relating  to  the  aforesaid  articles  or  things, 
and  any  person  who,  in  pursuance  of  any  plan  or  scheme  for  disposing  of  any  of 
the  hereinbefore-mentioned  articles  or  things,  shall  take,  or  cause  to  be  taken, 
from  the  mail  any  such  letter  or  package,  shall  be  deemed  guiltj^  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall,  for  every  offense,  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand  dollars,  or  imprisoned  at  hard  labor 
not  less  than  one  year  nor  more  than  ten  years,  or  both,  in  the  discretion  of  the 
judge." 

Sec.  3.  That  all  persons  are  prohibited  from  importing  into  the  United  States, 
from  any  foreign  country,  any  of  the  hereinbefore-mentioned  articles  or  things, 
except  the  drugs  hereinbefore-mentioned  when  imported  in  bulk,  and  not  put  up 
for  any  of  the  purposes  before  mentioned;  and  all  such  prohibited  articles  in  the 
course  of  importation  shall  be  detained  by  the  officer  of  customs,  and  proceedings 
taken  against  the  same  under  section  five  of  this  act. 

Sec.  4.  That  w"hoever,  being  an  officer,  agent,  or  employee  of  the  government 
of  the  United  States,  shall  knowingly  aid  or  abet  any  person  engaged  in  any 
violation  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall,  for  ever}^  offense,  be  punished  as  provided  in  section  two  of  this  act. 

Sec.  5.  That  any  judge  of  any  district  or  circuit  court  of  the  United  States, 
within  the  proper  district,  before  whom  complaint  in  writing  of  any  violation  of 
this  act  shall  be  made,  to  the  satisfaction  of  such  judge,  and  founded  on  knowledge 
or  belief,  and,  if  upon  belief,  setting  forth  the  grounds  of  such  belief,  and  sup- 
ported by  oath  or  affirmation  of  the  complainant,  may  issue,  conformably  to  the 
Constitution,  a  warrant  directed  to  the  marshal,  or  any  deputy  marshal,  in  the 
proper  district,  directing  him  to  search  for,  seize,  and  take  possession  of  any  such 
article  or  thing  hereinbefore  mentioned,  and  to  make  due  and  immediate  return 
thereof,  to  the  end  that  the  same  may  be  condemned  and  destroyed  by  proceedings, 
which  shall  be  conducted  in  the  same  manner  as  other  proceedings  in  case  of 
municipal  seizure,  and  with  the  same  right  of  appeal  or  writ  of  error:  Provided, 
That  nothing  in  this  section  shall  be  construed  as  repealing  the  one  hundred  and 
forty-eighth  section  of  the  act  of  which  this  act  is  amendatory,  or  to  affect  any 
indictments  heretofore  found  for  offenses  against  the  same,  but  the  said  indictments 
may  be  prosecuted  to  judgment  as  if  this  section  had  not  been  enacted. 

Approved,  March  3,  1873. 

C.A.  No.  .5153 

In  the  United  States  District  Court  for  the  District  of  Pkhode  Island 
Jane  Doe,  Mary  Doe  and  Sally  Smith,  plaintiffs 


Richard  Israel,   Attorney   General,   and  the   Constitutional  Right  to 
Life  Committee,  intervenor,  defendants 

BRIEF  FOR  intervenor,  THE  CONSTITUTIONAL  RIGHT  TO  LIFE  COMMITTEE 

Joseph  P.  Witherspoon 

MooRE,  Virgadamo,  Boyle  &  Lynch,  Ltd., 

Attorneys  for  the  Constitutional  Right  to  Life  Committee. 

May  4,  1973. 

If  the  General  Assemblj-  of  Rhode  Island  has  utilized  the  correct  method  for 
examining  into  the  content  and  meaning  of  the  concept  of  the  "person"  as  utilized 
in  the  Fourteenth  Amendment,  a  method  that  is  incumbent  vipon  any  institution 
of  government  in  our  federal  sj'stem,  then  the  entire  focus  of  constitutional  argu- 
ment becomes  quite  different  from  what  it  has  been  so  far  in  the  decisions  invohing 
the  validity  of  abortion  statutes.  This  is  not  to  say,  without  more,  that  the  General 
A.ssemblj-  of  Rhode  Island  in  utilizing  a  correct  method  of  definition  has  correctly 
defined  the  concept  of  the  "person";  it  ?'s  to  say  that  the  General  Assembly  may 
well  have  correctly  defined  that  concept  because  that  body  went  ahout  the  task 
of  definition  in  the  correct  way,  by  addressing  itself  to  the  reality  of  the  conci'ete 
universe  and  by  seeking  to  know  the  reality  within  it  that  is  the  human  being 
or  person.  Moreover,  it  is  to  say  that  the  work  of  the  General  Assembly  is  to  be 
judged  in  liglit  of  the  adequacy  of  its  performance  of  the  task  of  defining  or 
reflecting  the  reality  of  the  human  being  or  person. 
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D.  THE  FRAMER's  VIEW!  THE  FOURTEENTH  AMENDMENT  CONCEPT  OF  THE  PERSON A 

REFERENCE   TO   HUMAN   BEINGS  AS  A   GIVEN   REALITY  IN  THE   CONCRETE    UNIVERSE 

It  is  clear  beyond  the  shadow  of  a  doubt  that  the  framers  of  the  Fourteenth 
Amendment  considered  the  concept  of  the  person  which  they  inserted  into  the 
first  section  of  this  Amendment,  estabUshing  its  principal  safeguards  of  the  person,, 
to  be  a  concept  referring  to  the  reality  of  the  human  being  or  person  in  the  concrete- 
universe.  It  is  equally  clear  that  these  framers  sought  to  prevent  forevermore 
in  the  free  society  of  the  United  States  the  situation  in  which  one  who  is  a  human 
being  or  person  in  the  reality  of  the  concrete  universe  could  be  treated  as  being 
something  less  than  that  reality  by  any  legislature,  any  court,  any  executive,  or 
any  other  authority  of  government.  Let  us  consider  the  men  who  framed  the 
Fourteenth  Amendment  and  their  views  of  the  nature  of  the  concept  of  the 
person  contained  in  the  Due  Process  and  Eciual  Protection  Clauses  of  the  first 
section  of  the  Fourteenth  Amendment.  Fortunately,  we  have  ample  testimony 
concerning  their  views. 

The  first  section  of  the  Fourteenth  Amendment  was  formulated  bj^  the  Joint 
Committee  Reconstruction  of  the  Congress  of  the  United  States,  which  was 
established  in  July  28,  1868.  (Joseph  B.  James,  The  Framing  of  the  Fourteenth 
Amendment  (Urbana:  The  University  of  Illinois  Press,  1956)  pp.  38-46.)  John  A. 
Bingham,  Congressman  from  Ohio,  a  lawj-er  of  considerable  note,  one  of  the 
prosecutors  in  trial  of  those  charged  with  the  assassination  of  President  Lincoln, 
and  later  to  be  one  of  the  managers  of  the  impeachment  trial  of  President  Andrew 
Johnson,  was  one  of  the  chief  figures  in  the  framing  of  the  first  section  of  the 
Fourteenth  Amendment.  It  was  due  to  his  proposal  that  the  committee  very 
early  inserted  the  protections  of  that  section  in  favor  of  "persons"  with  respect 
to  according  them  due  process  and  equal  protection  of  the  laws.  Id.  at  48.  Other 
principal  participants  in  the  drafting  of  the  Amendment  from  the  House  of 
Representatives  included  Thaddeus  Stevens,  the  Republican  Radical  leader  and 
lawyer  from  Pennsylvania  who  was  the  Chairman  of  the  House  Section  of  the 
Joint  Committee,  and  Roscoe  Conklin,  a  lawyer  from  New  York  who  was  later 
to  be  appointed  to  the  Supreme  Court  of  the  United  States.  On  the  Senate  side, 
perhaps  the  most  active  Senator  in  the  framing  of  the  Fourteenth  Amendment 
was  Jacob  M.  Howard,  a  lawyer  from  Michigan  who  spoke  for  the  Joint  Com- 
mittee in  the  Senate  in  place  of  the  frequently-iU  Senator  William  Pitt  Fessenden 
of  Maine,  who  served  as  the  Chairman  of  the  Joint  Committee. 

Congressman  Bingham  in  1861  referred  to  the  Due  Process  Clause  of  the  Fifth 
Amendment,  and  its  use  of  the  term  "person",  in  expressing  his  opposition  to  the 
admission  of  New  Mexico  as  a  new  state.  Later  Bingham  was  to  explain  his  formu- 
lation of  the  first  section  of  the  Fourteenth  Amendment  as  being  based  upon  the 
Due  Process  Clause  of  the  Fifth  Amendment.  The  theory  he  elaborated  of  the 
concept  of  the  person  in  1861  was  one  that  he  was  to  advance  again  and  again  in 
the  debates  over  adoption  of  the  Joint  Resolution  to  submit  the  Fourteenth 
Amendment  proposal  to  the  states  and  in  the  campaign  to  get  it  adopted  by  them. 
Among  the  various  reasons  he  gave  for  his  opposition  to  the  admission  of  New 
Mexico  as  a  state  were  its  "black  codes"  and  the  amendments  to  the  fugitive  slave 
law  then  under  consideration.  Bingham  stated: 

"I  object  to  the  admission  of  slave  states  under  the  Constitution.  .  .  .  But  sir, 
I  would  oppose  the  admission  of  New  Mexico  as  a  State  on  the  further  ground  that 
she  is  not  fit  to  be  admitted  into  the  Union  as  a  State  until  she  repeals  her  unjust 
legislation.  She  has  today  upon  her  statute-book  two  slave  codes,  vv'hich  would 
bring  blushes  to  the  .  .  .  cheek  of  Caligula  .  .  .  (one  of)  which  provides  that 
anj"  person  may  arrest  any  slave  escaping  from  his  master,  though  he  comes  from 
the  remotest  ends  of  the  earth  .  .  .  and,  without  a  hearing  before  a  magistrate, 
commit  him  to  an  American  jailor,  whose  duty  it  shall  Vje  to  imprison  him  six 
months,  and  advertise  him,  at  the  cost  of  the  American  people,  for  a  master;  and 
if  no  master  comes,  to  take  it  for  granted  that  he  ought  to  have  a  master,  and 
imprison  him  for  six  months  longer,  without  a  hearing;  and  at  the  end  of  twelve 
months'  imprisonment,  sell  him  at  the  door  of  your  American  court-house — at  the 
altar  of  American  justice — to  the  highest  bidder  in  cash.  ...  7  recognize  no  bill 
of  sale  for  a  human  soul,  unless  it  bears  the  seal  of  God  Almighty.  I  object  to  the 
amendment  proposed  (to  the  fugitive  slave  law  then  before  Congress),  for  the 
further  reason  that  it  vests  in  commissioners  unknown  to  the  Constitution,  .  .  . 
to  dispose  of  the  liberty  of  a  human  being.  You  say  it  is  but  the  liberty  of  a  slave  that 
is  involved.  I  say  it  is  the  liberty  of  a  man  that  is  involved;  and  thai  the  Constitution, 
in  the  administration  of  justice,  in  the  organization  of  tribunals  for  the  administration 
of  justice,  is  no  respecter  of  persons.  The  word  'citizen'  in  that  connection  is  not 
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-employed  in  your  Constitution.  The  words  'white  man'  in  that  connection,  are 
not  employed  in  the  Constitution.  On  the  contrary,  the  word  'person'  is  adopted,  a 
■term  comprehensive  enough  to  embrace  all  men  when  the  Constitution  guaranties  life 
and  liberty  and  trial  by  jury."  Alfred  Avins,  The  Reconstruction  Ameyidments' 
Debates  (Richmond:  Virginia  Commission  on  Constitutional  Government,  1967) 
p.  29.  (insertion  and  emphasis  supplied) 

The  concept  of  person  as  used  in  the  Due  Process  Clause  of  the  Fifth  Amendment 
and  elaborated  by  Bingham  is  quite  clear:  the  term  "person"  has  reference  to 
one  who  is  a  human  being ;  whoever  is  a  human  being  or  a  man  is  a  person ;  a  human 
being  or  person  stands  outside  of  and  above  all  law  and  legal  institutions  as  the 
central  core  of  reality  around  which  their  legitimate  operations  can  take  place; 
a,nd,  a  political  society  that  does  not  acknowledge  the  reality  and  innate  dignity 
of  the  human  being  or  person  cannot  constitutionally  be  admitted  to  the  federal 
political  society  of  the  United  States  of  America.  It  is  an  essentially  unjust  society 
because  it  does  not  treat  the  human  being  or  person  for  what  he  is,  viz.,  a  human 
being  or  person  in  fact,  in  reality,  in  essence.  The  Negro  slave  is  a  person  because 
he  or  she  is  a  human  being  in  reality  which  law  and  legal  institutions  must  acknowl- 
edge, respect,  support  and  defend.  This  is  the  theory  of  the  legal  concept  of 
"person"  espoused  and  elaborated  bj^  Congressman  Bingham,  who  was  construing 
the  Due  Process  Clause  of  the  Fifth  Amendment  in  relation  to  a  decision  to  be 
made  by  the  Congress  of  the  United  States,  and  who  was  within  five  years  to  be 
the  father  of  the  Due  Process  and  Equal  Protection  Clauses  of  the  Fourteenth 
Amendment. 

Again,  on  April  10,  1862,  Congressman  Bingham  had  occasion  to  refer  to  his 
theory  of  the  concept  of  the  "person"  in  speaking  in  support  of  a  bill  to  free  from 
bond  service  within  the  District  of  Columbia  all  persons  of  African  descent.  It  is 
even  clearer  at  this  point  that  Bingham  sees  the  concept  of  "person"  as  the  central 
concept  in  the  unique  and  distinctive  constitutional  theory  of  the  state  represented 
by  the  Constitution  of  the  United  States.  He  stated: 

"Sir,  our  Constitution,  the  new  Magna  Charta,  which  ...  is  the  greatest 
provision  for  the  rights  of  mankind  and  for  the  amelioration  of  their  condition, 
rejects  in  its  bill  of  rights  the  restrictive  word  'freeman,'  (as  used  in  the  Magna 
Charta  of  England),  and  adopts  in  its  stead  the  more  comprehensive  words  'no 
person;'  thus  giving  its  protection  to  all,  whether  born  free  or  bond.  The  provision  of 
our  Constitution  is,  'no  person  shall  be  deprived  of  life,  or  libertj^,  or  property 
without  due  process  of  law.'  This  clear  recognition  of  the  rights  of  all  was  a  new 
gospel  to  mankind,  something  unknown  to  the  men  of  the  thirteenth  century,  who  then 
demanded  and  received  for  themselves  the  acknowledgment  of  their  rights  as 
freemen.  The  barons  of  England  demanded  the  security  of  law  for  themselves; 
the  patriots  of  America  proclaimed  the  security  and  protection  of  law  for  all.  .  .  . 
That  Constitution  .  .  .  proclaimed  that  all  men  in  respect  of  the  rights  of  life  and 
liberty  and  property  were  equal  before  the  law;  and  that  no  person,  no  human  being, 
vo  member  of  the  family  of  man  shall,  by  virtue  of  Federal  law  or  under  the  sanction  of 
the  Federal  authority  .  .  .  be  deprived  of  his  life,  or  his  liberty,  or  his  property,  but 
by  the  law  of  the  land,  the  law  of  the  Republic,  the  law  of  the  whole  people  of  the 
United  States.  If  the  people  of  America  had  not  thus  declared  for  the  rights  of  all 
they  never  would  have  imperiled  life  and  fortune  and  earthly  honor  for  the  rights 
of  any. 

"The  question,  I  repeat,  is  not  whether  these  bondmen,  about  to  be  declared 
freemen,  shall  vote.  That  question  is  not  now  before  us;  the  question  is  one  of 
mightier  import:  'Shall  these  men  be  permitted  to  enjoy  life  and  liberty  and  prop- 
erty under  the  sanction  and  shelter  of  the  law? 

"Gentlemen  talk  about  justice.  It  is  a  term  used  in  the  Constitution;  it  is  a 
term  well  understood  among  men.  It  was  well  defined,  I  beUeve,  by  Justinian, 
and  I  have  never  heard  his  definition  questioned;  that  was,  to  give  to  every  man 
his  right. 

"(T)he  legislation  of  the  First  Congress  reenacting  the  law  of  hberty  for  all 
the  Territories  (that  slavery  should  be  forever  prohibited) ;  the  act  for  the  ad- 
mission of  Ohio  on  condition  of  perpetual  freedom  to  all  law-abiding  men  within 
her  limits,  were  but  so  many  acknowledgements  of  the  great  truth  that  'all  men 
are  created  equal,'  not  in  stature,  not  in  intellectual  power,  not  in  wealth,  not 
in  social  position,  not  in  political  privileges,  but  equal  in  respect  to  those  rights 
which  are  as  universal  as  the  material  structure  of  man,  as  imperishable  as  his 
immortal  nature,  and  to  protect,  not  to  confer  which,  all  good  Governments  are  insti- 
tuted among  men.  .  .  . 

"We  are  deliberating  here  t(/day  upon  a  bill  which  illustrates  the  great  principle 
that  this  day  shakes  the  throne  of  every  despot  upon  the  globe,  and  that  is,  whether 
man  was  made  for  government  or  government  made  for  man.   Those  who   oppose 
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this  bill,  .  .  .  reiterate  the  old  dogma  of  tyrants,  that  the  people  are  made  to 
be  governed  and  not  to  govern.  I  deny  that  proposition."  Avins,  Id.  at  36-88' 
Congressional  Globe,  37th  Cong.,  2nd  Sess.,  1639-1640,  April  11,  1862.  (insertion 
and  emphasis  supplied) 

The  depth  of  the  feeling  attached  to  the  affirmation  that  every  human  being 
is  a  person  protected  by  our  Constitution  was  stated  the  same  day  by  Congress- 
man Albert  G.  Riddle,  also  from  Ohio,  as  shown  by  his  following  statement: 

"It  is  idle  to  establish  to  me  the  inferiority  of  that  sinless  race— 7  see  that  they 
are  men  .  .  .  It  is,  to  me,  blasphemy  to  attempt  to  show  that  the  Great io7i  intended  this 
race  for  slaves,  for  the  very  elements  of  our  common  nature,  which  are  the  common 
basis  upon  which  God  planted  the  races,  gives  that  dogma  the  lie.  .  .  . 

"The  thing  right  forever  remains  right,  under  all  possible  circumstances  and 
conditions;  in  all  times,  places,  and  seasons.  Nor  can  it  be  changed  at  all  .  .  . 
So,  too,  its  great  opposite,  wrong,  must  forever  be  wrong,  and  not  right.  No  matter, 
though  taken  from  its  native  hell  and  enthroned  a  crowned  king;  though  a  universe 
bow  to  it,  and  cry  'all  hail!'  though  constitutions  be  written  to  sustain  it;  though 
laws  be  enacted  in  its  name,  and  ermined  judges  wrench  the  maxims  of  'wisdom's 
gray  fathers'  for  its  support;  though  jurors  be  sworn  by  it,  and  all  magistrates 
bound  to  enforce  its  decrees;  though  its  name  be  written  in  all  holy  places,  and 
graved  on  all  shrines,  and  its  maxims  mingled  in  the  rites  of  holy  ministration  .  .  . 
Its  reign  is  an  usurpation,  its  laws  an  outrage,  against  which  rebellion  is  righteous; 
and  the  immunities  and  privileges  which  it  confers  are  the  fruits  of  robbery,murder, 
and  ravishment.  ... 

"No  man  can  rightfull}^  do  a  wrong;  nor  can  one  man  authorize  another  to  do 
the  wrong;  nor  can  ten,  five  hundred,  or  five  hundred  thousand  men.  .  .  . 

"Slavery  is  a  hideous  anachronism,  coming  to  us  out  of  the  barbarism  and  old 
dead  night  of  the  past,  with  no  good  in  it,  bringing  no  good  with  it,  and  allied  to 
no  good  about  it;  growing  day  by  day  more  abhorrent  and  unseemly;  and  niust 
be  consumed  by  the  light  and  heat  of  our  Christian  civilization."  Congressional 
Record,  37th  Cong.,  2nd  Sess.,  pp.  1640-1641,  April  11,  1862.  (emphasis  supplied) 

The  essential  teaching  of  these  legislators  relative  to  the  concept  of  the  "person" 
in  our  Constitution  is  that  what  constitutes  one  a  human  being,  a  person,  or  a 
man  is  a  given  in  the  concrete  universe  and  that  this  reality  not  only  cannot  be 
changed  by  government  and  law  but  also  is  the  realitj^  for  which  government 
and  law  were  made  to  serve  and  respect.  Even  though  the  denial  of  the  reality 
of  the  human  being  of  a  person  or  man  be  contained  in  "constitution  .  .  .  written 
to  sustain  it"  or  in  the  decrees  of  "ermined  judges  (who)  wrench  the  maxims  of 
'wisdon's  gray  fathers'  for  its  support,"  tliat  denial  cannot  be  credited. 

Perhaps  the  finest  statement  by  Bingham  of  the  theory  underlying  the  con- 
cept of  the  "person"  emploj^ed  bj'  the  Framers  of  the  Fourteenth  Amendment 
was  made  after  the  adoption  of  the  Joint  Resolution  proposing  the  Amendment 
by  the  two  houses.  He  stated: 

"(N)otice  the  marked  difference  between  the  Magna  Charta  of  England,  .  .  . 
and  the  Magna  Charta  of  the  United  States,  as  written  in  your  Constitution  .  .  . 
(T)he  words  'no  freeman'  (shall  be  taken  or  disseized,'  etc.)  were  words  of  limita- 
tion, and  limited  this  great  charter  at  the  time  it  was  adopted  to  one  half  the 
population  of  England  .  .  .  {T)hese  words  of  limitation  were  swept  away  by  the 
Constitution  of  the  United  States,  in  which  it  is  declared  that  'no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law.'  By  that  great  law  of 
ours  it  is  not  inquired  whether  a  man  is  'free'  by  the  laws  of  England;  it  is  only  to 
be  inquired  is  he  a  man,  and  therefore  free  by  the  law  of  that  creative  energy  v)hich 
breathed  into  his  nostrils  the  breath  of  life,  and  he  became  a  living  soul,  endowed 
with  the  rights  of  life  and  liberty.  .  .  .  Before  that  great  (American)  law  the  only 
question  to  be  asked  of  the  creature  claiming  its  protection  is  this:  Is  he  a  man?  Every 
man  is  entitled  to  the  protection  of  American  law,  because  its  divine  spirit  of  equality 
declares  that  all  men  are  created  equal.  Avins,  Id.  at  p.  274  (July  9,  1867)  (insertion 
and  emphasis  added) 

Bingham  pointed  to  the  Presidential  opinion  in  support  of  this  view  while 
insisting  once  more  upon  the  constitutional  recognition  of  the  basic  theory  of  the 
concept  of  the  "person"  he  was  elaborating: 

"The  President  in  the  message  tells  this  House  and  the  country  that  'the 
American  sj^stem  rests  on  the  assertion  of  the  equal  right  of  every  man  to  life, 
liberty,  and  the  pursuit  of  happiness. 

"But  sirs,  that  statement  .  .  .  rests  upon  the  authority  of  the  whole  people 
of  the  United  States,  speaking  through  their  Constitution  (making  reference  to 
the  Due  Process  Clause  of  the  Fifth  Amendment)  as  it  has  come  to  us  from  the 
hands  of  the  men  who  framed  it"  Avins,  Id.  at  157.  (Feburary  28,  1866).  (emphasis 
and  insertion  supplied) 
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Senator  Arthur  1.  Boreman  of  West  Virginia,  m  debates  over  legislatfe/i  tG 
enforce  the  Fourteenth  Amendment  in  1871,  emphasized  that  no  matter  M^haS  the 
6lass  of  human  beings  or  persons  involved,  the  central  purpose  of  the  Fourteenth 
Amendment  was  to  remove  all  doubt  that  that  class  of  human  beings  was  fuJl'y 
protected  bv  the  constitutional  safeguards  of  the  person.  He  stated: 

"r\Ien  have  not  had  the  protection  of  Government;  they  have  not  enjoyed  life 
and  liberty  with  the  right  to  acciuire  and  possess  property,  to  pursue  and  obtain 
happiness.  .  .  . 

"This,  you  will  see,  sir,  is  not  confined  to  citizens  of  the  United  States,  but  it 
includes  every  person  that  is  found  within  these  States,  and  guaranties  to  all 
life,  liberty,  and  property,  and  equal  protection  of  the  laws.  ...  So  that  while, 
before  this  amendment,  if  there  was  any  question  whether  there  were  any  class  of 
persons  in  this  country  over  whom  the  protection  of  the  Constitution  of  the 
United  States  was  not  extended,  there  cannot  now  be  any  longer  any  cjuestion  on 
that  subject."  Avins,  Id.  at  p.  557-558  (emphasis  supplied) 

What  the  Senators  and  Representatives  had  said  to  themselves  about  the 
necessity  and  purpose  of  the  Fourteenth  Amendment  they  also  stated  to  their 
'constituents  in  urging  the  adoption  of  that  amendment.  Thus,  Congressman 
Thaddeus  Stevens  in  his  Pennsylvania  hustings  stated: 

"Every  human  being  is  declared  to  have  equal  civil  rights,  and  Congress  is 
invested"  with  power  to  enforce  a  remedy."  James,  Id.  at  166-167.  (emphasis 
•  supplied) 

Congressman  Bingham  stated  in  Cambridge,  Ohio,  that  "The  first  section 
'embodied  'the  spirit  of  Christianity.'  It  is  a  simple,  strong,  plain  declaration  that 
•eaual  laws  and  exact  justice  shall  hereafter  be  secured  within  every  State  of  this 
Union  by  the  combined  power  of  all  the  people  of  every  State.  It  takes  from  no 
State  any  right  which  hitherto  pertained  to  the  several  States  of  the  Union,  but 
it  imposes  a" limitation  upon  the  States  to  correct  their  abuses  of  power,  which 
hitherto  did  not  exist  within  the  letter  of  your  constitution,  and  which  is  essential 
to  the  nation's,  life."  Every  human  being,  he  said,  must  be  protected  equally  m 
his  rights."  James,  Id.  at  166-167.  (emphasis  supplied)  .    -u     ^i.. 

Senator  Allen  G.  Thurman,  a  lawyer  and  one-time  Chief  Justice  of  the  Ohio 
Supreme  Court,  following  the  adoption  of  the  Fourteenth  Amendment  stated  in 
the  course  of  debates  over  the  civil  rights  legislation  of  1875: 

"Every  human  being  within  the  jurisdiction  of  the  State  shall  be  entitled  to  the 
equal  protection  of  the  laws.  ...  We  have  a  constitutional  amendment  that 
makes  all  men  equal  before  the  law.  . 

"You  shall  not  deny  it  to  the  alien:  you  shall  not  deny  it  to  the  Chinaman;  you 
shall  not  deny  it  even  to  the  Indian,  though  he  be  not  taxed.  You  shall  not  deny  it 
to  any  person  within  your  jurisdiction,  be  he  sane  or  be  he  insane,  be  he  old  or  be 
he  young,  be  he  innocent  or  be  he  criminal,  be  he  learned  or  be  he  ujnorant  .  .  .  (or) 
the  minor  .  .  .  (or)  women  .  .  .  (or)  anybody  .  .  ."  Avins,  Id.  at  733.  (emphasis  and 

insertion  supplied)  ,    ,      r,        ,  ■^  •,    t 

We  have  seen  the  views  of  the  Congressmen  and  the  Senators  responsible  for 
the  submission  of  the  proposed  Fourteenth  Amendment  to  the  state  legislatures 
for  adoption  by  them.  In  general,  they  equated  the  terms  "person"  and  "human 
being"  or  "man".  The  terms  were  used  interchangeably  and  their  use  unequivo- 
cally indicated  a  view  that  the  human  being  to  which  they  referred  was  a  reality 
of  the  concrete  universe,  a  creation  of  God  himself,  a  being  who  possessed  his 
"humanness",  his  basic  nature  as  a  man  or  person,  from  the  point  at  which  God 
created  his  immortal  soul  and  caused  him  to  be  a  living  being.  The  view  of  these 
Congressmen  and  Senators  was  still  at  one  with  the  view  of  persons  expressed  by 
Associate  Justice  James  Wilson  of  the  Supreme  Court  of  the  United  States  m 
his  law  lectures  delivered  in  1792: 

"Persons  are  divided  into  two  kinds — natural  and  artificial.  Natural  persons 
are  formed  by  the  great  Author  of  nature.  Artificial  persons  are  the  creatures  of 
human  sagacity  and  contrivance  and  are  formed  and  intended  for  the  purposes  of 
government  and  socieity."  The  Works  of  James  Wilson,  Ed.,  (Chicago:  Callaghan 
and  Co.,  1896)  Vol.  II,  p.  3.  ,  x.  x,  • 

As  a  natural  being,  a  given  of  the  concrete  universe,  the  person  or  hum.an  being 
is  the  founder  of  and  the  reason  for  being  of  governments  and  law  and  all  legal 
institutions  and  authority.  The  person  is  something  to  which  governments  and 
law  are  subordinate  and  which  they  cannot  deny  or  define  away.  This  is  the  con- 
icept  of  the  person  established  or,  better,  acknowledged  by  the  Fourteenth 
Amendment. 
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E.  THK  FRAMERS'  VIEW  OF  THE  PROTECTION  OF  CHILDREN 

Before  examining  the  validity  of  the  effort  by  the  Rhode  Island  General  As- 
sembly to  determine  that  the  unborn  child  is  a  living  human  being  from  and  after 
the  instant  of  conception  and,  therefore,  a  person  within  the  meaning  of  the 
Fourteenth  Amendment,  it  will  be  appropriate  to  note  applications  made  of  the 
concept  of  person  bj'  tlie  framers  of  that  Amendment  with  reference  to  children. 
Congressman  Bingham,  in  the  debates  over  Reconstruction  legislation  during 
January,  1868,  stated: 

"We  saj'  to  those  (rebel)  States:  'Before  you  send  Representatives  to  this  Hall 
you  must  accept  the  decree  which  twentj^-three  States  of  this  Union  have  already 
solemnly  ratified,  declaring  that  no  State  of  this  Union  shall  malce  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  State  denj^  to  any  person  the  equal  protection  of  the  laws." 

''There  is  not  an  intelligent  man  in  America  but  knows  that  to  secure  rights  of  all 
citizens  and  free  persons  in  every  State  was  the  spirit  and  intent  of  the  Constitu- 
tion in  the  beginning.  There  is  not  an  intelligent  man  in  America  but  knows  that 
this  spirit  and  intent  of  the  Constitution  was  most  flagrantly  violated  long  anterior 
to  the  rebellion,  and  that  the  Government  was  powerless  to  remed}'  it  by  law. 
That  Amendment  (the  Fourteenth)  proposes  hereafter  that  this  great  wrong  shall 
be  remedied  bj'  putting  a  limitation  expressly  into  the  Constitution,  coupled  with 
the  power  to  enforce  it  b.y  law,  so  that  when  either  Ohio  or  South  Carolina  or  any 
other  State  shall  in  its  madness  or  its  folly  refuse  to  the  (jentleman  or  his  children  or  to 
me  or  to  mine  any  of  the  rights  which  belong  to  American  citizenship  or  to  a  common 
humanity,  there  will  he  redress  for  the  wrong  through  the  power  and  majesty  of  American 
Law."  Congressional  Globe.  40th  Cong.  2d  Sess.,  Januarj^  14,  1868,  pp.  514-515. 
(emphasis  and  insertion  supplied) 

The  author  of  the  Fourteenth  Amendment  saw  the  term  person  as  obviously 
applying  to  the  children  of  human  beings.  This  coupled  with  the  view  then  gen- 
erally shared,  as  previously  indicated,  that  children  are  human  beings  from  the 
point  at  which  life  is  infused  into  them  by  the  act  of  God  and  from  inception,  as 
indicated  below,  clearly  points  to  the  view  that  unborn  children  were  considered 
to  be  part  of  the  reality  of  the  concrete  universe  constituting  the  "family  of  man", 
the  human  beings,  well  within  the  notion  of  the  person  the  framers  of  the  Four- 
teenth Amendment  were  seeking  to  protect.  It  was  the  sharing  of  children  in  a 
"common  humanity"  that  moved  these  framers  to  view  them  as  human  beings 
which  government  and  law  must  respect,  acknowledge,  support,  and  defend. 

Time  and  again.  Congressman  Bingham  drives  the  point  home  about  children 
being  persons  within  the  protection  of  the  Fourteenth  Amendment  and  the 
object  of  a  special  solicitude  bj^  government.  Thus,  he  stated  in  January  1868: 

"Without  the  amendment  there  are  men  within  the  hearing  of  my  voice  who 
know  full  well  that  the  rebellion  will  be  enacted  within  the  limits  of  their  natural 
lives.  With  it  the  rebellion  will  be  forever  impossible.  The  people  who  have  the  virtue 
and  the  intelligence  to  plant  in  the  Constitution  of  the  coun'ry  that  irrepealable  guarantee 
will  have  the  virtue  and  intelligence  to  maintain  inviolate  their  Constitution  while  they 
live  and  transmit  it  unimpaired  to  their  children,  charging  them  with  their  dying  breath 
to  stand  by  the  Constitution  under  which  their  fathers  lived  and  to  maintain  which 
the  bravest  and  noblest  and  best  have  died.  Congressional  Globe.  40th  Cong.,  2d  Sess, 
January  14,  1868,  p.  515.  (emphasis  supplied) 

Bingham  had  just  stated  that  children  were  persons  within  the  protection  of 
the  Fourteenth  Amendment.  He  here  speaks  of  the  necessity  for  parents  while 
alive  to  support  the  Constitution  and  to  transmit  it  unimpaired  to  their  children 
whom  they  have  instructed  likewise  to  stand  by  that  Constitution.  One  cannot 
put  any  other  construction  upon  Bingham's  view  than  that  children  once  con- 
ceived are  within  the  protection  of  the  Fourteenth  Amendment  because  they 
are  persons;  and,  that  these  children  not  only  have  rights  but  responsibilities 
for  which  their  parents  must  prepare  them  in  relation  to  the  defense  of  the  Con- 
stitution. Any  other  interijretation  of  Bingham's  statements  would  l^e  sheer 
mockery  of  them.  Any  doubt  that  might  linger  concerning  Bingham's  view  that 
children,  both  unborn  and  born,  are  persons  within  the  meaning  of  the  Fourteenth 
Amendment  is  dispelled  bj-  his  statement  of  the  necessaiy  steps  to  be  taken  to 
insure  the  future  life  of  the  Republic.  One  such  step,  as  previously  indicated,  was 
to  see  that  the  Fourteenth  Amendment  was  proposed  and  adopted.  The  second 
was  to  insure  that  representation  should  be  apportioned  among  the  people  of  all 
the  States  according  to  the  whole  number  of  the  representative  population.  The 
third  was  for  the  nation  to  discharge  its  debt  to  the  dead  and  living  defenders 
of  the  Union  on  the  battlefields  of  the  Civil  War  as  well  as  "the  pledge  which  the 
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nation  gave  to  the  one  hundred  thousand  childless  mothers  in  this  land,  when  in 
the  day  of  battle  they  gave  their  sons  as  a  beautiful  and  holy  sacrifice  for  the  life 
of  the  Nation."  Bingham  stated: 

"What  is  the  next  (step)?  .  .  .  That  the  pensions,  which  are  part  of  this 
debt  .  .  .  shall  be  paid;  that  the  orphan  children  during  their  minority,  the 
children  of  those  who  went  down  in  the  storm  and  tempest  of  this  great  conflict 
defending  yovir  flag,  shall  henceforth,  during  their  years  of  infancy  be  the  wards 
of  the  Republic."  Congressional  Globe,  40th  Cong.,  2nd  Sess.,  January  18,  1868, 
p.  515. 

Clearly,  again,  in  this  context,  Bingham  was  referring  to  the  children  of  de- 
ceased soldiers  and  saUors  who  had  been  conceived  before  the  latter  left  for  war 
without  distinction  as  to  whether  they  had  been  born  or  not.  In  his  view  these 
children  were  not  only  protected  by  the  Fourteenth  Amendment  as  persons  but 
during  their  minority  required  further  statutory  protection  as  "wards  of  the 
Republic."  They  represented  a  group  of  children  of  special  interest  to  the  nation 
because  their  fathers  who  had  begotten  them  and  then  left  for  the  battlefields 
and  battle  areas  had  died  in  defense  of  the  nation  and  of  these  children.  The 
nation  thus  owed  a  debt  to  these  men  and  to  their  children  that  demanded  that 
the  lives  and  health  of  the  latter  be  specially  protected  by  the  nation.  Even  before 
Bingham  spoke,  the  1868  Congress  had  enacted  a  law  incorporating  a  Home  for 
Friendless  Women  and  Children  in  the  District  of  Columbia.  Enacted  in  1864, 
this  law  was  designed  to  provide  a  facility  "for  the  care  and  relief  of  friendless  and 
deserving  females  and  for  the  care  and  maintenance  of  young  orphan  or  destitute 
children,  male  or  female,  who  may  be  or  are  likely  to  become  a  charge  upon  public 
charity."  13  Stat.  130  (June  15,  1864).  The  volumes  of  the  Congressional  Globe 
are  replete  with  the  difficulties  encountered  by  persons  of  lesser  means  in  Wash- 
ington, D.C.  during  the  period  of  the  Civil  War. 

The  statute  was  obviously  designed  to  provide  care  for  pregnant  unmarried 
women  who  were  friendless  and  deserving  as  well  as  care  for  their  unborn  chil- 
dren, among  other  persons.  In  the  event  the  parent  or  guardian  of  a  child  was 
unable  to  support  it,  the  statute  provided  that  a  surrender  of  the  child  might  be 
made  to  the  association  by  the  parent  or  guardian  or  a  designated  official  and  that 
the  association  should  then  make  arrangements  for  the  maintenance,  care,  and 
proper  education  of  the  child.  A  statute  was  enacted  in  1868,  in  response  to 
such  demands  as  made  by  Bingham,  to  provide  pensions  and,  in  appropriate 
instances,  guardians  for  the  children  of  deceased  soldiers  and  sailoi's,  as  well  as 
their  widows.  15  Stat.  235-236  (July  27,  1868). 

Mr.  WiTHERSPOON.  Now  I  have  to  some  extent  touched  upon  the 
problem  of  fathers  and  Ms.  Weddington  has  talked  about,  the  consent 
provisions.  These  consent  provisions  were  sustained  in  the  Missouri 
statute. 

You  had  asked  what  they  were.  I  have  them  here.  If  you  would  like 
for  me  just  simply  to  give  you  the  brief,  bare  bones  of  it. 

Senator  Bayh.  Yes.  Would  you  please  just  quickly? 

Mr.  WiTHERSPOON.  This  is  section  3  of  the  statute.  This  is  taken 
from  the  1975  appendix  pamphlet.  It  is  Senate  bill  438 — excuse  me — 
C.  S.  bill  No.  1211,  section  3  of  that  bill  as  enacted: 

No  abortion  shall  be  performed  prior  to  the  end  of  the  first  12  weeks  of  preg- 
nancy except 

And  then  in  the  point  subparagraph  2,  or  subsection  2,  it  is  stated: 

*  *  *  after  the  woman,  prior  to  submitting  to  the  abortion,  certifies  in  writing 
her  consent  to  the  abortion  and  that  her  consent  is  informed  and  freely  given, 
and  is  not  the  result  of  coercion. 

That  was  sustained — the  first  consent  provision. 

The  second  one  was  the  written  consent  of  the  woman's  spouse: 

Unless  the  abortion  is  certified  by  a  licensed  physician  to  be  necessary  in  order 
to  preserve  the  life  of  the  mother. 

The  third  consent  provision  was  the  written  consent  of  one  parent 
or  person  in  loco  parentis  of  the  woman  if  the  woman  is  unmarried 
and  under  the  age  of  18  years  unless  the  abortion  is  certified  by  a 
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licensed  physician  as  necessary  in  order  to  preserve  tne  life  of  the 
mother. 

All  three  were  sustained. 

So  the  court  has  taken  the  position  that  there  is  a  famihal  interest 
that  supports  the  consent  so  far  as  the  spouse  is  concerned.  There  is 
an  interest  of  the  parent  that  the  court  feels,  that  the  Supreme  Court 
did  not  mean  to  rule  out.  They  have  a  paramount  interest  in  the 
State,  a  paramount  interest  in  the  State  lq  sustaining  and  fortifying  that 
allows  this  thhd  consent  provision  to  stand.  In  the  first  one  with 
respect  to  the  woman,  it  was  felt  this  was  the  most  important  decision 
in  her  life.  Ms.  Weddmgton  points  out  how  important  it  is,  how  she 
would  solve  it.  This  State  says  it  should  not  be  solved  particularly 
where  that  person  is  younger  without  it  being  manifested  that  it  is 
an  informed  consent  and  that  it  was  freely  given. 

I  am  suggesting  that  these  statutes  are  important.  This  is  the  only 
decision,  so  far  as  I  know,  that  gives  us  a  rationale  in  support  of  the 
consent  provisions.  I  put  myself  in  the  position  of  the  court.  I  think 
it  is  well  reasoned.  I  would  add  to  it  the  13th  amendment  rationale, 
the  14th  amendment  rationale,  which  I  have  suggested.  Moreover,  I 
would  suggest  that  we  need  the  help  of  Congress  in  this  area  and  that 
to  implement  the  rights  of  fathers  who  are  made  partial  slaves,  that 
this  Congress  should  become  the  ally  of  the  people  of  the  United 
States,  as  it  did  in  the  period  1862  through  1875,  1873  particularly, 
and  it  should  make  up  its  mind  about  this  issue.  You  may  come  down 
on  the  side  of  the  issue  which  is  opposite  from  my  own  but  at  least  I 
know  you  will  listen  to  others  as  well  as  people  hke  myself  on  this 
issue. 

Senator  Bayh.  I  have  been  listening  and  I  am  going  to  contmue. 

Mr.  WiTHERSPOON.  I  did  not  hear  it  from  the  testimony  on  October 
the  8.  Nobody  said  to  you  what  the  intent  or  purpose  in  its  actual 
form  was  of  the  framers  of  the  13th  and  14th  amendments.  No  one 
has  much  talked  about  the  13th  amendment.  So  far  as  I  know  it  has 
been  very  difficult  to  get  into  the  courts.  We  did  try  to  get  it  in  in 
Israel  Y.Doe.  We  tried  very  definitely  to  get  it  in  there  and  we  were 
not  successful  because  we  were  denied  standing. 

If  I  may  pass  on  to  still  another  problem,  the  problem  of  viability 
that  you  raised  and  the  Hodgson  case  in  Minnesota  that  I  discussed  a 
moment  ago  which  came  out  with  this  decision  that  a  live  born  child 
who  has  just  been  aborted  is,  and  an  attempt  to  protect  it  under  the 
Minnesota  statute,  is  unconstitutional  because  it  violates  the  con- 
ception of  viability  that  is  in  the  Roe  v.  Wade  decision. 

I  would  lilce  to  suggest  there  that  the  Daniorth  case  clearly  to  me 
comes  down  on  the  right  side  of  the  line,  that  this  24  to  28  weeks  of 
gestational  age  the  court  refers  to  is  not  a  rule  of  law,  and  as  the 
Minnesota  court  in  the  Hodgson  case  said  it  was  an  ironclad  rule  of 
law.  And  in  the  Daniorth  case  it  said  it  was  just  a  reference  to  the 
problem  of  viability  and  that  it  is  essentially  a  problem  of  examining 
the  evidence  that  we  have. 

And  I  might  say  in  the  Israel  case  the  evidence  was  that  it  was  near 
20  and  that  there  were  children  who  were  24  weeks  of  gestational  age 
and  younger  who  were  regularly  being  kept  alive  in  any  ordinary, 
reasonably  well-equipped  pediatrics  service. 

Again,  1  would  suggest  that  the  unborn  child  is  a  human  being 
witlnn  the  protection  of  the  13  th  amendment  and  that  we  need  the 
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issue  precipitated  for  us,  for  the  people  by  Congress  in  a  form  that 
would  give  protection  to  the  unborn  children. 

I  would  refer  to  the  position  taken  by  Congressman  and  later 
Senator  Roscoe  Conklin  of  New  York  who  took  the  position  that  when 
a  decision  of  the  Supreme  Court  is  laid  down,  like  Boe  v.  Wade,  and  he 
gave  the  analog  of  it  in  1857,  Dred  Scott,  that  this  is  addressed  to 
Congress.  Congress  can  interpret  that  constitution  itself  and  it  can 
enact  legislation  which  it  believes  is  needed  and  which  deals  with  a 
subversion  of  the  essential  and  fundamental  rights  of  the  people.  This 
is  the  language  Roscoe  Conklin  utilized  and  it  was  the  language  that 
Congressman  Bingham  utilized.  He  was  the  father  of  the  first  section 
of  the  14th  amendment. 

These  references  are  given,  these  specific  references  are  given  yon 
here,  and  I  am  suggesting  that  one  of  the  finest  things  that  Congress 
can  do  today  is  to  enact  a  statute  which  gives  protection  to  human 
beings  from  the  time  of  conception  forward  and  says  these  are  human 
beings,  their  lives  are  entitled  to  protection.  The  father  is  entitled  to 
protection  of  liis  parental  interest  in  the  child  and  he  is  entitled  to 
protect  the  interest  of  the  child  and  its  life  and  provide  it  loving  care 
and  avoid  this  destruction  of  the  child's  life.  And  the  child  itself  is 
entitled  to  be  represented  if  there  is  not  a  father  to  represent  it. 
Even  though  you  have  these  spousal  consent  provisions,  they  are  not 
going  to  protect  many  children.  Let's  face  it. 

And  I  hope  you  do  enact  one  here  at  the  Federal  level,  which  I 
think  you  can  do  under  the  13th  amendment.  But  I  hope  j^ou  will  go 
further.  You  talk  about  giving  specific  protection  here  and  coming  up 
with  some  solution.  I  hope  it  will  not  be  the  compromise  solution  that 
perhaps  seems  implicit  in  what  has  been  said.  But  I  hope  j^ou  will  go 
back  to  the  intent  and  the  actual  purpose  of  the  framers  of  the  13th 
ainendment  and  protect  the  unborn  child  from  conception  forward 
by  its  fact.  And  then  let  us  face  it  in  the  courts.  Give  us  some  help. 
We  need  help  today.  Precipitate  the  issue.  Put  the  power  of  Congress 
behind  human  beings,  as  the  Congress  of  a  period  1862  to  1873  put 
its  power  behind  it  and  it  won  in  the  two  most  fundamental  constitu- 
tional amendments  in  the  Constitution,  in  my  opinion,  the  13th 
amendment  and  the  14th  amendment.  The  13th  amendment  is  very 
much  alive  today,  Senator,  in  a  case  like  Jones  v.  Mayor,  which 
applied  it  against  private  action. 

I  hope  you  will.  And  I  am  so  encouraged,  I  am  so  happy,  to  see  a 
Senator  take  the  time  that  you  have  taken  on  your  committee  to  be 
here  and  to  listen,  that  time  and  time  again  you  have.  And  I  hope 
that  this  presentation  of  the  actual  purpose  and  actual  intent  of  the 
framers  ^vill  be  brought  to  their  attention,  and  that  they  will  consider 
the  possibility  that  they  can  im]:)lement  protection  for  the  unborn 
child  and  for  fathers  of  unborn  children  by  Federal  legislation. 

Finally,  I  would  like  to  speak  to  the  problem  that  Ms.  Mears  has 
spoken  to.  I  wrote  the  Alaska  pipeline  Right  of  Way  Leasing  Act, 
and  I  wrote  that  act  on  an  anah-^sis  which  bears  very  much  on  an 
anah^sis  that  is  applicable  here.  I  am  talking  about  the  nonregulatory 
powers  of  Government  and  I  am  talking  about  them  in  contrast  to 
the  regulatory  powers  of  Government.  The  only  power  that  Govern- 
ment passed  upon  as  to  its  constitutionality  in  Roe  v.  Wade  and  Doe  v. 
Bolton  is  the  regulatory  power  of  Government  through  a  criminal 
statute  to  penalize  conduct  which  destroved  the  life  of  the  unborn 
child. 
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regulator}'  powers  of  Government,  to  which  I  will  refer  to  in  just  a 
moment,  that  might  spill  over  in  that  area.  In  fact  I  can  give  you 
the  cases  that  suggest  there  may  be  a  problem. 

I  am  suggesting"  to  you  that  we  have  long  established  precedents  of 
the  strongest  value  that  say  when  Congress  exercises  its  nonregulatory 
powers  to  spend,  to  control  and  dispose  of  the  public  proi)erty  and  to 
make  public  contracts,  its  power  is  without  limitation.  I  give  3^ou  the 
two  princii^al  decisions  of  the  Supreme  Court  of  the  United  States  on 
this.  I  think  most  people  have  not  even  taken  the  time  to  read  carefully 
Doe  V.  Bolton. 

Now  in  that  case  they  were  primarily  concerned  with  an  antiabortion 
criminal  statute,  but  one  point — they  were  looking  at  a  provision 
that  required  a  certain  procedure  before  an  abortion  could  be  per- 
formed. And  then  at  one  point  they  referred  to  a  certain  section  of 
the  Georgia  statute  which  was  not  attacked  and  wliich  said  essentially 
that  a  hospital  did  not  have  to  perform  abortions.  And  what  did  the 
court  say?  It  said  in  that  case,  after  all,  even  though  we  invalidate 
this  statute,  the  hospital  does  not  have  to  perform  abortions. 

But  what  kind  of  a  hospital  was  it  talkmg  about?  If  you  go  to  some 
of  the  Federal  district  courts  that  have  handled  these  issues  and 
pusli  the  holding  in  Eoe  v.  Wade  far  beyond  where  it  went,  I  ani  sug- 
gesting that  you  mil  not  even  have  a  recognition  of  what  kind  of 
hospital  you"^had  there.  You  had  a  county  owned,  operated,  and 
maintained  hospital,  government  funded  hospital.  And  so  the  Supreme 
Court,  in  a  dictum,  mind  you,  but  an  extraordinarily  strong  dictum, 
said  this  hospital  does  not  have  to  perform  abortions.  It  has  direction 
from  the  State  legislature,  and  it  was^  a  government  controlled, 
government  owned,   government  maintained  hospital. 

I  am  stiggesting  to  you  it  has  recognized  the  nonregulatory  powers 
of  government.  These  nonregulator}'  powers  of  government  are  some 
of  the  most  important  powers  government  has.  It  has  revolutionized 
what  we  have  done  in  the  pi'iblic  sector  rather  than  utilizing  the 
regulatory  powers  where  we  use  criminal  and  civil  sanctions  and  say, 
"Here  is  the  rule.  You  do  this.  If  you  do  not  do  it,  you  are  subject  to 
these  sanctions." 

And  all  regulator}^  power  of  government  says,  look,  government 
can  spend  its  money  how  it  wants  to  spend  it.  Government  can 
control  its  property  and  dispose  of  it  like  any  private  proprietor  of 
propert}^  When  it  comes  to  private  contracts,  it  can  put  conditions 
in  it  like  we  did  in  the  Walsh-Healy  Act  and  many,  many  other  acts 
that  we  can  talk  about,  conditions  that  must  be  made.  We  have 
effected  discrimination  against  blacks,  Mexican  Americans,  and  other 
disadvantaged  Americans.  In  this  wa}^  the  unborn  cliild  is  such  a 
minority,  it  is  the  weakest,  most  helpless  minority  in  this  countr}^, 
a  human  being  under  what  I  think  is  a  justifiable  reading  of  the, 
not  only  science,  but  a  reading  of  the  purpose  of  the  framers  of  the 
1.3th  and  14th  amendments.  I  suggest  there  is  a  role  for  Congress  here 
that  no  one  else  can  perform.  It  is  begiiming  to  be  performed  by  State 
legislatures. 

"Pennsylvania,  in  its  1974  statute,  cut  off  medical  assistance  for 
those  who  get  abortions  that  are  not  medically  necessary,  or  phrase- 
ology substantially  like  that.  Arizona  just  recently  enacted  a  statute 
in  the  courts  which  cut  off  a  sector  of  its  pubhc  property  for  being 
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utilized  for  the  public  performance  of  abortion  at  the  same  time  it 
cut  off  assistance. 

Senator  Bayh.  Does  that  bother  you  at  all  from  a  constitutional 
scholar's  standpoint  given  the  law,  as  the  Supreme  Court  describes 
it — in  the  given  moment  that  States  would  do  that,  particularly 
concerning  public  funds  for  abortion?  So  that  the  practical  aspect  of" 
it  is  that  if  you  have  enough  money  you  can  get  an  abortion.  If  you  do- 
not,  you  cannot.  You  can  take  advantage  of  a  right  which  the  court 
says  now  exists. 

Mr.  WiTHERSPOON.  But  there  are  several  people  to  this  decision  of 
the  public.  There  are  persons  like  myself,  many  persons  like  myself,, 
who  are  very  concerned  wdth  the  actions  of  the  representatives  and 
Senators  in  State  legislative  halls  and  the  Federal  legislative  halls 
and  how  they  vote  on  spending  money  and  how  they  vote  on  the 
control  of  public  property  and  how  they  vote  upon  public  contracts 
and  how  public  contracts  can  be  entered  into. 

Senator  Bayh.  You  have  sort  of  gotten  away  from  the  question 
there.  Professor. 

Mr.  WiTHERSPOON.  Then  perhaps  I  need  additional 

Senator  Bayh.  Well,  I  am  a  bit  concerned  about  how  we  are  spending 
money,  and  I  think  there  are  causes  for  concern.  But  given  what  the 
court  says  is  the  constitutional  right  to  secure  an  abortion,  do  you 
have  a  due  process,  equal  protection  concern  when  some  States  say 
that,  in  essence,  if  you  are  poor  you  cannot  have  public  funds? 

It  makes  it  possible  for  you  to  take  advantage  of  the  rights  that  the 
courts  say  that  you  have.  If  you  are  wealthy  you  can. 

Mr.  WiTHERSPOON.  I  am  not  concerned,  Senator,  about  a  person 
who  does  not  get  money  to  destroy  human  life. 

Senator  Bayh.  That  is  your  definition  there,  sir.  You  are  not  looking 
at  it  from  a  constitutional  standpoint. 

Mr.  WiTHERSPOON  I  am  looking  at  it  from  a  constitutional 
standpoint. 

Senator  Bayh.  That  is  your  standpoint  personally. 

Mr.  WiTHERSPOON.  I  say  to  you  the  decisions  I  cite  for  you,  and 
there  are  a  plethora  of  those  decisions,  they  say  substantially  you  are 
not  utilizing  the  regulatory  power  of  government.  This  is  a  distinction 
they  have  failed  to  note  in  cases  like  Hale  Hospital  and  Nyberg  and 
some  other  cases. 

And  I  am  saying  to  you  that  equal  protection  primarily  is  concerned 
with  the  regulatory  power  of  government.  They  are  not  concerned, 
the  cases  that  we  have  had 

Senator  Bayh.  Professor,  I  do  not  see  how  anj^body  with  your 
significant  legal  credentials  can  suggest  that  3^our  definition  is  what  the 
law  of  the  land  is  right  now.  That  is  what  you  would  like  for  it  to  be. 
If  that  were  the  law  of  the  land,  you  would  not  be  here  testifying  and 
supporting  a  constitutional  amendment. 

Mr.  WiTHERSPOON.  I  have  cited  to  you,  Senator,  not  my  own 
words,  and  I  would  proceed  from  the  humblest  ground  in  giving  you  a 
position  of  my  own.  I  am  proceeding  from  precedence  of  unquestioned 
value  and  what  the  Supreme  Court  of  the  United  States  has  said 
itself.  They  are  quoted  for  you  here. 

And  I  am  saying  to  you  that  there  are  relatively  few  decisions  of 
the  Supremen  Court  of  the  United  States  that  involve  an  application 
of  the  equal  protection  of  laws  clause  to  this  area  of  exercise  of  the 
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noiiregulatory  power  of  govermnent.  Witness  the  tax  area.  Witness 
the  spending  area.  I  just  testified  in  Alaska  and  Dean  Griswold  of 
this  city,  former  Dean  of  Harvard,  gave  substantially  the  same  advice 
I  did.  You  do  not  have  to  accept  my  advice.  Accept  Dean  Grivswold's 
that  he  gave  the  Alaska  Legislature. 

Senator  Bayh.  Well,  we  are  getting  far  afield.  I  do  not  want  to 
pursue  it  because  obviously  we  are  going  to  come  to  a  httle  bit  different 
conclusion  here. 

But  go  ahead.  I  just  want  to  try  to  keep  us  on  target  here. 

Air.  WiTHEESPOON.  I  will  summarize.  What  I  have  essentially  said 
is  I  think  that  the  equal  protection  of  laws  concept  means  something 
different  when  j^ou  are  applying  sanctions,  criminal  sanctions,  sending 
someone  to  prison  or  you  are  applying  a  civil  penalty,  or  you  are 
causing  to  lose  something  like  a  job,  from  what  yoxi  are  talking  about 
it  is  sometliing  that  you  are  gi^^ng  people. 

And  when  a^ou  are  spending  the  money  of  the  people  through  appro- 
priations, or  when  you  are  managing  the  property  that  has  been 
acquired  by  Government  either  through  expenditure  of  funds  or  it 
came  to  it  originally,  or  when  you  were  makmg  contracts  and  spending 
money,  in  a  sense  there  also.  And  I  think  the  cases  clearl}^  support 
this  position,  that  there  is  a  great  deal  more  leeway,  vis-a-vis  the 
contours  and  content  of  the  "equal  protection  of  the  laws"  clause. 

By  and  large,  Mr.  Chairman,  I  have  in  summar}^  form  gone  over 
the  main  matters  which  I  have  reached  in  ni}^  paper  and  I  commend 
them  to  3'our  attention  and  I  hope  that  you  will  call  upon  me,  if  you 
should  feel  so  minded,  with  respect  to  questions.  I  will  respond  to  the 
questions  for  requests  for  further  information  which  you  have  made 
and  at  the  earliest  possible  date. 

Senator  Bayh.  Yes;  thank  you.  I  would  particularly  appreciate  it 
if  we  could  find  specific  reference  in  the  Congressional  Globe  which 
was  the  predecessor  to  the  Record,  as  I  understand  it,  of  what  actually 
transpired  at  the  date  and  time  relative  to  the  abortion  question. 

Let  me  ask  j^ou  just  one  question.  You  have  alread}^  been  very 
kind  with  your  time. 

You  said  you  thought  the  full  protection  should  be  pro^dded  from 
the  point  of  contraception. 

Mr.  WiTHERSPOON.  Conception. 

Senator  Bayh.  Right,  conception. 

We  have  some  medical  and  scientific  testimon}^  to  the  effect  that  cer- 
tain devices  and  substances  that  are  used  by  many  women  in  the 
country  affect  the  ability  of  the  fertilized  egg  to  continue  to  live  in 
the  mother's  body  shortty  after  the  period  of  time  of  the  sexual  act 
that  created  the  fertilized  egg. 

Is  it  3^our  judgment  that  if  one  of  these  constitutional  amendments 
which  you  support  passes,  would  this  prohibit  women  from  using  those 
those  substances  or  devices? 

Mr.  WiTHERSPOON.  I  have  to  answer  in  two  stages,  but  the  answer 
is  yes.  Yes,  the}-  are  abortifacient  to  the  extent  that  it  is  determined 
that  what  you  have  is  an  abortifing  instrument  or  an  abortifacient 
substance,  then  Senate  Joint  Resolution  10  and  11  would  speak  to  this. 
Senate  Joint  Resolution  6  would  speak  to  tliis.  And  in  providing  a 
protection  from  and  after  the  point  of  conception,  such  a  device  or 
such  a  substance  would  be  prohibited  for  use  and  its  use  would  be 
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reached  under  the  private  action  clause  similar  to  the  one  in  the  13th 
amendment. 

So,  second,  I  have  to  answer  that  the  existence  of  something  in  the 
Constitution  like  the  first  clause  of  the  13th  amendment  does  not 
accomplish  all  things.  There  must  be  additional  work  on  the  part  of 
Congress.  Congress,  for  example,  has  on  the  books  today  a  provision 
that  speaks  to  slaver}^  and  involuntary  servitude.  It  is  phrased  in 
terms  of  involuntary  servitude  and  there  is  a  criminal  penalty,  but 
there  is  also  title  42  of  the  United  States  Code  in  1888  which  would 
pick  up  and  enforce  on  the  civil  side  the  criminal  proscription  of 
involuntary^  servitude. 

I  am  suggesting  that  certainly  the  amendment  should  not  be  left 
alone,  when  and  if  adopted,  but  should  be  spoken  to  by  Congress 
through  adequate  implemental  legislation. 

Senator  Bayh.  If  that  implementing  legislation  would  reinforce 
your  answer,  yes. 

Mr.  WiTHERSPOON.  That  is  right. 

Senator  Bayh.  Is  that  degree  of  involvement  in  the  governmental 
process  where  a  lot  of  people  differ  from  your  assessment  as  to  what  is 
actually  happening?  Does  that  bother  you? 

Mr.  WiTHERSPOON.  I  am  sorry;  I  did  not  hear  what  you  said, 
Senator. 

Senator  Bayh.  We  are  talldng  about  something  that  is  a  very 
personal  thing,  and  only  with  some  reluctance  and  difficulty  do  I 
come  to  be  able  to  discuss  it  in  some  personal  detail  publicly.  Yet  we 
are  in  essence  getting  ever^^one  involved  in  making  those  very  personal 
decisions  or  prohibiting  those  verj^  personal  decisions  from  being  made. 

Does  that  concern  3^ou  at  all? 

Mr.  WiTHERSPOON.  I  think  now  that  I  have  reviewed  very  pains- 
takingly and  agonizingl}^,  reall}^,  the  legislative  history  in  back  of 
these  acts  and  these  two  amendments  that  we  have  discussed,  that 
it  is  not  something  new  to  the  Congress,  and  that  the  same  kind  of 
feeling  was  felt  by  others  in  Congress  before  with  res^iect  to  slaver}^, 
and  they  agonized,  they  were  concerned,  people  from  the  South,  too, 
who  were  concerned  mth  slaverj'',  and  who  saw  in  it  nothing  but 
what  could  destroy  the  South. 

I  am  simph^  saying  to  3^ou,  I  think  it  is  different  in  a  sense,  but  it 
is  the  same  kind  of  difficulty  which  was  had  then  by  many  people, 
and  I  think  we  have  to  face  dehcate  issues,  delicate  topics.  We  have 
to  take  positions. 

I  think  at  stake.  Senator,  if  I  may  s&y  for  you,  is  for  me  an  American 
way  of  life,  and  I  mean  that  not  in  some  flippant  way  or  some  way 
that  is  talked  about  in  advertisements  in  a  more  ethereal  fashion  on 
this  point.  I  am  a  civil  rights  activist  and  different  from  a  lot  of 
people,  and  I  say  to  you  this  is  different  in  a  meaningful  way  to  me. 
It  is  the  American  way  of  life,  and  the  American  way  of  life  is  to 
protect  human  beings  and  to  recognize  that  human  beings  come  about 
at  a  very  early  point  in  time.  We  faced  this  issue  and  we  resolved  it. 
We  have  got  legislation  on  the  books,  specific  legislation  because 
this  was  the  consensus  of  lawA'ers  and  physicians  of  the  time  and  the 
day,  going  to  legislators  like  yourself  and  iiaying  we  must  have  this 
legislation.  The  papers  were  full  of  it,  and  I  have  looked  at  the  papers, 
too,  because  I  want  to  be  accurate.  I  do  not  just  want  to  look  at  what 
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was  said  in  Congress.  I  want  to  look  at  wliat  was  said  in  the  Phila- 
delphia papers,  the  New  York  papers. 

I  have  gone  over  the  New  York  papers  that  another  scholar  has 
looked  at,  and  I  will  let  the  papers  speak  for  themselves — what  their 
concern  was  for  the  unborn  child  from  the  time  of  conception  forward. 
It  is  clear,  precise.  They  went  to  the  legislatures,  and  they  said  to 
the  legislators,  we  want  to  protect  the  unborn  child,  and  so  if  it  is 
delicate,  and  if  it  upsets  us,  particular!}^  in  the  context  of  Roe  v. 
Wade,  in  the  context  of  a  great  controversy — and  I  do  not  deny  it 
is  a  great  controversy — I  have  to  say  it  is  the  American  way  of  life. 
We  made  this  decision.  The  American  people  deserve  the  same  op- 
portunity that  they  were  given  after  the  Dred  Scott  decision. 

They  fought  for  60  years,  a  large  contingent  of  our  people,  some- 
times m  the  minority,  to  get  the  13th  amendment,  which  to  me  is 
the  big  amendment.  It  is  the  fundamental,  and  that  is  the  way  those 
people  looked  at  it.  I  think  you  mil  see  also,  we  worked  60  years  to 
eliminate  slavery  for  anybody,  any  human  bemg,  and  to  have  the 
Supreme  Court  of  the  United  States  decide  the  case  that  it  decided 
without  asking  what  Congressman  Bingham  meant  or  what  Senator 
Charles  Sumner  meant,  or  what  Senator  Jacob  Howard  of  Michi- 
gan meant,  and  so  on  and  so  on  down  the  hne  of  these  people  who  laid 
it  out  for  us  to  see  tells  you  why  it  is  legislation,  why  it  is  a  usurpation. 
I  do  not  hesitate  as  a  constitutional  law  scholar  to  say  it.  I  am  not 
someone  who  says  this  without  an  understanding  of  what  is  good 
legal  process. 

You  had  someone  on  the  other  side  saj^  the  same  thing  to  3-ou 
although  he  said  it  better  awa};-  from  here  than  he  said  it  here.  That  was 
Professor  John  Hart  Ely.  He  said  it  is  the  worst  decision  in  30  some 
3^ears.  It  is  the  worst  decision  in  the  histor}^  of  constitutional  educa- 
tion because  the  Court,  knowing  it  was  supposed  to  look  at  the  con- 
text in  which  this  decision  was  made  in  the  13th  amendment,  not 
sometune  in  back  of  it,  and  we  were  prostituting  the  ver}^  concept 
of  person  by  the  way  we  treated  slaves. 

You  know,  we  had  slaves  and  we  treated  them,  black,  yellow, 
brown,  that  is  what  we  have  been  doing.  We  were  schizoplii'enic 
people,  and  our  Constitution  did  not  reall}^  refer  to  a  human  being 
as  being  something  less  than  a  person,  and  this  was  a  point  made 
time  and  again  by  Senator  Howard,  and  Congressman  Bingham,  and 
Congressman  Conklin,  but  we  rectified  it,  and  Roe  v.  Wade  really 
represents  for  persons  like  mj'self,  legal  scholars  like  niAself,  and  I  do 
not  say  they  are  all  on  one  side,  I  do  not  represent  that,  but  for  legal 
scholars  like  myself,  for  constitutional  lawyers.  Roe  v.  Wade  repre- 
sents, as  it  represents  for  proabortionists,  professor  of  law,  John 
Hart  Eh^  who  testified  to  you  in  October,  it  represents  a  turning 
awa}^  from  the  most  fundamental  thing  in  constitutional  adjudication 
by  the  Supreme  Court  of  the  United  States,  a  failure  to  respect  the 
purpose. 

Purpose  must  be  respected.  If  it  is  there  it  must  be  respected.  If 
the  intention  Vv-^as  to  change  the  concept  of  person  from  what  it  had 
been  when  it  allowed  someone  to  be  treated  like  a  slave,  then  that 
should  be  respected  by  the  Supreme  Court. 

The  people  of  the  United  States  deserve  the  same  chance,  in  light 
of  these  proposals  for  a  human  life  amendment,  like  the  three  that 
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are  before  your  committee,  they  deserve  the  chance  to  say  to  the 
Court,  your  decision  was  wrong.  It  took  us  off  the  track  that  we  got 
-on  with  the  13th  and  14th  amendments.  The  unborn  child  is  a  human 
being. 

And  I  will  close  if  I  may  with  what  I  said  in  my  statement:  Con- 
gressman Bingham,  the  author  of  the  first  section  of  the  14th  amend- 
ment, the  equal  protection  of  law  clause,  and  the  due  process  of  law 
clause,  he  said  this.  ''A  people  to  be  great  must  be  just."  I  do  not 
know  of  a  more  precious  statement  in  the  legislative  history  of  the 
14th  amendment.  The  people  of  America,  I  think,  Senator,  will  be 
before  you.  It  may  be  5  years,  it  may  be  ten  years,  it  may  be  longer, 
but  I  think  we  will  reverse  the  decision  of  the  Supreme  Court.  It 
may  take  us  100  years  or  not,  but  I  think  the  people  will  be  to  you 
before  that  time  and  saying  submit  this  human  life  amendment,  sub- 
mit a  viable  form  of  a  human  life  amendment,  give  us  a  chance  to 
say  to  the  Supreme  Court,  it  is  not  the  right  decision.  It  is  not  in  the 
line  of  the  great  life  protective  decisions  of  the  Supreme  Court  of  the 
United  States.  Give  us  that  chance.  "A  people  to  be  great  must  be 
just." 

Senator  Bayh.  Thank  you  very  much,  sir.  I  appreciate  your  con- 
tributions to  our  dialogue  here. 

We  will  look  forward  to  getting  that  information,  if  you  will, 
please. 

Mr.  WiTHERSPOON.  Yes,  I  certainly  will,  sir. 

Senator  Bayh.  Thank  you. 

We  will  recess  now,  pending  the  call  of  the  Chair. 

[Whereupon,  at  1:48  o'clock  p.m.,  the  committee  recessed,  subject 
to  the  call  of  the  Chau\] 

Statement  on  Meeting  the  Needs  of  Pregnant  Women  and  Their  Families 
(By  Marjory  Mecklenburg,  President,  American  Citizens  Concerned  for  Life,  Inc.) 

My  name  is  Marjorj^  Mecklenburg.  I  am  the  President  of  American  Citizens 
Concerned  for  Life,  Inc.  (ACCL),  a  national  organization  which  seeks  to  promote 
respect  for  human  life  and  to  work  for  its  enhancement.  Testimony  presented  to 
a  previous  Subcommittee  hearing  by  ACCL  outlined  our  philosophy  on  a  broad 
range  of  the  life  issues.  We  are  pleased  that  you  have  invited  us  to  present  further 
testimony  today  on  the  specific  topic  of  alternatives  to  abortion. 

Senator  Bayh,  many  people  are  disturbed  by  the  rising  tide  of  violence  in  this 
nation.  Americans  are  subjected  to  violence  on  the  streets  and  on  television  and 
movie  screens.  Congressional  hearings  on  violence  in  our  schools  have  recently 
been  completed.  The  subject  of  violence  has  a  great  deal  to  do  with  what  we  are 
discussing  here  today.  Abortion,  the  destruction  of  unborn  human  offspring,  is  a 
violent  act.  This  violence  to  unborn  children  has  become  a  widespread  and  legal 
practice  that  is  piiblicly  funded  and  promoted  in  our  country. 

We  in  ACCL  believe  that  our  nation  is  capable  of  a  loftier  public  policy — that 
our  women  deserve  much  more  than  the  right  to  destroy.  And  that  our  nation's 
children,  both  born  and  unborn,  have  the  right  to  protection  and  nurture  by  our 
great  government. 

Senator,  we  are  pleased  that  your  Subcommittee  on  Constitutional  Amendments 
has  not  only  chosen  to  hold  lengthy  and  balanced  hearings  on  a  constitutional 
amendment  dealing  with  the  rights  of  the  unborn,  but  that  you  have,  in  addition, 
focused  today  on  the  real  problems  faced  by  pregnant  women  and  their  families. 

Most  of  the  testimony  offered  during  the  course  of  these  hearings  has  been 
focused  on  the  two  poles  of  argument  which  underly  the  controversy  over  abortion. 
Those  who  share  ACCL's  concern  about  the  loss  of  the  right  to  life  of  unborn 
babies  have  focused  on  the  need  for  re-establishment  of  that  legal  protection.  Those 
speaking  against  the  enactment  of  a  Human  Life  Amendment  have  promoted  what 
they  believe  to  be  the  right  of  a  woman  to  preserve  her  privacy  by  aborting  her 
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pregnancy.  Abortion  proponents  have  also  argued  that  in  order  to  prevent  dis- 
crimination of  poor  women  the  procedure  must  be  both  legal  and  reimbursable 
through  public  funding. 

This  sharp  polarization  has  resulted  in  a  degree  of  bitterness.  We  at  AUOL,  Have 
observed  that  additional  subtler  negative  effects  have  taken  place  in  the  midst 
of  the  furor  aroused  by  legalizing  abortion.  These  effects  have  been  deleterious 
to  the  pregnant  women  who  decide  to  give  birth  to  their  babies. 

We  need  to  ask  what  are  the  conditions  of  life  which  confront  women  who  are 
troubled  by  an  unintended  pregnancy  but  who  do  not  choose  abortion.  What  are 
their  rights?  What  is  society's  duty  to  them  and  to  the  children  they  will  bear.' 
Are  we  meeting  that  duty?  Or  have  these  women  been  largely  ignored  by  the  public 
sector  and  much  of  the  private  sector,  and  been  pushed  into  the  background  or 
eliminated  totally  from  the  alwrtion  debate?  We  believe  that  they  have  been 
ignored,  and  that  they  constitute  a  disadvantaged  class  suffering  a  special  kind  of 
discrimination.  ,    . 

We  believe  that  the  abortion  question  centers  around  human  rights— their 
interpretation,  and  their  denial.  We  believe  that  the  unborn  child  lays  claim  to 
certain  human  rights  merelv  bv  the  fact  of  his  existence,  judicial  fiat  notwith- 
standing. But  we  also  know  that  regardless  of  the  social  or  legal  climate  in  which 
his  life  begins  and  moves  toward  birth,  his  mother  is  his  first  line  of  defense  against 
pre-birth  aggression.  It  is  literallv  with  her  that  his  life  rests.  Regardless  of  the 
state  of  the  law  governing  the  relative  rights  of  the  mother  and  child,  Americans 
must  examine  the  pregnant  woman's  life  situation,  assess  what  is  necessary  to 
preserve  her  personal  dignitv  and  her  mental  and  physical  health,  and  then  provide 
for  these  needs.  If  we  neglect  to  do  so,  then  we  must  seriously  ask  ourselves  if  we 
have  not  been  to  blame  for  the  loss  of  many  unborn  infant  lives  and  possible 
ravages  upon  women  and  the  family  through  our  apathy  and  neglect.  Women  must 
not  be  forced  by  circumstances  to  seek  an  abortion  because  of  the  lack  of  an  accept- 
able alternative  and  an  implied  national  policy  against  life.  A  society  that  truly 
cares  for  all  its  people  will  see  that  the  pregnant  woman  who  gives  birth  to  her 
baby  emerges  from  the  experience  as  a  strong,  independent  individual. 

COUNSELING  FOR  LIFE  SUPPORT 

Medical,  legal,  psychiatric,  spiritual  and  other  counseling  should  be  immediately 
available  to  anv  woman  and  her  family  who  face  a  distressed  pregnancy.  In  today  s 
climate,  often  the  first  contact  the  troubled  pregnant  woman  has  is  with  an  intake 
person  at  an  abortion  clinic,  or  a  minister  associated  with  the  Clergy  Consultation 
Service  (CCS),  founded  to  provide  abortion  information.!  These  intake  situations 
are  widely  advertised  and  available.  Criticism  has  been  leveled  at  such  abortion- 
related  counseling  services  by  pro-Hfe  advocates,  who  allege  that  women  who  are 
cUents  of  these  facihties  are"  receiving  counsehng  framed  in  a  way  which  m^'ke^ 
an  abortion  seem  to  be  the  most  attractive  option  by  emphasizing  its  alleged 
safety,  the  relative  low  cost  of  the  procedure  when  compared  to  maintenance 
during  pregnancy  and  dehvery,  and  the  relative  assurance  of  anonymity.  There 
may  be  no  attempt  at  full  disclosure  of  the  facts  of  fetal  development,  the  nature 
of  the  operation,  the  possible  complications  to  the  woman  both  of  a  physical  and 
psychological  nature,  and  the  assistance  available  if  she  chooses  to  continue  her 
pregnancy.  Despite  the  purpose  and  activity  of  these  abortion  counsehng  clinics, 
many  of 'them  enjoy  tax-exempt,  tax-deductible  IRS  status  which  is  normally 
reserved  for  educational  or  charitable  ventures. 

The  pro-life  sector  of  society  has  attempted  to  provide  alternatives  to  these 
abortion  intake  services  with  crisis  "hot-line"  telephone  setups  and  backup  referral 
services  for  pregnant  women.  INIuch  more  investigating,  planning,  and  funding 
needs  to  be  done  to  make  professional  life  supportive  services  available  to  offset 
the  more  available  and  well-financed  abortion  promotion  system.  In  most  areas  of 
the  nation,  individuals  working  in  referral  organizations  such  as  Alternatives  to 
Abortion  or  Birthright  are  unsalaried,  raise  their  own  funds,  staff  telephones, 
conduct  training  sessions,  and  do  a  generally  excellent  job  with  limited  resources. 
There  is  no  lack  of  dedication — these  workers  are  among  the  most  committed  and 
industrious  in  the  prolife  movement.  Their  cHents  must  look  for  backup  services 
to  inadequate  pro-existing  support  systems.  No  amount  of  hard  work  and  dedica- 
tion can  match  the  millions  of  dollars  in  private  foundation  funds  and  federal 
grants  for  abortion  programs  that  clinics  and  hospitals  enjoy. 

>  Moody  and  Camien, "  Alx)rtion  Counseling  and  Social  Change,"  p.  21  Judson  Press,  Valley  Forge,  Pa.,^ 
1973. 
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Non-medical  difficulties  which  maj'-  confront  a  pregnant  woman  should  l)e  of  as 
much  concern  to  the  social  services  worker,  physician,  or  counselor  as  any  medical 
complications  which  may  be  encountered.  During  the  early  months  of  pregnancy, 
it  is  not  uncommon  for  any  woman  to  react  with  fear,  resentment  and  depression. 
Positive  feelings  of  acceptance  develop  as  the  pregnancy  advances  and  fetal 
movements  are  detected.  Pressure  to  abort  due  to  the  psychic  strains  of  the  early 
months  can  generally  be  reduced  by  sympathetic  and  patient  supportive  counsel- 
ling. A  woman  should  be  able  to  rely  on  the  assistance  of  a  continuing  caseworker, 
who  can  follow  her  through  the  pregnancy,  visit  her  after  delivery,  and  continue 
to  assist  in  post-partum  adjustments.  Money  should  be  made  available  by  the 
federal  government  to  "life-supporting"  organizations  to  ensure  that  this  kind  of 
comprehensive  counselling  is  available  to  all  who  need  and  request  it. 

The  "intensive  care"  concept  is  applicable  to  and  necessary  for  the  troubled 
pregnant  woman.  There  are  wide  differences  in  the  needs  of  different  patients.  A 
"supermarket  of  services"  should  be  both  widely  advertised  and  readily  available 
(free,  if  necessary)  to  enable  the  woman  herself  to  select  those  services  which  best 
suit  her  needs. 

UNWED    MOTHERS 

Education. — Services  to  unwed  mothers,  many  of  whom  are  students,  should 
be  designed  to  eliminate  the  social  stigma  which  much  of  our  society  still  places 
on  single  parenthood.  Many  school  systems,  both  public  and  private,  insist  that 
single  pregnant  girls  leave  regular  class  settings  and  enter  special  segregated 
classes — segregated  in  the  sense  that  only  pregnant  girls  can  attend.  This,  in 
effect,  is  a  labelling  experience  if  the  girl  does  not  wish  to  enter  such  a  class,  and 
can  be  interpreted  by  her  as  society's  "punishment"  for  her  pregnancy.  The 
baby's  father,  often  also  a  student,  is  never  subjected  to  such  segregation  or 
notice. 

A  strong  emphasis  should  be  placed  on  encouraging  pregnant  students  to  con- 
tinue with  their  studies.  They  should  be  able  to  choose  whether  they  prefer  to 
remain  in  regular  classes,  or  to  attend  a  special  school,  or  even  to  receive  home- 
bound  education.  Both  federal  and  individual  state  legislation  must  be  enacted 
providing  that  pregnancj%  parenthood,  or  marital  status  cannot  constitute 
grounds  for  denial  of  education. 

Parenting  Skill  Training. — A  regular  academic  or  vocational  curriculum  is 
only  one  kind  of  training  a  young  pregnant  mother  may  need.  During  pregnancy, 
personal  motivation  is  high  for  acceptance  of  practical  courses  in  parenting  and 
homemaking  skills.  Most  unwed  mothers  keep  their  children.  Comprehensive 
training  in  the  skills  needed  to  manage  the  basics  such  as  "how  to  bathe  the  baby", 
as  well  as  the  other  myriad  details  that  constitute  the  art  of  parenting,  are  neces- 
sarj'  to  help  young  mothers  fully  imderstand  and  cope  with  stresses  of  everyday 
living  with  children.  Classes  should  be  informal  and  innovative,  and  encourage 
actual  participation  of  the  students  in  selection  of  some  of  the  curricula. 

The  pregnant  woman  who  is  motivated  to  learn  how  to  adjust  to  her  changing 
life,  including  the  fact  of  her  pregnancy,  is  also  more  receptive  to  the  information 
offered  by  private  organizations  such  as  the  International  Childbirth  Education 
Association  (ICEA)  and  the  La  Leche  League  (LLL).  On  request,  such  groups 
will  gladly  provide  training  for  understanding  of  pregnancy  and  delivery,  infant 
nutrition,  and  basic  mothering  arts.  Cooperation  between  the  public  and  vohm- 
tary  sectors  interested  in  parenting  skills  training  should  be  encouraged  by 
educators. 

THE   VERY   YOUNG  UNWED   MOTHER 

^  The  problem  of  pregnancy  in  the  verj^  young  unprepared  woman  is  com- 
pounded by  the  complexities  of  subliminal  motivations  for  teenage  pregnancy. 
It  seems  clear  that  we  are  not  able  at  this  time  to  prevent  pregnancy  from  oc- 
curing  among  j^'oung  teenagers  in  this  country.  These  young  mothers  are  thrust 
into  an  adult  world  with  the  responsibility  of  raising  a  child  while  minimally 
equipped  to  handle  the  pressures  with  wliich  they  will  surely  find  themselves 
surrounded. 

Out  of  wedlock  pregnancies  may  not  be  unintended. ^  Refusal  to  use  restraint 
or  contraception  is  an  all  too  common  practice  among  teenagers.  Without  develop- 
ing a  full-blown  discussion  in  this  testimony  of  the  reasons  for  such  behavior,  it 
is  ACCL's  firm  conviction  that  pro-life  organizations  must  work  together  with 
groujis  such  as  the  Child  Welfare  League  of  America,  the  National  Alliance  Con- 

l.  2  Carole  Klein,  "The  Single  Parent  Experience",  p.  27  Walker  &  Company,  New  York  1973. 
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cerned  with  the  School-Age  Parents  (NACSAP)  and  others  to  work  \agorously 
for  special  services  of  the  highest  quality  for  these  young  mothers  and  their  chil- 
dren. The  very  young  mother  is  quite  likely  to  have  little  or  no  idea  about  the 
nature  of  responsible  parenthood  and  perhaps  even  less  insight  into  the  reasons  for 
her  own  actions  and  attitudes  which  have  led  to  the  pregnancy .^  The  single  young 
mother  often  struggles  to  survive  on  meager  funds,  isolated  from  her  peers,  alien- 
ated from  her  family,  and  stunted  in  her  emotional  and  social  development.  The 
children  of  such  parents  may  suffer  even  worse  deprivations. 

The  hard  fact  is  that  these  young  mothers  exist  in  large  numbers.  The  Child 
Welfare  League's  Consortium  on  Early  Childbearing  and  Childrearing,  an  inter- 
agency project  which  was  funded  b}^  DHEW,  has  compiled  information  designed 
to  help  states,  communities,  and  individuals  idenvif  j^  and  serve  the  needs  of  school- 
age  parents.  The  "Education  for  Parenthood"  program,  under  DHEW,  is  a  hope- 
ful new  venture.  There  are  signs  that  it  is  possible  to  create  services  which  may  help 
these  young  mothers.  We  believe  that  by  working  together,  the  public  and  volun- 
tary sectors  can  do  much  to  prevent  the  abortion  of  infants  already  conceived  by 
young  teenagers.  Further  unwanted  pregnancies  may  also  be  reduced  by  involve- 
ment after  the  child  is  delivered  to  assist  the  young  mother's  development  into  a 
woman  who  is  able  to  make  responsible  decisions  about  both  her  own  and  her 
child's  future. 

NUTRITION  AND  OTHER  SPECIAL  NEEDS 

Malnourishment  of  the  pregnant  mother  and  her  unborn  child  is  a  major  con- 
tri'outing  factor  to  premature  birth.  The  National  Foundation — March  of  Dimes 
Annual  Report  for  1974  states:* 

"Low  birthweight  is  the  underlying  or  contributing  cause  of  half  the  deaths  of 
United  States  infants.  It  is  unmistakably  as  serious  a  cause  of  death  as  the  gravest 
birth  defects.  Several  recent  studies  show  that  low  birthweight  is  closely  linked  to 
medical  and  social  risk  factors.  About  7%  of  babies  born  to  mothers  who  are  at 
no  risk  weigh  5.5  pounds  or  less.  The  ratios  of  low-weight  babies  born  to  mothers 
at  medical  and  social  risk,  respective^,  are  11.1%  and  11.6%.  Fully  15%  of  in- 
fants born  to  mothers  who  are  at  both  medical  AND  social  risk  are  low-weight. 

The  studies  show  even  more  dramatically  that  infant  death  rates  rise  sharply, 
depending  on  the  degree  of  risk;  infant  mortality  in  the  no-risk  group  is  only  11.9 
per  thousand  live  births;  it  rises  to  24.4  per  thousand  for  the  social  risk  group: 
27. o  for  women  at  medical  risk,  and  an  appaUing  1^1.6  per  thousand  for  those  who 
are  at  both  medical  and  social  risk."  (Emphasis  added.) 

Abortion  proponents  have  claimed  that  infant  mortality  has  been  reduced  by 
making  abortion  available  to  the  poor.  The  above  statistics  on  infant  mortality 
for  women  at  medical  and  social  risk — i.e.,  the  poor — challenge  that  claim. 
Something  is  happening — or  is  not  happening — to  perpetuate  patterns  of  dis- 
crimination toward  poor  pregnant  women  that  make  them  a  uniquely  disadvan- 
taged class.  Most  poor  women  coping  with  an  unintended  pregnancy,  regardless 
of  medical  status,  fall  into  the  high  risk  category  due  to  the  complex  nature  of 
the  basic  difficulties  with  which  they  must  cope. 

As  a  result  of  the  U.S.  Supreme  Court  decision  in  Burns  v.  Alcala,  the  welfare 
mothers  in  38  states  can  receive  no  funds  for  the  benefit  of  the  child  until  it  is  born. 
The  Court's  majority  opinion  cites  the  legislative  history  of  the  Social  Security 
Act  and  uses  the  1935  record  of  debate  to  argue  in  favor  of  denial  of  benefits 
directly  to  an  unborn  child. ^  It  is  a  simple  fact  that  the  presence  of  the  unborn 
child's  dependent  intrauterine  existence  alters  its  mother's  own  needs.  In  the 
economic  climate  of  1975,  those  needs  are  exti'emelj^  compelling  and  it  may  be 
impossible  for  an  unassisted  pregnant  woman  to  fill  them.  Ignoring  the  changing 
nutritional  needs  of  a  pregnant  mother  courts  disaster — socially,  humanly,  and 
economically — in  the  form  of  possible  lowered  mental  ability  of  her  child.  The 
infant's  brain  and  nervous  system  develop  most  rapidly  during  the  last  trimester 
of  pregnancy.  It  is  then  that  malnutrition  will  work  its  worst  ravages  on  both 
baby  and  mother,  ravages  we  can  never  fully  repair  regardless  of  subsequent 
investments  in  services  and  treatment. 

Special  Needs. — The  changing  body  of  a  pregnant  woman  requires  that  she 
adapt  her  wardrobe,  and  in  most  cases  she  must  obtain  entirely  different  clothing. 
Her  self  image  may  have  already  suffered  severely  due  to  desertion  bj"  the  baby's 
father  and  perhaps  by  her  family  and  friends.  Yet  this  self  image  is  important  to 


3  "Fainily  Life  Education  Augments  Contraception  for  Adolescents,"  Joan  E.  Morgenthau,  M.D.,  OB- 
GYN  NEWS,  Vol.  9,  No.  14,  July  15,  1074,  p.  29. 
*"Annual  Report  for  1974,"  National  Foundation-March  of  Dimes,  p.  9. 
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her  mental  well  being.  Women  who  have  borne  children  know  that  maternity" 
clothing  needs  are  more  than  just  a  smock  or  two.  Special  underclothing,  a  warm 
sweater  knit  to  button  properly,  a  full-cut  coat — all  are  items  that  may  seem 
unimportant  or  unnecessary  unless  the  total  needs  are  scrutinized. 

Many  voluntary  pro-life  groups  have  attempted  to  provide  clothing  and  other 
incidentals  insofar  as  they  are  able.  Consideration  of  the  undeniable  facts  that 
pregnant  women  do  recjuire  special  foods,  clothing,  and  sundries  should  encourage 
legislation  which  provides  special  provisions  for  increased  support  levels  for 
these  women. 

ACCL  firmly  supports  two-person,  or  two-party,  payments  for  pregnant  women 
under  AFDC,  and  urges  that  geographic  discrimination  against  poor  women  bj'' 
the  denial  of  the  second  payment  be  ended  by  the  enactment  of  appropriate  state 
or  federal  legislation. 

CHILD   CARE   SERVICES 

ACCL  recognizes  the  need  for  the  provision  of  child  care  services  for  parents 
who  must  leave  their  homes  to  work  or  to  further  their  educations.  We  view  the 
well-run  day  care  facility  as  a  positive  alternative  to  abortion.  For  many  frightened 
pregnant  women,  the  knowledge  that  they  may  be  unable  to  work  or  attend 
school,  and  thus  be  forced  to  seek  welfare  support,  is  sufficient  motivation  tc^ 
seek  abortion. 

The  need  for  the  creation  of  hundreds  of  thousands  of  new  spaces  for  child 
care  has  been  well  documented.  We  refer  the  Subcommittee  to  the  statement  of 
Joseph  H.  Reid,  Executive  Director  of  the  Child  Welfare  League  of  America 
before  the  Senate  Subcommittee  on  Children  and  Youth  for  up  to  date  statistics 
and  rationale  for  expanded  day  care  service. ^ 

Care  for  children  under  the  age  of  three  years  presents  special  problems,  in 
that  the  child-adult  ratio  must  be  very  low  to  achieve  the  individualized  care 
necessary  for  healthy  mental  and  emotional  development. '^  At  present,  this  kind 
of  service  is  lacking  in  most  day-care  service  programs,  and  yet  it  is  the  most 
needed  for  the  new  mother  if  she  is  not  to  become  a  candidate  for  continuing 
public  assistance.  We  urge  that  efforts  continue  to  provide  adequate  child  care 
services  for  all  who  need  them.  Such  centers  should  be  sensitive  to,  and  respond 
to,  needs  and  desires  of  the  members  of  the  community  in  which  they  are  estab- 
lished. As  in  any  cooperative  facility,  parents  should  spend  a  fixed  amount  of 
time  assisting  at  the  child  care  center,  observing  the  children  in  the  group  setting, 
and  attending  informational  meetings  concerned  with  the  facility's  program.  This 
will  help  to  ensure  the  development  of  programs  designed  to  best  serve  the  needs 
of  children. 

ACCL  encourages  the  development  of  child  care  facilities  in  suburban  com- 
munities and  rural  areas,  as  well  as  congested  urban  areas.  Travel  time  is  often  a 
significant  factor  in  the  lives  of  parents  who  work  or  attend  school,  and  distance 
of  the  child  care  facility  from  the  home  should  not  constitute  an  undue  hardship 
or  make  it  impossible  for  the  parent  to  avail  herself  of  the  services. 

Senate  Bill  #626,  otherwise  known  as  the  "Child  and  Family  Services  Act  of 
1975",  and  its  house  counterpart  H.R.  2962,  have  been  drafted  to  address  the 
needs  briefly  outlined  above.  ACCL  is  pleased  to  note  that  the  Chairman  has 
long  been  interested  in  cliild  care  services.  Two  members  of  the  ACCL  Honorary 
Board — Senator  Mark  Hatfield  and  Rep.  James  Oberstar — have  joined  in  sponsor- 
ship of  these  bills,  and  we  urge  that  all  pro-life  congressmen  support  these  or 
«'nriilar  child  care  provisions. 

RAPE  TREATMENT  AS  AN  ALTERNATIVE  TO  ABORTION 

_  Wf»  are  pleased  that  there  is  a  growing  interest  in  the  problems  of  the  rape 
victim.  Provision  of  abortion  for  rape  need  not  be  written  into  law  since  women 
givea  adequate  medical  treatment  for  rape  will  not  become  pregnant.  What  is 
most  important  is  readj^  access  to  rapid,  compassionate,  nonjudgmental  handling 
by  police  officials  and  involved  medical  personnel. 

We  encourage  legislative  action  directed  toward  the  problems  of  rape  victims 
such  as  that  proposed  in  H.R.  3.590,  introduced  by  Rep.  John  Heinz,  which  is  a 
bill  to  amend  the  Community  Health  Center  Act  to  authorize  a  program  for 

5  United  States  Supreme  Court  in  Burns  v.  Alcala,  1  FLR  3040,  Mar.  25,  1975. 

•  Testimony  of  Joseph  H.  Reid,  Executive  Director,  Child  Welfare  League  of  America  before  the  Senate 
Subcommittee  on  Children  and  Youth,  pp.  3-9. 
'  Ibid.,  p.  21. 
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rape  prevention  and  control.  If  this  bill  becomes  law  (its  Senate  counterpart  has 
already  been  passed  as  a  part  of  S.  66)  a  Center  for  the  Prevention  of  Rape  will 
come  into  being  under  the  auspices  of  the  National  Institute  for  Mental  Health. 
Aggressive  and  comprehensive  programs  such  as  that  embodied  in  this  bill  can 
be  considered  as  a  definite  alternative  to  abortion. 

POST-ABORTAL  COUNSELING  AS  A  DETERRENT  TO  RECIDIVISM 

Abortion  proponents  maintain  that  the  psychological  aftereffects  of  an  abortion 
are  minimal  or  nonexistent.  They  make  these  claims  despite  the  fact  that  no 
definitive  long-term  studies  demonstrating  this  hypothesis  have  been  undertaken 
in  the  United  States.  Caseworkers,  clergy,  and  others  who  have  had  to  handle 
post-abortive  psychological  sepuelae  know  that  such  complications  do  occur. 
Frank  Ayd,  M.D.,  a  psychiatrist,  recently  told  the  United  States  District  Court 
for  the  Eastern  District  of  Pennsylvania:  * 

"Usually  adolescents  come  in  for  late  abortions,  some  of  them  to  the  point  that 
they  have  already  felt  fetal  movement,  so  that  they  know  that  in  fact  they  are 
pregnant,  and  they  have  gone  through  this  period  of  should  I  or  should  I  not,  and 
if  they  have  been  pressured  by  a  putative  father  or  by  their  parents  or  by  anyone 
else  to  make  a  decision  to  go  ahead  and  have  an  abortion  and  yet,  at  the  same  time, 
they  want  to  have  the  baV:)j'.  They  have  an  abortion  without  resolving  the  conflict 
in  their  own  mind.  Consequently,  after  the  fact,  when  the  sense  of  relief  has  passed 
and  the  emotional  turmoil  has  settled  down  and  they  begin  to  reflect  on  what  they 
have  done,  they  may  go  through  a  period  of  remorse  and  regret  and  feelings  of 
depression. 

"Now,  this  can  occur,  for  example  right  before  menstrual  periods.  That  can 
refresh  their  memories.  It  brings  back  all  of  the  confhcts  that  they  have  lived 
through  earlier.  You  can  see  some  have  what  we  caU  an  anniversar}^  reaction, 
meaning  by  that  the  anniversary^  of  the  day  of  the  abortion.  They  could  become 
quite  upset  around  that  time  or  the  anniversary  of  what  would  have  been  the 
birthdaj-  of  the  bab}'  that  they  are  not  now  going  to  have  because  in  their  mind 
they  liave  destroyed  this  baby. 

"I  think  the  important  thing,  to  put  it  this  way  technically,  we  can  scrape  the 
baby  out  of  the  womb  of  the  mother,  but  we  can't  scrape  it  out  of  her  mind  and 
since  it's  in  her  mind.  There  are  going  to  be  various  things  which  will  remind  her 
of  the  fact  that  she  once  was  pregnant,  once  was  in  fact  a  mother,  and  that  she 
has  terminated  this,  and  depending  .  .  .  on  .  .  .  her  religious  upbringing,  her 
particular  sense  of  values,  here  maternal  instinct,  how  much  support  she  has 
from  her  parents,  and  other  important  people  in  her  life,  then  the  recollection  of 
having  had  an  abortion  can  serve  as  a  trigger  for  all  sorts  of  emotional  problems. 
She  can  look  upon  herself  as  a  murderess.  She  can  look  upon  herself  as  a  person 
who  took  the  easy  way  out  at  the  expense  of  somebody  else.  It  depends — you  see 
there  are  so  many  variables,  because  you  are  talking  about  an  individual  whose 
level  of  intelligence,  whose  education,  whose  religious  values,  aU  of  these  things 
play  a  role  in  when  and  how  she's  going  to  respond  to  the  realization  that  she's 
had  an  abortion." 

Mrs.  Sherri  Finkbine  Burrows,  who  went  to  Sweden  for  an  abortion  in  1962 
after  learning  that  she  had  inadvertently  taken  the  teratogenic  drug  thalidomide, 
has  publicly  stated  that  she  suffers  from  lingering  guilt  feelings  ^  and  she  attempts 
to  help  other  women  cope  with  postabortion  mental  and  emotional  problems. 

If  it  is  debatable  whether  there  are  post-abortal  psychological  sequelae,  we 
should  be  trying  to  find  out  the  extent  of  and  frequency  of  such  complications 
through  long-term  unbiased  studies.  Has  the  federal  government  initiated  any 
such  study?  ACCL  feels  that  Congress  should  register  its  concern  over  the  in- 
conclusive data  brought  forth  to  date  regarding  abortion-related  mortality  and 
morbidity  (as  distinct  from  that  of  death  and/or  medical  complications  in  child- 
birth), infant  mortality  among  various  socioeconomic  groups,  post-abortal 
l)hysical  and  psychiatric  sequelae,  etc.,  hy  undertaking  a  number  of  very  thorough 
long-tex-m  research  projects  to  study  the  ultimate  impact.  ACCL  and  other 
pro-life  organizations  feel  strongly  that  equity  and  fairness  demands  that  research 
programs  involving  abortion  data  should  include  professional  personnel  of  the 
pro-life  persuasion  as  weU  as  proponents  of  legalized  abortion. 

s  The  United  States  District  Court  for  the  Eastern  District  of  Pennsylvania,   Civil  Action  #74-2^0, 
_  Planned  Parenthood,  et  al.  v.  Wohlgemuth,  p.  94. 
»  Pittsbuigh  Post-Gazette,  June  5,  1975. 


586 

GENETIC    COUNSELING    AS    AN   ALTERNTIVE    TO    ABORTION 

ACCL  supports  the  concept  of  making  genetic  counseling  available,  (free,  if 
necessarjO,  to  any  person  of  childbearing  age  who  has  a  legitimate  concern  about 
his  or  her  ability  to  produce  normal  children.  Advising  couples  of  genetic  risk 
before  they  begin  a  child's  life  can  do  much  to  help  them  decide  whether  they 
wish  to  assume  the  statistical  risk  of  their  offspring  inheriting  metabolic  or 
structural  defects. 

We  feel  that  procedures  designed  to  diagnosis  intrauterine  illness  in  the  unborn 
child  are  laudable,  as  long  as  the  intention  is  to  treat,  and  not  to  kill  the  child  if 
it  is  found  to  be  imperfect.  Making  it  acceptable  to  kill  the  imperfect  baby  in  the 
womb  lays  the  foundation  for  the  direct  killing  of  the  defective  newborn  infant. 
Shouldn't  we  instead  place  an  emphasis  on  pre-concej^tion  counseling  and  on 
providing  helping  measures  for  women  and  families  raising  children  with  prob- 
lems? The  Handicapped  Education  Act,  reported  unanimously  by  the  Select 
Subcommittee  on  Education,  was  introduced  into  the  House  of  Representatives 
on  May  21,  1975.  Rep.  AU^ert  Quie,  an  ACCL  Honorary  Board  member,  is  a 
prime  sponsor  of  this  bill.  We  point  to  this  type  of  legislation  as  the  kind  which 
will  enable  parents  to  know  that  the  intent  of  Congress  is  to  offer  tangible  help 
in  troubled  situations.  This  bill,  and  others  that  are  similar,  can  help  to  prevent 
the  abortion  of  the  imperfect  by  assuring  parents  that  their  handicapped  child 
will  be  able  to  claim  his  or  her  full  right  to  be  educated. 

Both  couples  and  single  mothers  should  be  able  to  purchase  some  tjqoe  of  birth- 
defect  insurance  during  early  j^regnancy,  so  that  if  they  do  have  a  defective 
child,  the  cost  of  special  medical  care  and  training  can  he  borne  more  readily. 
The  few  policies  available  today  are  prohibitively  expensive,  and  set  unrealistic 
ceiling  on  the  funds  available  for  medical  care.  We  encourage  legislators  to  con- 
sider birth-defect  coverage  as  an  integral  part  of  any  comprehensive  health  plan. 

FAMILY    LIFE    AND    SEX    EDUCATION    AS    ALTERNATIVES    TO    ABORTION 

Few  subjects  have  aroused  as  much  impassioned  debate  in  America  as  education 
in  human  sexuality.  Arguments  over  curriculum  content,  qualification  of  in- 
structors, and  values  advocated  have  flared  repeatedly.  Depending  on  one's 
point  of  view  courses  may  be  either  too  permissive  in  attitude,  or  not  explicit 
enough,  or  place  undue  emphasis  on  demonstrations  of  contraceptive  techniques 
to  youthful  students. 

Largely  overlooked  is  the  fact  that,  regardless  of  the  subject  matter  and  the 
manner  in  which  it  is  presented,  few  studies  have  been  done  to  determine  what 
have  been  the  actual  effects  of  sex-oriented  education.  Has  the  incidence  of  unin- 
tended pregnancy  dropped  or  increased  among  students  who  have  received  detailed 
instruction?  Does  exposure  to  discussion  about  sexual  intercourse,  contraception, 
sexual  orientation,  etc.,  encourage  young  people  to  feel  that  if  it's  permissible  to 
discuss  these  matters  publicly  it's  permissible  to  begin  sexual  activity?  Has  the 
divorce  rate  gone  up  or  down  as  a  result  of  sex  education?  Are  people  better  ad- 
justed in  marriage  if  they  have  studied  human  sexuality?  Are  there  qualitative 
differences  between  courses  teaching  clinical  information  in  a  "value-free"  manner 
as  opposed  to  courses  emphasizing  responsible  parenthood  and  the  use  of  one's 
sexual  powers  as  integral  components  of  responsible  action?  We  do  not  really  know 
the  answers  to  these  various  important  questions,  and  the  answers  must  be  found 
before  we  proceed  further  in  developing  new  courses  of  study. 

Without  ascertaining  the  results  of  our  past  and  present  teachings,  how  can 
we  continue  to  develop  new  curricula  that  will  ultimately  contribute  to  the 
betterment  of  people?  ACCL  believes  that  it  is  important  to  offer  courses  in  human 
sexualitjr,  education  for  childbirth,  and  responsible  parenthood.  But  we  encourage 
educators  to  move  out  of  the  experimental  phase  of  sex  education  and  family  life 
curriculum  development,  and  assess  what  effects  have  resulted  from  what  has 
been  alread.y  done.  If  it  is  necessary  to  develop  new  approaches,  let  us  work  to 
to  do  so.  Much  federal  money  has  been  spent  on  development  of  sex  education 
materials,  and  we  are  sure  that  you  are  aware,  Senator  Bayh,  that  there  are  many 
dissatisfied  parents  who  object  strenuously  to  some  of  the  course  material.  The 
concerns  of  those  parents  should  not  be  ignored.  Most  parents  would  approve 
programs  which  encourage  responsible  sexual  behavior  and  attitudes. 

Man.y  studies  have  shown  that  teenagers  at  risk  continue  not  to  use  contra- 
ceptives or  other  family  planning  methods  despite  education  regarding  their  use. 
In  a  nationwide  survey  undertaken  in  1971  '"  four-fifths  of  sexually  experienced 
never-married  young  women  aged   15-19  indicated  that  they  had  engaged  in 
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sexual  intercourse  -n-ithout  using  contraception.  About  three  in  ten  of  those  in 
that  survey  who  reported  premarital  sexual  experience  became  pregnant  out  of 
wedlock. 

Clearly,  mere  knowledge  of  "the  facts"  is  not  enough  to  prevent  unintended 
pregnancy.  ACCL  believes  that  education  that  emphasizes  an  understanding  of 
the  awesome  responsibility  of  parenthood,  coupled  with  sex  education  reflecting 
the  moral  and  religious  mores  of  the  community'  and  school  in  which  it  is  taught 
can  do  much  to  reduce  the  number  of  unintended  pregnancies  and  subsequent 
abortions. 

FAMILY   PLANNING   AS   AN    ALTERNATIVE   TO   ABORTION 

Research  into  safe  and  effective  ways  to  prevent  unintended  pregnancies  can 
help  to  reduce  the  incidence  of  induced  abortion.  ACCL  urges  that  a  wide  variety 
of  methods  be  made  available  to  enable  people  with  varjing  personal  beliefs  to 
select  a  method  which  is  consistent  with  their  own  system  of  values.  We  suggest 
that  researchers  avoid  injecting  bias  into  the  labeling  and  discussion  of  the  several 
family  planning  methods  available.  While  the  majority  of  people  who  seek  to 
prevent  pregnancy  choose  hormonal,  chemical,  or  mechanical  means,  a  growing 
interest  has  been  shown  by  many  in  an  improved  form  of  the  so-called  "rhythm" 
method,  now  popularly  referred  to  by  its  advocates  as  "natural  family  planning." 
We  believe  that  it  is  unwise  to  continue  to  classify  all  non-hormonal,  non-chemical, 
and  non-mechanical  family  planning  methods  as  "folk"  means,  as  was  done  in  the 
DHEW  study  referred  to  earlier  in  this  testimony. '^  We  ask  respect  for  the  beliefs 
that  motivate  Americans  to  determine  the  size  of  their  families,  and  the  right  to 
determine  the  method  by  which  this  is  accomplished,  jarovided  that  the  method 
selected  does  not  end  a  pregnancy. 

IMPROVED  INSURANCE  COVERAGE  AS  AN  ALTERNATIVE  TO  ABORTION 

In  many  instances,  medical  insurance  policies  will  pay  benefits  for  abortions, 
but  will  not  provide  maternity  coverage  for  dependent  minors  or  unmarried 
women. 

Single  women  who  wish  to  purchase  a  health  coverage  policy  w-hich  includes 
maternity  benefits  can  do  so,  but  at  a  much  higher  premium.  However,  abortion 
coverage  for  single  women  is  included  in  most  policies,  without  an  increase  in 
premium. 

Denial  of  payments  for  maternity  care  based  on  time  lapse  of  pregnancy  after 
marriage  or  marital  status  is  certainly  discriminatory. '^ 

These  inequities  should  be  corrected  by  legislative  regulaion.  Lack  of  funds  to 
pay  for  medical  care,  and  an  unwillingness  to  seek  help  bj^  becoming  a  welfare 
recipient  are  frequent  reasons  for  seeking  an  abortion.  Abortions  are  elective 
surgery;  delivery  of  an  infant  is  not.  The  present  situation  is  inequitable  and  dis- 
criminatory and  must  be  corrected. 

IMPROVED   RECORD-KEEPING   OF   ABORTION   STATISTICS  TO   DETERMINE   STATISTICAL 
TRENDS    WITH    PRECISION    AND    THUS    HELP    DEVELOP    ALTERNATIVES    TO    ABORTION 

It  is  essential  that  Congress  mandate  a  record-keeping  system  pertaining  to  the 
performance  of  abortion  and  its  medical  and  psychiatric  aftereffects  that  would 
operate  consistently  in  each  state.  The  need  for  accurate,  broad-based,  centralized 
record-keeping  is  a  legitimate  part  of  the  nation's  obvious  interest  in  maternal  and 
infant  health.  There  is  presently  very  uneven  and  incomplete  reporting  of  data  on 
the  demographic  and  statistical  aspects  of  abortion. 

The  Chief  of  Statistical  Services,  Center  for  Disease  Control  (CDC)  of  the 
DHEW,  Jack  C.  Smith,  stated  in  January,  1975,  to  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsylvania:  i* 

"Abortion  may  have  a  substantial  impact  on  the  health  of  this  country's 
citizens,  but  without  complete,  accurate,  and  detailed  reporting  the  true  impact 
of  abortion  on  health  wiU  remain  unknown." 


10  "Unprotected  Intercourse  Among  Unwed  Teenagers";  Vol.  7,  No.  1,  Jan/Feb.  1975,  Shah,  Zelnik  and 
Kantner,  Family  Planning  Perspectives. 

11  Ibid.,  p.  43. 

12  Eunice  Kennedy  Shriver,  "In  Support  of  Life",  ACCL  Life  Concerns  Educational  Series,  1975,  Min- 
neapolis, MN. 

13  The  United  States  District  Court  for  the  Eastern  District  of  Permylvania,  "Civil  Action  No.  74-2410," 
Planned  Parenthood,  et  al,  v.  Wohlgemuth,  p.  158. 
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ACCL  believes  that  it  is  essential  to  set  up  these  reporting  systems  and  to 
mandate  reporting  by  each  state.  Broad-based  studies  should  also  begin  imme- 
diately to  assess  the  effect  of  widespread  abortion  on  family  Hfe,  current  attitudes 
toward  contraceptive  use,  and  number  of  unintended  pregnancies  conceived.  We 
should  also  investigate  the  attitudes  of  Americans  toward  the  value  of  human 
life  which  have  developed  since  the  United  States  Supreme  Court  decision  on 
abortion  of  January  22,  1973. 

A  nationwide  abortion  reporting  system  can  be  designed  to  protect  the 
anonymity  of  the  patient.  Such  a  system  is  a  legitimate  interest  of  both  state  and 
federal  government  and  is  surely  related  to  protecting  maternal  health.  Money  is 
currently  being  spent  to  analyze  data  already  available,  but  even  those  persons 
most  directly  responsible  for  compilation  of  this  available  data  admit  that  it  is 
only  a  sampling  and  is  subject  to  criticism."  Conclusions  regarding  abortion 
safety,  maternal  and  infant  mortality,  etc.,  will  not  be  reliable  unless  they  are 
drawn  from  accurate  information.  It  is  generallj^  agreed  by  both  proponnets  ^^ 
and  opponents  of  legalization  of  abortion  that  more  work  needs  to  be  done  in 
the  demographic  field  before  any  solid  conclusions  are  drawn. 

ADOPTION   POLICIES 

Many  of  our  national  and  state  adoption  policies  need  examination  because 
they  may  be  the  source  of  problems  for  unwed  or  married  mothers.  Adoption 
exists  to  meet  the  needs  of  the  child,  but  practices  exist  which  negate  that  very 
basic  premise  and  are  also  destructive  to  the  mother. 

It  was  evident  from  the  recent  Senate  hearings  on  "black-market"  adoptions 
that  the  needs  and  rights  of  children  are  being  violated.  Frightened  pregnant 
women  are  being  intercepted  by  "counseling  services"  which  then  either  steer 
the  woman  toward  abortion  or  make  arrangements  with  second  or  third  parties 
to  buy  the  baby  upon  delivery. 

Another  example  of  the  problems  a  pregnant  woman  may  face  is  illustrated  by 
the  Stanley  decision,  which  has  been  interpreted  by  some  lower  courts  to  mean 
that  efforts  to  find  and  consult  the  putative  father  must  be  made  prior  to  place- 
ment of  a  child  for  adoption.  The  attendant  publicity  and  legal  action  resulting 
from  this  policy  alone  discourages  many  women  from  continuing  a  pregnancy,  or 
from  relinquishing  the  child  for  placement  in  a  waiting  qualified  family. 

Senator  Walter  Mondale's  Subcommittee  on  Children  and  the  Family  will 
continue  holding  hearings  on  the  topic  of  abortion  and  foster  care,  which  should 
further  identify  possible  problems  in  these  areas. 

POLICIES  AND  PRACTICES  OF  THE  DEPARTMENT  OF  HEALTH,  EDUCATION,  AND  WELFARE 

DHEW  has  recently  announced  that  it  plans  to  concentrate  on  searching  ou^ 
broad  patterns  of  bias  in  federally  funded  programs  and  industries.  In  doing  so' 
it  is  imperative  that  the  pregnant  needy  women,  and  those  who  may  not  be 
classed  as  economically  disadvantaged  but  whose  life  situation  is  in  crisis  due  to 
unintended  pregnancy,  not  be  ignored.  Patterns  of  discrimination  surrounding 
the  situations  of  the  pregnant  woman  are  complex.  Not  to  take  up  her  case  with 
vigor  would  be  a  gross  injustice  on  the  part  of  DHEW,  and  perhaps  would  consti- 
tute a  violation  of  her  civil  rights. 

The  amount,  type,  and  quality  of  life  support  assistance  varies  from  state  to 
state,  and  often  varies  from  county  to  county  within  a  state.  Consequently, 
some  few  women  will  be  adequately  provided  for,  many  will  receive  marginal 
assistance,  but  most  are  extremely  disadvantaged.  Often  the  place  of  residence  is 
the  sole  factor  determining  whether  pregnancy  help  is  adequate,  thus  raising  the 
question  of  whether  women  are  discriminated  against  by  their  choice  of  geo- 
graphical location. 

Financial  penalties  are  often  imposed  by  DHEW  on  states  which  fail  to  notify 
welfare  recipients  and  others  of  services  funded  wholly  or  in  part  by  federal  funds, 
if  those  services  enjoy  a  high  priority.  Failure  to  notify  welfare  clients  that  family 
planning  services  are  available  brings  a  1%  fiscal  penalty.  Obviously,  family 
planning  can  do  much  to  prevent  abortions  by  preventing  pregnancies.  However, 
if  such  services  are  voluntary,  (and  they  must  remain  so)  there  will  be  women  who 
will  become  pregnant  by  accident  or  by  design  and  who  will  wish  to  carry  their 

1*  The  United  States  District  Court  for  the  Eastern  Dislricl  of  Pennsylvania,  Planned  Parenthood,  etal. 
V.  Emmet  Fitzpatrick,  et  al.;  deposition  of  Dr.  Chri-topher  Tietze,  January  31, 1975,  p.  79. 

15  "Induced  Abortion:  A  Factljook",  Reports  on  Populatiun/ Family  Planning  No.  14,  Dec.  1973,  Tietze 
and  Dawson,  p.  39;  The  Population  Council,  New  York. 
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children  to  birth.  There  are  no  similar  penalties  imposed  bj^  DHEW  on  states 
who  fail  to  fuUj"  inform  pregnant  women  of  the  benefits  to  which  they  are  entitled 
or  if  they  fail  to  use  all  of  the  funds  available  to  them  to  provide  programs  designed 
to  meet  the  needs  of  these  women.  ACCL  believes  that  notification  of  such  services 
for  pregnancy  assistance  should  be  made  before  the  fact  of  pregnane j^,  just  as 
notification  for  family  planning  is  made  without  a  requirement  of  evidence  that 
sexual  acitivity  is  taking  place.  Once  caught  in  the  panic  of  the  crisis,  it  may  be  an 
overwhelming  task  for  frightened  women  to  attempt  to  find  out  what  they  may  be 
entitled  to  in  life  supporting  assistance. 

Federal  regulations  covering  distribution  of  services  should  be  highlighted 
and  the  information  should  be  made  public  and  should  be  widely  disseminated  bj^ 
the  DHEW  Secretary.  Each  state  should  follow  suit. 

SUMMARY 

In  this  discussion  we  have  raised  a  number  of  basic  questions  and  have  acknow- 
ledged that  there  are  presently  few  readily  available  answers.  Americans  must 
search  for  those  answers  before  we  can  decide  whether  we  wish  to  financially 
support  abortion,  as  at  present,  or  whether  a  change  of  emphasis  is  indicated  by 
factors  previously  overlooked. 

ACCL  believes  that  there  is  a  heavy  burden  of  proof  upon  abortion  proponents 
to  show  clearly  that  legalization  has  benefitted  poor  and  otherwise  disadvantaged 
women.  There  is  also  need  for  them  to  show  that  the  loss  of  rights  of  spouses, 
including  putative  fathers,  and  parents  (rendered  invalid  by  the  United  States 
Supreme  Court)  has  not  had  a  deleterious  effect  on  the  fabric  of  society  and  the 
structure  of  family  life. 

At  the  last  Sulacommittee  hearing.  Senator  Bayh,  you  issued  a  directive  that 
Dr.  Philip  Corf  man  of  the  National  Institute  of  Health  of  DHEW  assess  the 
cost  of  developing  more  effective  contraceptive  methods  for  the  purpose  of 
reducing  the  number  of  abortions.  We  agree  with  this  approach,  as  long  as  family 
planning  continues  to  be  a  voluntary  nonpunitive  basis,  but  it  is  clear  that  better 
methods  of  family  planning  are  only  part  of  the  answer.  There  will  continue  to  be 
women  who  conceive  unintended  pregnancies,  no  matter  how  perfect  family 
planning  methods  become.  What  type  of  response  will  we  offer  as  a  nation  when 
these  pregnancies  occur?  Shall  we  as  a  people  solve  our  desperate  human  problems 
with  wholesale  government  funded  abortion? 

Or  will  we  choose  a  more  humane  and  positive  policy  and  combine  solid  legal 
protection  for  each  human  life  with  a  responsible  exercise  of  reproductive  powers 
and  a  vigorous  and  helping  response  to  women  who  become  unintentionally 
pregnant? 

We  realize  that  some  people  feel  that  abortion  should  be  available  as  one  of 
the  options  offered  in  multi-service  facilities,  and  that  some  agencies  that  care 
about  women  and  children  are  already  providing  the  variety  of  services  ACCL 
suggests.  The  fact  is,  Mr.  Chairman,  that  in  our  country  attention  is  presently 
focused  on  providing  abortion,  and  not  on  supplying  services  needed  to  support  a 
woman  through  a  pregnancy.  Our  adoption  agencies,  child  welfare  agencies,  the 
National  Council  on  Illegitimacy,  the  Florence  Crittendon  Homes,  and  other 
specialized  agencies  are  merged,  dead,  or  dying  for  lack  of  funds  and  lack  of 
attention. 

There  is  little  evidence  of  interest  by  the  federal  government  in  providing  for 
supportive  services,  and  even  in  the  private  sector  such  funding  is  light.  For 
instance,  we  might  examine  why  so  few  United  Funds  provide  money  for  alter- 
native services  such  as  adoption. 

ACCL  has  in  press  a  listing  of  the  current  federal  and  foundation  funded  re- 
search projects  which  cover  the  topics  of  parenthood,  abortion  and  abortion 
research,  population  control,  and  family  planning.  A  few  of  these  projects  appear 
to  be  dealing  in  a  positive  way  with  the  problems  of  unintended  pregnancy  and 
its  effects  on  the  family  and  on  society.  However,  the  vast  majority  suggest  an 
anti-natal  emphasis  on  the  study  of  family  structure  and  fertility  control.  It  is 
clear  that  many  of  the  resources  of  this  country  have  turned  to  funding  the  cheap, 
quick,  and  violent  way  out  of  complex  human  dilemas,  and  in  doing  so  they  have 
abandoned  many  women  and  children. 

We  must  bring  together  our  best  medical  people,  clergy,  attornej^s,  sociologists, 
and  concerned  nonprofessionals  to  work  with  Congress  in  framing  a  public  policy 
that  does  not  invite  death  and  violence  but  which  protects  and  enhances  life. 
We  believe  that  this  dialogue  on  abortion  alternatives  must  continue,  and  that 
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the  problems  confronting  the  unwed  or  needy  pregnant  woman  are  complex 
enough  to  warrant  a  full  investigation  by  the  Senate  Health  Committee.  Mr. 
Chairman,  we  urge  you  to  encourage  Senator  Edward  Kennedy  to  begin  such  an 
investigation  as  soon  as  possible. 

ACCL  pledges  to  work  with  all  legislators  in  partnership  to  help  establish  a 
just  society  in  which  the  legal  system  protects  the  rights  of  both  women  and 
children,  and  where  healthy  mothers,  healthy  babies,  and  stable  family  units  are 
encouraged  by  the  policies  of  the  federal  and  state  governments. 


ABORTION— PART  IV 


FRIDAY,   MAY   9,    1975 

U.S.  Senate, 
Subcommittee  on  Constitutional  Amendments, 

OF  the  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:15  a.m.  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
presiding. 

Present:  Senator  Bayh  (chairman  of  the  subcommittee)  and 
Senator  Burdick. 

Also  present:  J.  William  Heckman,  Jr.,  counsel;  and  Marilyn  R. 
Berning,  clerk. 

Senator  Burdick.  The  subcommittee  will  come  to  order. 

I  would  like  to  insert  two  statements  in  the  hearing  record:  first, 
a  statement  of  Senator  Charles  Percy  expressing  his  views  in  favor  of 
the  Supreme  Court's  opinion;  secondly,  a  monograph  entitled  "Abor- 
tion, Animation,  and  Biological  Homonization,"  by  Dr.  James  J. 
Diamond. 

Senator  Hatfield  has  suggested  that  his  statement  be  included  at 
this  point  in  the  record. 

[The  information  referred  to  follows:] 

Statement  op  Senator  Charles  H,  Percy  (R.-Ill.),  May  9,  1975 

Mr.  Chairman,  I  would  like  to  take  this  opportunity  to  reaffirm  my  support  for 
the  Supreme  Court  ruling  of  January  22,  1973,  that  assured  American  women  the 
right  to  a  legal  abortion  in  the  first  months  of  pregnancy. 

As  my  colleagxies  and  constituents  know,  my  position  on  this  issue  is  based  on 
my  belief  that  the  decision  to  terminate  a  pregnancy  in  its  early  stages  should 
remain  between  a  woman  and  her  physician,  with  as  little  government  inter- 
ference as  possible.  Yet  legal  abortion  has  also  resulted  in  advantageous  social 
benefits. 

The  number  of  women  admitted  to  hospitals  for  post-abortion  treatment  has 
declined.  In  one  San  Francisco  hospital,  such  cases  decreased  by  68  percent  in 
2  years  following  abortion  reform.  Abortion  complication  cases  in  one  Los  Angeles 
facility  declined  by  88  percent  in  1  j'ear.  And  statistics  from  10  New  York  City 
hospitals  indicate  a  52  percent  drop  in  abortion  complications  in  the  first  3  years 
of  legalized  abortion. 

My  home  state  of  Illinois  has  benefitted  in  a  number  of  waj'^s  from  legalized 
abortion.  Since  the  1973  Supreme  Court  ruling,  there  has  been  a  decline  in 
abortion-related  maternal  deaths.  Last  year  was  the  first  j^ear  in  which  Illinois 
did  not  have  a  single  death  of  this  kind  recorded.  The  availability  of  legal  abortion 
has  allowed  nearly  all  abortions  to  be  performed  in  the  first  trimester.  Ninety- 
seven  percent  of  Illinois  abortions  in  1974  were  performed  in  the  first  12  weeks  of 
pregnancy.  Onlj''  37,  less  than  Mo  of  1  percent,  of  the  more  than  50,000  legal 
abortions  were  performed  after  20  weeks  of  pregnancy. 
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The  availability  of  legalized  abortion  has  also  saved  Illinois  citizens  millions 
of  tax  dollars.  The  Illinois  Medicaid  program  estimates  that  10,800  abortions  for 
medically-indigent  women  are  paid  for  by  Medicaid  in  one  year.  At  $180  per 
abortion,  nearly  $2  million  of  public  money  is  spent  for  Medicaid  abortions  for 
one  year.  If  those  10,800  pregnancies  were  brought  to  term  rather  than  terminated, 
however,  each  woman  would  receive  $1000  worth  of  prenatal  care  and  delivery 
services.  In  addition,  mother  and  child  would  receive  an  average  of  $3,750  for 
one  year  of  welfare  payments.  Instead  of  spending  $2  million  for  abortion  services, 
Illinois  would  spend  $51  million  for  the  birth  and  first  year  of  welfare  care  alone. 
If  10,800  new  welfare  recipients  remained  on  the  rolls  for  18  years,  the  cost  would 
be  $121.5  billion. 

I  know  that  may  people  feel  that  the  issue  of  cost-effectiveness  has  no  ap- 
propriate place  in  a  discussion  involving  a  basic  moral  issue  as  sensitive  and 
personal  as  abortion.  I  would  point  out  to  those  people  that  the  funds  saved  by  not 
forcing  women  to  bear  children  they  do  not  want  and  cannot  afford  to  care  for 
can  be  used  to  improve  the  lives  not  only  of  welfare  families  but  of  all  Americans 
who  benefit  from  the  wide  range  of  publicly  subsidized  programs,  including 
education,  medical  research  and  health  care. 

Many  lUinoisans  expressed  their  opposition  to  my  stance  on  the  abortion  issue 
when  I  originally  formulated  it  years  ago.  To  the  best  of  my  knowledge,  however, 
the  majority  of  my  constitutents  now  support  the  Supreme  Court  ruling.  In  1973, 
polls  in  the  2nd,  6th,  10th,  14th  and  20th  Congressional  Districts  in  Illinois  found 
that  52  percent,  72  percent,  72  percent,  60  percent,  and  53  percent,  respectively, 
agreed  with  the  ruling.  In  the  19th  District,  76  percent  of  the  men  and  67  percent 
of  the  women  responding  also  supported  the  Court's  decision.  A  poll  in  the  11th 
District  in  1974  showed  that  53  percent  do  not  favor  amending  the  Constitution 
to  overturn  the  Supreme  Court  ruling,  although  an  earUer  poll  of  the  district  had 
showed  no  clear  majority  view.  At  the  same  time,  57  percent  of  those  responding 
in  the  4th  District  agreed  with  the  ruling.  In  the  22nd  District,  42  percent  supported 
the  ruling  while  32  percent  did  not. 

Only  three  of  the  Illinois  polls  of  which  I  am  aware  did  not  show  a  clear  majority 
or  plurahty  of  support  for  the  Supreme  Court  ruling.  One  was  the  early  11th 
District  poll,  one  a  poll  of  the  17th  District  where  59  percent  of  those  responding 
indicated  a  desire  for  States  to  determine  abortion  laws,  and  one  in  the  3rd  District 
where  51  percent  disapproved  the  Court  decision. 

Many  of  those  people  who  oppose  legal  abortion  hold  what  I  beheve  is  an 
unrealistically  optimistic  view  of  the  effects  of  overturning  the  Supreme  Court 
ruling.  Most  of  the  people  who  have  expressed  to  me  their  opposition  to  legal 
abortion  oppose  not  just  abortion  late  in  pregnancy,  not  just  abortion  for  "in- 
convenient" pregnanacies,  not  just  abortion  paid  for  by  tax  dollars.  They  generally 
oppose  all  abortion  except  when  necessary  to  save  the  life  of  the  woman.  In  seeking 
to  amend  the  Constitution,  they  seek  to  prevent  virtually  all  abortions.  The 
evidence,  however,  indicates  that  the  Constitutional  Amendment  they  desire 
would  not  prevent  the  practice  of  abortion  in  this  country;  it  would  simply  make 
abortions  more  difficult  to  obtain  and  more  dangerous  to  the  women  who  would 
demand  them. 

The  illegality  of  abortion  does  not  deter  those  who  seek  abortion.  Before  the 
1973  Supreme  Court  ruling  overturned  restrictive  State  laws,  an  estimated  one 
million  American  women  annually  had  abortions,  the  vast  majority  of  them 
illegally.  In  Italy,  where  there  are  only  one  quarter  as  many  women  as  in  the 
U.S.,  some  groups  believe  that  3  million  women  have  abortions  each  year,  in 
spite  of  religious  and,  until  recently,  strict  legal  prohibitions. 

Women  who  have  abortions  do  not  do  so  because  they  prefer  abortion  to  con- 
traception. They  do  so  because  of  contraceptive  failure,  because  of  lack  of 
knowledge,  because  of  rape,  or,  in  some  instances,  because  of  badly  deformed 
fetuses.  Until  fail-safe  contraceptive  methods  are  available  to  all  women  desiring 
them,  until  family  planning  information  is  available  to  all  women  of  child-bearing 
age,  until  science  prevents  malformed  fetuses,  until  rapes  no  longer  occur,  milhons 
of  women  will  continue  to  have  abortions  whether  or  not  they  are  safe  and  whether 
or  not  they  are  legal.  Prohibiting  legal  abortion  in  this  country  would  not  halt 
the  practice  of  abortion  as  so  many  would  hope.  It  would  simply  drive  it  under- 
ground once  more,  making  law  breakers  of  millions  of  American  women  and  back- 
alley  abortionists  of  many  members  of  the  medical  profession. 

I  have  listened  carefully  to  the  views  of  those  who  oppose  legal  abortion,  and  I 
am  convinced  of  their  sincerity.  I  know  that  they  believe  firmly  that  abortion  is 
murder  and  that  legal  abortion  wiU  lead  to  the  moral  decay  of  our  society  because 
of  spreading  disrespect  and  unconcern  for  the  value  and  dignity  of  human  life. 
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While  I  understand  that  point  of  view,  I  respectfully  disagree  with  it.  Those 
who  oppose  abortion  frequently  think  and  speak  in  terms  of  "innocent  babies" 
and  "unborn  children"  when  in  actuality  they  are  talking  about  zygotes  or  embryos 
or  fetuses.  To  call  a  fetus  a  baby  or  a  child  is  no  more  accurate  than  calUng  an 
acorn  an  oak  tree.  To  label  as  murder  the  removal  of  tissue  the  size  of  a  wahiut 
from  a  woman's  body  is  also  incorrect.  Individuals  who  mistakenly  use  such 
terminology  and  who  display  pictures  of  late  term  fetuses  eUcit  an  emotional  but 
misguided  response.  In  my  view,  such  tactics  are  not  at  all  helpful  in  what  should 
be  a  rational  and  studied  discussion  of  the  issues. 

I  can  also  understand  the  concern  of  many  people  who  beheve  that  pubhc 
acceptance  of  legal  abortion  will  lead  to  a  lack  of  respect  for  the  Uves  of  the  handi- 
capped, the  elderly,  the  unproductive.  I  believe  this  view  too  is  unfounded.  In 
my  experience,  I  have  found  individuals  who  support  legal  abortion  to  be  for  the 
most  part  sensitive,  highly  moral,  and  most  respectful  of  human  life.  Nearly  all 
people  have  the  God-given  instinct  for  the  preservation  of  their  own  kind  and  are, 
therefore,  protective  of  human  life.  As  long  as  the  morality  of  abortion  remains  an 
individual  decision,  I  believe  it  will  not  contribute  to  the  moral  decay  of  this 
nation.  Governments  and  institutions  are  not  thought  of  as  having  morals  or 
sensitivity.  Usually  their  "instinct"  is  to  protect  their  ovnv  power  structures.  If 
their  function  were  to  protect  humanity,  there  would  be  no  war.  They  protect 
their  own  self-interests  which  do  not  always  coincide  with  the  interests  of  human- 
kind in  general.  Individuals  protect  morality  and  humanity.  If  a  general  dis- 
respect for  human  Ufe  or  for  all  but  perfect  specimens  of  humanity  were  to  become 
a  reaUty  in  this  country,  it  would  not  be  because  individuals  had  the  power  to 
make  personal  moral  choices  but  because  those  individuals  had  given  away  their 
right  to  make  such  choices  and  decisions  to  an  amoral,  insensitive,  impersonal 

government.  ij.      j         at 

There  is  one  other  issue  to  which  I  would  like  to  address  myself  today.  As  1 
have  said,  I  know  how  deeply  many  devoted  and  dedicated  people  oppose  abortion. 
I  know  that  if  they  could  assure  that  abortions  were  performed  only  in  a  small 
number  of  very  special  cases  that  they  would  probably  do  so.  I  do  not  believe, 
however,  that  the  majority  of  people  in  this  country  want  to  make  nearly  all 
abortion  illegal,  and  I  do  not  believe  that  the  proposed  Constitutional  Amend- 
ments will  be  accepted.  But  I  do  feel,  and  very  strongly,  that  the  eflforts  of  those 
people  who  now  spend  so  much  of  their  time  and  money  seeking  to  overturn  the 
Supreme  Court  ruUng  are  needed  for  other  social  welfare  work. 

I  would  hke  to  suggest  some  alternative  activities  for  anti-abortion  groups 
which  would  be  of  great  benefit  to  our  society.  The  Pekin,  Illinois,  Right  to  Life 
Organization  has  adopted  an  attitude  and  a  program  that  I  would  Hke  to  recom- 
mend. This  group  states,  "Most  women  seek  abortions  because  they  are  in  social 
or  economic  difficulties.  To  merely  oppose  abortion  and  do  no  more  is  not  only 
useless,  but  frankly  immoral.  Anyone  active  in  the  pro-Ufe  movement  should  be 
equally  as  active  in  a  wide  variety  of  social  actions.  Correcting  social  injustice  is 
a  most  important  aspect  of  the  entire  abortion  problem." 

I  agree  that  to  be  for  or  against  legaUzed  abortion  is  not  enough.  We  all  must 
work  to  eliminate  the  widespread  need  and  demand  for  abortion  that  currently 
exists  in  this  country.  The  Pekin  Right  to  Life  group  has  endorsed  a  number  of 
projects  which  I  would  like  to  endorse  as  well,  not  only  for  anti-abortion  groups 
but  for  anv  group  or  individual  interested  in  improving  social  welfare.  They  are: 

1.  Promote  responsible  marriage  and  parenthood  education,  utilizing  an  in- 
depth  approach  to  the  challenges  of  marriage.  , 

2.  Make  available  acceptable  family  planning  techniques  to  those  who  desire 
them. 

3.  Provide  immediate  psychological,  legal,  and  religious  counsehng  for  those 
with  unwanted  pregnancies.  . 

4.  Establish  homes  for  unwed  mothers  that  will  allow  them  to  work  during 
pregnancy. 

5.  Encourage  further  development  of  adoptive  agencies. 

6.  Encourage  child  care  centers. 

7.  Encourage  employers  to  reinstate  employees  after  maternity  leaves. 

Mr.  Chairman,  if  as  much  energy  and  expense  were  devoted  to  correcting  the 
social  ills  that  frequently  result  in  unwanted  pregnancies  as  is  currently  expended 
on  overturning  the  Supreme  Court  ruling  and  limiting  in  other  ways  the  avail- 
ability of  legal  abortion,  I  believe  that  the  number  of  legal  abortions  could  be 
dramatically  and  effectively  reduced. 
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Abortion  is  not  a  pleasant  fact  of  life,  but  it  is  a  realitj^  of  life  which  I  believe 
Americans  are  capable  of  handling  with  sensitivity  and  maturity.  The  Supreme 
Court  has  given  us  a  framework  within  which  we  can  and  should  function  with 
clear  conscience. 

Abortion,  Animation  and  Biological  Hominization 
(By  James  J.  Diamond,  M.D.) 

With  the  discovery  in  1827  of  the  human  ovum,  many  scholars  with  an  interest 
in  pinpointing  the  beginning  of  human  life  considered  the  question  closed.  When  the 
sperm  fertilized  the  ovum,  nothing  further  was  to  be  considered.  Later  discoveries 
in  genetics  seemed  to  confirm  this  notion,  but  not  to  the  point  where  any  official 
statement  by  the  Magisterium  indicated  that  animation  occurred  at  fertilization. 
The  long  debate  regarding  mediate  vs.  immediate  animation  is  too  well  known  to 
be  recounted  here,  except  for  the  remark  that  not  even  the  welter  of  biological 
facts  discerned  since  1827  has  brought  rational  psychologists  any  closer  to  a  cer- 
tain identification  of  the  precise  time  of  ensoulment. 

Speculations  on  a  time  of  animation  have — from  several  viewpoints — little 
applicabilit j^  to  the  recent  events  which  have  caused  a  re-opening  of  the  question : 
when  does  an  individual  homo  begin?  Western  law  (1)  identified  abortion  as  a 
crime  against  the  person,  as  contrasted  with  crimes  against  the  King  or  the  state. 
The  begotten  but  unborn  child  was  identified  as  a  person,  first  from  "when  a 
woman  is  large  with  child",  then  from  "quickening"  and  finally  laws  were  written 
against  abortion  at  anj^  time.  Potional,  physical  and  surgical  attempts  upon  the 
life  of  the  unborn  were  variously  punished,  occasionally  allowed  to  go  without 
Ijrosecution  because  of  evidentiary  problems,  occasionally  minimally  punished  and 
occasionally  punished  with  the  severity  meted  for  murder.  The  wide  disparity  of 
penalties,  prosecutions,  laws  and  practices  was  quite  similar  to  the  disparities 
seen  in  cases  of  infanticide  of  already  born  children.  (2)  It  is  easy  to  suggest,  but 
difficult  to  prove,  the  reason  behind  this  disparity,  and  the  best  explanation  may 
lie  in  a  guess  that  by  some  sort  of  distillation  or  titration  man  tends  to  carry  out 
the  proportionate  valuations  cited  in  Leviticus  27:  1-7,  i.e.,  men  are  worth  more 
than  women,  adults  more  than  the  young  and  those  in  their  prime  more  than  the 
elderly. 

This  disproportionate  valuation  of  human  beings  achieved  official  jurispru- 
dential recognition  in  the  United  States  in  the  Roe  v.  Wade  decision  of  January  22, 
1973.  Unborn  children  are  not  accorded  full  constitutional  protection  as  "persons." 
until  thej^  are  born,  and  may  be  slain  for  virtually  any  reason  or  no  reason  at  all. 
An  attempt  is  being  made  to  undo  this  Court  decision  with  an  amendment  pro- 
tecting human  beings  from  conception  to  death.  While  the  notion  of  "brain 
death"  has  been  developed  more  or  less  satisfactorily  by  biologists  and  moral 
theologians  pooling  their  insights,  and  while  this  notion  has  been  accorded  legal 
recognition  in  several  states  (although  not  j'^et  in  the  Supreme  Court  of  the 
United  States),  a  problem  involving  principles  and  precedents  has  been  created. 
A  "brain-dead"  homo  has  been  adjudged  no  longer  a  constitutional  "person" 
because  he  has  no  discernible  capacity  for  any  future  rational  activity  specifically 
characteristic  of  an  ens  rationalis.  On  the  other  hand  an  unborn  child  has  an 
entire  lifetime  of  rational  activity  before  him,  his  normalcy  presumed  until 
proven  otherwise.  Since  the  constitution  does  not  define  its  own  term  "person", 
moral  theologians  and  legists  are  seeking  the  aid  of  prosaic  and  value-free  biological 
facts  in  order  to  discern  with  the  highest  possible  accuracy  the  empirical  content 
of  hominization,  when  "living-ness"  begins  and  when  "living-ness"  ends.  Any 
exploration  of  the  start  of  hominal  livingness  necessarily  involves  the  moralist 
profoundly,  and  this  paper  is  merely  an  exploration  of  empirical  data,  an  explora- 
tion carried  out  with  the  hope  of  enhancing  accuracy  of  moral  insight  into  areas 
where  some  imprecision  may  exist  for  want  of  empirical  data. 

In  justifying  its  decision  that  the  state  has  no  duty  to  protect  the  unborn,  the 
Court  referred  flectingly  to  the  notion  of  animation  by  observing  that  theologians 
and  philosophers  disagree  upon  the  time  when  human  life  begins.  Without  defining 
a  homo,  a  person,  human  life  or  a  human  being,  the  Court  simply  refused  to  address 
itself  to  the  central  threshold  question  posed  to  it.  It  then,  for  reasons  obscure 
to  this  da3^,  added  the  disclaimer  that  scientists  are  also  unable  to  discern  when 
human  life  begins. 

Those  seeking  to  protect  the  unborn  by  a  constitutional  amendment  seized 
upon  this  gaff  by  the  Court.  It  was  patent  in  the  testimonj'-  of  medical  scientists 
that  their  differences  lay  not  in  the  biological  facts  of  human  reproduction  but 
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in  the  value  thc}^  felt  ought  to  be  assigned  to  nascent  humans.  Since  science  by 
itself  provides  no  matrix  of  values,  scientists  enjoy  no  specific  competence  as 
valuers.  With  propriety — in  the  jurisprudential  sense,  at  least — the  would-be 
amenders  disavowed  the  integrity  of  a  judicial  decision  which  refuses  to  rule 
upon  a  matter  upon  which  theologians  disagree.  If  such  a  limitation  were  to  1)e 
universallj^  applied,  the  statutes  of  the  land  theoretically  ought  to  read— "Do 
good  and  avoid  evil",  or  perhaps  merely  "Act  lovingly"  (a  Fletcherian 
jurisprudence). 

B}'  basing  their  attack  upon  a  tactic  citing  the  biological  facts  pertinent  to 
human  reproduction,  however,  the  would-be  amenders  walked  into  a  quite 
unanticipated  trap  which  as  of  this  writing  has  paralyzed  them  to  the  point  of 
vmdoing  their  solidarity.  The  majority  of  the  petitioners  for  an  amendment  are 
Catholic.  Into  their  amendment  arguments  they  carried  the  time-honored  thesis 
that  the  life  of  the  individualized  homo  begins  at  fertilization,  the  conviction 
that  the  prevention  of  implantation  constitutes  a  homicide  and  the  notion — of 
obscure  genesis — -that  Catholic  moral  theology  definitively  holds  that  the  front 
end  of  the  abortional  act  extends  to  any  or  all  interventions  into  the  natural 
reproductive  process  from  fertilization  on. 

A  virtually  unprecedented  emphasis  on  this  often  simplistically,  visualized 
microcosm  of  biology  has  evoked  from  experts  in  several  disciplines  an  intense 
studv  of  the  earliest  daj^s  of  rejDroduction.  Few,  if  any,  studies  produce  conclu- 
sions favorable  to  the  concept  of  hominization  at  fertilization.  Because  biologists 
with  no  particular  axe  to  grind  in  the  abortion  debate  are  moving  away  from 
fertilization  to  a  slightly  later  date,  moral  theologians  are  re-examining  the 
possibility — -or  probability — that  a  later  date  is  more  tenable  in  moral  delibera- 
tions. As  was  inevitable,  the  legist  has  now  been  forced  to  answer  the  question — 
"If  the  force  of  the  amendment  is  directed  against  homicide  and  if  it  appears  that 
it  is  improlsable  that  a  homo  comes  into  existence  at  fertilization,  ought  an  anti- 
homicidal  law  restrict  acts  which  victimize  that  wliich  is  doubtfully  a  homo?". 
Atheist,  particularly  those  who  visualize  moral  man  in  dimensions  uncontained 
by  any  single  branch  of  theology  to  the  exclusion  of  all  others,  rightly  do  not  limit 
their  explorations  of  abortion  morality  to  biological  micro-dissections.  Neverthe- 
less there  are  enough  serious  and  partly  answerable  questions  flitting  about  the 
earliest  days  of  reproduction  to  warrant  the  thoughtful  attention  of  the  time- 
tested  moralist  who,  although  full.v  aware  of  all  of  theology's  dimensions,  still 
sees  the  necessity  for  constant  examination  of  the  biological  substrate  to  bio- 
ethical  matters. 

BIOLOGICAL    CONSIDERATIONS    (4) 

All  attempts  to  delineate  a  staged,  serial  or  mediate  hominization  of  the  bio- 
logical homo  carry  with  them  the  aura  that  attended  attempts  to  delineate  a 
staged  or  mediate  ensoulment  of  the  homo.  However,  this  admission  does  not 
militate  against  that  to  which  this  paper  is  limited,  for  I  seek  only  to  argue  that 
there  is  a  "point"  earlier  than  which  neither  biological  hominization  nor  animation 
ought  be  considered  probable  enough  (or  possible  enough)  to  warrant  all  of  the 
moral  and  legal  constructions  proposed  as  being  rightly  operative. 

Biological  data  must  be  read  with  the  admission  that  our  in  vitro  studies  are 
not  in  vivo  studies  and  in  vivo  studies  are  not  in  natura  studies.  We  cannot  help 
this,  and  we  do  the  best  extrapolating  that  we  can.  As  we  near  the  central  secrets 
of  life  itself,  hollow  spots  in  our  knowledge  are  filled  with  an  expertly  weighted 
guess  or  theorizing.  The  confirmation  of  some  of  our  thesis  is  possible  only  by 
experiments  which  propose  such  ethical  problems  that  man  has  not  yet  brought 
himself  to  do  the  necessarj^  experiments;  in  such  cases,  data  from  either  mam- 
malian or  other  biological  orders  are  used  to  fill  out  our  approach.  (5) 

1.  The  nature  of  life  or  livingness. — The  livingness  of  all  living  things  began 
some  3  billion  years  ago,  and  is  transmitted  from  generation  to  generation  in  the 
DNA  (desoxyribonucleic  acid)  of  the  cell.  It  is  this  polymer  which  is  "alive"  and 
can  split  itself  into  copies  of  itself,  expending  physico-chemical  energy  transfers 
in  its  vital  activity.  The  sperm,  ovum,  zygote,  free  skin  graft  cell  and  the  tissue 
culture  cell  all  exhibit  this  activity  and  are  biologically  "living". 

2.  The  sperm  prior  to  ejaculation  and  possible  fertilization  is  not  attached  to 
the  male  body.  It  is  a  free  entity  Hving  within  the  male.  From  the  fluid  surrounding 
it  the  sperm  derives  some  oxygen,  a  homeostatic  compatible  environment,  some 
water  and  perhaps  some  breakdown  products  of  sugar  for  energy  sources.  This 
is  not  enough  for  sustained  existence  for  other  more  complex  nutritive  fuels  are 
needed  to  maintain  metabolism.  So  long  as  the  sperm  is  attached  to  the  circulatory- 
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respiratory  system  of  the  parent  male  prior  to  its  breaking  free,  its  nutiitive  and 
respiratory  needs  are  met  via  the  parental  connection.  In  tlie  free  state  a  nucleus 
of  a  sperm  cell  survives  Ijy  utilizing  the  fuel  stores  in  the  extra-nuclear  cytoplasm. 
A  sperm  virtually  cannibalizes  itself,  such  as  does  a  fasting  man  who  can  survive 
off  his  body's  energy  stores  for  some  time  before  dying  of  starvation.  A  reduction 
in  the  rate  of  this  self-cannibalism  can  be  achieved  by  lowering  the  temperature, 
and  freezing  can  extend  the  life  of  sperm  for  long  periods.  When  a  sperm  dies  it 
does  not  die  all  at  once.  The  nuclear  chromosomes  gradually  deteriorate  and 
the  DNA  molecules  fracture,  lesser  cell  structures  (organelles)  fragmentate  and 
the  chemical  components  necessary  for  life  are  exhausted.  An  accumulation  of 
waste  chemicals  and  dissolved  gases  is  the  final  toxic  event  whereby  cellular 
enzyme  activity  is  poisoned  into  cessation. 

3.  The  ovum. — The  remarks  made  above  about  the  free  sperm  apply  also  to 
the  free  ovum  once  it  has  erupted  from  the  ovary.  It  is  many  times  larger  than 
the  sperm;  the  nutrient  fuel  stores  in  the  ovum  supply  the  vast  bulk  of  energy 
to  the  nucleus  of  the  zygote  (fertilized  egg).  The  ovum  and  zygote  live  also  hj 
a  self-cannibalization,  deriving  energy  by  idiotropism.  (6).  If  a  deteriorating 
sperm  fertilizes  a  healthy  ovum,  or  if  a  healthy  sperm  fertilizes  a  deteriorating 
ovum  (more  common),  a  defective  zygote  is  formed.  (7) 

4.  The  zygote. — The  sperm  fertilizes  the  ovum  in  the  oviduct,  not  in  the  uterus. 
It  is  still  a  free  body,  unattached  to  the  mother,  living  within  her  by  the  same 
vital  mechanics  whereby  live  free  sperm  and  ova.  Some  slight  transfer  of  environ- 
mental chemicals  may  occur  between  the  surrounding  fluid  and  the  zygote  but 
these  are  not  the  stuff  of  nutrition.  While  the  sperm  starts  to  enter  the  ovum 
within  minutes  of  contact,  it  takes  several  hours  before  full  chromosomal  con- 
junction (fertilization)  occurs.  There  is  no  such  thing  as  a  moment  of  fertilization; 
it  is  a  process.  (8) 

Here  lies  a  maximally  important  observation.  Human  life  does  not  begin. 
Human  life  once  began,  and  it  is  now  transmitted  in  living  DNA.  Zygotes  begin, 
and  when  they  begin  they  are  Uving.  However,  the  livingness  of  that  which  is 
alive  in  them  antedates  the  existence  of  the  zygotes. 

5.  Cleavage. — In  the  oviduct  the  zygote  undergoes  its  first  active  splitting  of 
self  into  two  carbon  copies  of  itself.  This  cleavage  can  be  induced  artifically  (9) 
and  cleavage  occurs  in  unfertilized  eggs.  (10)  Many  cells  possess  the  ability  to 
cleave,  hence  cleavage  is  not  proof  of  hominaUty.  First  cleavage  occurs  within 
40  to  60  hours  of  fertilization,  with  successive  cleavages  occuring  more  rapidly 
until  an  extremely  hyperactive  phenomenon  obtains  as  the  cell  mass  achieves  a 
numerical  cell  count  in  the  millions.  There  is  no  real  growth  during  cleavage, 
merely  an  increase  in  cell  number  without  increase  in  weight  or  volume  of  the 
cell  mass.  At  the  4  or  8  cell  stage  (second  or  third  cleavage)  the  cell  mass  descends 
into  the  uterine  cavity.  Covered  with  a  sticky  substance,  the  cell  mass  (morula) 
adheres  to  a  site  on  the  uterine  lining  (nidation  site).  On  about  the  4th  or  5th 
day  a  lysis  of  the  uterine  cells  is  effected,  permitting  the  morula  to  sink  into  the 
deeper  part  of  the  uterine  wall.  It  is  still  independent  of  the  mother  nutritionally, 
although  it  may  use  some  cell-breakdown  products  from  the  lysed  maternal  cells 
in  a  primitive  form  of  saprophytism.  The  numerical  cell  count  is  now  increasing 
rapidly,  each  cell  generation  being  smaller  in  the  sense  that  individual  cells  are 
smaller.  There  may  appear  some  apparent  increase  in  volume  due  to  osmosis  of 
salt  and  water,  but  not  even  elemental  sugars,  much  less  proteins  or  fats,  can  be 
utilized.  This  will  not  happen  until  implantation  has  been  completed. 

An  odd  parallel  to  later  life  is  seen  here,  and  I  cannot  resist  mentioning  it.  The 
vital  activity  seen  in  these  early  days  is  ordered  by  what  is  called  messenger 
ribonucleic  acid  (RNA)  from  the  mother's  ovum.  The  sperm  apparently  does  not 
enter  into  the  ordering  of  this  activity.  The  sperm  resembles  a  man  who  impreg- 
nates a  woman  and  then  leaves  to  her  all  of  the  work  of  raising  the  child.  When 
we  note  of  such  a  shiftless  male — "Isn't  that  just  like  a  man",  we  may  also  say 
the  sperm — "Isn't  that  just  like  a  sperm".  If  this  note  gives  support  to  female 
liberation  militants,  so  be  it. 

The  important  point,  of  course,  is  that  the  directedness  of  the  internal  activity 
of  the  early  cell  mass  is  a  maternal  donation,  while  after  organization  (14  to  22 
days)  of  the  blastula  the  directedness  of  the  internal  activity  of  the  conceptus 
is  idiocratic  and  attributable  to  the  influence  of  specifically  de  novo  fetal  messenger 
RNA  elaborated  by  the  conceptus  itself.)  (11) 

6.  Differentiation. — The  multiplying  cell  mass,  as  it  becomes  engulfed  in  the 
uterine  wall,  acquires  a  mulberry  shape  (morula).  Each  of  these  cells  is  totipo- 
tential,  i.e.,  capable  of  differentiating  into  any  type  of  subsequent  cell  (bone, 
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blood,  brain,  etc.) .  The  first  differentiation  is  one  whereby  the  surface  cells  of  the 
morula  differentiate  into  specialized  cells  which  form  the  placenta.  These  cells 
elaborate  a  hormone  which  passes  into  the  maternal  bloodstream  and  which  can 
be  detected  as  early  as  one  week  after  fertilization  by  a  laboratory  test  (the 
radioactive  immune  receptor  assay).  This  test  establishes  the  presence  of  the 
hormone — human  chorionic  gonadetrophin — but  not  the  presence  of  pregnancy, 
because  hormone  is  present  in  non-pregnancy  situations.  The  test  proves  the 
presence  of  cells  which  elaborate  the  hormone,  not  the  presence  of  a  homo.  (12) 

After  this  initial  differentiation,  which  occurs  slightly  less  than  a  week  after 
fertilization,  the  cell  mass  grows  rapidly  in  numbers  (though  not  in  size  or  volume) 
for  about  another  week  when  the  second  differentiation  occurs,  this  time  into 
primordial  brain  tissue.  This  is  followed  in  very  rapid  order  by  the  appearance 
of  heart  tissue  (the  cardiogenic  plate)  which  appears  at  about  the  fourteenth 
•day. 

Before  going  on  to  later  differentiations,  we  might  identify  what  has  been  going 
on  to  date.  Later  conclusions  will  be  drawn  which  demand  an  understanding  of 
these  very  early  days  after  fertilization,  hence  the  notions  of  totipotentiality, 
differentiation  and  the  blighted  ovum  require  some  explanations. 

7.  Totipotentiality  {also  termed  pluri-potentiality) . — The  zygote  and  the  cells 
formed  from  the  zygote  by  successive  cleavages  are  not  determined  as  to  their 
final  form  until  some  time  after  the  process  of  fertilization.  Each  of  the  cells  of 
the  early  cell  mass  is  potentially  a  brain  cell,  a  bone  cell,  etc.  Certain  laboratory 
experiments  in  lower  morulae  can  show  this.  (13) 

(a)  If  the  early  cell  mass  is  teased  into  two  halves  and  if  each  of  these  halves  is 
allowed  to  grow,  each  half  will  form  a  separate  subsequent  adult  form.  This  is 
the  twinning  process  which  either  happens  naturally  or  can  be  induced 
experimentally.  ■  r    • 

(b)  If  these  separated  cell  masses  are  allowed  to  grow  for  only  a  brief  time  and 
are  then  conjoined  back  together,  only  one  adult  form  will  eventuate.  The  re- 
conjuction  must  occur  prior  to  the  point  where  the  cells  undergo  differentiation. 

(c)  If  the  original  cell  mass  separates  incompletely — remaining  attached  in  one 
area — and  then  differentiation  occurs,  the  end  product  will  be  Siamese  twins. 

(d)  If,  prior  to  differentiation,  cells  from  one  area  of  the  morula  are  grafted 
to  a  different  area  of  the  morula,  the  eventual  form  of  the  individual  is  not  affected. 
However,  if  cells  which  have  already  differentiated  into  one  cell-type  are  grafted 
into  an  area  which  has  already  differentiated  into  another  cell-type,  the  eventual 
product  will  be  a  monster  of  some  type  (e.g.,  an  arm  growing  where  it  should  not 
normally  be  growing) .  Fortunately,  most  of  such  monsters  never  survive  the  early 
-weeks  or  months  of  gestation,  but  several  born  specimens  are  known  in  medical 
history.  The  scientific  discipline  investigating  these  mishaps  is  known  as  teratology. 

8.  The  Blighted  ovum. — It  is  now  widely  recognized  that  anywhere  from  one-third 
to  one-half  of  all  fertilized  ova  never  survive  to  implant  or  differentiate  to  any 
advanced  degree.  (14)  Failure  to  implant  can  be  exogenously  brought  about  by 
hostile  conditions  in  the  uterine  cavity,  but  the  failure  under  discussion  here 
is  an  endogenous  failure  on  the  part  of  the  zogote.  Due  to  natural  deficiencies 
in  either  a  sperm,  ovum  or  zygote,  some  zygotes  will  never  cleave,  or  cleave  only 
a  few  times,  or  cleave  incompletely,  never  differentiate,  differentiate  only  rudi- 
mentally  or  differentiate  incompletely.  It  appears  that  in  the  very  nature  of  things 
there  is  not  even  in  potentia  the  capacity  of  the  zygote  to  form  a  svibsequent  homo. 
It  is  clear  that  no  moral  theologian  is  going  to  hold  that  an  ontic  homicidal  evil 
obtains  in  the  exogenously  induced  anti-implantational  act  which  renders  the 
uterine  cavity  hostile  to  the  nidation  of  these  utterly  impotentiated  entities. 
But  what  of  those  zygotes  which  in  the  nature  of  things  have  all  of  the  potency 
or  virtuality  for  going  all  the  way  to  full  cleavage,  differentiation,  implantation 
and  even  to  adulthood  should  all  of  the  exogenous  right  things  occur;  what  is  the 
ontic  evil  contained  in  acts  ordered  to  prevent  the  implantation  of  these?  To 
answer  this  question,  we  must  return  to  fertilization  and  see  what  is  the  hominiza- 
tional  content  of  the  sperm-ovum  conjunction. 

9.  Genotypes  and  Phenotypes. — When  a  human  sperm  and  human  egg  fuse 
at  fertilization,  a  cell  is  formed  which  contains  40  chromosomes  (or  a  47-chromo- 
some  trisomal  variant,  as  in  Mongolism).  It  is  a  cell  which  is  classifiable  as  belong- 
ing to  the  human  order  as  distinguishable  from  the  order  of  dogs,  for  example. 
Any  human  cell  is  so  distinguishable  under  high-power  microscopy,  including 
tumor  cells,  human  tissue  culture  cells,  frozen  human  graft  cells,  and  the  cells 
of  a  human  heart  while  being  transplanted  from  a  donor  to  a  recipient  (while 
iittached  to  neither).  There  is  no  special  homination  attributable  to  a  simple  fact 
of  possessing  46  chromosomes.  (15) 
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The  pluripotentiality  of  the  zygote  cell  distinguishes  it  from  the  differentiated 
state  of  the  tissue  culture  cell,  the  graft  cell  and  the  donor  heart  cell,  but  there  is* 
far  less  of  a  distinction  between  the  pluripotential  zygote  and  the  pluripotential 
cells  seen  otherwise  in  human  biology.  Pluripotential  cells  are  seen  in  embryonic 
anlage  rests,  the  testis,  the  ovary  and  in  neoplasms  both  benign  and  malignant 
arising  from  anj'  of  the  above.  Since  pluripotentiality  of  a  cell  containing  46 
chromosomes  does  not  establish  the  hominality  of  a  cell,  we  can  see  that  no 
hominality  can  be  posited — without  further  distinction — to  the  zygote  or  to  any 
46-chromosome  cell.  This  further  distinction  lies  in  the  phenotype  of  the  zygote 
which  is  laid  down  at  fertilization. 

Both  the  mother  and  the  father  of  a  child  contribute  to  the  phenomenal  form 
of  the  child  bj^  contributions  carried  within  the  chromosomes  of  the  sperm  and 
ovum.  The  phenotj'pe  is  the  sum  of  the  apparitional  characteristics  of  the  child's 
physical  make-up  which  is  hereditaril,y  handed  down  in  either  a  progressively 
diluted  or  intermittently  recurrent  degree  from  grandparent  to  parent  to  child  to 
that  child's  children,  then  grandchildren  etc.  Each  newly  generated  link  in  this 
chain  derives  some  physical  characteristic  from  earlier  links,  and  the  individual's 
summation  of  all  of  these  hereditarih^  transmitted  characteristics  constitutes  his 
unity,  his  induplicability  and  his  uniqueness  in  the  biological  order.  (16)  The 
uniqueness  of  the  zygote  and  of  the  homo  which  might  subsequently  eventuate 
from  that  zygote  is  irrevocably  established  at  fertilization.  The  entire  phenotype 
is  not  established,  for  many  physical  modifications  of  a  phenomenal  nature  can 
l^e  induced  later  on  in  the  gestational  process. 

The  sexual  gender  of  the  zygote  is  also  established  by  the  contrilnition  of  the 
fertilizing  sperm.  This  is  a  cellular  sexuality  or  gender;  gendered  cells  other  than 
in  a  zygote  are  seen  in  a  variety  of  tumors  and  teratomas  in  hiunan  biologj-. 
Cellular  gender  is  not  in  itself  evidence  of  hominality.  Neither  is  the  morphic  or 
psj'chic  gender  of  the  subsequent  homo  esta})lished  by  fertilization,  for  all  varieties 
of  morphic  and  psychic  sexuality  (gender)  are  seen  in  both  adult  males  and 
females. 

At  fertilization,  then,  is  established  the  46-chromosome  genotype  of  the  cell, 
the  cellular  gender  of  the  cell,  and  the  phenotypical  characteristics  of  any  sub- 
sequent entit}^,  whether  or  not  the  zygote  becomes  a  differentiated,  hominalized 
organism  later.  To  this  matter  of  later  differentiation  we  can  now  turn.  (17) 

10.  Later  differentiation. — It  is  known  that  at  fertilization  is  established  the 
axial  differentiation  of  the  organism,  i.e.,  the  right  side  from  the  left  side  of  the 
subsequent  formed  entity.  It  is  also  known  that  in  the  morular  cell  mass  and  later 
l)lastular  cell  mass  there  is  a  primordial  but  non-fixed  differentiation  potentiality 
for  ultimate  orderly  emergence  of  specific  parts  of  the  maturely  formed  bodj^. 
This  non-fixed  or  presumptive  differentiability  of  the  cells  retains  its  pluripo- 
tentiality until  the  end  of  the  second  week  when  the  hominal  organizer  appears 
in  the  blastocyst.  (18) 

Since  the  blastocyst  stage  is  a  crucial  stage  in  hominization,  it  is  worth  some 
description  here.  In  number  6  above,  the  frst  differentiation  of  placental  cells 
was  noted.  These  placental  cells  form  the  outer  surface  of  the  cell  mass  while  a 
thin  layer  of  fluid  forms  between  the  placental  layer  and  the  inner  cell  mass.  This 
fluid-containing  cyst  is  the  blastocyst,  the  inner  cell  mass  being  the  blastula.  An 
invagination  at  the  lower  pole  of  the  blastula  occurs  (the  blastopore)  and  on  the 
posterior  lip  of  the  blastopore  appears  what  is  termed  the  primary  organizer.  If 
this  organizer  does  not  appear,  no  subsequent  differentiation  will  occur.  If  it  is 
removed,  no  differentiation  will  occur.  If  it  is  grafted  to  another  blastula  from 
which  that  blastula's  organizer  has  been  removed,  the  blastula  will  recommence 
differentiation.  No  differentiation  of  specific  organ  systems  can  occur  unless  this 
organizer  orders  the  pluripotential  cells  to  so  differentiate  into  specific  organ 
sj'stems  that  a  homo  will  form.  For  this  reason,  the  scientist  has  an  almost  in- 
superable inclination  to  identify  hominization  as  being  positable  no  earlier  than 
the  blastocyst  stage,  for  it  is  at  this  stage  where  the  hominizable  products  of  fertiliza- 
tion and  the  non-hominizable  products  of  fertilization  are  distinguished.  Another 
crucial  point  can  be  made  here:  when  the  organizer  appears  in  the  cell  mass,  it  is 
irrevocably  determined  that  the  unitj^  of  the  individual  is  established,  for  twinning 
can  no  longer  occur  and  re-conjunction  can  no  longer  occur.  This  accounts  for  the 
metaphysician  who  cannot  possibly  entertain  the  notion  of  ensoulment  prior  to 
the  point  where  it  is  biologically  established  that  either  one  or  several  human 
entities  have  resulted  from  fertilization.  The  metaphysician,  while  perhaps  still 
unable  to  affirm  when  the  soul  is  infused,  is  content  to  observe  that  there  is  a  point 
earlier  than  which  ensoulment  cannot  be  held  to  be  infu.sed,  which  point  lies  at 
that  stage  of  the   gestational   biology   where  the  individuality  of  the  entity  is 
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irrevocably  laid  down  in  the  nature  of  things.  As  a  scientist  I  oppose  no  option  to 
this  metaphysical  position,  and  equally  as  a  scientist  I  suggest  that  other  matters 
drawn  from' pure  biology  can  be  adduced  to  support  this  position.  What,  then, 
can  be  said  of  the  real  content  of  fertiUzation.  I  submit  that  we  can  justifiably  hold 
that  at  fertilization  is  laid  down  only  the  characteristic  of  the  subsequently 
hominizable  entity (ies),  the  hominization  and  individualization  of  which  cannot 
be  posited  until  the  late  second  or  early  third  week  after  fertilization.  To  bolster 
this  holding,  one  more  biological  distinction  must  be  made,  namely  the  nature  of 
the  vital  activity  of  the  pre-implanted  entity  as  compared  with  the  vital  activity 
of  the  post-implanted  entity. 

11.  The  Nature  of  Vital  Activity. — We  have  recounted  earlier  tha;^  the  fre 
sperm,  the  free  ovum,  the  free  zygote  and  the  later  morular  and  blastular  entities 
are  unattached  to  either  parental  body  so  far  as  nutrition  is  concerned.  They  are 
all  internally  generative  of  intrinsic  fuel  supplies  necessary  to  continued  physico- 
chemical  functioning.  They  live  off  themselves,  which  existence  has  a  naturally 
determined  end-point.  They  are  analogous  to  the  free  graft  which  is  entirely 
dissociated  from  the  donor  and  has  not  yet  been  integrally  set  into  the  nutritive 
system  of  the  recipient.  They  are  analogous  to  the  tissue  culture  cell  which  has 
not  vet  been  set  into  the  nutritive  processes  of  the  culture  medium.  If  any  of  these 
above-mentioned  "human"  cells  do  not  establish  a  fully  functional  source  of 
nutrition  which  differs  radically  from  their  self-consumptive  modality  of  susten- 
ance, they  will  undergo  celluhir  death  each  in  a  calculable  period  of  time.  This 
time  period  for  the  self-sustaining  blastula  appears  to  lie  somewhere  between  the 
fourteenth  day  after  fertilization  and  some  seven  to  ten  days  later,  depending 
upon  the  individual  circumstances.  From  in  vitro  studies  of  human  fertilized  ova, 
the  self-contained  nutritive  and  differentiation al  capacity  of  the  in  vitro  specimen 
stops  at  the  late  blastocyst  stage,  and  it  takes  a  considerable  amount  of  careful 
professional  expertise  to  devise  adjunctive  environmental  surroundings  which 
will  permit  even  this  extent  of  innate  capacity  for  vital  existence  to  actualize. 
However,  some  radically  new  form  of  sustenance  must  be  added  once  the  cardio- 
circulatory  system  of  the  forming  entity  becomes  functional.  In  the  nature  of 
things  it  is  ordained  that  the  self-cannibalism  must  last  until  the  new  extrinsic- 
dependent  nutritive  supply  can  be  brought  into  play  for  the  cardio-circulatory 
system  to  employ.  The  heart  starts  to  boat  at  the  end  of  the  third  week,  at  least 
bV  the  23rd  da.y.  This  date  coincides  with  the  date  at  which  self-cannibalism 
exhausts  its  intrinsic  supplies.  It  is  touch-and-go  here,  the  latter  mechanism  having 
to  phase  in  before  the  earlier  mechanism  phases  out.  It  is  also  at  this  date  (or, 
rather,  point  in  process)  when  the  experimental  blastocyst  is  no  longer  supportable 
in  vitro,  and  it  is  also  when  the  implantational  processes  of  the  embryo  make  a 
functional  entry  into  the  maternal  circulatory  system.  It  is  also  at  this  point 
when  the  embryo  can  begin  to  grow.  It  is  also  at  this  point  where  death  mechan- 
isms can  be  distinguished:  prior  to  this  point  the  death  mechanism  is  merely 
exhaustion  of  intrinsics,  and  after  this  point  death  is  an  inability  to  utilize 
extrinsics.  I  simply  cannot  find  in  the  biological  order  any  reason  not  to  distinguish 
radicalljr  and  categorically  between  the  pre-implanted  entity's  vital  capacity  and 
that  of  the  implanted  entity.  In  short,  the  biologist  holds  that  the  numerous 
biological  events  converging  in  the  general  time  area  of  the  14th  to  22nd  day 
weigh  extremely  heavily  in  any  calculus  of  the   beginning  of  the  life  of  a  homo. 

NON-BIOLOGICAL    CONSIDERATIONS 

What  has  gone  before  is  quite  a  bit  of  plain  empirical  biology  for  a  paper  in 
a  theological  journal.  Much  of  it  has  been  framed  merely  in  skeletonized  form, 
and  even  more  elaborately  documented  explanations — although  out  of  place 
here — can  be  adduced  to  substantiate  all  of  the  above.  The  thrust  of  the  fore- 
going biological  data  is  to  provide  input  to  the  moralist  who  recognizes  that  when 
the  facts  of  a  moral  situation  change  the  moral  considerations  appropriate  to 
the  situation  also  change.  W'hile  I  believe  that  empirical  facts  do  tilt  toward  the 
proposition  that  fertilization  does  not  represent  the  beginning  of  the  definitive 
life  of  an  individualized  homo,  there  are  several  parallel  observations  of  a  non- 
empiric  nature  which  ought  be  discussed. 

1.  The  notion  of  a  formal  cause  of  the  homo.  In  metaphysics  it  is  customary 
to  hold  that  until  an  entity  has  form  it  is  improbable  that  a  formal  cause  of  the 
entity  exists.  It  has  been  pointed  out  by  some  observers  that  the  embryo-fetus 
does  not  acquire  recognizable  human  form  until  about  ten  to  twelve  weeks  after 
fertilization.  This  holding  hinges  upon  one's  definition  of  what  constitutes  human 
form.  I  believe  that  a  more  appropriate  way  of  questioning  the  presence  of  human 
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form  is  to  ask:  "Does  this  conceptus  at  this  or  any  age  possess  the  form  of  all 
human  conceptuses  at  the  same  age?".  By  putting  the  question  this  way  we  can 
avoid  comparing  the  form  of  a  very  young  human  to  that  of  a  very  old  human. 
Since  the  specifically  human  form  of  an  organically  differentiated  conceptus  during 
the  very  early  days  does  not  in  any  way  resemble  the  form  of  a  person  in  his  prime 
as  visuaUzed  grossly,  resorting  to  the  microscopic  form  seems  valid.  Here  there 
is  a  possessed  human  form  on  the  level  of  the  magnifying  glass  or  microscope. 
Prior  to  differentiation  one  would  have  considerable  difficulty  in  predicating  that 
human  form  does  exist.  One  could  ask:  "Does  this  zygote  or  does  this  16-cell 
morula  have  the  form  of  all  zygotes  or  morulae  at  this  age?"  and  not  be  able  to 
answer  with  certitude  at  the  given  state  of  man's  knowledge  and  ability  to  meas- 
ure. At  any  rate,  I  do  not  see  much  future  for  pursuits  of  the  time  of  animation 
which  are  iaased  on  explorations  of  a  formal  cause  before  14-22  days.  (19) 

2.  The  next  observation  has  absolutely  no  metaphysical  weight  and  just  as  little 
moralistic  weight,  but  I  am  going  to  mention  it  for  whatever  it  is  worth.  The  bio- 
logical signal  sent  to  a  woman  that  she  is  a  "mother"  is  the  failure  to  menstruate 
after  fertilization  has  occurred.  A  woman  normally  expects  her  period  about  four- 
teen days  after  ovulation  and  fertilization,  although  slight  variations  are  seen.  A 
woman  is  physically  unable  to  consider  herself  as  a  "mother"  at  fertilization,  dur- 
ing cleavage,  during  the  earliest  differentiation  period.  At  almost  the  same  time 
as  she  notices  that  she  is  pregnant,  the  brain  and  heart  have  just  differentiated,  the 
possibiUty  of  twinning  has  just  been  removed,  the  primary  organizer  has  appeared 
and — according  to  my  analysis — hominization  has  just  occurred.  I  don't  know  just 
what  this  means,  if  anything.  It  is  just  that  "nature"  does  nothing  if  she  does  not 
dovetail  her  processes,  and  if  the  biological  naturalisms  and  the  "signal"  of  nature 
to  the  behavioral  woman  coincide  we  might  be  slightly  tilted  to  assigning  weights 
to  the  notion  that  biological  hominization  is  best  dated  several  weeks  after  fertil- 
ization. As  I  noted  above,  this  proposition  has  no  intrinsic  weight  of  itself,  but  it  is 
interesting. 

3.  Culture  and  ethics. — The  influences  that  our  culture  exerts  on  our  moral  cal- 
culations are  hard  to  pin  down  but  there  are  certain  observations  to  be  made  re- 
garding our  current  ethos.  The  act  of  abortion  has  been  understood  for  countless 
centuries ;  a  woman  misses  a  period,  discerns  that  she  is  pregnant  and  attempts  to 
dislodge  the  pregnancy  from  her  womb.  This  act  has  now  been  translated  into 
surgical  attacks  upon  the  lodged  conceptus  and  chemical  agents  which  induce  a 
uterine  contractility  which  will  dislodge  the  attached  conceptus.  No  one  has  ever 
understood  abortion  to  be  the  prevention  of  implantation,  not  even  after  the  use  of 
anti-implantational  agents  became  widespread.  States  which  wrote  firm  laws 
against  abortion  never  wrote  laws  against  the  prevention  of  implantation.  Count- 
less women,  their  spouses  and  their  doctors  who  would  never  consent  to  the  im- 
moral act  of  ending  an  already  begun  life  simply  do  not  attach  a  similar  wrongness 
to  the  prevention  of  implantation.  (Of  course,  the  parallel  observation  can  be 
made  that  people  who  would  never  consent  to  homicide  will  consent  to  abortion.) 
I  am  not  sure  that  the  same  distinctions  apply  in  both  cases :  in  the  latter  the  abor- 
tional  act  is  done  with  a  disvaluation  of  the  nascent  life,  while  in  the  former  the 
prevention  of  implantation  is  not  commonly  understood  to  be  a  disvaluation  of 
a  nascent  life  but  the  prevention  of  the  nascence  of  life.  There  are  gross  weak- 
nesses to  this  argument,  but  there  is  also  something  in  our  culture  speaking  to  the 
non-homicidal  content  of  those  acts  which  prevent  implantation. 

4.  The  Thomistic  Definition  of  the  Soul. — In  keeping  with  the  above  serialized 
biological  data,  it  can  be  seen  that  no  automatically  discernible  applicability  of 
the  Thomistic  definition  can  be  posited  prior  to  differentiation,  organization  and 
implantation  of  the  entity.  What  did  Thomas  mean  when  he  insisted  that  the 
being  be  "physically  organized"?  What  sort  of  vital  functioning  did  he  have  in 
mind  when  he  insisted  that  the  physically  organized  being  have  the  potency  for 
"life"?  We  have  pointed  out  earlier  that  there  is  a  radical  and  fundamental  dif- 
ference between  the  vital  activities  of  the  pre-conceptus  and  the  post-conceptus, 
and  that  the  vital  activity  of  the  post-conceptus  is  identical  until  death  in  old 
age.  Did  Thomas  mean  current  potency  or  prospective  potency? 

There  need  be  no  soul  posited  in  a  sperm,  ovum,  zygote  or  unattached  blasto- 
cyst, any  more  than  the  presence  of  a  soul  be  posited  in  any  other  human  cell  or 
cell  cluster  after  it  has  been  totally  spearated  from  an  ensouled  parent  organism 
and  left  to  survive  on  its  residual  quanta  of  fuels  and  physico-chemical  energies. 
I  do  not  know — nor  does  anyone  know— just  when  specific  animation  does  occur, 
but  I  can  think  of  no  reason  in  the  purely  biological  order  to  sustain  the 
argument  that  animation  is  possible  to  consider  at  fertilization.  As  a  matter  of 
fact,  after  one  has  reviewed  all  of  the  biological  data  in  an  attempt  to  assist  in 
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the  chore  of  locating  ensoulment,  one  inevitably  gets  the  impression  that  one  is 
chasing  an  undiscoverable  cliimera  and  that  the  best  one  can  do  is  to  adduce  evi- 
dence showing  why  animation  ought  not  be  considered  prior  to  the  point  where 
twinning  is  no  longer  possible  in  the  biological  order  and  let  it  go  at  that.  The  prob- 
lem, of  course,  is  that  biology  in  and  of  itself  does  not  provide  the  norms  by  which 
the  proper  weighting  ought  to  be  assigned  to  the  serially  appearing  phenomena 
of  human  reproduction.  In  all  scientific  candor,  I  suggest  that  the  overwhelming 
weight  of  biological  data  tilts  the  objective  scientist  toward  that  inexactly  de- 
finable time  period  of  two  to  three  weeks  after  fertilization  as  the  time  or  point  in 
process  when  biological  hominization  occurs.  If  metaphysical  and  behavioral 
observations  also  point  toward  the  same  general  point,  so  be  it. 

5.  The  embryona  diapmise. — While  this  is  a  botanical-biological  matter,  I  am 
placing  it  in  this  section  because  it  has  no  counterpart  in  human  biologj'.  The 
embr3ronic  diapause  is  a  mysterious  phenonenon  seen  in  certain  animals  and  plants 
where  the  unimplanted  blastocyst  lies  dormant  (in  animals,  in  the  uterus)  for  long 
periods  of  time  without  implanting.  This  period  lasts  up  to  15  months  in  the  Euro- 
pean badger.  Roedeer  have  a  gestation  period  of  six  months,  j'et  they  mate  in 
July  and  deliver  in  May.  Seals,  mink,  otters,  fishers,  weasels,  armadillos  and  many 
other  mammals  disclose  the  same  phenomenon,  i.e.,  that  the  blastocyst  is  bio- 
logically intervital  rather  than  vital.  (20) 

The  same  phenomenon  is  seen  in  plants  which  reproduce  sexualh''.  Locust  trees 
demonstrate  this  "intervital"  stage  for  15  years,  hedge  bindweed  for  20  years^ 
lotus  seeds  for  800  years  and  the  arctic  lupine  for  10,000  years  (frozen). 

In  all  of  the  above  cases,  dormancy  is  biologically  impossible  once  implantation 
(into  the  uterus  or  into  the  soil)  has  been  accomplished. 

Now  badgers  are  badgers  and  humans  are  humans,  but  blastocj'sts  are  still 
blastocysts,  and  there  is  nothing  in  the  above  cited  parallels  to  weaken  the  argu- 
ment that  the  blastocyst  stage  of  the  human  gestational  process  is  where  an 
intervital  form  of  existence  must  take  implantation  into  a  receptive  donor  of  vital 
capacity  before  it  "springs  "  into  life. 

MORAL   CONSIDERATIONS   PRIOR   TO   HOMINIZATION 

The  term  contraception  is  a  misnomer.  It  does  not  appear  in  all  prestigious 
dictionaries.  While  the  current  popular  usage  of  the  word  promises  to  find 
dictionary  inclusion  soon,  I  suggest  that  a  greater  precision  is  possible  in  termin- 
ology. I  suppose  that  "contraception"  was  coined  by  someone  who  was  trying  to 
express  "contra-conception"  and  found  a  shorter  term  palatable.  However,  on  the 
basis  of  biological  data  I  submit  that  we  can  identify  the  old  "contraceptive" 
technics  as  being  more  preciselj'-  "anti-fertilizational"  and  identify  anti-implanta- 
tional  acts  as  being  "contra-conceptive".  This  distinction  has  for  its  basis  the 
identification  of  "conception"  with  "implantation". 

It  is  only  in  English  translations  of  the  Creed  that  the  word  "conception"  is 
not  considered  a  maternal  act.  Given  the  early  ages  at  which  the  Apostolic, 
Nicaean  and  Athanasian  Creeds  were  written,  and  given  the  fact  that  the  im- 
plantational  processes  of  human  reproduction  were  not  discovered  until  one  and 
a  half  millenia  later,  it  can  certainly  be  declared  that  no  use  of  th  notion  (conci- 
pere — "to  catch;  to  take  to  one's  self")  had  a  biological  prescience  intrinsic  to  it. 
Biblical  "conceptions"  are  not  specified  as  occurring  in  the  oviduct  but  in  the 
womb,  yet  conception  as  implantation  does  occur  in  the  womb.  There  is  no  bio- 
logical annotation  to  "conceived  by  the  Holy  Ghost"  as  used  in  recent  English 
creedal  forms  said  during  mass.  In  short,  we  simply  do  not  know  what  "con- 
ception" was  meant  to  mean  by  the  un-biological  Fathers.  Again,  if  hominization 
occurs  factuallj'-  at  conception  (implantation),  no  flawing  of  the  content  of  the 
Immaculate  Conception  ensues.   (21) 

There  is  no  consistent  relationship  between  exegetical  understandings  of 
"conception"  and  subsequent  moral  postures  of  the  Church. 

(a)  The  Church  has  never  defined  the  front  end  of  the  abortional  act.  The  back 
end  is  "the  explusion  of  the  fetus  from  the  womb  prior  to  viability". 

(b)  The  Church  excommunicates  those  culpable  in  an  abortion  but  does  not 
excommunicate  those  participaitng  in  the  prevention  of  implantation  of  a  fertilized 
ovum.  (22) 

(c)  The  Church  has  never  defined  abortion  as  homocidal  because  of  "ensoul- 
ment" problems;  she  does  lay  down  instructions  for  the  baptism  of  expelled  fetuses 
which  were  once  implanted.  The  Church  has  never  defined  the  prevention  of 
implantation  as  homicidal. 
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(d)  The  moral  injunction  against  abortion  is  constantly  stated  as  "innocent 
human  life  is  to  be  protected  at  every  moment  of  its  existence".  Yet  no  note  is 
made  of  the  criteria  by  which  it  is  to  be  established  that  human  life  has  begun  its 
existence. 

(e)  Is  "explusion  from  the  womb"  the  same  as  the  prevention  of  "impulsion 
into  the  womb"?  Or  is  the  prevention  of  implantation  closer  morally  to  being  an 
illicit  intervention  into  a  natural  process,  the  norm  by  which  the  artifical  contra- 
ceptive act  is  flawed  in  natural  law  moral  theology? 

From  what  has  gone  before  in  this  paper,  the  reader  can  see  that  advances  in 
modern  biology  have  thrown  considerable  doul^t  upon  any  holding  that  the  pre- 
vention of  implantation  ought  to  be  held — ontically — the  equivalent  of  abortion 
done  against  the  differentiated,  organismicized  and  implanted  conceptus.  The 
patient  of  a  homicidal  act  must  be  a  homo. 

By  a  (biological)  homo  I  mean  a  living  hominal  organism.  By  hominal  I  express 
the  human  genetic  derivation  and  identity  of  the  entity.  By  "living  organism"  I 
mean  a  phylogenetically  distinct  being  which  is  currently  capable  of  controlledly 
carrying  out  the  minimal  vital  acts  adequate  for  sustaining,  either  mediately  or 
immediately,  the  continued  existence  of  itself  at  the  highest  biological  level 
natural  to  the  species. 

The  ciualifiers  "currently"  and  "controlledly"  are  fixed  in  as  much  as  they 
spring  from  already  bordered  data  in  biologJ^  (4)  The  qualifier  "minimal"  is 
probably  fixed  biologically,  perhpas  some  open-ness  being  left  to  medical  advances 
of  the  future.  Man  can  live  without  many  organs  and  functions  and  yet  function 
adequately  as  an  organism.  The  qualifier  "mediately"  is  used  to  include  the 
young  who  require  placention,  suckling,  pre-mastication  and  pre-digestion  as 
well  as  adults  who  require  adjuvants  which  mimic  the  natural  adjuvants  of  the 
young,  e.g.,  heart-lung  machines,  intravenous  feedings,  pacemakers,  dialj^sis,  etc. 

The  term  "livingness"  is  not  univocal.  Organismic  life  is  pyramidal.  Molecular 
life  underlies  cellular  life,  which  underlies  colonial  life,  which  underlies  organal 
life,  which  underlies  organisnial  life.  The  organism  emerges  and  disappears  in 
this  pyramidal  fashion. 

I  ain  not  certain  that  the  general  evolution  of  living  creatures  is  with  full 
propriety  equated  with  the  emergence  of  the  individual  but  the  parallels  are 
illuminative,  i.e.,  the  Von  Haeckel  theory.  The  organismal  pyramid  is  not  static. 
Organismicity  is  achieved  in  steps  and  lost  in  steps  at  death.  In  all  forms  of 
organisms  it  is  the  highest  level  of  "living-ness"  possible  in  the  biological  order, 
all  subsequent  accruals  being  merely  developing  form  and  function.  Abortion 
induces  organismal  death  and  it  is  the  biological  equivalent  of  any  later  homicide. 
Prior  to  organismalization,  the  deprivation  of  "livingness"  is  not  homicidal  since 
it  removes  a  pre-organismic  "life"  from  a  pre-organismalized  entity.  This  activit}^ 
may  be  immoral  but  it  is  not  homicidal  in  the  amoral  biological  order. 

For  the  reasons  cited  earlier,  we  simply  cannot  say  that  all  zygotes  are  homines 
either  in  potentia  or  in  esse.  Since  some  zygotes  will  in  time  become  hominal 
organisms,  a  temptation  exists  to  hold  that  some  zygotes  are  homines  in  potentia. 
We  cannot  hold  that  some  zygotes  are  homines  in  esse  unless  we  allude  to  human 
zygotes  within  a  biology  other  than  that  within  which  we  define  other  multicellular 
organisms.  I  submit  that  this  is  invalid.  But  are  some  zygotes  homines  in  potentia? 
I  suggest  that  there  is  a  multiple,  staged  potency  in  effect  here.  Some  zygotes, 
once  fertilization  occurs,  are  intrinsically  capable  of  being  organismalized  by  a 
series  or  right  extrinsic  things  happening  to  them,  if  all  wrong  extrinsic  things  are 
prevented  from  happening.  Yet  an  ovum  has  the  potency  for  becoming  a  homo  if 
the  right  thing  (fertilization)  happens  to  it.  I  am  not  comfortable  with  divisions 
of  a  continuum  into  sub-continua,  and  the  bio-dynamic  continuum  leading  to 
you  and  me  is  three  billion  years  old  and  contains  a  virtual  infinity  of  sub-continua 
and  potentiations  for  acciuiring  subsequent  potencies.  I  prefer  to  avoid  the  potency 
notion  in  the  biological  order,  settling  for  the  notion  that  a  homo  begins  when  it 
is  organismalized  and  acquires  the  capacitj^  for  carrying  out  vital  activity  in  a 
biological  manner  identical  to  that  which  all  homines  controlledly  employ,  i.e., 
organismal  livingness.  (23-24) 

In  a  heavily  biological  article  written  in  a  theological  journal  for  a  mixed 
readership  such  as  this,  prudence  indicates  that  many  of  the  much  more  highly 
sophisticated  and  complicated  arguments  drawable  from  teratology,  chemical 
and  experimental  embryology,  cytochemistry  and  molecular  biology  be  left  to 
other  pages,  although  substantative  of  the  skeletonized  material  presented  here.  I 
submit  that  the  prevention  of  implantation  of  the  human  zygote  and  all  other 
acts  done  to  the  pre-implanted  entity  are  not  anti-hominal  acts  and  are  not 
homicidal  in  the  biological  order,  no  matter  how  immoral  such  acts  might  be  in 
natural  law  moral  theology.  The  un-nidated,  non-organismal  entity  is  not  vital  in 
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the  same  sense  that  the  organismalized  conceptus  manifests  vital  activity.  The 
existence  of  the  early  fertilizatum  is  most  accurately  defined  as  intervital  (like 
that  of  the  sperm  and  ovum)  and  either  pre-organismal  or  inter-organismal. 
The  moral  theologian  can  perhaps  frame  a  more  accurate  definition  of  the  ontic 
evil  intrinsic  to  pre-organismal  (pre-implantational)  interventions.  I  have  in 
mind  a  schema  which  divides  acts  into  a)  Anti-fertilizational,  b)  Anti-conceptive 
and  c)  abortional  (the  induction  of  organismal  death  in  a  living  human  organism, 
thus  a  homicide).  Animational  considerations  may  be  brought  into  the  definition 
only  when  the  killing  of  an  animated  and  biologically  hominized  entity  is  discussed. 

CHURCH    LAW   AND   CIVIL   LAW 

Many  Catholics  and  their  leaders  have  embarked  upon  a  movement  to  amend 
the  Constitution  so  as  to  prohibit  abortion.  This  difficult  enough  to  accomplish 
exercise  is  complicated  by  the  fact  that  no  distinction  is  being  made  between 
pre-implantational  interventions  and  acts  which  kill  an  implanted,  differentiated, 
organismalized  and  hominized  conceptus.  The  amendment  does  not  seek  to  force 
all  to  keep  themselves  open  to  God's  will,  to  be  "open  to  life"  or  to  be  "open  to 
the  possibility  of  generating  new  life".  It  cannot  seek  to  outlaw  theologically 
illicit  interventions  into  God-ordained  natural  processes.  Today,  our  civil  law 
must  use  factual  biology  as  its  substrate.  JMoral  theology  must  use  these  same 
facts  because,  although  moral  precepts  may  be  constant  in  their  essence,  new 
facts  or  newly  conceptualized  old  facts  can  modify  the  applicability  of  the  pre- 
cepts. In  short,  the  writer  holds  that  the  time  has  come  for  an  examination  of 
all  empirically  known  data  with  an  eye  toward  an  enhanced  precision  on  the 
part  of  ethicians  regarding  the  ontic  content  of  acts  designed  to  prevent  im- 
plantation. The  patient  of  such  acts,  at  the  time  of  the  acts,  must  be  identified 
so  that  needed  work  can  go  on  in  several  areas: 

(a)  The  theologian  can  be  of  real  assistance  to  the  Congress  in  a  search  for  right 
and  just  laws  of  an  anti-homicidal  nature.  Homicide  means  the  slaying  of  a  homo. 

(b)  The  pastoral  area  is  obvious.  What  is  the  precise  moral  status  of  lUD 
usage?  What  medical  recourse  is  open  to  rape  victims?  What  may  Catholic 
women  and  doctors  do  in  such  matters?  What  ought  the  policy  of  Catholic  hos- 
pitals be  in  such  matters?  Our  answers  to  these  questions,  no  matter  what  they 
prove  to  be,  will  be  right  answers  only  if  they  are  based  upon  a  right  under- 
standing of  biological  facts. 

(c)  The  recently  emerged  area  of  bio-ethics  is  vital.  Before  wrestling  with  the 
question  of  "personal"  hominality  one  must  come  to  grips  with  biological  hom- 
inality  (hominal  organismality).  Other  matters  exist:  what  is  the  status  of  labora- 
tory experiments  employing  entities  produced  by  i7i  vitro  fertilization  for  which 
implantation  is  not  contemplated? 

Fear  of  tomorrow's  biological  discovery  is  hardly  the  posture  that  characterizes 
a  man  of  faith  in  God.  Any  bio-ethical  schema  worth  elaborating  should  have 
enough  enduring  biological  substance  to  it  that  it  will  not  be  washed  away  with 
the  next  laboratory  discovery.  There  is  a  reasonable  constancy  in  the  notion  of 
homicide  as  being  the  deprivation  of  organismal  life  from  a  hominized  organism. 
There  is  a  naturalistic  permanency  in  the  Vjiological  identifiables  intrinsic  to 
organismality.  Less  promise  of  unchangeability  lies  in  two  other  ethical  quanta. 
There  is  first  the  matter  of  societal  ethics  whichcan  establish  human  disvaluations. 
This  is  a  dangerous  age  of  disvalues,  particularl}^  when  ever  smaller  power  groups 
can  influence  and  frame  the  valuatioual  psychodynamics  of  ever  larger  social 
groups  as  a  societal  ethic  is  groped  for. 

Secondl}^  in  a  daj?^  when  ova  are  being  fertilized  by  non-spermatic  material, 
unfertilized  ova  are  brought  to  term  births  of  organisms,  when  human  sperm 
can  be  made  to  fertilize  non-ovarian  cells  and  indeed  fertilize  mature  cells  from 
species  other  than  man  with  the  production  of  embryonic  gene  material,  the  bio- 
ethician  is  well  advised  to  adopt  a  cautious  posture  toward  the  notion  of  fertili- 
zation as  hominization,  particularly  when  there  has  never  been  a  time  in  science 
when  so  many  unanswered  questions  rotated  about  the  nature,  mechanics,  speci- 
ficitj',  necessity  and  even  the  eventual  desirability  of  sperm-ovum  conjugates  in 
human  reproduction.  Above  all,  this  is  a  time  for  intense  study,  not  for  simplistic 
echoings  of  unsubstantiable  claims. 
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for  moles,  teratomata,  chaotic  cell  masses,  choriocarcinomata  and  non- 
somaticized  blighted  ova  can  arise  quite  normativelj-  from  46-chromosomal 
zjrgotes.  Vide  Potter  supra. 

16.  The  second  law  of  thermodj^namics  is  operative  here,  an  increasmg  random- 
ness ensuing  from  gene  energy  transactions.  ,      ,  , 

17.  All  zygotes,  morulae,  blastulae,  embryos,  fetuses,  mfants  and  adults  are 
phenotypically  distinct,  as  are  all  moles,  blighted  ova,  non-somaticized  cell  aggre- 
gates, teratomata  and  cancers  derived  from  zygotes.  Each  has  no  exact  genetic 
equal  either  past,  present  or  possible  in  the  future.  Mere  phenotypical  uniqueness 
savs  nothing  to  an  entity's  hominahty.  _  ^      ■,      ■, 

"is.  The  term  "primarv  organizer",  coined  by  Speeman  m  192/,  is  a  standard 
working  tool  of  all  classical  embryologists  from  Bland-Sutton,  Nicholson, 
Needham,  Brachet,  Willis,  etc.  down  to  modern  embryology  scholars.  For  a 
semi-detailed  history  of  discoveries  in  this  area,  cf.  Willis  (opus  cit.,  Chapter  1). 

19  Joseph  Donceel,  S.J.  has  investigated  formal  causahty  in  two  papers, — 
Theological  Studies,  XXXI,  1970,  pp.  83  ff.— and— Co7iti7iuum  V.  19G7,  p.  167-171. 

20.  See  Lanham,  J.  T.,  American  Journal  of  Obstetrics  and  Gynecology,  106:463, 
(February  1,  1970).  .         .    ,      ^  .     ,   ^     ,.  ,    ^.  .. 

21.  For  example,  see  The  Compact  Edition  of  the  Oxford  English  Dictionary, 
Oxford-Clarendon,  1971,  s.v.  "conceive".  Here  both  the  sense  of  "to  generate" 
is  alluded  to  while  the  etymological  derivational  sense  is  "to  catch".  Did  credal 
use  cause  lay  usage? 

22.  Canon  Law  2350.  ,      ,   . 

23.  See  Weisz,  (opus  cit.),  p.  24, — "We  recognize  that  neither  life  nor  death  is  a 
singular  state  but  is  organized  and  structured  into  levels."  Again,  p.  28, — "Living 
units  are  organized  structural  aggregates  at  or  above  the  cellular  level  of  complex- 
ity, carrying  out  the  function  of  metabolism  and  self-perpetuation  at  every  one  of 
these  levels.  A  whole  organism  is  more  than  the  sum  of  its  parts.  An  organism  is  a 
collection  of  parts  plus  organization,  for  an  organism  exhibits  properties  above  those 
of  the  totality  of  its  components."  Again,  on  p.  733, — "Group  integration  is  a 
necessary  condition  for  the  formation  and  maintenance  of  a  properly  organized 
living  whole." 

24.  H.  Nicholson  {Guy's  Hospital  Review,  1935)  makes  the  following  observation 
regarding  cases  where  zygotes  develop  into  entities  other  than  hominal 
organisms: — "What  I  miss' in  the  estabhshed  teratoma  is  the  co-ordinating  action 
of  a  whole  upon  its  parts;  in  more  scientific  language,  evidence  for  the  action  at 
any  stage  of  development  of  a  dominant  organizer  for  a  body". 

Testimony   by   James   J.    Diamond,    M.D.,    Before    the    Subcommittee    on 
Constitutional  Amendments  May  9,  1975 — Senator  Birch  Bayh,  Presiding 

The  objective  biologist  has  much  to  offer  to  those  deliberating  upon  a  Human 
Life  Amendment  to  the  Constitution  of  the  United  States. 

(a)  The  facts  of  empirical  biology  are  neutral.  We  recognize  them  because  they 
are  simply  there.  A  purely  biological  approach  frees  a  legislator  of  any  fears  that 
he  is  imp"osing  his  "morality"  upon  others  in  the  abortion  issue.  The  common 
acceptance  by  all  hominal  organisms  of  the  facts  which  constitute  hominal 
organismality  cannot  be  termed  the  imposition  of  one's  views  upon  another. 

(b)  One  often  hears  that  anti-abortion  laws  punish  women  with  compulsory 
pregnancy.  This  is  biological  nonsense.  Biological  processes  have  neither  rewards 
nor  punishments;  thev  have  only  consequences.  As  Senator  Sam  Ervin  noted  at 
the  outset  of  the  Watergate  hearings — "We  begin  with  the  premise  that  all 
individuals,  both  high  and  low,  are  to  be  held  responsible  for  the  consequences  of 
their  freely  chosen  acts."  Biological  science  can  document  with  certainty  the 
consequences  of  a  freelv  chosen  coition. 

(c)  The  needless  squabble  concerning  pre-implantational  interventions  into  the 
reproductive  process  can  be  avoided  by  a  purely  biological  approach.  Such  inter- 
ventions cannot  be  biologically  considered  a  homicide  at  the  time  of  the  acts. 

(d)  The  rape-induced  pregnancy  issue  can  be  avoided  completely.  Every  rape 
can  be  treated  by  pre-implantational  interventions  which  are  non-homicidal.  No 
Senator  is  going  "to  offend  the  sensitivities  of  the  citizenry  in  this  matter,  for  the 
pubUc  senses  that  while  freely  acting  individuals  may  be  held  to  the  consequences 
of  their  free  acts,  the  rape  victim  is  not  a  freely  coitional  participant. 

(e)  For  many  reasons  the  issues  of  contraception  and  abortion  have  become 
blurred  into  a  oneness  which  is  biologically  insane.  Contraception  has  no  hominal 
victim,  but  abortion  does  have  a  hominal  victim  that  is  documentably  living  at 
the  same  biological  level  (the  organismal  level)  by  which  every  legislator  in 
Congress  lives. 

60-577 — 76 40 
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(f)  A  factual  definition  of  death,  for  purposes  of  transplant  surgery,  is  possible 
by  using  a  starkly  biological  approach  to  a  definition  of  the  hominal  organism. 

(g)  The  purely  biological  approach  is  the  only  one  wherebj'  the  Congress  can  laj- 
down  precendent  and  principle  for  future  bio-ethical  decisions  such  as  neonaticide, 
infanticide,  euthanasia,  senicide,  laboratorj^  experiments  and  the  like. 

(h)  Because  biologj^  is  amoral,  no  one  can  accuse  a  Senator  of  imposing  either 
sectarian  religious  views  on  the  public  or  specific  moral  theological  views  on  the 
public.  Such  an  amoral  posture  in  defining  human  life  is  empiricallj-  substantiable 
and  politically  prudent. 

Ci)  The  purely  biological  approach  will  free  the  legislator  from  having  to  deal 
with  impassioned  value-proclamations  in  the  use  of  the  term  "person"  by  varying 
protagonists.  This  term  is  not  objectively  demonstrable,  while  the  biological 
hominal  organism  is  objectively  demonstrable  for  any  and  all  jurisprudential 
purposes  involving  homicide,  murder  and  manslaughter. 

(,j)  The  purel}^  biological  approach  will  free  the  legislator  from  such  demon- 
strably insubstantiable  concepts  as  the  notions  of  quickening  or  viability.  The 
biologist  may  be  able  to  document  lohy  an  orchid,  a  rose  or  a  tomato  in  a  hothouse 
(or  an  unborn  child  in  the  uterus)  is  inviable — a  term  meaning  unable  to  continue 
living  or  unable  to  survive  that  which  is  done  to  it — if  moved  from  the  protected 
environment  of  the  hothouse  out  into  the  garden,  but  the  biologist  will  never  be 
able  to  say  that  the  orchid  in  the  hothouse  is  not  an  orchid,  the  rose  not  a  rose,  the 
tomato  plant  not  a  tomato  plant  simply  because  it  cannot  survive  transplantation. 

(k)  The  biological  approach  also  frees  the  legislator  from  such  unbiological 
observations  as  those  claiming  that  the  unborn  child  is  only  potentially  a  hominal 
organism.  In  the  purely  biological  order  this  is  drivel.  If  a  legislator  were  a  farmer 
in  corn  country,  and  if  someone  burned  the  farmer's  very  early  corn  crop  and 
then  tried  to  explain  that  he  had  not  burned  the  farmer's  corn  but  only  a  weed 
with  the  potential  for  l)Pcoming  corn,  the  farmer-legislator  would  not  debate 
Plato  or  constitutional  law  or  ethics  with  the  corn-burner.  He  would  explain 
matters  to  the  corn-burner  with  a  shotgun,  and  the  biologist  would  be  firmly  on 
the  side  of  the  farmer,  not  on  the  side  of  the  corn-burner  spouting  about  potentials. 
The  biologist  is  value-free  because  biology  is  value-free.  All  proclamations  denying 
hominal  organismality  to  the  implanted  conceptus  are  biologically  inaccurate  no 
matter  how  laden  they  are  with  the  purposes — good  or  otherwise — of  those  who 
argue  the  "potentialitj^"  of  the  unborn  child. 

(1)  The  purely  biological  approach  provides  precise  definitions  of  a  homo,  of 
death,  of  pregnancy,  of  abortion,  of  homicide  and  of  a  person.  It  provides  empirical 
data  isy  which  the  rules  of  evidence  can  be  objectively  applied  in  all  cases  of 
murder,  manslaughter  and  homicide.  It  can  establish  a  readily  reproducible  set  of 
objectively  demonstrable  facts  for  the  laying  down  of  imiversally  applicable 
precedents  for  other  life-issues  soon  to  reach  the  Congress  and  Court.  It  is  objec- 
tive, hence  politically  prudent.  It  respects  the  public's  notion  of  personal  re- 
sponsibility, a  notion  which  underlies  our  jurisprudence  and  a  notion  which 
pervades  our  own  sense  of  justice  when  we  have  been  wronged  by  the  freely 
chosen  act  of  another.  It  lays  down  a  biological  basis  for  the  equality  of  those 
protected  by  the  "equal  protection"  clause  of  the  XIV th  Amendment.  It  accedes  to 
the  general  public's  sensitivities  in  the  matter  of  the  rape  victim  and  in  the  matter 
of  lUD  usage  as  an  anti-implantational  agent.  It  will  permit  family-planning 
enterprises  (other  than  abortional)  to  be  considered  in  the  Congress  without 
senseless  debate  involving  biologically  undocumentaljle  claims  that  the  lUD  is 
homicidal  as  an  anti-implantational  agent.  It  will  "de-moralize"  and  "de- 
religionize"  the  hearings  on  the  Human  Life  Amendment.  By  providing  legislators 
with  neutral  biological  data,  it  can  help  free  each  legislator  from  criticisms  regard- 
ing his  partisanship  when  seeking  re-election.  There  is  no  partisanship  in  accepting 
plainly  objective  scientific  data.  Finally,  it  will  permit  each  legislator  to  know  at 
last  with  scientific  certainty  what  he  has  long  known  in  his  heart,  for  every  man 
and  woman  in  the  land  knows  exactly  what  is  in  the  womb  of  a  pregnant  woman. 

The  writer,  an  oncologist  professionally,  has  had  a  long-term  interest  in  the 
scientific  matters  concerning  human  livingness  because  of  the  close  relationship 
between  the  cellular  biology  of  cancer  and  the  cellular  biology  of  human  life.  This 
interest  became  acute  when,  in  reading  Roe  v.  Wade  and  in  reading  the  scientific 
testimony  adduced  before  the  Sub-Committee  on  Constitutional  Amendments, 
he  noticed  that  while  the  Court  completely  ignored  biological  data  the  Sub- 
Committee  failed  to  ask  precise  and  necessary  questions  of  the  scientists  appearing 
before  it.  It  is  clear  that  scientists  are  not  in  disagreement  on  the  facts  of  human 
reproduction;  they  do  disagree,  however,  as  to  the  value  each  scientist  as  an 
individual  assigns  to  the  serial  stages  of  human  existence  both  before  and  after 
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birth.  Since  science  does  not  provide  the  matrix  of  values,  science  does  not  prov^ide 
scientists  with  any  special  competence  as  valuers.  In  addition,  the  writer  noted 
that  the  scientific  testifiers  were  glossing  over  or  omitting  several  critical  areas 
of  inquiry,  yet  counsel  to  the  Sub-Committee  did  not  investigate  these  hiatuses 
or  glosses  with  the  necessary  questions. 

Recently,  in  the  hearings  before  another  Senate  Committee  (the  Senate  Com- 
mittee on  Health  under  Senator  Kennedy)  the  same  problems  arose  when  debate 
centered  upon  whether  oi  not  the  use  of  pre-implantational  interventions  consti- 
tutes either  a  homicidal  or  abortional  act.  This  debate  focussed  upon  the  lUD, 
the  pre-implantational  curettage  of  the  uterus  and  the  use  of  diethylstilbestrol 
(the  morning-after  pill).  Such  debate  is  needless.  In  order  to  equate  a  fertilized 
zygote  with  a  hominal  organism,  those  who  claim  that  the  prevention  of  zygotic 
implantation  constitutes  an  anti-hominal  act  at  the  time  of  the  act  are  making  a 
mere  affirmation  which  enjoys  absolutely  no  support  whatsoever  in  the  value-free 
order  of  general  biological  science,  insofar  as  they  define  the  human  organism  in 
a  manner  other  than  that  in  which  multi-cellular  organisms  of  the  higher  biological 
orders  are  essentially  described. 

The  Sub-committee  has  before  it  the  matter  of  homicide.  In  order  for  a  homicide 
to  occur,  a  biological  homo  must  be  slain.  We  therefore  must  understand  clearly 
what  is  a  biological  homo  and  what  is  involved  in  the  biology  of  death. 

Definition  1.  Homicide  is  the  deprivation  of  the  organismal  level  of  livingness 
from  a  hominal  organism. 

In  order  to  understand  the  term  "organismal  level  of  livingness"  we  must 
understand  that  livingness  emerges  bj^  stages  in  the  unfolding  of  the  homo  and 
disappears  by  stages  in  the  d^ing  process.  An  explanation  will  serve  here.  Suppose 
that  a  trauma  victim  is  brought  to  a  hospital  emergencj^  room  where  he  dies  in  a 
short  period  of  time  from  head  injuries.  Medical  proof  of  the  death  is  estabhshed 
b.y  the  lack  of  vital  signs,  a  flat  EEG,  dilated  fixed  pupils,  etc.  This  is  how  we 
pronounce  the  hominal  organism  dead.  Organismal  livingness  has  been  lost,  yet 
the  body  is  still  teeming  with  livingness  at  the  four  lower  levels  of  livingness. 
The  kidneys  and  other  organs  can  be  transplanted  viably  for  almost  an  hour 
after  sudden  death.  These  organs  take  their  own  livingness  with  them;  they  do 
not  receive  fife  from  the  recipient.  The  level  of  livingness  seen  here  is  not  or- 
ganismal livingness,  but  the  next  lower  level,  organal  Uvingness.  After  the  time 
has  passed  when  organs  can  be  viably  transplanted,  there  still  remains  the  via- 
bility of  non-organal  tissue  clusters  or  aggregates  of  similar  cells;  this  is  termed 
colonial  viabilit.y,  and  it  is  characterized  by  an  ability  of  similar  cells  to  grow 
together,  function  together,  metabolize  together  etc.  This  is  the  third  level  of 
livingness  seen  in  multi-cellular  organisms  like  man. 

Below  this  is  the  next  to  lowest  level,  that  of  mere  cellular  livingness.  This  is  the 
ability  of  individual  cells  to  live  (as  in  a  tissue  culture)  without  aggregating  or 
functioning  at  a  colonial  level.  Reproduction  is  carried  out  by  mere  fission. 

The  lowest  (or  earliest)  level  of  livingness  is  molecular  livingness.  This  is  carried 
on  in  the  nucleoprotein  molecules  of  the  cell  nucleus,  and  this  livingness  occurs 
even  without  the  cell's  extra-nuclear  material  in  experimental  work. 

In  summary,  we  can  see  that  livingness  is  not  a  imivocal  word  at  all.  Yet  in 
these  hearings  the  term  "human  life"  has  been  tossed  around  more  loosely  than 
has  any  other  term,  with  the  possible  exception  of  the  term  "person"  which  is  not  a 
scientific  term  but  a  valuational  descriptive.  Let  us  be  quite  precise  as  we  now  dis- 
sect human  livingness  in  clear  terms. 

Human  life  does  not  begin.  It  once  began  at  the  molecular  level  many  billions  of 
years  ago,  and  for  about  the  past  3.6  million  years  it  has  been  transmitted  at  the 
cellular  level.  Human  life  is  now  transmitted  at  the  cellular  level,  but  it  does  not 
begin.  Zygotes  begin;  when  thej^  begin  they  possess  livingness  only  at  the  cellular 
level,  but  the  livingness  of  that  which  constitutes  the  livingness  of  the  zygote 
antedates  the  zygote  by  countless  millennia. 

Provided  that  fertilization  has  activated  the  zygote  (which  it  does  not  always 
do),  in  a  fev/  days  the  cells  will  acquire  the  next  highest  form  of  livingness,  colonial 
livingness.  After  a  few  more  days  these  colonial  cells  will  acquire  the  capacity  for 
organal  livingness  as  the  aggregated  cells  of  a  similar  type  form  discreet  and 
separate  organs.  In  vitro  culture  experiments  on  the  cells  at  this  level  of  livingness 
are  fascinatingij'  revelatory  of  the  clear  distinction  between  mere  colonial  life  and 
the  higher  organal  life.  Cells  cultured  from  a  human  morula  at  one  time  will  grow 
out  as  clusters  of  homogeneous  cells,  while  a  culture  made  of  slightly  older  cells 
will  form  discreet  organs  such  as  a  lung  alveolus  or  kidney  glomerulus.  This  is  the 
fourth  highest  level  of  livingness. 
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The  ultimate  level  of  livingness,  that  enjo.yed  by  all  of  us  in  this  room  and  b}'' 
all  higher  forms  of  animal  life,  is  known  as  organismal  livingness  wherein  a  whole- 
ness, an  integrating  one-ness  and  a  fixedly  interdigitating  co-operativeness  of  all 
organally  living  organs  in  the  organism  supravene. 

The  parallels  drawn  from  evolution  are  striking  and  they  can  help  us  see  how 
the  individual  organismal  livingness  emerges  by  levels: 

(a)  Molecular  livingness  is  represented  by  the  livingness  of  the  tobacco  mosaic 
virus;  here  there  is  no  cellular  livingness  but  merely  pure  living  DNA.  DNA,  in 
order  to  be  cultured  viably,  requires  a  living  host  agent. 

(b)  Cellular  livingness  is  paralleled  by  the  uni-cellular  organisms  such  as  the 
amoeba  and  other  protists.  These  organisms  reproduce  by  simple  fission  as  does 
the  human  zygote.  They  are  complete  organisms  as  soon  as  the  parent  cell  splits 
into  two  daughter  cells.  In  order  for  us  to  say  that  "human  life  begins  at  fertiliza- 
tion", we  would  have  to  describe  the  hominal  organism  as  we  describe  these  uni- 
cellular organisms.  To  do  so  is  scientific  absurdity. 

(c)  Colonial  livingness  is  demonstrated  by  the  serial  emergence  of  Volvox  and 
the  Porifera  sponges.  Here  individual  cells  of  similar  form  aggregate  in  clusters 
without  any  real  formation  of  organs  by  which  the  cluster  is  served. 

(d)  Organal  life  is  manifested  by  the  emergence  of  the  flatworms  (which  possess 
the  capacity  to  elaborate  their  cells  into  unsj^stematized  organs)  and  next  the 
Proboscis  worms  which  are  the  simplest  organisms  with  systematized  organs. 

(e)  Organismal  life  at  the  multi-cellular  level,  such  as  is  seen  in  all  higher  forms, 
is  represented  by  all  later  evolutionary  forms.  (N.B.  All  living  organisms  possess 
organismal  livingness,  from  the  lowest  form  to  the  highest,  but  in  the  highest  forms 
of  life  none  of  the  first  four  levels  constitutes  organismal  livingness  as  it  does  for 
the  more  primitive  forms.) 

From  what  has  gone  before,  we  are  now  prepared  to  define  the  biological  homo 
(the  hominal  organism).  Except  for  those  matters  describing  human  parentage, 
we  could  be  describing  a  rabbit,  a  whale,  a  kangaroo  or  any  other  higher  animal 
order. 

Definition  2. — A  biological  home  is  a  living  hominal  organism. 

Definition  3. — A  living  hominal  organism  is  a  fixedly  sealed  distinct  entity, 
parented  by  members  of  the  order  Homo  sapiens,  capable  currently  and  con- 
troUedly  of  carrying  out,  either  mediately  or  immediately,  the  minimal  vital 
activity  adequate  to  sustain  itself  at  the  highest  level  of  livingness  natural  to  the 
species. 

It  must  be  remembered  that  we  are  defining  organisms  in  general  and  hominal 
organisms  as  a  member  of  the  class.  It  makes  no  sense  to  describe  the  human 
organism  biologicf  lly  except  as  a  member  of  the  higher  multi-celled  animal  order. 
It  can  be  seen  that  the  general  definition  fits  all  organisms  if  all  reference  to  hominal 
parentage  is  removed.  We  now  must  examine  the  cardinal  words  in  this  definition: 

(a)  Ciirrently:  this  is  necessary  because  of  the  serial  emergence  and  disappear- 
ance of  the  levels  of  livingness.  We  cannot  re-kill  an  organismally  dead  trauma 
victim  in  the  emergency  room  by  destroying  the  organal,  colonial,  cellular  or 
molecular  life  left  in  it.  Similarly  we  cannot  pre-kill  any  organismally  living 
hominal  organism  prior  to  the  emergence  of  all  levels  of  hvingness  natural  to  the 
order  Homo  sapiens. 

(b)  Mediately:  this  is  necessary  in  order  to  include  those  organisms  which  re- 
quire placentation,  predigestion,  suckling,  premastication  etc.  It  is  also  needed  to 
include  those  organisms,  mainly  human,  who  survive  by  medical  adjuvants 
(intravenous  feedings,  heart-lung  machines,  respirators,  dialysis,  pacemakers 
etc.)  which  mechanically  duplicate  the  natural  adjuvants  afforded  the  very 
young. 

(c)  Minimal:  this  is  necessary  as  a  qualifier,  and  is  probably  already  nearly 
fixed.  Man  can  live  without  many  of  his  organ  systems  and  organs.  There  is  the 
possibility  of  startling  new  discoveries  in  the  sustaining  of  organismal  life  but  as 
we  draw  close  to  cardiac  activity  and  cellular  respiration  as  minima  there  do  not 
appear  to  be  any  new  adjunctive  frontiers  possible. 

(d)  Distinct:  an  organism  has  a  sealed  individuality  wherever  it  is  encountered  in 
biology  above  uni-cellular  orders. 

I  believe  we  can  now  begin  to  explore  the  comparisons  between  a  human  zygote 
and  a  hominal  organism.  The  zygote  is  human  and  it  possesses  both  molecular  and 
cellular  livingness,  but  it  does  not  possess  colonial,  organal  or  organismal  living- 
ness. As  a  matter  of  fact,  the  zygote  lives  as  does  the  most  primitive  unicellular 
organism  while  the  homo  lives  at  the  highest  level. 

(a)  The  homo  is  individually  sealed;  the  zygote  is  not. 
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(b)  The  homo  is  sealedly  differentiated;  the  zygote  will  not  be  sealedly  dif- 
ferentiated for  some  three  weeks. 

(c)  The  homo,  at  maximally  possible  metabolic  equilibrium,  lives  oflF  the  present ; 
the  zygote  lives  off  a  past  maternal  donation  for  about  three  weeks. 

(d)  The  homo  replaces  lost  cells ;  the  zygote  cannot. 

(e)  The  homo  grows;  the  zygote  cannot  metabolize  even  simple  sugars  for  three 
weeks,  hence  it  cannot  and  does  not  grow. 

(f)  The  homo  moves  at  about  three  weeks;  the  zygote  cannot. 

(g)  The  homo  reproduces  by  cell  differentiation  and  specialization;  the  zygote 
reproduces  like  an  amoeba,  by  fission.  ^ 

(h)  The  homo  codes  its  own  genome  after  about  three  weeks;  the  zygotes 
genome  is  maternal  for  about  three  weeks. 

(1)    The  homo  is  hcmotrophic  after  3  weeks;  a  zygote  is  histotrophic. 

(j)    The  homo  is  heterotrophic;  the  zygote  is  autotrophic. 

(k)  The  homo  is  heterophagic,  the  zygote  autophagic. 

(1)  While  this  list  can  go  on,  the  differences  can  be  summed  up  by  stating  that 
the  livingness  of  a  homo  and  that  of  a  zygote  are  so  categorically  different  that 
it  is  impossible  phvsically  to  kill  a  hominal  organism  by  the  means  adequate  to 
kill  a  zygote  and  "it  is  impossible  to  kill  a  zygote  by  the  means  necessary  for 
killing  an  organism. 

(m)  Not  just  the  hominal  organism  but  all  multi-cellular  organisms  possess 
fixed  form,  polarity,  axiahty  and  symmetry;  the  zygote  lacks  these  for  the  first 
3  weeks. 

We  can  move  from  these  unalterable  facts  of  biology  pertinent  to  organismahty 
to  the  notion  of  homicide,  as  defined  above,  as  certainly  demonstrable  empirically 
in  anv  adult  murder  or  manslaughter  cases.  The  physiological  criteria  by  which 
medical  science  describes  the  organismal  death  of  any  homicide  are  operative 
^t  a  point  about  three  weeks  after  fertilization  and  no  sooner.  Biological  homicide 
is  simply  and  categorically  not  possible  prior  to  tliis  time  any  more  than  it  is 
possible  after  organismal  "livingness  has  left  the  body  of  the  trauma  victim  in 
the  emergency  room  situation  cited  above  no  matter  how  much  sub-organismal 
livingness  is  present  in  the  protoplasm. 

Definition  \. — Abortion  is  the  dislodgement  of  a  functionally  implanted  hominal 
■organism  from  the  uterus  prior  to  extra-uterine  survivabiUty.  It  is  directly, 
iidequately  and  necessarily  a  homicide. 

From  this  definition  it'can  be  seen  that  it  is  not  an  abortion  to  intervene  in 
the  reproductive  process  prior  to  the  acquisition  of  organismal  vital  capacity  by 
the  zygote.  Neither  is  it  an  abortion  or  a  homicide  to  dislodge  from  the  uterus 
an  implanted  hydatidiform  mole,  a  chaotic  cell  mass,  a  blighted  conceptus  or 
any  teratomatoiis  cell  conglomerate  resulting  from  fertilization.  None  of  these 
entities  is  an  organism  nor  is  any  of  them  hominalized.  They  are  derived  from 
human  parentage;  they  posses  livingness  at  the  molecular,  cellular  and  colonial 
levels,  and  some  possess  organal  livingness,  but  none  possesses  organismal  living- 
ness.  Although   "human"   and   unique   chromosomally,   thej^   are  not  homines. 

Because  of  this  last  notation  we  must  immediately  pass  to  a  definition  of 
pregnancy.  Not  everyone  participating  in  the  biological  deliberations  of  the  Sub- 
committee has  been  careful  to  make  the  proper  distinctions  in  this  area.  The 
reproductive  process  is  not  coincipient,  co-existent  and  coterminous  v.ith  preg- 
nancy. Interventions  into  the  reproductive  processes  are  not  all  interventions  into 
a  pregnancy. 

In  a  typical  cycle  of  multi-cellular  organismal  reproduction  in  the  higher  animal 
forms  we  see  the  following.  The  maturing  organism  developes  specialized  organs 
and  cells  known  as  sperm  and  ova.  By  a  coital  act  these  male  and  female  cells 
are  brought  into  conjunction,  fuse  to  form  a  zygote  and  are  activated  at  fertili- 
zation. The  zygote,  which  may  or  may  not  have  the  intrinsic  capacity  for  subse- 
quent organismicization,  undergoes  that  organismicization  serially  through  the 
process  of  cleavage,  differentiation  and  the  closing  of  its  sealed  individuality 
as  an  organism.  It  later  must  acquire  access  to  a  continuing  source  of  biological 
sustenance  in  order  to  mature  into  the  stage  where  it  can  develop  specialized 
organs  and  cells  for  the  next  cycle  to  begin. 

Pregnancy  is  a  subset  of  the  reproductive  process.  One  is  not  pregnant  if  the 
product  of  fertilization  is  a  mole  or  a  blighted  cell  mass,  even  if  these  entities 
are  implanted  to  a  degree.  One  is  not  pregnant  if  implantation  is  impossible  as 
in  a  diseased  or  cancerous  uterus  or  acutely  inflamed  uterus,  no  matter  how  many 
ova  becom.e  fertilized  by  coitus.  For  a  pregnancy  to  be  in  effect,  implantation 
must  be  intact  and  functional  and  that  which  is  implanted  must  be  hominizable. 
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As  things  work  out,  some  few  pregnancies  (a  vastly  minority  number)  are  com- 
prised of  a  functionally  operative  implantation  and  an  eventually  non-hominizable 
entity  such  as  a  teratomatous,  chaotic  cell  mass  which  is  in  no  sense  an  organism . 
On  some  occasions  there  is  involved  an  organism  incapable  of  any  future  specifi- 
cally human  activity  (anencephalic  monsters).  While  a  woman  can— medically — be 
"pregnant"  with  a  mole  or  teratoma  or  choriocarcinoma  or  chaotic  cell  mass, 
this  is  not  pregnancy  in  the  sense  of  "woman  with  child",  the  sense  in  we  are 
discussing  abortion  as  homicide.  These  "pregnancies"  of  the  non-hominal  variety 
are  not  abortable;  they  are  treatable  but  not  abort  able  in  the  strict  sense.  Ob- 
viously if  a  pregnant  women — in  the  medical  sense — can  be  shown  to  be  bearing 
a  non-hominal  entity  within  her,  no  homicide  is  possible  no  matter  what  the 
treatment,  fur  the  woman  is  not  pregnant  in  the  homicidable  sense. 

Definition  5 — Pregnancy  is  that  portion  of  the  hominal  reproductive  process 
wherein  a  female  organism  bears  within  her  a  functionally  implanted  hominal 
organism. 

The  biological  time  schedules  work  out  in  such  an  interdigitating  manner  that 
implantation  becomes  functionally  intact  at  about  the  time  organismicization 
occurs.  The  general  calculus  of  justice  would  rightlv  protect  all  possibly  hominal 
conccptuses  despite  the  fact  that  a  rare  con ceptus— although  not  dem'onstrablv 
non-hominal  before  birth — will  prove  to  be  non-organismicized  at  birth.  It 
must  be  made  clear  that  while  the  loosely  constructed  jargon  of  physicians  might 
descril)e  a  woman  who  has  generated  a  mole  within  her  as  being  "pregnant", 
the  more  precise  word  usage  will  employ  the  term  "in-egnant"  only  i"n  the  classical 
sense  wherein  a  v/oman  can  be  pregnant  only  with  a  child  of  the'next  generation 
in  the  ongoing  reproduction  of  the  race  of"  man.  The  same  distinctions  would 
apphr  to  the  woman  "pregnant"  with  a  teratoma  or  chaotic  cell  mass  (amorphous 
monster)  or  placental  neoplasm. 

How  can  we  reduce  all  of  this  biological  data  to  a  level  where  it  is  of  practical 
significance  to  the  Sub-committee?  Reduced  to  readily  understandable  dimensions, 
the  significance  of  the  biological  data  is  this: 

(a)  Anti-ahortion  slatuies  and  Family  Planning  Programs.  The  preventionof 
implantation  is  not  a  homicidal  act.  Abortion  is  homicidal  (as  defined). The  use 
of  the  lUD,  the  "morning-after  pill"  and  the  pre-implantational  uterine  curettage 
cannot  be  considered  (biologically)  as  either  abortional  or  homicidal. 

(b)  The  Rape-induced  -pregnancy.  The  populace  of  the  United  States  is  not 
receptive  to  any  anti-abortion  amendment  which,  by  protecting  pre-organismal 
zygotes  as  though  they  were  hominal  organisms  of  which  homicide  were  possible 
would  deny  to  raped  women  the  opportunity  to  be  protected  from  the  engendering 
of  a  subsequent  pregnancy  after  a  forceful  rape.  These  medically  protective 
measures  are  simply  not  homicical  in  the  biological  order  for  they  do  not  deprive 
a  hominal  organism  of  organismal  life  at  the  time  of  the  acts,  no  matter  how  much 
anticipation  of  a  possible  subsequent  hominization  of  the  zygote  enters  into  our 
deliberations  for  purposes  of  civil  law. 

(c)  Contraception  versus  abortion.  In  order  that  clarity  prevail,  interventions 
into  the  reproductive  process  must  be  identified  as  being  either  homicidal  or 
non-homicidal.  Those  acts  which  prevent  ovulation  or  fertilization  and  ihose 
acts  which  prevent  implantation  are  not  homicidal  and  are  not  to  be  confused 
with  acts  which  deprive  organismal  livingness  from  a  hominal  organism. 

Finally,  the  wording  of  the  Human  Life  Amendment.  The  Amendment  is 
patently  anti-homicidal.  It  is  within  the  tradition  of  "Thou  shalt  not  kill"  that 
we  are  all  framing  this  amendment.  No  culture,  no  ethos,  no  state,  no  theology 
and  no  jurisprudence  in  the  history  of  man  has  ever  defined  the  prevention  "of 
implantation  as  a  homicide.  Women  have — for  countless  centuries — understood 
exactly  what  is  an  abortion;  it  is  the  dislodgcment  of  a  fully  implanted  conceptus. 
For  this  Congress  to  define  the  prevention  of  implantation  as  a  homicide  is  biolog- 
ically erroneous.  For  it  to  define  the  prevention  of  implantation  as  abortional  is 
to  go  against  the  phenomenology  of  everything  historical,  cultural  and  scientific 
contributing  to  our  perceptions  as  a  people.  We  have  a  long  scientific,  cultural, 
jurisprudential  and  religious  tradition  identifjing  abortion  as  homicidal.  We 
have  temporarily  fled  from  that  well-founded  and  empirically  true  tradition  in 
our  current  cyclical  swing  into  abortion  as  a  social  fad  but  the  facts  of  biology 
and  the  compulsions  of  instinct  will  prevail  in  the  long  run.  Abortion  is  a  homicide 
after  about  the  third  week  after  fertilization. 

Any  Human  Life  Amendment  must  be  consistent  with  the  general  notions  of 
homicide  operative  in  our  jurisprudence.  We  do  nf)t  protect  human  life  (hominal 
organisms)  absolutely.  There  are  certain  biologically  identifiable  homicides  that 
our  jurisprudence  ordains,  permits  neutrally  or  tolerates  actively.  The  homicide  of 
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abortion  can  be  tolerated  and  permitted  in  a  certain  few  situations  without  doing- 
violence  to  our  ethical-jurisprudential  substrate.  Under  the  equal  protection 
clause  of  the  XlVth  Amendment  we  can  permit  the  homicide  of  the  unborn  homo 
on  the  same  (or  most  nearly  possibly  identical)  grounds  whereby  we  ordain,  permit 
or  tolerate  any  biological  homicide.  IMany  Americans  are  opposed  to  the  abor- 
tion of  unborn  children  willy-nilly  in  our  land.  They  do  want  a  method  of  relief 
to  be  available  to  the  rape  victim.  They  do  not  understand  the  prevention  of 
implantation  to  be  homicidal  in  biological  content.  In  addition,  they  sense  the 
wisdom  of  the  adage  that  freely  consenting  adults  are  responsible  for  the  conse- 
quences of  their  freely  chosen  acts.  They  see  willy-nilly  abortion  as  a  flight  from 
responsibility.  Yet  they  are  capable  of  envisaging  a  few  highly  tortured  and 
complex  situations  where  an  abortion,  while  not  done  to  save  a  life,  would  save 
a  value  that  approaches  extremely'  closely  to  the  value  of  saving  life  itself.  In 
similar  circumstances  our  people  are  willing  to  consent — sadly  and  reluctantly — 
to  any  homicide  and  thus  to  an  abortional  homicide. 

The  wording  of  the  amendment,  therefore,  should  attempt  to  contain  the 
biological  data  and  the  consistencies  of  our  jurisprudential  approach  to  all 
homicides. 

(a)  It  should  define  homicide  biologically. 

(b)  It  should  permit  pre-organismal  interventions  into  the  reproductive  process 
in  its  proscriptions.  These  acts  are  not  homicidal. 

(c)  It  should  permit  organismally  homicidal  abortions  after  the  third  week 
after  fertilization  only  under  grounds  by  which  all  homicides  are,  ordained  or 
tolerated  without  civil  punishment.  The  invocation  of  the  equal  protection  clause 
of  the  XlVth  Amendment  is  operative  here. 

Because  the  term  "person"  is  used  in  the  ^'th  and  XlVth  Amendments,  we 
need  a  final  definition. 

Dejhiition  6. — A  person  is  any  hominal  organism  in  which  there  cannot  beishown 
a  complete  absence  of  any  capacity,  present  or  future,  for  any  rational  acts  pecifi- 
cally  characteristic  of  Homo  sapiens. 

The  Amendment: 

1.  Regarding  the  human  right  to  life,  the  word  "person"  in  this  article  of 
amendment  and  in  the  Fifth  and  Fourteenth  amendments  to  the  constitution  of 
the  United  States  shall  be  construed  to  mean  imy  hominal  organism  in  whom  can- 
not be  certainly  shown  an  absence  of  any  capacity  for  anj^  future  acts  characteristic 
of  rational  Homo  sapiens.  This  organismicity  shall  be  presumed  to  be  present  no 
later  than  the  commencement  of  spontaneous  cardiac  contractions  iji  the  organism 
or  twenty-one  days  after  fertilization  as  calculable  by  standard  medical 
computations. 

2.  All  hominal  organisms,  and  their  unborn  progeny-  who  have  achieved  bio- 
logical organismality  as  described  in  Section  1,  shall  be  equally  protected  under 
the  law  and  shall  not  be  deprived  of  life  except  by  due  process  and  with  equally 
operative  grounds  in  any  ordination,  permission  or  tolerance  of  homicide  as 
adjudicated  either  before  or  after  the  fact  of  biological  homicide. 

3.  The  Congress  and  the  several  states  shall  be  enpowered  to  enforce  this 
amendment  by  statutory  law  not  subject  to  overthrow  by  the  judiciary,  as  pro- 
vided by  Article  3,  Section  2  of  the  Constitution  of  the  United  States. 

The  thrust  of  the  "justifiable  abortional  homicide"  is  fully  consistent  with  the 
fundamental  American  jurisprudential  notions  of  equalitj^  before  the  law.  No 
judge  will  permit  an  abortion  on  trivial  grounds  such  as  "convenience",  "desir- 
ability", "mental  health"  of  the  killer  or  "unwantedness"  of  the  victim.  Every 
abortional  homicide  pre-adjudicated  to  be  justifiable  by  a  judge  will  establish 
grounds  by  which  any  conviction  for  homicide  thereafter  an  be  appealed. 

There  are  certain  homicides  involving  an  innocent  victim.  When  these  homicides 
are  adjudicated  after-the-fact,  only  those  grounds  which  impress  the  jury  as 
being  the  equivalent  of  saving  life  or  as  actualh*  saving  life  are  acceptable  as 
justifying  homicide.  This  notion  of  co-equally  justifiable  homicides  places  the 
burden  of  justification  upon  the  evidence,  the  judge  and  the  jury.  If  merely  trivial 
grounds  can  justif.y  an  abortional  homicide,  they  can  be  appealed  to  as  justifying 
anj^  subsequent  homicide.  The  American  judiciary,  its  juries  and  its  people  will 
be  forced  to  be  extremely  warj^  of  justifying  abortional  homicide  before-the-fact 
for  they  will  also  be  justifying — on  the  same  grounds — all  future  non-abortional 
homicides  pleaded  on  the  same  grounds.  This  notion,  I  believe,  is  the  equivalent 
of  a  Kantian  categorical  imperative  framed  within  the  equality  of  protection 
provided  by  the  XlVth  Amendment.  Only  the  tyrant  and  the  bully  are  afraid  of 
the  notion  of  the  equality  of  all  hominal  organisms. 
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Upon  reflection  it  is  apparent  that  there  are  certain  small  problems  with  the 
procedural  and  implementational  dimensions  of  the  amendment  proposition 
spelled  out  above,  but  thej^  are  certainly  no  greater  than  those  encountered  in 
many  aspects  of  criminal  or  procedural  law.  We  need  not  fear  these.  Thej^  are 
minor  and  superable,  and — if  insuperable — quite  tolerable.  What  we  must  fear, 
what  we  cannot  tolerate  are  the  notions  of  unequal  hominal  organisms  and  of 
"unwanted"  hominal  organisms.  Both  of  these  notions  are  alien  to  the  precious 
substrate  of  American  jurisprudence,  ethics  and  humanitarianism.  Again,  nothing 
is  more  foreign  to  our  Americanism  than  the  notion  of  inequality  of  hominal 
organisms;  this,  again,  is  a  notion  which  only  the  tyrant  and  the  bully  can  em- 
brace. The  pure  science  of  biology  will  not,  because  it  cannot,  support  any  such 
notion  of  inequality  after  organismicity  is  achieved  by  nascent  human  beings  at 
or  about  the  time  of  the  completion  of  functional  vital  implantation  of  organisma- 
lized  homines.  All  subsequent  accruals  to  the  organism  are  those  of  metamor- 
phosing form  and  emerging  functional  capacity,  neither  of  which  speaks  to  the 
vitality  of  the  developing  human  being  whose  development  is  not  complete  until 
long,  long,  long  years  after  actual  birth. 

Statement  of  Senator  Hatfield 

Mr.  Chairman:  I  commend  the  Subcommittee  on  Constitutional  Amendments 
for  scheduling  this  hearing  on  alternatives  to  abortion.  Those  who  feel  any  incli- 
nation to  place  restrictions  on  abortion  must  deal  very  seriously  with  the  remaining 
options  available  to  those  who  now  seek  abortions.  After  all  the  medical,  social 
and  ethical  issues  have  been  examined  in  this  debate,  we  must  come  to  the  place 
of  answering  the  question,  "If  abortion  is  not  be  to  readily  available,  what  will 
we  offer  in  its  place?" 

There  is  a  regrettable  tendency  among  anti-abortionists  to  adopt  a  punitive 
attitude  toward  a  woman  with  a  problem  pregnancJ^  The  position  taken  is  that 
the  woman  got  herself  into  this  problem,  so  let  her  get  out  of  it.  Let  her  carry  the 
child,  no  matter  how  she  feels.  Let  her  face  the  economic  and  physical  costs  of 
childbirth  and  the  many  demands  of  raising  the  child  to  maturity.  It  is  this 
position  which  quite  properly  is  opposed  by  the  pro-abortionists  and  advocates 
for  women's  rights.  It  is  the  spirit  of  retribution  which  must  give  way  to  a  blend 
of  humane  consideration  of  the  woman's  needs  along  with  the  right  of  the  unborn 
child  to  live. 

There  is  a  serious  fallacj^  in  the  arguments  of  pro-abortionists — the  inevitable 
tendency  to  begin  the  discussion  of  abortion  at  the  point  of  conception.  Repeatedlj^, 
the  assumption  is  made  that  pregnancy  is  something  which  was  done  to  the  woman, 
quite  beyond  her  control.  The  woman  is  seen  as  a  helpless  victim  of  the  process 
of  development  of  the  life  within  her.  But,  what  about  the  options  available  to 
prevent  conception,  when  for  completely  justifiable  reasons  she  does  not  wish  to 
become  pregnant? 

The  choice  is  not  between  sexual  abstinence  and  abortion.  The  obvious  middle 
v.-ay  is  the  sensible  and  careful  vise  of  any  of  a  great  number  of  birth  control 
methods.  For  those  who  wish  to  shun  a  particular  method  because  of  concern 
over  imdesirable  side  effects,  or  personal  inconvenience,  there  are  other  alternatives. 

During  earlier  hearings  before  this  Subcommittee,  post-conception  birth  control 
methods  were  dealt  with.  The  position  of  some  has  been  that  a  consistent  respect 
for  life  requires  prohibiting  any  birth  control  method  such  as  intrauterine  devices 
which  prevent  implantation  of  a  fertilized  zygote.  Closely  connected  with  this 
presumed  problem  is  the  treatment  of  a  rape  victim,  the  perpetual  red  herring 
issue  of  the  abortion  debate. 

Dr.  James  Diamond,  a  medical  doctor  from  Reading,  Pennsylvania,  submitted 
an  excellent  statement  to  the  Subcommittee  for  its  hearing  on  May  9,  1975.  In 
it,  he  pointed  out  that  biological  science  has  added  a  great  deal  to  our  understand- 
ing of  the  transitional  stages  between  "livingness"  and  "non-livingness."  The 
lay  person  keeps  asking  "When  does  life  begin?"  The  scientist  says,  "The  life  of 
a  human  being  begins  in  stages,  just  as  it  frequentl.y  ends  in  stages."  Apart  from 
the  instantaneous  death  of  an  accident  victim,  medical  personnel  can  tell  j^ou  when 
a  person  is  dead  by  pointing  out  the  lack  of  vital  signs — a  flat  EEG,  dilated  fixed 
pupils,  etc.  But  even  after  death  or  the  end  of  what  Dr.  Diamond  called  "or- 
ganismal  livingness,"  the  body  goes  through  other  stages  of  dying,  from  "organal," 
to  "colonial,"  to  "cellular,"  and  to  "molecular." 

These  subtleties  of  definition,  though  beyond  the  understanding  of  most  lay 
persons,  mean  a  great  deal  for  clarifying  the  stages  of  earlj^  development  of  human 
life.  Instead  of  forcing  the  anti-aboi'tionist  into  some  sort  of  ridiculous  consistency, 


there  is  a  logical  provision  for  post-fertilization,  pre-implantation  termination  of 
pregnancy.  During  this  stage,  the  zygote  is  in  the  colonial  and  organal  stages,  not 
the  viltimate  stage  of  "organismal  livingness."  Prevention  of  implantation  after 
rape  or  by  lUD's  is  no  more  homicidal  than  accepting  the  inevitable  eroding 
away  of  all  life  in  a  person  already  legally  dead. 

So,  let  us  not  forget  that  the  primary  alternative  to  abortion  is  preventing 
fertilization  and  implantation  by  the  full  range  of  birth  control  methods  under 
normal  circumstances  and  in  the  case  of  rape,  immediate  termination  of  the 
fertilized  zygote  bj'-  a  simple  medical  procedure. 

For  birth  control  to  be  a  genuine  alternative  to  abortion,  there  must  be  a  more 
effective  and  energetic  program  of  training  in  the  facts  of  childbirth  and  sexuality. 
According  to  one  study,  30%  of  the  women  seeking  abortion  used  no  birth  control 
method  at  all,  and  half  were  not  using  one  at  the  time  of  conception.  At  the  same 
time,  many  of  those  persons  are  well-educated  and  undoubtedly  knowledgeable 
about  the  "facts  of  life."  We  don't  need  to  devote  effort  to  explain  to  people  that 
sexual  intercourse  may  result  in  pregnancy,  but  we  do  need  a  much  more  adequate 
program  of  developing  the  motivation  for  avoiding  unwanted  pregnancies.  Let 
us  direct  many  of  the  pro-abortion  arguments  to  people  before  they  allow  the 
pregnancies  to  occur.  Let  us  tell  them  about  the  population  problem,  the  food 
scarcity,  the  cost  of  rearing  a  child,  the  physical  dangers  and  unpleasantness  of 
childbirth,  and  the  tremendous  challenge  of  raising  a  child.  The  pro-abortionists 
say  all  of  these  things  very  well,  but  only  to  justify  terminating  a  pregnancy  at 
any  stage.  These  things  need  to  be  said  in  the  home,  the  school,  the  church  and 
synagogue,  the  community  center,  in  the  public  media,  and  in  the  counselling 
programs,  so  people  wiU  develop  the  motivation  to  use  the  methods  available  to 
avoid  pregnancy. 

There  are  those  who  have  developed  strong  hostilities  to  sex  education,  par- 
ticularly as  undertaken  in  the  public  schools.  Apparently,  this  concern  reflects  a 
commitment  to  a  Judeo-Christian  ethic  of  sexual  abstinence  apart  from  marriage. 
While  I  personally  accept  that  ethical  standard  and  see  compelling  social  reasons 
for  its  observance,  we  need  to  be  careful  at  this  point.  Realistically,  we  cannot 
pretend  that  sexual  abstinence  outside  of  marriage  is  being  observed  in  our  society, 
even  by  the  majority.  Given  this  social  reality,  we  must  decide  whether  we  want 
a  full  and  effecitve  sex  education  program  or  a  situation  which  pushes  us  toward 
liberal  abortion  laws.  The  California  State  Senate  recently  approved  a  bill  which 
would  authorize  birth  control  advice  and  aid  to  any  person  under  age  18.  Per- 
haps this  is  the  realistic  approach  to  take. 

Moreover,  a  sound  program  of  counselling  and  instruction  in  sexuality  need  not 
contribute  to  promiscuity.  On  the  contrary,  the  emphasis  should  be  on  experiencing 
sex  at  its  best — a  beautiful  expression  of  the  commitment  and  devotion  of  two 
persons,  not  the  fleeting  and  shallow  coupling  of  counterfeit  sex.  This  training 
should  also  avoid  the  prevalent  exaggeration  of  the  importance  of  sex  in  human 
experience.  It  is  a  meaningful  experience,  but  not  the  end  of  all  human  life. 

Even  if  we  are  successful  in  developing  effective  training  programs  such  as 
these,  we  must  also  go  the  second  mile  and  provide  viable  alternatives  to  those 
who  have  problem  pregnancies  in  spite  of  anything  done  to  prevent  this.  Here 
again,  the  pro-abortionists  have  failed  to  look  beyond  the  relatively  cheap  and 
easy  solution  of  abortion. 

Some  of  the  steps  in  dealing  with  problem  pregnancies  will  require  fundamental 
changes  in  attitude.  First  of  all,  society  wUl  need  to  set  aside  the  punitive  approach 
toward  the  unmarried,  pregnant  woman.  Nothing  in  the  various  religious  and 
ethical  systems  justifies  a  lack  of  compassion  toward  the  unintentionally  pregnant 
woman.  Even  if  the  woman  has  failed  to  use  birth  control  methods  and  has  taken 
a  very  poor  approach  to  sex,  there  must  be  compassion  and  acceptance  toward  her. 
On  the  other  hand,  the  pregnant  woman  maj^  need  to  adjust  her  attitude  as  well. 
Hopefully,  the  father  of  the  unborn  child  will  face  the  responsibilities  and  decisions 
with  her,  but,  even  if  not,  there  must  be  an  acceptance  of  the  fact  that  a  new  life 
has  come  into  being  and  cannot  be  wished  away  or  destroyed  with  no  emotional  or 
moral  scars. 

A  number  of  specific  and  practical  alternatives  are  available  to  help  the  woman 
with  the  problem  pregnancy. 

1.    ADOPTION 

When  the  hundreds  of  babies  were  being  evacuated  from  Vietnam,  a  great  many 
people  interested  in  adopting  a  child  made  inquiries  to  my  office  and  to  other 
officials.  Nevertheless,  there  are  numerous  "difficult"  cases  of  children  with  handi- 
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caps  or  mixed  ancestry  whom  no  one  will  adopt.  Perhaps  our  adoption  agencies 
should  provide  special  grants  for  the  medical  and  counselling  costs  associated 
with  adopting  these  children.  Senator  Inou5'e  has  introduced  a  bill,  S.  108,  which 
would  allow  an  income  tax  deduction  for  social  agency,  legal  and  related  adoption 
expenses.  I  support  such  a  }>ill,  since  natural  parents  are  permitted  to  deduct  the 
medical  expenses  incurred  in  childbirth.  vSenator  Inouye's  bill  would  set  a  $1000.00 
limit  on  such  a  deduction,  which  would  be  sufficient,  particularly  if  there  could  be 
additional  assistance  for  the  "hard  to  adopt"  cases. 

fclSSSome  counseling  services  explain  sufficientlj^  to  the  pregnant  woman  what  is 
involved  in  adoption,  from  her  point  of  view.  In  other  cases,  there  is  a  strong 
bias  toward  abortion,  so  the  emotional  cost  of  abortion  is  underestimated  and 
psychological  cost  of  adoption  is  exaggerated.  We  should  not  talk  of  "giving  up" 
a  child,  but  of  "giving  over"  the  responsibility  and  privilege  of  nurturing  the 
child  to  those  in  a  l^etter  position  for  this  role.  The  pregnant  woman  should  meet 
some  adopted  children  and  parents  and  realize  the  potential  happiness  in  such  a 
family  setting.  Of  course,  provision  should  be  made  for  the  costs  to  the  woman 
during  her  pregnancy,  just  as  public  funding  ha^  been  jarovided  for  abortion. 

2.    CHILD   AND    FAMILY    SERVICES 

An  unmarried,  pregnant  woman  must  not  be  forced  to  choose  between  abortion 
or  adoption.  In  many  cases,  as  the  woman  comes  to  understand  and  accept  her 
situation  more  fully,  she  will  decide  to  raise  the  child  herself.  In  some  cases,  this 
may  eventuate  in  marrying  the  father  of  the  child  or  some  other  man  who  accepts 
the  situation  and  agrees  to  be  the  adoptive  father.  In  other  cases,  the  woman 
will  be  able  to  successfully  provide  a  family  enviornment  herself.  There  has  been 
a  favorable  trend  toward  accepting  such  families,  even  to  the  extent  of  allowing  a 
single  person  to  adopt  a  child. 

Senator  Mondale,  chairman  of  the  Subcommittee  on  Children  and  Youth,  has 
been  holding  hearings,  in  conjunction  with  the  House,  on  the  important  Child 
and  Family  Services  Act,  S.  626.  The  statement  of  purpose  within  this  bill  reminds 
us  that  the  family  is  the  primary  and  most  fundamental  influence  on  children, 
and  must  be  strengthened  by  more  effective  services.  As  a  co-sponsor  of  this  bill, 
I  fully  agree  and  would  point  out  the  relevance  to  the  discussion  of  alternatives 
to  abortion.  If  anyone  needs  child  care  programs  and  the  full  range  of  counselling 
services,  it  is  the  woman  who  chooses  to  raise  her  child  instead  of  aborting  it. 
She  will  need  a  monthly  income  during  the  early  years  of  the  child's  development, 
then  a  provision  for  child  care  if  she  is  able  to  work. 

While  the  federal  government  has  given  extensive  assistance  to  child  care 
programs,  the  Mondale  bill  takes  the  laudable  approach  of  providing  broad 
family  services.  A  favorite  pro-abortion  argiunent  is  that  a  problem  pregnancy 
produces  an  imwanted,  neglected  child,  subject  to  emotional  neglect,  if  not 
physical  abuse.  Child  abuse  is  a  serious  problem,  but  we  need  not  accept  the 
inevitability  of  a  previously  unwanted  child  being  abused.  People  change  their 
attitudes  toward  children  and,  with  coimselling  and  guidance,  can  accept  a  child 
and  provide  an  excellent  home  for  it.  This  happens  repeatedly  among  couples 
who  at  first  did  not  expect  to  have  another  child.  I  trust  the  Congress  will  pass  the 
Mondale  l)ill  and  thus  allow  the  strengthening  of  child  and  family  services. 

While,  in  some  cases,  present  social  service  agencies  can  adequately  deliver  the 
needed  services,  in  other  cases  there  need  to  be  more  visible  and  accessible  delivery 
methods.  Certain  areas  would  benefit  from  mobile  clinics,  offering  information, 
counselling,  and  basic  medical  services  both  to  prevent  and  to  deal  with  problem 
pregnancies  and  the  gamut  of  related  social  and  physical  needs.  Another  approach 
would  be  the  development  of  "child  life  centers"  as  visible  and  accessible  adjuncts 
of  existing  social  service  agencies. 

3.    OTHER    ALTERNATIVES 

Federal  and  state  legislative  adjustments  are  needed  in  cases  which  still  reflect 
outmoded  and  punitive  social  views.  An  example  is  insurance  policies  which 
exclude  unmarried  mothers  from  maternity  benefits. 

Public  school  programs  in  family  life  training  could  benefit  from  in-service 
training  for  present  teachers  and  more  effective  training  in  the  colleges  of  educa- 
tion, to  assm-e  that  teachers  have  adequate  preparation  in  the  biological  and  social 
aspects  of  their  course  content.  This  should  result  in  public  schoor  classes  which 
expose  students  to  the  full  range  of  alternatives  to  abortion. 
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In  some  cases,  problem  pregnancies  of  the  past  have  resulted  in  neglected 
children,  for  whom  foster  care  may  be  a  solution.  More  attractive  incentives  may 
be  needed  for  potential  foster  parents,  both  financial  and  social. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  present  this  statement.  The 
Subcommittee  has  been  providing  ample  opportunity  for  interested  persons  and 
organizations  to  be  heard  and  has  been  most  fair  in  conducting  the  hearings.  INIy 
best  wishes  to  you  as  you  conclude  the  hearings  and  face  the  difficult  task  of 
developing  an  amendment  acceptable  to  your  Subcommittee.  I  would  only  add 
that  the  process  of  amending  the  Constitution  is  deliberately  difficult  and  time 
consuming.  The  Senate  must  act  responsibly  in  proposing  amendments,  but  has 
the  assurance  of  full  consideration  in  the  state  legislatures  before  ratification 
takes  place. 

Senator  Burdick.  A  word  ma^'  be  in  order  about  the  purpose  of 
today's  hearing. 

On  several  occasions  in  our  earlier  hearings  on  the  proposed  resolu- 
tions the  question  has  arisen  to  the  effect  of  the  language  of  the  amend- 
ment on  drugs  and  devices  which  are  generally  regarded  as  contra- 
ceptive. Senate  Joint  Resolution  6  of  Senator  Helms  would  apply  all 
the  constitutional  protections  to  the  fetus  "from  the  moment  of 
fertilization." 

Senate  Joint  Resolutions  10  and  11  b}^  Senator  Buckley  uses  the 
term  "at  every  stage  of  biological  development." 

In  testifying  on  these  amendments,  Senator  Buckley  further  clarified 
this  and  wished  to  indicate  that  he  intended  fidl  legal  protection  from 
the  moment  of  conception. 

Our  two  distinguished  witnesses,  Dr.  Philip  Corfman  and  Dr. 
Gordon  Douglas  will  oft'er  expert  testimony  on  the  current  state  of 
medical  and  biological  knowledge  as  we  attempt  to  answer  the  ques- 
tion if  whether  we  were  to  adopt  the  amendment  we  would  also  be 
outlawing  certain  kinds  of  contraceptive  devices. 

Welcome  to  the  committee,  doctors. 

You  may  proceed  in  any  way  you  wish. 

Dr.  Corfman.  We  both  have  prepared  statements.  Would  you 
like  us  to  read  them? 

Senator  Burdick.  First  of  all  your  prepared  statements  will  be  put 
in  the  record  in  that  form,  and  you  may  proceed  in  any  way  you  wish. 
[The  statements  referred  to  follow:] 

Mechanism  of  Action  of  Contraceptives  in  Use:  Introductory  Remarks 
AND  Discussion  of  Barrier  Methods,  Rhythm,  and  Intrauterine  Devices 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  pleased  to  be  asked  to 
speak  on  this  topic  of  much  medical  importance  and  am  honored  to  appear  with 
Dr.  Gordon  Douglas  who  is  Professor  and  Chairman  of  Obstetrics  and  Gynecology 
at  New  York  University.  He  is  also  a  former  member  of  the  Secretary's  Committee 
on  Population  Affairs  of  the  Department  of  Health,  Education,  and  Welfare  and 
is  uniquely  qualified  to  discuss  this  subject. 

In  order  to  use  the  time  efficiently  and  to  permit  adequate  discussion  of  the 
various  issues.  Dr.  Douglas  and  I  divided  the  discussion  into  five  classes  of  contra- 
ceptive methods.  I  have  taken  three  and  he  has  taken  two.  Our  statements  are 
our  own  and  are  not  submitted  as  a  single  document  but  taken  together  they  are 
designed  to  cover  the  principal  topics. 

We  have  been  asked  to  discuss  the  mechanisms  of  action  of  the  various  contra- 
ceptives in  use  in  the  United  States  today.  Some  methods  function  in  very  simple 
and  obvious  ways  but  the  functions  of  others  are  not  well  known.  We  certainly 
require  more  research  to  understand  these  processes  but  it  may  never  be  possible 
to  be  completely  certain  about  the  mechanism  of  actions  in  humans  of  some 
methods. 
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Normal  reproduction  involves  the  deposition  of  sperm  at  the  opening  of  the 
uterus,  the  ascent  of  the  sperm  into  the  oviducts  where,  given  the  proper  time  of 
the  month,  an  ovum  will  be  present  and  fertihzation  wiirtoke  place.  Fertilization 
is  a  process  which  requires  several  hours  for  completion.  The  fertilized  ovum  is 
transported  down  the  oviduct  into  the  uterus  where  it  implants  after  about  6 
days.  Considerable  development  of  the  fertilized  ovum  takes  place  during  this 
transport  period.  Due  to  ethical  restraints  and  technological  problems  we  shall 
probably  never  be  exactly  certain  of  all  steps  in  the  reproductive  process  in 
humans.  Much  of  our  understanding  is  drawn  from  extensive  animal  work. 

We  shall  discuss  contraceptives  in  the  five  classes  listed  in  the  table.  All  of  these 
methods  interfere  in  some  way  with  the  reproductive  process  I  have  just  described. 
We  have  listed  the  methods  according  to  their  frequency  of  use  in  the  United 
States.  These  data  are  taken  from  research  supported  by  the  NIH  and  are  based 
on  surveys  of  contraceptive  practices  by  married  women  in  1970.  These  are  our 
most  recent  definitive  data  but  we  have  reason  to  believe  that  since  1970  there 
have  been  some  changes,  particularly  an  increase  in  use  of  lUDs  and  sterilization. 
Also  it  should  be  noted  that  these  data  were  obtained  from  married  women  and 
differ  somewhat  from  the  contraceptive  practices  of  other  women. 

The  first  class  of  contraceptives  are  various  barrier  methods,  all  of  Vv'hich  are 
designed  to  prevent  access  of  the  sperm  to  the  uterus.  All  of  these  methods  prevent 
fertilization.  In  1970  approximately  28.3%  of  couples  used  these  methods  which 
include  withdrawal  (2.1%),  douche  (3.2%),  diaphragm  (5.7%),  vaginal  jellies  and 
foam  (6.1%),  and  the  condom  (14.2%).  Withdrawal  involves  the  deposition  of 
sperm  outside  the  vagina  and  the  other  methods  involve  the  use  of  a  physical 
barrier  or  some  fluid  substance  to  immobilize  sperm  or  wash  them  from  the  vagina. 
It  should  be  noted  the  douche  is  not  considered  to  be  a  good  contraceptive. 

The  second  class  of  contraceptives  is  rhythm  or  periodic  continence.  There  are 
a  variety  of  rhvthm  methods  but  all  are  based  on  attempts  to  avoid  coitus  at  the 
time  when  fertilization  is  thought  likely  to  occur.  No  devices  or  drugs  arc  used 
and  coitus  is  normal  but  it  is  restricted  to  periods  in  the  menstrual  cycle  dtiring 
which  conception  is  thought  not  likely  to  occur.  In  1970  6.4%  of  couples  used  this 
method. 

The  third  class  of  methods  includes  the  intrauterine  devices  of  which  a  large 
variety  are  in  use  including  types  developed  quite  recently  which  contain  drugs, 
such  as  copper  or  hormones.  In  1970,  7.4%  of  couples  used  this  method  but  there 
probably  has  been  an  increase  in  their  use  since  then. 

Little  is  known  with  absolute  certainty  about  the  mechanism  of  action  of  lUDs 
in  humans  but  we  know  much  of  their  mode  of  action  in  various  experimental 
animals.  The  effect  varies  considerably  from  species  to  species,  ranging  from  sheep 
in  which  lUDs  prevent  access  of  the  sperm  to  the  uterus  to  rabbits  where  devices 
interrupt  the  reproductive  process  after  implantation.  In  most  animals,  however, 
lUDs  appear  to  be  eff'ective  before  implantation  has  occurred.  This  is  the  case  in 
rodents,  hamsters  and  non-human  primates. 

lUDs  alter  the  environment  of  the  uterus  so  that  it  is  inhospitable  to  sperm, 
the  ovum  or  the  fertilized  ovum,  depending  on  which  is  most  sensitive.  The  most 
sensitive  element  in  sheep  is  sperm,  but  in  most  others  it  is  the  ovum. 

We  know  much  less  about  the  m.echanism  of  action  in  humans.  We  cannot 
state  with  certainty  how  lUDs  work  but  many  scientists  believe  that  they  prevent 
implantation.  Our  doubt  is  confounded  by  the  fact  that  lUDs  are  not  always 
effective  and  approximately  2  or  3%  of  women  with  lUDs  in  place  become 
pregnant  within  the  first  year. 

Thank  you  for  the  opportunity  to  review  these  important  topics.  I  shall  be 
glad  to  join  Dr.  Douglas  in  responding  to  any  technical  questions  you  may  have. 

STATEMENT  OF  PHILIP  A.  CORFMAN,  M.D.,  DIRECTOR,  CENTER  FOR 
POPULATION  RESEARCH,  NATIONAL  INSTITUTE  OF  CHILD 
HEALTH  AND  HUMAN  DEVELOPMENT 

Dr.  CoRFMAN.  I  am  Doctor  Philip  Corfman,  Director  of  the  Center 
for  Population  Research  at  the  National  Institutes  of  Health. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  ta 
be  asked  to  speak  on  this  topic  of  much  medical  importance  and  am 
honored  to  appear  with  Dr.  Gordon  Douglas  who  is  professor  and 
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chairman  of  obstetrics  and  gynecology  at  New  York  University.  He 
is  also  a  former  member  of  the  Secretary's  Committee  on  Population 
Affairs  of  the  Department  of  Health,  Education,  and  Welfare,  and  is 
uniquely  qualified  to  discuss  this  subiect. 

In  order  to  use  the  time  efficiently  and  to  permit  adequate  discussion 
of  the  various  issues,  Dr.  Douglas  and  I  divided  the  discussion  into 
five  classes  of  contraceptive  methods.  I  have  taken  three  and  he  has 
taken  two.  Our  statements  are  our  own  and  are  not  submitted  as  a 
single  document,  but  taken  together  they  are  designed  to  cover  the 
principal  topics. 

We  have  been  asked  to  discuss  the  mechanisms  of  action  of  the 
various  contraceptives  in  use  in  the  United  States  today.  Some 
methods  function  in  very  simple  and  obvious  ways,  but  the  functions 
of  others  are  not  well  kno^^^l.  We  certainly  require  more  research  to 
understand  these  processes,  but  it  may  never  be  possible  to  be  com- 
pletely certain  about  the  mechanism  of  actions  in  humans  of  some 
methods. 

Normal  reproduction  involves  the  deposition  of  sperm  at  the  open- 
ing of  the  uterus,  the  ascent  of  the  sperm  into  the  oviducts  where, 
given  the  proper  time  of  the  month,  an  ovum  will  be  present  and 
fertilization  will  take  place.  Fertilization  is  a  process  which  requires 
several  hours  for  completion.  The  fertilized  ovum  is  transported  do^\-n 
the  oviduct  into  the  uterus  where  it  implants  after  about  6  days. 
Considerable  development  of  the  fertilized  ovum  takes  place  during 
this  transport  period.  Due  to  ethical  restraints  and  technological 
problems,  we  shall  probably  never  be  exactl}^  certain  of  all  steps  in  the 
reproductive  process  in  humans.  Much  of  our  understanding  is  mferred 
from  extensive   animal  work. 

We  shall  discuss  contraceptives  in  the  five  classes  listed  in  the  table 
which  is  part  of  my  submission. 

Methods    of   contraception   used    by   American   married    couples — 1970 
Methods  Percentage 

1.  Barrier  methods 28.  3 

Withdrawal (2.  1) 

Douche (3-  2) 

Diaphragm C5.  7) 

Foam (6.  1) 

Condoms (14.2) 

2.  Rhythm 6.  4 

3.  lUD's ''•^ 

4.  Sterilization ^p-  -^ 

Wife  sterilized (8.  5) 

Husband  sterilized (7.  8) 

5.  Oral  contraceptives 34.  2 

From  Westoff,  C.  F.  "The  ^Modernization  of  U.S.  Contraceptive  Practice," 

Perspectives  4:  9-i^,   1972. 

All  of  these  methods  interfere  in  some  way  v.dth  the  reproductive 
process  I  have  just  described.  We  have  Hsted  the  methods  according 
to  their  frequency  of  use  in  the  United  States.  These  data  are  taken 
from  research  supported  by  the  NIH  and  are  based  on  surveys  of 
contraceptive  practices  by  married  women  in  1970.  These  are  our 
most  recent  definitive  data,  but  we  have  reason  to  beheve  that  since 
1970,  there  have  been  some  changes,  particularly  an  increase  in  use 
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of  lUD's  and  sterilization.  Also  it  should  be  noted  that  these  data 
were  obtained  from  married  women  and  differ  somewhat  from  the 
contraceptive  practices  of  other  women. 

The  first  class  of  contraceptives  are  various  barrier  methods,  which 
are  designed  to  prevent  access  of  the  sperm  to  the  uterus.  All  of  these 
m.ethods  prevent  fertilization.  In  1970,  approximately  28.3  percent 
of  couples  used  these  methods  which  include  withdrawal,  2.1  percent; 
douche,  3.2  percent;  diaphragm,  5.7  percent;  vaginal  jellies  and 
foams,  6.1  percent;  and  the  condom.,  14.2  percent.  Withdrawal  in- 
volves the  deposition  of  sperm  outside  the  vagina  and  the  other 
methods  involve  the  use  of  a  physical  barrier  or  some  fluid  substance 
to  immobilize  sperm,  or  wash  them  from  the  vagina.  It  should  be 
noted  that  the  douche  is  not  considered  to  be  a  good  contraceptive. 

The  second  class  of  contraceptives  is  rhythm,  or  periodic  continence. 
There  are  a  variety  of  rhythm  methods  but  all  are  based  on  attempts 
to  avoid  coitus  at  the  time  when  fertilization  is  thought  likely  to 
occur.  No  devices  or  drugs  are  used  and  coitus  is  normal,  but  it  is 
restricted  to  periods  in  the  menstrual  cycle  during  which  conception 
is  thought  not  likely  to  occur.  In  1970,  6.4  percent  of  couples  used 
this  method. 

The  third  class  of  methods  includes  the  intrauterine  devices  of 
which  a  large  variety  are  in  use,  including  types  developed  quite 
recently  which  contain  drugs,  such  as  copper  or  hormones.  In  1970, 
7.4  percent  of  couples  used  this  method,  but  there  probably  has  been 
an  increase  in  their  use  since  then. 

Little  is  known  with  absolute  certainty  about  the  mechanism  of 
action  of  lUD's  in  humans,  but  we  know  much  of  their  mode  of  action 
in  various  experimental  animals.  The  effect  varies  considerably  from 
species  to  species,  ranging  from  sheep  in  which  lUD's  prevent  access 
of  the  sperm  to  the  uterus;  to  rabbits,  where  devices  interrupt  the 
reproductive  process  after  implantation.  In  most  animals,  however, 
lUD's  appear  to  be  effective  before  implantation  has  occurred.  This 
is  the  case  in  rodents,  hamsters  and  non-human  primates. 

lUD's  alter  the  environm.ent  of  the  uterus  so  that  it  is  inhospitable 
to  sperm.,  the  ovum  or  the  fertilized  ovum,  depending  on  which  is 
most  sensitive.  The  most  sensitive  element  in  sheep  is  sperm,  but  in 
most  others  it  is  the  ovum. 

We  know  little  about  the  mechanism  of  action  in  humans.  We  cannot 
state  with  certainty  how  the}''  work,  but  many  scientists  believe  that 
they  prevent  implantation.  Our  doubt  is  confounded  by  the  fact  that 
lUD's  are  not  alwaj^s  effective,  and  approximately  2  or  3  percent 
of  women  with  lUD's  in  place  become  pregnant  within  the  first  year. 

Thank  you  for  the  opportunity  to  review  these  important  topics. 
Dr.  Douglas  intends  to  discuss  the  two  other  main  classes  of  methods. 

Senator  Bayh  [presiding].  Wh}^  do  you  not  proceed. 

Prep.^red  Statement  on  the  Mechanism  of  Action  of  Oral  Contraceptives 
AND  Sterilization — Gordon  W.  Douglas,  M.D. 

Mr.  Chairman,  members  of  the  subcommittee,  I  wish  to  express  my  appreciation 
for  the  opportunity  to  present  testimony  on  this  subject  to  the  subcommittee. 

Oral  contraceptive  pills  have  been  under  investigation  since  1956,  and  in 
approved  clinical  use  since  1960.  Today,  nearly  one  third  of  women  practicing 
birth  control  employ  this  method,  and  the  number  of  present  and  former  users 
number  in  the  manj^  millions.  As  a  method,  oral  contraceptives  have  been  char- 
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acterized  by  a  very  high  degree  of  effectiveness,  approaching  100^,  and  by  a  high 
degree  of  safety,  substantially  greater  than  pregnancy  itself. 

Oral  contraceptives  fall  into  four  major  categories,  based  on  the  components 
of  the  pills,  and  the  timing  of  administration.  All  contain  one  or  both  of  two 
classes  of  chemical  substances,  estrogens  and  progestins,  which  function  in  the 
body  as  hormones : 

1.  Combination  pills — These  contain  both  estrogen  and  progestin,  and  are 
administered  daily  for  21  days,  with  an  interruption  of  7  days  before  a  new  cycle 
of  pill  use  is  begun. 

2.  Sequential  pills — During  the  first  14  days,  estrogen  alone  is  administered, 
followed  by  7  days  of  use  of  a  combination  of  estrogen  and  progestin.  Again  a 
7  day  interval  precedes  the  beginning  of  a  new  cycle  of  use. 

3.  Mini-piUs — These  contain  progestins  onlj-,  in  very  small  dosage,  and  are 
taken  continuously. 

4.  Post-Coital  (morning-after)  pills — These  contain  only  estrogen  in  high 
dosage,  and  are  started  within  72  hours  of  sexual  intercourse,  and  continued  for 
5  days. 

These  classes  of  contraceptive  pills  have  different  mechanisms  of  action,  and 
in  some  cases  more  than  one  mechanism  of  action,  which  accounts  for  the  very 
high  degree  of  effectiveness. 

Combination  Pills. — In  the  normal  young  woman,  ovulation  coincides  with 
a  rapid  rise  in  the  blood  of  luteinizing  hormone  (LH),  which  is  released  b}'  the 
pituitary  gland.  This  is  known  as  the  LH  Surge,  and  without  it,  ovulation"  does 
not  occur.  The  LH  surge  is  effectively  blocked  by  the  progestin  in  these  pills, 
and  ovulation  does  not  occur.  A  second  mechamism  is  exerted  by  estrogens, 
which  suppress  the  pituitary  hormones  responsible  for  development  of  the  ovarian 
follicle  in  which  the  eggresides.  Third,  the  progestin  component  alters  the  composi- 
tion of  cervical  mucus,  making  it  impenetrable  by  sperm.  It  is  believed  that  block- 
age of  ovulation  is  the  most  important  mechanism  in  these  pills,  and  the  other 
mechanisms,  if  invoked  at  all,  serve  to  guarantee  effectiveness.  Obviousl.y,  these 
pills  act  prior  to  fertilization,  and  make  it  impossible  for  fertilization  to  occur. 

Sequential  Pills. — These  pills  are  chosen  bj'  some  in  order  to  provide  a  more 
normal  menstrual  flow,  with  fewer  side  effects,  and  they  are  less  effective  than 
combination  pills.  The.v  pro\-ide  onlj^  estrogen  in  the  first  two  weeks,  which 
suppresses  the  normal  mechanism  for  growth  of  the  ovarian  follicle,  but  lack  the 
specific  block  to  ovulation  provided  by  progestins.  The  inclusion  of  progestins  in 
the  following  7  days  serves  no  contraceptive  purpose;  it  is  designed  only  to  regulate 
menstrual  flow.  Again,  these  pills  exert  contraceptive  effect  prior  to  fertilization, 
and  interfere  with  follicle  development  leading  to  ovulation. 

MinipiUs. — ■Thc'^e  pills  contain  only  a  minute  amount  of  progestins,  and  the 
dose  is  too  low  to  effectivelj^  block  the  LH  surge,  and  ovulation.  The  primary 
action  here  is  believed  to  be  alteration  of  the  cervical  mucus,  making  it  impene- 
trable by  sperm.  Consequently,  this  is  actually  a  barrier  method,  and  again  acts 
prior  to  ovulation.  However,  this  barrier  is  not  perfect,  and  pregnancies  can  rarely 
occur. 

Postcoital  Pills. — The  exact  mechanism  of  action  of  these  pills  is  not  known, 
but  the  fact  that  they  are  effective  if  administered  within  72  hours  of  sexual 
intercourse,  when  this  exposure  took  place  at  the  time  of  ovulation,  suggests 
that  they  may  act  primarily  to  prevent  fertilization.  It  is  known  that  thev  do 
act,  directly  and  indirectly,  on  the  endometrium,  or  lining  of  the  uterus,  making 
it  quite  unfavorable  for  implantation  of  the  fertilized  egg.  The  preparation 
of  the  endometrium  for  implantation  relies  heavily  on  progesterone,  supplied 
by  the  corpus  luteum  of  the  ovary,  and  the  manufacture  of  progesterone  is  markedly 
suppressed  by  postcoital  pills.  Another  action  of  these  pills  "is  to  alter  tubal  and 
uterine  muscular  activity,  possibly  disturbing  the  time  sequence  of  fertihzation. 

In  summary,  the  mechanisms  of  action  of  all  contraceptive  pills  except  post- 
coital pills,  are  believed  to  take  place  before  fertilization,  while  circumstantial 
evidence  suggest?  that  postcoital  pills  may  interfere>-ith  implantation,  and  also 
may  inhibit  successful  fertilization. 

Sterilization  as  a  method  of  birth  control  is  becoming  increasingly  popular,  and 
requires  httle  discussion.  The  various  methods,  in  men  and  women,  are  designed 
to  prevent,  by  surgical  interruption,  access  of  sperm  to  the  egg.  Thev  are,  with 
ciu-rent  technology,  safe,  effective,  and  by  design,  permanent  methods  of  birth 
control,  acting  to  prevent  fertilization. 
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STATEMENT  OF  GOEDON  W.  DOUGLAS,  M.D.,  PHOFESSOR  OF  OBSTET- 
RICS AND  GYNECOLOGY,  NEW  YORK  UNIVERSITY  SCHOOL  OF 
MEDICINE,  NEW  YORK,  N.Y. 

Dr.  Douglas.  I  am  Dr.  Gordon  W.  Douglas,  professor  of  obstet- 
rics and  g3^neco]og3^,  New  York  Universit}'^  School  of  Medicine,  New 
York,  N.Y. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  wish  to  express 
my  appreciation  for  the  opportunity  to  present  testimony  on  this 
subject  to  the  subcommittee. 

Oral  contraceptive  pills  have  been  under  investigation  since  1956, 
and  in  approved  clinical  use  since  1960.  Toda}^,  nearly  one-third  of 
women  practicing  birth  control  employ  this  method,  and  the  number  of 
present  and  former  users  number  in  the  many  millions.  As  a  method, 
oral  contraceptives  have  been  characterized  by  a  very  high  degree  of 
effectiveness,  approaching  100  percent,  and  by  a  high  degree  of  safety, 
substantially  greater  than  pregnancy  itself. 

Oral  contraceptives  fall  into  four  major  categories,  based  on  the 
components  of  the  pills  and  the  timing  of  administration.  All  contain 
one  or  both  of  two  classes  of  chemical  substances,  estrogen  and 
progestins,  which  function  in  the  body  as  hormones. 

First,  the  combination  pills.  These  contain  both  estrogen  and 
progestin,  and  are  administered  daily  for  21  days,  with  an  interruption 
of  7  dnjs  before  a  new  cycle  of  pill  use  is  begun. 

Second,  are  sequential  pills.  During  the  first  14  days,  estrogen  alone 
is  administered,  followed  by  7  days  of  use  of  a  combination  of  estrogen 
and  progestin.  Again,  a  7-day  interval  precedes  the  beginning  of  a  new 
cycle  of  use. 

Third  are  minipills.  These  contain  progestins  only,  in  very  small 
dosage,  and  are  taken  continuously. 

Fourth  are  postcoital  or  morning  after  pills.  These  contain  only 
estrogen  In  high  dosage,  and  are  started  within  72  hours  of  sexual 
intercourse,  and  continued  for  5  days. 

These  classes  of  contraceptive  pills  have  different  mechanisms  of 
action,  which  accounts  for  the  very  high  degree  of  effectiveness. 

First,  combination  pills.  In  the  normal  young  woman,  ovulation 
coincides  with  a  rapid  rise  in  the  blood  of  lutenizing  hormone,  or  LH, 
which  is  released  by  the  pituitary  gland.  This  is  known  as  the  LH 
surge,  and  without  it,  ovulation  does  not  occur.  The  LH  surge  is 
effectively  blocked  by  the  progestin  in  these  pills,  and  ovulation  does 
not  occur.  A  second  mechanism  is  exerted  by  estrogens,  which  suppress 
the  pituitary  hormones  responsible  for  development  of  the  ovarian 
follicle  in  which  the  egg  resides.  Third,  the  progestin  component  alters 
the  composition  of  cervical  mucus,  making  it  impenetrable  by  sperm. 
It  is  believed  that  blockage  of  ovulation  is  the  most  important  mech- 
anism in  these  pills,  and  the  other  mechanisms,  if  invoked  at  all, 
serve  to  guarantee  effectiveness.  Obviously,  these  pills  act  prior  to 
fertilization,  and  make  it  impossible  for  fertilization  to  occur. 

Sequential  pills.  These  pills  are  chosen  by  some  in  order  to  provide 
a  more  normal  menstrual  flow,  with  fewer  side  effects,  and  they  are 
less  effective  than  combination  pills.  They  provide  only  estrogen  in 
the  first  2  weeks,  which  suppresses  the  normal  meclianism  for  growth 
of  the  ovarian  follicle,  but  lack  the  specific  block  to  ovulation  pro- 
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vided  by  progestins.  The  inclusion  of  progestins  in  the  following 
7  days  serves  no  contraceptive  pm"pose;  it  is  designed  onl}^  to  regulate 
menstrual  flow.  Again,  these  pills  exert  contraceptive  effect  prior  to 
fertilization,  and  interfere  with  foUicle  development  leading  to  ovu- 
lation, 

jMinipills.  These  pills  contain  only  a  minute  amount  of  progestins, 
and  the  dose  is  too  low  to  effectively  block  the  LH  surge,  and  ovu- 
lation. The  primary  action  here  is  believed  to  be  alteration  of  the 
cervical  mucus,  making  it  impenetrable  by  sperm.  Consequently, 
this  is  actuaUy  a  barrier  method,  and  again  acts  prior  to  ovulation. 
However,  this  barrier  is  not  perfect,  and  pregnaDcies  can  rarely  occur. 

Postcoital  pills.  The  exact  mechanism  of  actions  of  these 
pills  is  not  known,  but  the  fact  that  they  are  effective  if  admmistered 
within  72  hours  of  sexual  intercourse,  when  this  exposure  took  place 
at  the  time  of  ovulation,  suggests  that  they  may  not  act  primarily 
to  prevent  fertilization.  It  is  kno-wTi  that  they  do  act,  directly  and 
indirectly,  on  the  endometrium,  or  lining  of  the  uterus,  making  it 
quite  uniavorable  for  implantation  of  the  fertilized  egg.  The  prepara- 
tion of  the  endometrium  for  implantation  relies  heavily  on  proges- 
terone, supplied  by  the  corpus-luteum  of  the  ovary,  and  the  manu- 
facture of  progesterone  is  markedly  suppressed  by  postcoital  pills. 
Another  action  of  these  pills  is  to  alter  tubal  and  uterine  muscular 
activity  possibly  disturbing  the  time  sequence  of  fertilization. 

In  summary,  the  mechanisms  of  action  of  all  contraceptive  pills 
except  postcoital  pills,  are  believed  to  take  place  before  fertilization, 
while  circumstantial  evidence  suggests  that  postcoital  pills  may  in- 
terfere with  implantation,  and  also  may  inhibit  successful  fertilization. 

Sterilization  as  a  method  of  birth  control  is  becoming  increasingly 
popular,  and  requires  little  discussion.  The  various  methods,  in  men 
and  women,  are  designed  to  prevent,  b}^  surgical  interruption,  access 
of  sperm  to  the  egg.  They  are,  with  current  teclmology,  safe,  effective, 
and  by  design,  permanent  methods  of  birth  control,  acting  to  prevent 
fertilization. 

Senator  Bayh.  Thank  you  very  much.  Dr.  Corfman  and 
Dr.  Douglas.  I  apologize  for  my  tardy  arrival.  I  found  difficulty  in 
extracting  myself  from,  a  meeting  involving  some  very  important 
constituents.  I  am  sorry  I  kept  you  waiting.  I  appreciate  the  fact 
that  my  distinguished  colleague  from  North  Dakota  got  our  hearing 
started  this  morning. 

Dr.  Corfman,  in  your  statement  you  mentioned  that  the  data 
that  you  based  your  conclusions  on  were  the  result  of  a  survey  of 
married  women  and  unmarried  women.  That  might  not  necessarily 
substantiate  this  data  or  the  statistics  might  be  different. 

Is  that  a  significant  factor  in  looking  at  the  overall  effect  on  the 
total  women  population  in  the  country? 

Dr.  CoRFJviAN.  The  data  that  I  presented  came  from  surveys  about 
contraceptive  practices  done  recurrently  in  this  country.  Such  surveys 
involve  only  married  women.  We  have  reason  to  believe  that  women 
who  are  unmarried  are  more  apt  to  use  other  methods,  particularly 
the  lUD.  Many  of  the  women  who  attend  public  clinics  subsidized 
by  the  Department  are  unmarried  and  therefore  would  not  be  partic- 
ipants in  the  survey. 
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Senator  Bayh.  Do  the  public  climes  or  the  health  service  or  some 
other  agency  of  our  Government  have  the  data  as  far  as  the  popula- 
tion who  use  public  health  clinics? 

Dr.  CoRFMAN.  Yes.  I  cannot  answer  that  with  expert  knowledge, 
but  the  Department  probably  has  data  on  the  use  of  different  con- 
traceptive methods  in  clinics.  I  suggest  that  the  cpiestion  be  directed  to 
Dr.  Louis  Hellman,  who  is  the  Deputy  Assistant  Secretar}-  for  Popu- 
lation Affairs. 

Senator  Bayh.  Could  either  or  both  of  you  gentlemen  give  us  some 
more  information  about  the  kind  of  experimental  research  that  is 
being  done  with  lUD's  in  animals?  1  understand  some  of  this  is  being 
clone  as  far  as  humans  are  concerned. 

Could  you  give  us  an  idea  about  the  strength  and  Aveaknesses  and 
the  possibiUty  of  this  particular  device  continuing  or  being  changed 
and  the  accuracy  of  the  results  that  you  feel  from  the  figures? 

Dr.  CoRFMAN.  As  far  as  helping  us  understand  how  they  work? 

Senator  Bayh.  Yes,  and  whether  the  experiments  have  been  done  in 
animals.  What  reliability  do  they  have  as  far  as  the  reaction  of  the 
device  on  humans? 

Dr.  CoRFMAN.  I  attempted  to  review  that  information  in  my 
statement.  The  fact  is  that  we  shall  probably  never  know  for  certain 
how  lUD's  work  on  humans.  To  start  with,  we  shall  never  know  with 
complete  accvu-acy  how  normal  reproduction  occurs.  For  example, 
I  doubt  if  we  shall  ever  actually  observe  the  fertihzation  process.  Such 
research  would  be  unethical. 

We  know  a  very  great  deal  of  how  lUD's  Avork  in  animals,  and  I 
did  mention  that  they  have  a  wide  variety  of  effects  depending  on  the 
species. 

Senator  Bayh.  That  is  why  I  asked  the  cjuestion  about  the  rela- 
tionship to  the  effect  they  might  have  on  women. 

Dr.  CoRFMAX.  The  closest  animal  model  is  the  subhuman  primate, 
the  monkey.  The  conclusion  from  that  work  is  that  lUD's  prevent 
implantation.  They  may  or  may  not  inhibit  fertilization.  Perhaps 
Dr.  Douglas  would  like  to  add  to  that. 

Senator  Bayh.  If  you  share  each  other's  views  and  support  one 
another — or  if  you  have  differences — very  frankly  we  would  like  to 
know  because  this  is  one  of  the  key  questions,  I  think. 

Dr.  Douglas.  Our  work  in  this  area  has  been  clinical.  It  has  gen- 
erally been  directed  toward  demonstration  of  the  safety  and  effective- 
ness of  lUD's  in  women.  We  have  utilized  over  the  years  quite  a  few 
different  kinds  of  devices  and  currently  are  concerned  along  two  lines. 
One  of  them,  is  the  mechanism  of  action  along  with  the  effectiveness 
of  intrauterine  devices  with  a  copper  content  or  with  slowly  released 
progestins  contained  in  the  device.  These  were  referred  to  by  Dr. 
Corfman.  It  appears  that  the  device  itself  can  be  smaller^ — that  it  is 
very  v\^ell  tolerated  under  these  circumstances  and  the  side  effects 
are  quite  minimal. 

The  second  area  of  investigation  has  to  do  with  the  location  of 
these  devices  in  the  uterus  over  considerable  periods  of  time.  Cur- 
rently, recommendations  are  made  for  removal  and  replacement  of 
the  devices  after  3,  4  or  5  years. 

Som.e  of  our  studies  are  showing,  without  much  in  the  way  of  symp- 
toms, that  the  device  does  become  at  least  partially  embedded  in 
the  wall  of  the  uterus.  And  this  property  is  dift'erent  for  different 
kinds  of  devices. 
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The  only  contribiition  I  can  make  with  regard  to  the  mode  of 
action  is  a  very  indirect  chnical  observation;  that  is  that  ectopic 
pregnancy,  tubal  or  ovarian  pregnancy,  is  a  well-known  phenomenon 
in  patients  using  the  intrauterine  devices  and  it  is  not  an  increased 
observation  with  other  forms  of  contraceptives.  So  the  implication 
I  would  draw  clinically  is  this  supports  the  notion  that  the  devices 
work  by  local  action,  interfering  with  implantation  of  the  fertilized 

egg. 

Senator  Bayh.  Is  that  pretty  much  what  you  feel,  also,  Dr. 
Corf  man? 

Dr.  CoRFMAN.  Yes. 

Senator  Bayh.  The  reason  that  this  is  very  significant  in  these 
hearings,  as  I  am  sure  you  understand,  there  are  many  people  who 
feel  that  life  does,  in  fact,  begin  upon  fertilization.  Thus,  if  that  defi- 
nition is  accepted  and  incorporated  in  the  Constitution,  then  any 
device  or  substance  that  is  used  by  a  woman  that  would  prohibit 
that  life  from  continuing  would  be  an  abortive  agent. 

Is  that  an  accurate  assessment? 

Dr.  CoRFMAN.  Yes,  but  the  fact  is  we  do  not  know  how  lUD's 
work,  and  for  this  reason  we  cannot  determine  if  they  are  effective 
before  or  after  fertilization.  We  can  only  infer  from  animal  evidence. 

Senator  Bayh.  I  must  say,  in  listening  to  both  of  you  gentlemen, 
it  does  not  give  me  much  comfort  to  suggest  that  we  are  talking  about 
a  constitutional  amendment  and  based  on  the  evidence,  you  do  not 
know  how  you  can  prove  it.  You  both  suggest — at  least  I  understood 
you  thought — it  dealt  ^\^th  preventing  implantation.  If  I  am  ^^^•ong, 
that  3'ou  were  not  absoluteh"  certain  about  the  other  one,  as  far  as 
the  other  substances  and  devices,  there  is  a  rather  high  degree  of 
certainty  in  your  minds  that  that  is  a  matter  that  prohibits 
fertilization. 

Dr.  Douglas.  I  think  I  ma}^  be  able  to  clarify  some  of  the 
problems — and  it  is  a  somewhat  ambiguous  area. 

As  you  mil  recall  from  m}^  testimony,  in  talking  about  oral  contra- 
ceptive pills,  I  explained  that  there  were  at  least  four  dift'erent  w?.js, 
in  which  these  pills  could  act  to  provide  contraceptive  protection. 
In  fact,  it  is  a  problem  to  decide  which  one  of  these  is  the  one  that 
does  the  job.  The  fact  that  the  pill  will  stop  ovulation  is  probably 
the  one  which  acts  as  a  contraceptive.  The  other  mechanisms  are 
always  there.  I  think  the  same  is  true  with  an  intrauterine  device. 
It  may  well  be  that  these  act  in  the  uterus  to  inhibit  or  to  impair 
implantation  of  the  fertilized  egg.  It  is  by  no  means  impossible  that 
they  also  act,  and  perhaps  act  in  a  major  way,  to  prevent  or  alter  the 
timing  of  fertilization.  The  fact  that  they  act  in  two  or  three  different 
modes  does  not  allow  us  to  select  one  which  is  the  important  one  from 
the  point  of  view  of  this  proposed  amendment. 

Senator  Bayh.  I  must  say  that  I  think  it  is  extremely  important 
from  the  point  of  view  that  we  trjT-  to  find  an  answer ;  maybe  there  is 
no  answer. 

Dr.  CoRFMAX.  May  I  elaborate? 

Senator  Bayh.  Please. 

Dr.  Corf:»iax.  I  would  certainh'  support  what  Dr.  Douglas  said. 
V7e  all  agree  that  lUD's  prevent  implantation.  The  confusion  resides 
around  what  other  effect  they  may  have. 

There  are  some  data  to  suggest  that  sperm  may  be  inhibited  from 
access  to  the  uterus — and  Dr.  Douglas  referred  to  the  fact  that  the 
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function  of  the  tubes  may  be  altered.  We  simply  do  no  t  know  how  far 
back  the  process  is  affected.  It  may  affect  fertilization  or  it  may  not. 
It  may  in  some  women,  it  may  not  in  other  women. 

Senator  Bayh.  Is  there  a  way  of  finding  out?  Can  it  be  determined 
how  far  back  an  lUD  affects  the  process?  Some  data  will  do  one  thing, 
another  will  do  another. 

Dr.  CoRFMAN.  We  have  studied  this  problem  at  NIH  for  several 
years.  Some  of  the  information  we  have  referred  to  is  based  upon 
that  research.  This  is  a  problem  that  will  not  be  answered  soon.  It 
will  take  some  years  for  us  to  be  absolutely  sure  how  lUD's  work, 
and  we  may  never  know.  We  have  to  face  that  fact  that  there  are 
some  questions  in  science  we  cannot  answer. 

Dr.  Douglas.  Certainly,  doing  clinica)  research  on  human  beings 
on  a  question  of  this  kind  is  extremely  difficult  within  the  constraints 
that  very  properly  are  placed  on  clinical  research.  Because  this  is  a 
very  well-hidden  process  we  are  talking  about,  and  there  are  not  too 
many  opportunities  to  observe  it,  even  if  you  were  allowed  to  do  so. 

I  think  the  opportumty  to  learn  about  this  in  human  beings  is  going 
to  be  a  very  occasional  event  and  a  very  slow  accumulation  of 
knowledge. 

Senator  Bayh.  Do  either  one  of  you  gentlemen  have  thoughts  you 
care  to  share  with  us  on  what  point  you  think  life  begins? 

Dr.  CoRFMAN.  I  shall  respond  if  you  like.  Of  course,  I  am  speaking 
for  myself.  There  is  certainly  no  NIH  policy  on  such  an  issue. 

Senator  Bayh.  You  do  not  have  to  answer  the  question. 

Dr.  CoRFMAN.  I  shall  be  pleased  to  try.  It  is  a  very  important  topic. 

This  is  something  that  certainly  is  a  matter  of  opinion.  There  is  a 
good  case  to  say  that  there  is  no  identifiable  point  in  time  where  life 
begins.  The  sperm  is  a  living  cell  and  so  is  the  ovum.  As  I  pointed  out 
in  my  testimony,  fertilization  is  a  process  that  requires  at  least  several 
hours,  so  it  is  hard  to  imagine  when  during  that  process  you  might 
say  that  a  new  life  has  begun.  So  I  would  take  the  position  that  life 
is  a  process,  that  the  beghming  of  life  is  part  of  this  process,  and  that 
there  is  no  single  moment  where  it  begins. 

As  far  as  when  human  life  begms,  that  is  not  a  scientific  issue.  It  is 
an  ethical  and  religious  issue.  It  is  not  a  scientific  issue  because  we 
have  no  definition  of  what  it  is  to  be  human  in  this  context. 

I  do  not  know  whether  Dr.  Douglas  shares  my  position  or  whether 
he  wishes  to  say  anything  about  that. 

Dr.  Douglas.  I  have  views  which  certainly  have  been  stated  by 
other  people  before  on  the  issue  of  when  does  life  begin. 

In  the  sense  of  biological  science,  I  think  the  obvious  answer  is  that 
it  is  a  continuous  process  which  goes  on  over  all  of  time,  and  that  our 
problem  is  not  say  when  there  is  no  life  or  when  a  life  is  gomg  to  come 
to  an  end,  but  to  talk  about  the  mdividual  and  when  it  can  be  recog- 
nized as  an  individual  example  of  life. 

To  me,  the  process  of  fertilization  is  one  obviously  nece<^sary  event 
in  the  course  of  development.  And  the  course  of  development,  I  think, 
then  has  to  proceed  to  a  point  where  medically  or  ethically  or  legally 
we  can  define  an  individual. 

My  personal  satisfaction  in  dealing  with  problems  of  this  kind,  I 
find,  is  that  it  is  most  practical  and  appropriate  to  recognize  as  an 
individual  a  developmg  human  who  can  be  expected,  with  all  forms  of 
life  support,  to  survive  outside  of  the  uterus.  This  moment  is  going 
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to  be  pushed  back  by  events  in  technology.  Nevertheless,  it  is  a  definite 
event  that  permits  you  to  recognize  an  individual  with  potential  for 
individual  further  development. 

Some  recent  work  has  tried  to  pin  this  down  in  some  very  scientific 
terms  in  terms  of  brain  development.  That  has  already  been  utilized 
to  determine  the  moment  of  death — when  brain  waves  stop. 

I  tliink  the  origin  of  hfe  is  not  a  medical,  but  a  legal  or  ethical 
question.  Living  matter  goes  on  from  generation  to  generation.  There 
is  no  interruption  in  this.  The  definition  of  an  individual  is  another 
matter.  The  moment  of  fertilization  and  the  importance  that  is 
attached  to  it  is,  again,  as  Dr.  Corfman  said,  a  legal  and  ethical  prob- 
lem, because  it  is  very  difficult  to  define  when  fertihzation  occurs — 
and'  indeed,  young  eggs  do  divide  even  without  fertilization  under 
some  chcumstances. 

Senator  Bayh.  What  data  do  we  have  that  tehs  us  when  brain 
waves  start  in  fetuses? 

Dr.  Douglas.  I  was  referiing  to  work  that  was  presented  yester- 
day in  New  York  that  mdicated  studies  of  prematurely  born  infants 
dying  of  natural  causes  do  exhibit  characteristic  alteration  in  their 
brain  waves.  These  can  be  matched  with  some  degree  of  coherence 
vnth  the  actual  structural  findings  in  the  development  of  the  brain. 
The  implication,  as  reported  in  the  New  York  Times  this  morning, 
was  that  there  was  a  definition  that  has  not  yet  been  apphed  to  vi- 
ability, which  may,  indeed,  permit  us  to  identify,  in  a  scientific  way, 
the  time  when  viability  can  be  assumed,  and  a  good  presumption  of 
further  development  can  be  made. 

Senator  Bayh.  How  many  women  in  the  country  are  presently 
using  the  intrauterine  device? 

Dr.  Corfman.  We  would  say  about  1  or  2  million  users  in 
this  country.  We  could  provide  more  cun-ent  information  on  con- 
traceptive use  if  you  like. 

Senator  Bayh.  I  would  appreciate  it. 

I  -yield  to  my  coUeague  from  North  Dakota. 

Senator  Burdick.  I  direct  this  question  to  Dr.  Douglas,  or  either 
one  of  you  gentlemen. 

I  notice  in  your  postcoital  pill,  you  say  that  the  pills  are  effectively 
administered  within  72  hours  of  sexual  intercourse. 

Let  me  give  you  a  hypothetical. 

Suppose  a  young  lady  is  raped  about  2  o'clock  in  the  morning  axid 
the  next  morning  goes  to  a  doctor  or  hospital  and  she  is  treated  with 
first  aid,  or  at  that  time  she  would  be  given  one  of  these  postcoital — • 
or  morning  after — pills.  You  say  72  hours  it  is  effective.  At  what 
point  during  the  rape  and  the  72  hours  would  you  say  life  begins? 

Dr.  Douglas.  To  me,  the  situation  described  would  certainly 
imply  that  if  the  rape  had  taken  place  at  approximately  the  time  of 
ovulation  and  the  sperm,  therefore,  had  access  to  a  newly  delivered 
egg,  that  what  we  know  about  fertilization  would  certainly  imply 
durmg  the  latter  part  of  that  72-hour  period,  fertihzation  had  aheady 
taken  place. 

I  think  that  is  what  \'ou  wanted  to  know:  Could  fertilization  have 
taken  place  before  the  72  hours  is  up. 

Senator  Burdick.  Suppose  6  hours  later. 

Dr.  Douglas.  I  would  say  6  hours  would  be  too  short. 

Senator  Burdick.  There  would  be  no  fertilization? 
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Dr.  CoRFMAN.  It  depends  ro  much  on  when  this  event  occurs  in  the 
woman's  menstrual  cycle,  and  that  would  determine  where  the  egg  is. 
If  coitus  occurs  when  the  ovum  is  actually  in  the  tube,  sperm  probably 
will  get  there  in  time  to  have  fertilization  take  place.  And  then  the 
woman  would  take  the  pills,  and  they  would  inhibit  implantation. 

Your  question  realh^  refers  to  when  life  begins.  Both  of  us  responded 
that  we  are  not  sure  when  it  begins.  It  may  be  a  process.  We  can  say 
that  taking  the  pills  could  be  effective  after  fertilization  and  before 
implantation. 

Senator  Burdick.  That  could  happen  in  as  early  as  6  hours? 

Dr.  CoRFMAN.  Yes. 

Senator  Burdick.  Thank  3'ou. 

No  further  questions. 

Senator  Bayh.  To  extend  that  area  of  questioning  a  bit,  do  you  feel 
that  adequate  treatment  after  rape  can,  mth  a  high  degree  of  cer- 
tainty or  absolutely  prohibit  pregnancy  from  occurring? 

Dr.  CoRFMAN.  I  would  not  say  with  absolute  certainty,  but  with  a 
very  high  degree  of  certainty,  if  treatment  is  instituted  at  an  appro- 
priate time,  then  pregnancy  can  be  effectively  prevented. 

Senator  Bayh.  What  is  our  guideline  for  that  degree  of  certainty, 
recognizing  that  it  would  be  different  ^^■ith  different  life  cycles — cycles 
of  ovulation.  What  is  the  minimum  we  are  talking  about? 

Dr.  CoRFMAN.  The  recommendation  is  that  women  start  taking  the 
pills  within  3  days  after  exposure.  That  is  based  on  good  data  from 
various  centers,  including  the  University  of  Michigan.  If  the  woman 
starts  the  pills  after  3  days,  the  risk  of  pregnancy  increases.  This  is  the 
basis  of  the  FDA's  decision  to  permit  a  label  change  for  DES  to 
permit  postcoital  use. 

Senator  Bayh.  W'ould  you  care  to  hazard  a  guess  as  to  how  effective? 

Dr.  CoRF.AiAN.  Certainly  above  90  percent. 

Senator  Bayh.  Above  90  percent? 

Dr.  Corfman.  Yes.  According  to  data  from  Ann  Arbor,  when  DES 
is  taken  according  to  directions  there  are  essentiall}^  no  failures. 

Senator  Bayh.  Of  course,  at  that  stage  of  the  game,  as  Senator 
Burdick  and  Dr.  Douglas  discussed,  there  is  no  question  that  we  are 
dealing  with  life  if  we  are  talking  about  life  as  defined  uj^on  fertilization. 
L    Dr.  Corfman.  Yes,  that  is  possible. 
I    Senator  Bayh.  Let  me  go  to  the  DES  situation. 
^'  Are  you  gentlemen  all  concerned  about  the  safety  factor  DES? 
P'  Dr.  Corfman.  May  I  ste])  back  for  just  a  moment  and  say  that 
there  is  some  data  from  animals  to  suggest  that  DES  works  by  altering 
the  function  of  the  tube  so  the  egg  is  brought  down  too  fast.  If  that  is 
the  case  in  humans,  then  DES  functions  by  preventing  fertilization. 

Therefore,  I  would  not  be  comfortable  in  agreeing  that  we  are 
certain  that  DES  works  after  fertilization.  In  a  sense,  we  are  in  the 
same  quandry  with  DES  that  we  are  with  lUD's;  that  is,  we  don't 
know  if  they  work  before  or  after  fertilization. 

I  wonder  if  Dr.  Douglas  agrees  with  me.  This  is  an  im])ortant  point. 

Dr.  Douglas.  This  is  another  example  of  what  I  mentioned  earlier, 
that  many  of  these  methods  have  more  than  one  potential  way  in 
which  they  can  be  effective.  It  is  really  a  question  of  deciding  which 
one  is  the  most  prominent  and  dramatic  way  in  which  pregnancy  is 
prevented. 
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I  am  aware  of  the  fact  that  DES  does  alter  the  activity'  of  the 
tube;  but  whether  this  alteration  is  the  one  that  makes  it  an  effective 
method  to  prevent  a  i)regnancy  from  occurring,  I  do  not  know.  And 
I  think  that  we  probably  will  never  know. 

In  regard  to  the  safety  of  DES,  I  am  very  concerned  with,  the 
safet}?^  of  this  medication  with  regard  to  an  ongoing  pregnancy, 
because  it  was  discovered  5  years  ago  that  this  medication,  given  to 
pregnant  women,  did  result  in  vaginal  malformation  and  malignant 
tumors,  in  their  female  offspring. 

Senator  Bayh.  Before  we  leave  this  other  period,  I  want  to  make 
certain  that  I  understand  what  you  said. 

As  best  3'ou  can  understand,  realizing  that  the  state  of  science  is 
not  as  exact  as  we  would  always  like  to  have  it,  if  a  person  uses  it 
within  72  hours  and  takes  this  postcoital  treatment  in  the  72-hour 
period,  regardless  of  the  impact  it  had  on  the  tube,  there  are  going  to 
be  a  number  of  cases  where  fertilization  had  already  occurred. 

Dr.  CoRFMAX.  Not  necessarily,  Mr.  Chairman. 

If  DES  works  by  bringing  the  ovum  do\vii  too  fast,  the  ovum  would 
then  be  in  a  position  where  fertilization  cannot  occur  because  the 
environment  is  not  appropriate.  Normal  fertilization  must  take  place 
in  the  upper  part  of  the  tube,  so  if  the  egg  is  in  the  wrong  place  when 
the  sperm  arrives,  fertilization  will  not  occur. 

Senator  Bayh.  Are  you  saying  that  there  are  practically  no  chances 
of  the  egg  being  in  a  position  at  the  time  of  intercourse  that  fertilization 
v^-JW  not  take  place  within  72  hours.  Can  you  say  that? 

Dr.  Douglas.  Mr.  Chairman,  I  certainly  agree  that  if  this  method 
works,  sa^',  toward  the  end  of  that  72-hour  interval,  that  there  is  a 
strong  presumption  that  fertilization  had  already  occurred  during  the 
period  of  time  in  which  an  egg  can  be  fertilized  after  it  is  ovulated  far 
shorter  than  72  hours;  it  is  probably  closer  to  12.  If  a  woman  in 
midc^xle,  having  ovulated  and  being  sexually  exposed,  it  seems  to 
me  that  it  is  reasonable  to  assure  that  fertilization  is  going  to  take 
place  much  more  rapidly  than  72  hours.  The  mere  fact  that  this  method 
works  for  as  long  as  72  hours  after  intercoiu'se  is,  to  me,  evidence 
along  the  lines  of  the  effect  in  the  uterus  itself. 

Senator  Bayh.  As  I  have  said  to  other  A^^itnesses,  I  find  myself 
amazed  by  my  lack  of  reluctance  to  ask  cpiestions  like  this.  Six  months 
ago,  maybe  a  little  longer  than  that,  I  would  not  have  thought  of  it. 
If  we  are  going  to  get  to  the  fimctioning  in  the  human  boch'  and  deal 
\^^th  this  question  of  life  and  the  effect  that  certain  devices  or  sub- 
stances have  on  it,  we  have  to  talk  about  some  of  these  rather  personal 
questions.  I  have  forgotten  my  biology  1. 

How  long  does  it  take  the  egg,  now,  to  go  down  the  tube? 

Dr.  CoRF.MAN.  Fertilization  takes  place  in  the  upper  part  of  the 
tube.  About  6  to  7,  maybe  5,  days  must  pass  before  implantation 
occurs.  Of  course,  we  are  not  absolutely  certain  about  humans  since 
this  calculation  is  based  on  studies  in  nonhuman  primates. 

Senator  Bayh.  Dr.  Douglas,  would  you  get  back  to  the  dangers  of 
DES,  as  far  as  pregnancy  is  concerned,  please. 

Dr.  Douglas.  I  very  much  wanted  to  finish  that  statement. 

I  pointed  out  that  there  is  a  recent  example  of  how  this  particular 
drug  can  have  very  delayed  effects.  For  that  reason,  I  think  under 
some  circumstances  we  should  be  ver}'  much  concerned  about  the 
safety. 
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This  DES  that  we  are  speaking  of,  however,  is  an  estrogen  of  very 
considerable^ standing.  It  has  been  available  for  a  very  long  time,  and 
it  was  certainly  widely  utilized  many  years  ago  in  the  treatment  of 
various  gynecological  conditions.  Thus  far,  we  have  seen  in  that 
group  of  patients  no  prolonged  serious  aftereffects. 

I  think  the  major  concern  about  DES  is  the  effect  on  a  continuing^ 
pregnancy,  and  not  so  much  in  this  area  of  use. 

Senator  Bayh.  That  is  on  female  children. 

Dr.  Douglas.  Female  children. 

Senator  Bayh.  Would  you  care  to  give  us  your  thoughts,  whether 
you  concur  in  HEW's  recent  decision  to  continue  the  use  of  the 
postcoital  pill? 

Dr.  Douglas.  I  completely  concur  with  that  decision.  I  think  that 
utilized  in  this  way  it  is  an  effective  and  very  appropriate  use  of  it. 

Senator  Bayh.  You  are  not  concerned  in  that  particular  form  of  use 
that  cancer  in  females  maj^  occur  if  the  pregnancy  continues.  If  you 
fail,  is  the  incidence  significant  at  all? 

Dr.  Douglas.  Dr.  Corfman  may  be  able  to  quote  on  this,  but  I 
was  under  the  impression  that  the  recommended  use  was  a  quite 
high  dosage  in  a  very  rigidly  specified  period  of  time  to  insure  that 
this  did  not  happen. 

Senator  Bayh.  Yes;  that  is  accurate. 

There  was  a  study  at  Ann  Arbor  that  had  been  done,  where  the 
doctor  had  come  to  the  conclusion  that  this  was  not  being  used  for 
emergency,  if  that  definition  should  be  considered;  but  rather  it  was 
more  used  as  a  contraceptive. 

Dr.  Corfman.  It  is  from  that  data  that  the  FDA  decision  was  largely 
made.  I  think  the  cancer  problem' — it  really  does  not  relate,  as  far 
as  postcoital  pUls  are  concerned.  The  issue  is  twice  removed.  In  the 
first  place,  in  order  to  induce  vaginal  cancer  in  offspring,  women 
have  to  take  large  dosages  for  a  long  time,  quite  late  in  pregnancy, 
much  later  than  at  the  time  of  conception. 

Senator  Bayh.  It  has  to  be  relatively  late  in  pregnancy? 

Dr.  Corfman.  Yes.  DES  must  be  taken  between  70  and  80  daya 
of  pregnancy  in  order  to  induce  this  effect  on  the  vagina  of  a  female 
fetus. 

Second,  women  who  take  the  pill  do  not  intend  to  be  pregnant. 
They  are  taking  it  for  that  reason,  so  the  likelihood  of  having  a  fetus 
is  much  removed. 

DES  is  a  unique  medication.  It  is  currently  the  only  pill  that  can 
be  taken  to  prevent  pregnancy  after  an  unprotected  intercourse. 
We  have  two  clinical  studies  underway  at  NIH  to  develop  a  post- 
coital pill  that  does  not  have  this  theoretical  hazard.  Until  those 
studies  are  completed,  DES  is  the  only  medication  that  is  available 
for  this  use.  Although  the  use  is  quite  small,  it  is  certainly  important 
to  those  women  who  take  it. 

I  understood  you  to  say  that  some  doctors  report  that  women 
may  take  DES  repeatedly.  That  may  be  true,  but  DES  makes 
women  quite  ill.  Almost  all  of  them  have  nausea  and  vomiting. 
Some  of  us  believe  that  women  probably  avoid  repeated  use. 

Perhaps  Dr.  Douglas  will  comment  on  this  point. 

Dr.  Douglas.  I  have  never  seen  a  patient  who  has  been  through 
this  twice.  As  Dr.  Corfman  says,  5  days  of  this  given  in  a  dosage 
which,  I  suppose  on  a  daily  basis  is  100-fold  greater  than  you  would 
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use  for  any  other  purpose,  usually  results  in  very  considerable  nausea, 
cramps.  It  is  a  distressing  experience  for  several  days. 

Senator  Bayh.  It  is  not  the  kind  of  practice  that  would  be  followed 
day  after  day  after  daj^"  in  a  contraceptive  way? 

Dr.  CoRFMAN.  No.  It  also  interrupts  the  menstrual  cycle  so  that 
the  woman  will  have  irregular  bleeding. 

Senator  Bayh.  The  concern  that  has  been  expressed  in  the  Delaney 
amendment,  as  far  as  percentages  are  concerned,  is  the  concern 
expressed  b^'  the  Congress,  which  is  a  matter  in  the  hearings.  As  far 
as  the  decision  right  now,  as  to  the  use  of  DES,  does  that  present 
a  different  problem — a  problem  at  all  as  far  as  you  are  concerned? 
Five  days  of  very,  very  high  dosage  compared  to  the  amount  that  we 
have  been  able  to  track?  Yesterday  they  were  talking  about  0.2  and 
0.5  parts  per  billion.  To  the  average  layman,  that  is  certainly  what  I 
am  in  this  field,  and  concerned  about  0.2  parts  per  billion  in  cattle 
feed,  that  is  not  accurate.  It  is  the  liver  tissue,  I  guess.  Is  that  com- 
parable m  any  way  to  a  much,  much  larger  dosage.  This  is  for  a  shorter 
period. 

Dr.  Corfmax.  Speaking  as  a  plwsician,  I  think  that  with  proper 
instructions  DES  is  unique  enough  to  warrant  controlled  use. 

Senator  Bayh.  There  are  other  forms  of  the  estrogenic  drugs  as 
well  as  DES — the  one  that  is  concerned  here.  If  this  can  be  confined 
to  emergency  treatment  and  emergency  use,  as  doctors  would  describe 
it,  and  not  become  sort  of  a  traditional  resort  to  a  careless  night 
before,  then  we  do  not  have  that  kind  of  concern.  But  if  there  has 
been  a  lowering  of  the  standards  or  an  unwillingness  to  accept  the 
possibility  of  long-term  danger,  then  we  have  problems. 

Let  me  ask  a  related  question,  because  many  of  us  are  trying  to 
come  to  grips  with  this  problem  and  are  doing  everything  we  can  to 
search  for  alternatives  to  abortion. 

Is  our  Government  doing  enough  as  far  as  research  in  finding  other 
ways  in  the  prevention  of  the  abortion  problem  arising  in  the  area 
of  contraception.  Should  we  be  doing  more  with  the  concern  about 
taking  unborn  lives — however  you  define  life  for  one  r  jason  or  the 
other — should  we  do  more  about  preventing  the  situation  from  occur- 
ring in  the  first  place? 

Dr.  CoRFMAN.  It  is  certainly  the  position  of  physicians  that  we 
should  avoid  abortions  by  providing  adequate  family  planning 
services  and  by  improving  contraceptives  available  for  people  to  use. 
Abortion  certainl}''  is  not  a  pleasant  procedure  for  anyone.  As  to 
whether  we  are  doing  enough  research,  perhaps  I  should  defer  since 
I  am  part  of  the  program. 

Senator  Bayh.  I  do  not  see  why  you  would  be  reticent  about 
responding.  My  personal  feehng  from  the  short  period  of  time  I  have 
been  on  the  Appropriations  Committee,  particularly  on  a  subcom- 
mittee on  HEW  and  some  of  our  health  institutes,  is  that  most 
professionals  feel  they  ought  to  be  doing  more. 

I  think  you  can  come  to  the  conclusion — I  am  not  urging  you  to  do 
this — just  as  far  as  this  Senator  is  concerned,  that  more  should  be 
done  without  that  being  a  self-abatement. 

Dr.  Douglas.  Mr.  Chairman,  I  do  not  suffer  from  any  constraints 
in  this  at  all.  I  do  feel  I  should  make  a  very  strong  statement  that  I 
feel  there  is  a  great  need  for  the  development  of  contraceptive  tech- 
nology which  so  far  has  been  employed.  I  think  the  phrase  that  is  in 
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use  is  a  "cafeteria  approach."  We  have  five,  six,  or  seven  methods, 
each  of  which  has  its  own  apphcation  for  certain  kinds  of  people  by- 
preference.  We  need  more  of  the  methods  and  we  must  develop  them. 
This  in  many  cases,  as  Dr.  Corfman  could  sa}^,  depends  on  developing 
basic  knowledge  about  reproduction.  Until  this  is  elaborated  in  a 
much  more  profound  and  extensive  way  than  it  is  at  the  present  time, 
I  think  we  wih  always  have  the  abortion  problem. 

The  second  part  of  this  has  not  been  mentioned  and  really  should 
be.  It  is  the  very  urgent  need  for  education  so  the  methods  now 
available  are  utilized  effectively^  I  think  this  is  an  area  that  needs 
much  more  attention  than  it  has  received  thus  far. 

Senator  Bayh.  I  realize  that  in  some  people's  minds  the  use  of 
anything  that  interferes  with  the  normal  human  c^'cle  is  somehow 
immoral.  Without  arguing  that  point,  there  are  a  lot  of  people  that  do 
believe  they  should  have  a  greater  control  over  their  own  bodies,  and 
a  lot  of  people  who  want  to  exercise  reasonable  precautions  so  they 
will  not  have  to  have  abortions.  It  would  seem  to  me  it  would  make 
much  more  sense  for  us  to  use  the  capacity  of  our  scientists  and 
researchers  to  find  a  way  that  we  could  deal  with  that  jiroblem,  so 
that  even  to  those  who  have  a  religious  or  moral  conviction  that  would 
l)rohibit  them  personally  from  using  artificial  devices,  this  would  be 
less  of  a  moral  burden  to  carry  than  for  somebody  to  be  put  in  a 
position  where  they  would  have  to  choose  between  taking  what  they 
would  describe  as  life  or  letting  an  unwanted  child  be  born. 

Do  3'ou  think  that  we  should  be  doing  more — Dr.  Corfman,  could 
we  be  doing  more? 

Dr.  Corfman.  Certainly. 

Senator  Bayh.  How  much  are  we  spending  in  this  area  right  now? 

Dr.  Corfman.  On  the  development  of  new  contraceptives? 

Senator  Bayh.  Or  stud3dng  old  ones  to  see  how  effective  they  are. 

Dr.  Corfman.  We  are  spending  about  $11'.4  million  this  year  in 
contracts  for  the  development  of  new  contraceptives  and  the  evalua- 
tion of  the  ones  we  have. 

Senator  Bayh.  Can  you  break  that  do\\m? 

Dr.  CoRF-MAN.  I  shall  submit  it  for  the  record. 

Contracts  for  contraceptive  development  and  evaluation  at  the  national  institutes  of 
child  health  and  human  development,  fiscal  year  1975 

In  millions 

Contraceptive  development $6.  6 

A.  Directed  laboratory  research 1.  5 

1.  Female  studies 1.  0 

2.  Male  studies .  5 

B.  Product  Development 5.  1 

1 .  Synthesis  and  screening  of  new  drugs 1.9 

2.  Reevaluation  of  available  drugs 1.  3 

3.  Development  and  evaluation  of  new  devices 1.  6 

4.  Rhythm  methods .  3 

Contraceptive  Evaluation 4.  8 

A.  Oral  contraceptives 3.  9 

B.  Vasectomy .  9 

Total 11.4 
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Senator  Bayh.  How  much  are  we  using  for  education? 

Dr.  CoRFMAN.  At  NIH  we  limit  ourselves  primarily  to  the  education 
of  scientists  to  people  working  in  the  field.  The  Department  has  the 
authority  to  provide  education  on  family  planning  to  the  public. 

Senator  Bayh.  Dr.  Douglas,  do  you  happen  to  know  where  we  can 
find  that  out?  If  you  do  now  know,  we  would  be  interested  to  know 
to  what  extent  we  are  using  the  information  we  now  have  the  scientific 
capacity  that  we  now  have.  $11.4  million. 

Dr.  Corf:\iax.  We  would  like  to  do  much  more  on  research  to 
improve  the  methods  of  rhythm.  There  are  some  relativel}^  new 
techniques  that  may  make  rhj'thm  a  much  more  effective  method 
than  it  has  been. 

Senator  Bayh.  Let  me  ask  a'^ou  this.  If  we  were  able  to  give  you 
additional  resources,  is  it  fair  to  say  that  you  could  more  quickly 
determine  the  validity  of  the  new  information  about  the  rhythm 
system  and  i)erliaps  conclude  that  there  are  ways  in  which  the  rhythm 
method  can  be  used  much  more  effectivel}-  than  is  now  the  case? 

Dr.  CoRF.MAN.  Absolutely.  There  is  no  doubt  that  would  be  the 
case. 

Senator  Bayh.  How  much  mone}'  would  it  take  to  conclude  that 
study  or  to  make  ])rogress  on  it? 

Dr.  CoRFMAX.  We  estimate  that  a  study  to  evaluate  this  new  form 
of  i-hythm  would  cost  approxunately  $1  million  a  year  for  3  or  4 
years. 

Senator  Bayh.  That  woidd  be  in  addition  to  the  $11.4  million? 

Dr.  CoRFMAN.  Yes. 

Senator  Bayh.  I  "wish  you  would  tell  us  just  how  much  money  you 
could  use  to  make  a  major  effort  in  this  area,  whether  it  is  rh^^thm 
or  something  else.  I  suppose  I,  and  a  lot  of  other  people,  prefer  that 
something  could  be  developed  without  the  need  to  reh^  on  artificial 
substances  or  de^dces.  That  is  preferable.  But  when  you  look  to  the 
alternatives  to  abortion — and  here  I  just  speak  for  myself — it  seems 
to  me  that  there  are  a  number  of  contracej^jtive  vehicles  that  are 
much  more  preferable  to  contemi)lating  abortion  for  any  reason.  As 
I  have  said  before,  I  have  real  problems  in  nw  own  mind,  even  strongly 
as  I  feel  about  life  at  an  early  stage,  imposing  that  particular  definition 
^^^th  someone  who  may  disagree  with  me. 

W^liere  are  we  now  in  the  stage  of  research  in  other  contraceptive 
methods.  You  talk  about  the  rhj^thm  method. 

Dr.  CoRFMAN.  We  have  an  array  of  studies  going  on  beginning  ^^'ith 
fundamental  research  on  reproductive  processes  that  might  eventually 
lead  to  breakthroughs.  Our  emphasis  is  on  the  male,  for  whom  we 
have  no  modern  method.  The  only  method  males  have  are  the  condom 
and  withdrawal.  We  feel  that  men  should  have  modern  methods 
available. 

Senator  Bayh.  Would  you  also  say  women  have  a  right  for  men  to 
have  access  to  drugs  that  would  be  effective? 

Dr.  CoRFMAX.  I  would  say  that. 

Senator  Bayh.  Where  are  we  in  the  development  of  that,  in  the 
research  in  that  area? 
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Dr.  CoRFMAN.  We  have  clinical  trials  underway  which  suggest 
that  in  time  we  might  produce  drugs  that  men  could  take.  It  is  a  long 
term  program  and  several  years  away. 

Senator  Bayh.  How  could  we  speed  that  up? 

Dr.  CoRFMAN.  By  stimulating  more  work  on  the  part  of  American 
scientists. 

Senator  Bayh.  How  do  we  speed  that  up?  How  do  I  speed  it  up? 

Dr.  CoRFMAN.  I  think  it  is  appropriate  for  the  Congress  to  direct 
the  Department  to  stimulate  this  program  because  of  its  social 
importance. 

Senator  Bayh.  If  we  determine  that  this  is  a  great,  moral  issue  in 
which  there  are  very  strong  differences  of  opinion  and  it  requires  a 
major  effort  to  resolve  it  in  an  acceptable  manner,  are  there  any  of 
us  who  would  now  disagree  and  thus  are  willing  to  embark  on  a  crash 
program.  I  do  not  mean  a  crash  where  you  are  irresponsibly  approach- 
ing something.  There  is  no  way  you  can  speed  up  the  gestation  period 
of  a  human  being.  I  understand  that.  But  if  we  determined  to  harness 
all  of  the  resources  that  are  necessary  to  take  advantage  of  the  brain- 
power and  concern  of  scientists  and  researchers  now,  v/hat  would  it 
take — in  other  words,  what  period  of  time?  Could  we  anticipate  a 
target  date  of  x  amount  of  investment  that  would  determine  whether 
we  had  a  result  or  did  not  h ave  a  result? 

Dr.  CoRFMAN.  I  don't  believe  that  the  field  is  susceptible  to  precise 
programing  of  the  kind  that  you  suggest,  but  there  is  certainly  no 
doubt  that  an  increased  effort  will  lead  to  quicker  results. 

You  asked  me  to  describe  our  program.  Let  me  just  mention  a  few 
other  things  that  we  are  doing. 

We  are  sjmthesizing  new  drugs  and  testing  them  in  animals  to  see 
if  they  have  an  antifertility  eft'ect.  We  are  doing  the  same  thing  with 
contraceptive  devices.  Some  of  those  studies  are  approaching  clinical 
trials. 

We  are  already  conducting  clinical  trials  for  alternatives  to  DES. 
We  shall  soon  start  chnical  trials  to  test  a  new  injectable  contraceptive 
for  women. 

Senator  Bayh.  Injection? 

Dr.  CoRFMAN.  An  injectable  contraceptive  that  could  be  given  once 
ever}'"  three  months. 

Senator  Bayh.  That  would  not  be  postcoital? 

Dr.  CoRFMAN.  No.  In  a  sense  it  would  be  like  the  pill  but  an  injec- 
tion instead  of  an  oral  medication.  Our  fundamental  research  program 
is  essential  to  all  of  this.  We  do  not  know  what  drugs  to  synthesize 
until  we  have  some  leads  from  this  fundamental  work. 

What  we  have  developed  at  the  NIH  is  the  beginning  of  a  complete 
directed  toward  improving  contraceptive  technology. 

Senator  Bayh.  How  many  diflerent  programs  do  you  have  going 
now? 

Dr.  CoRFMAN.  I  do  not  know  what  you  mean  by  programs. 

Senator  Bayh.  Different  research  areas.  How  many  different  leads 
are  we  following  now? 

Dr.  CoRFMAN.  We  are  attempting  to  develop  better  methods  for 
men;  a  better  postcoital  pill;  an  improved  injectable. 
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Also,  our  research  has  resulted  in  improving  the  oral  contraceptives 
that  are  now  available.  It  was  shown  some  time  ago  that  oral  contra- 
ceptives can  produce  embolism  in  women,  and  that  this  is  dose 
related.  The  risk  of  thromboembolism  depends  on  how  much  estrogen 
is  in  the  pill.  As  a  result,  pills  now  contain  less  estrogen  and  fewer 
women  in  this  country  and  abroad  suffer  from  embolism  associated 
with  the  use  of  the  pill. 

Senator  Bayh.  How  do  j^ou  handle  this  research?  Is  it  done  in- 
house?  Do  you  have  project  grants? 

Dr.  CoEFMAN.  The  Center  for  Population  Research  for  which  I  am 
responsible  has  grants  and  contracts  all  over  the  country  and  in  some 
foreign  countries.  Our  Institute  also  has  an  in-house  program  which  is 
related. 

Senator  Bath.  Is  your  area  similar  to  those  other  areas  such  as 
cancer  and  heart  and  others,  where  there  are  a  number  of  research 
projects  that  have  been  proposed  but  do  not  have  the  funds  for  it? 

Dr.  CoRFMAN.  Yes;  we  have  that  problem. 

Senator  Bayh.  With  what  projects? 

Dr.  CoRFMAN.  For  the  last  several  years  we  have  had  a  significant 
number  of  approved,  good  projects  that  we  are  unable  to  fund. 
We  are  not  alone,  of  course,  in  this  problem. 

Senator  Bayh.  How  far  along  are  you  in  the  approach  to  tliis 
problem,  from  the  male  standpoint? 

Dr.  CoRFMAN.  Because  little  work  has  been  done  on  male  repro- 
duction, we  have  a  lot  of  fundamental  research  to  do  but  we  have 
made  some  progress  in  the  last  5  or  6  years.  And,  as  I  mentioned, 
some  new  drugs  are  now  in  clinical  trials.  The  time  required  for  some- 
thing like  this  is  7  to  10  years. 

Senator  Bayh.  Is  there  anyting  that  we  can  do  together  to  make 
that  5  years  instead  of  10  years? 

Dr.  CoRFMAN.  We  can  shorten  the  time  by  increasing  the  number 
of  people  doing  the  work  and  the  funds  available  to  them.  There  are 
certain  questions  in  science,  however,  that  we  cannot  speed  up.  There 
are  some  projects  that  require  a  fixed  period  of  time  to  bring  to 
completion. 

Senator  Bayh.  With  what  we  now  have  available,  does  it  appear 
that  the  side  effects  of  the  use  of  the  substance — pill  or  whatever  it 
may  be  on  men — the  side  effects  on  men  would  present  the  same  kind 
of  a  problem  as  certain  approaches  with  women? 

Dr.  CoRFMAN.  That  may  be  an  important  problem.  Sonie  of  our 
work  on  contraceptives  for  men  is  based  on  the  use  of  steroids  which 
are  somewhat  similar  to  the  steroids  in  oral  contraceptives  used  by 
women.  It's  poSvsible  that  we  may  have  some  of  the  same  problems 
with  men  that  we  have  had  with  oral  contraceptives  for  women. 

Senator  Bayh.  It  is  fair  to  say  that  3^ou  as  a  scientist,  a  researcher, 
a  doctor,  would  not  want  to  say  that  that  necessarily  is  the  only 
answer.  But  what  you  said  already,  you  admitted  that  we  have  not 
done  nearl};'  as  much  to  approach  the  problem  in  that  respect  as  we 
have  in  the  female. 
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You  know,  I  have  a  moment  of  confession  here.  One  of  the  unfort- 
unate tendencies  is  to  urge  j^ou  in  advance  that  those  of  us  who  are 
nonresearch  oriented  sit  over  on  this  side  of  the  table  and  say,  OK, 
we  want  X  resuhs.  How  much  money  does  it  take?  How  long  will  it 
take  to  get  the  answers?  It  is  like  two  plus  two  equals  four.  But  in 
your  area  we  have  so  many  unanswered  questions;  so  many  questions 
that  have  not  even  been  asked. 

Nevertheless,  recognizing  that,  we  may  never  really  move  forward 
unless  we  demand  niore  of  ourselves.  I  wish  that  you  would  go  back 
and  sharpen  your  pencil  and  give  me,  as  quickly  as  you  can,  an  amount 
planned  for  increasing  our  intensity  and  concern  in  this  area. 

Dr.  CoRFMAN.  I  shall  certainly  do  this. 

Senator  Bayh.  I  understand  that  there  may  be  some  people  to  whom 
you  are  responsible,  or  those  to  whom  they  are  responsible,  who  would 
frown  on  this.  But  I  would  think  that  if  you  had  a  direct  request  from 
a  member  of  the  legislative  branch,  in  the  spirit  of  harmony  and  peace 
that  should  exist  "between  the  legislative  and  executive  branches, 
that  you  would  not  have  the  reluctance  you  might  otherwise  have  to 
dig  in  and  get  that  information. 

Dr.  CoRFMAN.  I  assure  you  that  we  have  such  a  plan. 

Senator  Bayh.  Would  you  look  at  it  again  from  the  perspective  that 
it  is  an  issue  which  is  a"s  emotional  as  any  I  have  come  in  contact 
with  in  20  years  of  public  life.  It  seems  to  me  we  need  to  search  for 
ways  in  which  we  can  direct  our  energies  to  things  that  have  a  positive 
effect  on  building  this  society,  and  put  aside  some  of  those  things  that 
divide  us.  .  . 

If  we  could  come  up  with  an  answer  to  this  question  that  would 
be  acceptable  to  most  of  those  in  both  camps,  we  are  never  going  to 
lose  everybody.  But  I  think  we  would  have  made  a  significant  step 
toward  creating  a  better  chmate  to  solve  a  different  problem. 

This  is  a  very  deep,  emotional,  moral,  and  in  many  cases  a  religious 
conviction.  The  intensity  is  equally  strong  on  both  sides  of  this  issue. 
So  I  would  urge  you  to  look  at  it  under  a  magnifying  glass  because 
the  problem  is'more  tense  now  than  it  may  have  been  when  you  first 
put  that  plan  together. 

Dr.  Douglas,  let  me  ask  you  one  more  question. 

We  are  tidking  about  bi-ain  wave  activity.  Could  you  tell  us  a  little 
bit  more  about  what  we  know  now  or  what  we  could  expect  to  know 
about  brain  wave  activity  in  fetuses?  At  what  time  in  the  period  of 
preonancy  are  these  evident?  Can  we  equate  the  intensity;  of  the 
change  of  these  waves  to  the  development  of  certain  life-giving  or 
providing  or  sustaining  functions? 

Dr.  Douglas.  I  am'not  an  expert  in  this  area.  I  can  tell  you  what  I 

know  about  it.  •      ^     •        \ 

Studies  have  been  done  on  the  development  of  the  biaui  durmg  the 
pre<i;nancy  which  illustrate  the  fact  that  the  brain  goes  through  a  very 
conTplicated  developmental  process.  It  is  characterized  in  terms  of 
electrical  activity  or  brain  waves  by  the  fact  that  the  patterns  in 
general  move  froin  a  pattern  of  great  simplicity  into  an  area  of  greater 
complexity,  as  you  would  expect,  when  the  brain  develops. 

The  interesting  thing  that  I  mentioned  earlier  was  the  fact  that 
there  seems  to  be  an  id'^entical  period  of  time,  rather  sharply  defined, 
between  28  and  32  weeks  in  which  some  very  substantial  changes 
take  place  in  the  adult  pattern. 


Senator  Bayh.  28  and  32  weeks? 

Dr.  Douglas.  This  is  what  is  stated.  I  am  not  an  expert  in  this. 
I  only  repeat  what  I  have  read  quite  recently.  But  it  is  a  very  inter- 
esting concept  to  me  because  of  the  fact  that  the  ability  to  salvage 
premature  infants  depends  so  very  heavily  on  the  degree  of  develop- 
ment that  has  already  taken  place.  The  life  support  systems  that  were 
utilized  in  intensive  care  units  for  newborns  are  almost  invariably 
designed  to  support  and  repair  or  replace  these  immature,  still  verv 
primitively  developed  organ  systems.  Certainly  one  of  the  most 
necessary  ones  is  the  central  nervous  system.  If  we  are  able  to  iden- 
tify a  definite  point  in  pregnancy — a  time  when  a  more  mature  form 
of  activity  is  going  on  in  the  baby's  brain — I  think  this  is  a  great  step 
forward  in  trying  to  approach  this  issue  in  a  rational  wa^'. 

I  do  not  believe  that  this  is  anything  like  a  completed  area  of  inves- 
tigation, Mr.  Chairman.  I  think  that  it  is  very  exciting  to  me  that 
steps  are  being  made  forward  in  this  context. 

Senator  Bayh.  Dr.  Douglas,  let  me  go  back  and  just  quickly  hit 
those  four  classifications  that  you  used  in  your  oi)ening  statement. 
If  Dr.  Corfman  has  any  contrary  thoughts  or  wants  to  substantiate 
yours,  please  feel  free  to  do  so.  I  just  want  to  get  an  idea  about  where 
we  are  now  as  far  as  the  degree  of  reliability,  \vith  the  evidence, 
realizing  there  are  exceptions. 

In  the  combination  pills,  I  do  not  see  anything  in  j^our  statement 
that  suggests  what  the  percentage  of  results  is;  what  degree  of  cer- 
tainty there  is  in  the  use  of  that  kind  of  contraceptive. 

Dr.  Douglas.  By  that,  you  mean  the  effectiveness? 

Senator  Bayh.  Yes. 

Dr.  Douglas.  As  to  the  combination  pills,  I  am  under  the  impres- 
sion— certainl}'  it  has  been  our  experience — approach  100  percent  if 
utilized  as  prescribed.  The  failures  that  we  have  seen — and  I  speak 
now  simply  for  Bellevue  Hospital,  and  for  our  famil}'  planning  clinic — - 
these  failures  have  been,  without  exception  have  been  failures  in  the 
administration  or  schedule.  We  have  not  seen  a  pregnane}'  with  the 
combination  pills  where  we  could  be  sure  that  the  pills  were  taken 
as  prescribed,  in  a  proper  way. 

It  is  stated  by  those  who  manufacture  pills  and  conducted  large 
scale  studies  that,  I  believe,  that  there  is  a  likelihood  of  a  successful 
ovulation  of  about  1  in  1,000  in  the  first  month  of  use.  Thereafter,  for 
all  intents  and  purposes,  the  suppression  of  ovulation  is  complete. 
This  applies  to  combination  pills  in  which  the  dosage  of  the  progestin 
and  the  estrogen  is  adequate.  Pills  are  now  appearing  on  the  market, 
and  not  only  has  the  estrogen  been  reduced  for  reasons  that  Dr. 
Corfman  mentioned — for  safety — but  the  dosage  of  progestin  has  also 
been  reduced.  And  when  you  reduce  the  dosage  of  progestin  you  reach 
a  point  at  which  ovulation  can  occur.  Some  of  these  compounds  have 
been  accompanied,  even  though  they  are  combinations,  b}^  a  very 
definite  pregnancy  rate.  It  is  low,  but  it  is  there. 

Senator  Bayh.  Is  that  the  estrogen  that  causes  the  embolism? 

Dr.  Douglas.  That  is  believed  to  be  so.  The  question  of  causation 
of  that  disease  is  a  little  bit  difficult,  because  estrogen  affects  not  onh^ 
components  of  the  blood  coagulation  S3"stem,  but  can  also  affect  blood 
vessel  walls.  The  progestin,  as  far  as  I  am  aware,  operate  mainh^  in 
relation  to  the  walls  of  the  blood  vessels. 

Senator  Bayh.  What  about  the  sequential  pills,  as  far  as  reliability? 

Dr.  Douglas.  These  are  considerably  less  reliable  for  all  intents 
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and  purposes.  They  can  be  compared  to  just  simply  taking  estrogen 
alone.  And  I  think  that  per  100  woman  years  of  use  that  two  or  three 
would  become  pregnant.  This  has  been  described  in  the  circulars  and 
so  on — people  take  sequential  pills  because  there  are  fewer  side  effects, 
but  they  accept  a  very  definite  pregnancy  rate  in  relation  that  use. 

Senator  Bayh.  Three  per  hundred? 

Dr.  Douglas.  I  can  obtain  accurate  figures. 

Senator  Bayh.  Per  year? 

Dr.  Douglas.  Per  100  women  utilizing  this  method,  per  year. 

Senator  Bayh.  At  the  end  of  the  year,  with  your  statistics,  you  start 
all  over  again? 

Dr.  Douglas.  This  is  the  general  statistical  method  whereby  we 
compare  the  effectiveness  of  intrauterine  devices  and  pills  and  all 
methods — rhythm. 

Senator  Bayh.  Do  you  concur,  Dr.  Corf  man,  with  that? 

Dr.  CoRFMAN.  I  certainly  do. 

The  minipills,  which  is  the  last  class,  are  even  less  effective  than  the 
sequentials.  The  combination  pills  are  the  most  effective,  and  the 
minipills  the  least. 

Senator  Bayh.  What  is  the  percentage  on  the  minipills? 

Dr.  CoRFMAN.  The  risk  of  pregnancy  is  4  or  5  percent  a  year;  more 
than  the  lUD,  which  has  a  risk  of  2  or  3  percent  per  year. 

Senator  Bayh.  The  lUD  has  as  high  as  2  or  3  percent? 

Dr.  CoRFMAN.  Yes. 

Senator  Bayh.  Four  or  five  for  the  minipill. 

As  I  recall  in  asking  about  the  lUD,  your  assessment  was  about  2 
million  women  in  the  United  States  are  using  that  approach. 

Dr.  CoRFMAN.  I  shall  give  you  more  recent  data  for  the  record. 

Senator  Bayh.  How  about  the  minipills?  Do  we  have  any 
assessment? 

Perhaps  it  would  be  better,  unless  you  could  give  us  a  general 

Dr.  CoRFMAN.  We  shall  provide  you  a  table  showing  our  best  esti- 
mates on  the  current  use  of  contraceptives  in  the  United  States. 

PERCENTAGE  DISTRIBUTION  OF  CURRENTLY  MARRIED  WOMEN  15  TO  44  YR  OF  AGE  BY  CONTRACEPTIVE  STATUS 
AND  CONTRACEPTIVE  METHOD,  UNITED  STATES,  1973 

Number  of 

Percent  of  women 

Contraceptive  status  and  contraceptive  method  women      (in  millions) 

Pregnant,  postpartum  or  trying  to  get  pregnant. 15.4  3.9 

Sterile  and  subfecund 9.  8  2.5 

Other  nonusers 6.0  1.5 

Noncontraceptive  total 

Wife  sterilized _ __ 

Husband  sterilized 

Pill... 

lUD ....'..'..'.'..'. '. '."'.'.. 

Diaphragm... 

Condom. 

Withdrawal 

Foam 

Rhythm 

Douche 

Other 

Contraceptive  total 

Percent  total 100.0  25.4 

Source:  Preliminary  estimates  from  the  national  survey  of  family  growth,  National  Center  for  Health  Statistics,  U.S. 
Public  Health  Service. 


31.2 

7.9 

8.5 

2.2 

7.9 

2.0 

24.6 

6.2 

6.4 

1.6 

2.4 

.6 

9.3 

2.4 

1.5 

.4 

3.4 

.9 

2.8 

.7 

.6 

.2 

1.3 

.3 

68.8 
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Senator  Bath.  If  jon  were  to  take — ^would  you  know  how  many- 
are  using  the  postcoital  pill? 

Dr  CoRFMAN.  No;  we  have  no  good  data  on  that  but  the  use  is 
quite  small. 

We  need  to  know  about  contraceptive  use  so  we  have  done  these 
surveys  every  5  years.  The  only  way  to  find  out  for  certain  about  this, 
is  to  ask  people. 

Senator  B a^  h.  That  may  be  the  best  way  to  find  out ;  I  do  not  know 
if  that  is  the  only  way  to  find  out  in  an  area  as  sensitive  as  this. 

Dr.  CoRFMAX.  Industry  can  tell  us  what  they  are  making,  but 
they  do  not  know  how  many  pills  are  actually  sold.  Pharmacists  will 
tell  us  how  many  may  be  sold,  but  not  how  many  couples  actually 
use  them.  That  is  the  rationale  for  our  recurrent  surveys. 

Senator  Bayh.  The  institution  preserves  us  from  a  method  that 
may  give  us  more  accurate  information. 

If  you  could  provide  us  that  information  of  use — and  more  signifi- 
cantly, if  you  could  provide  us  with  an  overall  program  of  increased 
concern  and  response  to  this  problem,  how  long  would  you  take  to 
get  that  kind  of  a  program  up  here  to  us? 

Dr.  Corfman.  The  table  of  current  use? 

Senator  Bayh.  I  mean  the  program,  a  plan. 

Dr.  CoRFMAN.  Such  a  plan  is  ready.  The  table  on  current  use  will 
be  provided. 

Senator  Bayh.  Will  the  plan  come  to  us  directly,  or  does  it  get 
forwarded  through  the  normal  channels?  The  only  reason  I  am  con- 
cerned about  this,  Doctor,  is  we  are  now  beginning  to  look  at  the 
HEW  1976  fiscal  year  budget.  And  if  j^ou  can  make  a  convincing- 
case,  I  am  prepared  to  do  battle  to  get  some  more  money  in  there  so 
that  we  can  do  what  we  should  have  been  doing  10  or  15  years  ago 
in  this  area. 

Can  you  send  that  directly  to  me,  or  could  I  have  my  chief  counsel 
come  down  and  pick  it  up? 

Dr.  CoRFMAN.  We  shall  work   out  whatever  seems   appropriate. 

Senator  Bayh.  For  you  or  for  me? 

Dr.  CoRFMAN.  For  both  of  us. 

Senator  Bayh.  I  do  not  want  to  play  games;  I  do  not  want  j^ou  to  get 
in  hot  water.  I  want  the  information.  I  do  not  want  to  have  to  scream 
three  times  to  a  guy  sitting  down  there,  that  if  you  put  another  $100 
million  in  contraceptives,  this  is  going  to  increase  the  inflation  rate. 
Every  time  I  talk  to  those  people  about  getting  more  money  for  cancer 
research,  mental  health  research,  drug  addiction  research,  alcoholism 
research,  I  get  this  business :  you  cannot  do  that.  Senator,  because  we 
are  confronted  with  more  inflation.  That  is  a  fact.  I  get  this  inflation 
stand,  and  then  Mr.  Miller,  sitting  over  here  on  the  right  says, 
Senator,  the  administration  is  more  concerned  with  the  inflation. 

WeU,  I  have  come  in  contact  with  a  lot  of  people  who  are  concerned 
about  pregnancies  and  abortion  and  cancer  and  alcoholism  and  all 
these  other  things.  I  realize  there  are  limits.  It  seems  to  me  the  limit 
in  this  area  is  the  matter  of  life  itself,  to  be  what  we  are  capable  of  in 
adjusting  om-  system  of  research,  with  our  scientists  and  our  research- 
ers. The  impact  of  inflation  is  miniscule  compared  to  the  way  we  are 
spending  money  in  large  chunks  other  places. 

You  can  suggest  we  ought  to  have  another  billion  dollars  for  a  B-1 
bomber  or  sometliing  and  that  is  not  going  to  be  inflationary.  But  to 
deal  with  the  problems  of  preventing  pregnancy  and  those  dealing  with 
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the  problems  of  abortion  before  the^^  occur,  that  is  minimal,  yon  know. 
Those  thoughts  are  i)robably  not  the  first  time  that  I  have  expressed 
them;  maybe  they  are,  for  this  record. 

Can  A'ou  give  it  to  us  directly,  without  having  to  go  through  that 
screening  process?  I^et  me  ask  you — give  it  to  us.  You  have  been 
ordered  by  a  committee  of  Congress — with  great  reluctance,  because 
I  am  normall}^  an  easy  guy  to  get  along  with 

Dr.  CoRFMAN.  I  am  ])rimarily  concerned  with  a  scientific  program, 
so  you  are  dealing  with  formalities  that  I  shall  have  to  check  out.  But  I 
certainl}^  know  that  I  have  the  obligation  to  respond  to  a  direct  order. 


POPULATION    RESEARCH— PROFESSIONAL    JUDGMENT    BUDGET    FOR    FISCAL    YEAR    1976: 
POPULATION  RESEARCH  AT  NICHD,  GRANTS  AND  CONTRACTS 

SUMMARY  TABLE 

[In  millions  of  dollars] 


THE    CENTER    FOR 


Activity 


Fiscal  year 
1975  estimate 


Fiscal  year 
1976  proposed 


1.  Fundamental  biomedical  research  (grants) 18.3  25.0 

2.  Contraceptive  development  (contracts) 6.6  14.5 

A.  Directed  laboratory  research [1.5]  [2.5] 

(1)  Female (1.2)  (1.5) 

(2)  Male (.3)  (1.0) 

B.  Product  development [5.1]  [12.0] 

(1)  Synthesis  and  screening  ot  new  drugs (1.9)  (4.0) 

(2)  Drug  delivery  systems (.8)  (1.0) 

(3)  Clinical  trials  of  drugs --..                 (1.3)  (3.0) 

(4)  Development  and  evaluation  of  new  devices (1-1)  (2.0) 

(5)  Clinical  trials  of  devices (1.0) 

(6)  Natural  family  planning (1.0) 

3.  Contraceptive  evaluation  (contracts) 4.8  9.0 

A.  Oral  contraceptives [3.8]  [5.0] 

B.  Vasectomy [.9]  [1.5] 

C.  lUD's [.1)  [1.01 

D.  Abortion [1.0] 

E.  Medical  benefits  of  contraception. _. f.  5] 

4.  Fundamental  social  science  research  (grants) 4.4  7.0 

5.  Direc'ed  social  science  research  (contracts) 3.3  9.5 

A.  Fertility  trends [.9]  [1.5] 

B.  Determinants  of  fertility [1.0]  [2.0] 

C.  Consequences  of  population  change  to  society  and  families [.8]  [1.51 

D.  Population  distribution  and  migration [.1]  [1.0] 

E.  Teenage  illegitimacy [.4]  [1.0] 

F.  Contraceptive  practices [.1]  [.5] 

G.  Economic  consequences  of  population  change [1.  0] 

H.  Environmental  consequences  of  population  change jl.O] 

6.  Institutional  and  manpower  development 10.2  19.0 

A.  Population  centers  (grants) [4.0]  [6.0] 

B.  Research  training  (grants) [3.5]  [6.0] 

C.  Scientihc  information  and  staff  support [2.7]  [7.0] 

Total  budget 47.6  84.0 


Population  Research:  A  Professional  Judgment  Budget  for 
Fiscal  Year  1976 

In  his  Health  Message  of  1968,  President  Johnson  directed  the  establishment 
of  the  Center  for  Poptikxtion  Research  at  NTH  "*  *  *  to  give  new  energy  to 
(po]Dnlation)  research  activities  of  all  Federal  department  and  agencies  in  the 
field."  He  identified  as  fields  for  stndy  "the  physiology  of  reproduction  and  its 
effect  on  all  aspects  of  human  life  *  *  *"  and  "*  *  *  searching  studies  *  *  *  to 
determine  the  complex  emotional,  sociological,  psychological,  and  economic 
factors  involved  *  *  *"  In  his  Population  Message  of  1970  President  Nixon 
charged  the  Center  to  promote  research  on  "*  *  *  birth  control  methods  of  all 
kinds  *  *  *"  and  "*  *  *  the  sociology  of  population  growth." 

Following  such  initiatives,  the  Center's  budget  grew  from  $8.9  million  in  fiscal 
year  1968  to  $47.9  million  in  fiscal  year  1974  with  little  change  in  fiscal  j'ear  197.5. 
The  President's  budget  for  fiscal  year  1976  projects  a  decrease  to  $38.7  million. 

This  professional  judgment  budget  for  fiscal  year  1976  is  based  on  a  realistic 
evaltuition  of  the  capabilities  of  NIII  staff,  scientific  prospects,  and  the  ability 
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of  American  scientists  to  respond  to  a  research  field  of  social  importance.  The 
estimates  are  drawn  from  our  working  knowledge  of  the  fields  and  consultation 
with  an  array  of  competent  advisors.  We  are  certain  we  could  carry  out  the  pro- 
gram proposed  with  responsible  stewardship  of  public  funds  with  the  condition 
that  Center  staff  l)e  increased  from  37  to  60. 

The  Center's  goals  in  the  biomedical  sciences  are  (1)  to  increase  our  under- 
standing of  all  aspects  of  human  and  relevant  animal  reproductive  processes  in 
both  the  female  and  male;  (2)  to  develop  an  array  of  contraceptive  methods  which 
are  effective,  safe,  inexpensive,  reversible,  and  acceptable  to  various  population 
groups;  and  (3)  to  evaluate  the  medical  effects  of  contraceptive  methods  in  use  to 
assure  safety  and  efficacy  over  short  as  well  as  extended  periods  of  time. 

Our  research  objectives  in  the  social  sciences  are  (1)  to  ascertain  the  social, 
psychological,  and  economic  determinants  of  fertility,  since  fertility  is  the  single 
most  dynamic  factor  in  population  growth;  (2)  to  assess  the  effects  of  population 
size,  composition,  and  distribution  so  that  public  policy  may  be  guided  by  ade- 
quate information;  (3)  to  identify  the  conditions  which  precipitate  migration  and 
to  define  its  consequences,  since  migration  is  one  of  the  principal  means  by  which 
populations  adjust  to  social  and  economic  change;  and  (4)  to  increase  our  under- 
standing of  the  economic,  environmental,  social  and  behavioral  consequences  of 
population  growth  and  change. 

In  order  to  provide  insight  into  our  range  of  activities,  we  list  here  some  of  our 
recent  findings  in  population  research.  These  examples  are  taken  from  over  700 
individual  projects  now  underway  and  demonstrate  the  relevancy  of  our  program 
to  population  problems  in  the  United  States. 

1.  The  production  of  sperm  is  controlled  by  the  two  male  sex  hormones,  testos- 
terone and  follicle  stimulating  hormones  (FSH).  Testosterone  stimulates  sperm 
production  directly  and  is  aided  by  FSII  which  causes  the  production  of  protein 
(Androgen  Binding  Protein — ABP)  which  carries  the  testosterone  to  those  parts 
of  the  testis  where  sperm  are  produced.  This  new  information  suggests  some  specific 
possibilities  for  the  development  of  nu^le  contraceptives. 

2.  The  structure  of  the  hypothalamic  hormone  which  initiates  the  release  of 
other  hormones  responsible  for  ovulation  has  been  identified.  This  hormone  has 
been  synthesized  in  the  laboratory  and  is  Ijeing  used  extensively  as  a  diagnostic 
and  therapeutic  agent  in  a  variety  of  reproductive  disorders. 

3.  Chemical  antagonists  of  the  hypothalamic  hormone  mentioned  above,  have 
been  synthesized.  Recent  experiments  in  animals  indicate  that  injection  of  such 
antagonists  can  reduce  the  level  of  the  hormone  responsiiole  for  ovulation  and  thus 
block  the  release  of  ova.  This  may  be  a  lead  toward  the  development  of  a  highly 
specific  and  therefore  safer  and  more  effective  contraceptive. 

4.  New^  biodegradable  and  biocompatible  polymers  have  been  developed  which 
can  prolong  drug  activity  for  extended  periods  of  time,  such  as  6-12  months. 
These  drug-polymer  combinations  release  small  amounts  of  a  drug  on  a  continual 
basis  when  injected  or  implanted  in  the  body.  This  advance  in  the  method  of 
administering  drugs  can  lessen  the  amoimt  of  a  drug  to  which  the  body  is  exposed 
and  thus  reduce  the  incidence  of  undesirable  side  effects.  The  polymers  therefore 
may  be  important  in  the  development  of  new  long  term  injectable  contraceptives 
for  both  men  and  women. 

5.  A  recently  completed  case-control  of  thromboemboHsm  confirms  that  the 
risk  of  this  compUcation  decreases  with  a  decrease  in  the  estrogen  dose  of  the 
pill  preparation  used. 

6.  Studies  of  women  on  oral  contraceptives  have  show'n  a  decrease  in  gamma- 
globulin levels.  These  data  may  be  related  to  other  studies  which  suggest  that 
oral  contraceptive  users  appear  to  be  more  susceptible  to  infections,  particularly 
viral  infections. 

7.  There  was  a  several-fold  increase  in  incidence  of  hypertension  among  the 
women  on  oral  contraceptives.  Also  abnormalities  in  the  metabolism  of  carbo- 
hj'drates  and  lipids  have  also  been  noted  among  the  oral  contraceptive  users. 

8.  A  stud}'  dealing  with  female  emplo^'ment  and  fertility  has  found  that 
w^omen's  labor  force  activity  influences  their  fertility  behavior.  Furthermore, 
both  work  and  fertility  goals  appear  to  be  formed  relatively  early  in  life. 

9.  There  is  a  continuing  trend  toward  the  two-child  family,  a  significant  change 
from  the  situation  ten  years  ago  when  the  average  number  of  children  was  three. 
At  the  same  time,  very  few  couples  expect  to  remain  childless,  so  that  it  does 
not  appear  that  we  are  returning  to  the  widespread  prevalence  of  childlessness 
observed  in  the  1930's. 

10.  A  study  concerned  with  the  consequences  of  family  size  indicates  that  the 
decline  in  average  family  size,  particularly  the  proportion  of  couples  with  large 
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numbers  of  children,  will  have  a  beneficial  effect  on  child  development.  The 
study  showed  that  family  size  is  inversely  related  to  student  aptitude,  achieve- 
ments, interests,  activities,  educational  and  occupational  expectations,  attitudes, 
social  hfe,  and  work  habits.  Children  from  smaller  families,  regardless  of  socio- 
economic level,  score  higher  in  aptitude  measures,  have  a  higher  academic  poten- 
tial, expect  to  have  smaller  famiUes  and  tend  to  marry  later.  Female  children 
appear  to  be  more  adversely  affected  by  larger  family  size  than  males. 

The  professional  budget  described  below  is  for  the  Center  for  Population 
Research  which  directs  a  national  program  in  grants  and  contracts.  Our  grants 
are  used  for  research  fundamental  to  all  the  population  sciences  and  for  institu- 
tional development  and  training.  Contracts  support  the  procurement  of  specified 
scientific  data  and  materials,  such  as  new  contraceptive  drugs  and  devices. 

We  do  not  describe  here  in-house  laboratory  research  conducted  on  the  NIH 
campus  nor  do  we  elaborate  on  the  important  relationship  between  the  Center 
for  Population  Research  and  the  newly  established  Center  for  Research  for 
Mothers  and  Children.  Both  Centers  are  part  of  the  National  Institute  of  Child 
Health  and  Human  Development. 

Fiscal  year  Fiscal  year 

1975  1976 

estimate  proposed 

1.  Fundamental  biomedical  research 18.3  25 

This  activity  is  the  Center's  oldest  and  largest  program.  It  supports  the  vast 
majority  of  fundamental  laboratorj'  work  upon  which  new  developments  in 
contraception,  genetics,  and  other  applied  topics  depend.  Noteworthy-  have  been 
significant  increases  in  studies  of  male  reproduction,  in  our  understanding  of  the 
control  of  the  brain  over  reproduction,  and  in  how  sex  hormones  work.  These 
activities  fulfill  our  need  to  develop  a  science  base  for  finding  solutions  to  popula- 
tion problems  as  they  change  with  time.  The  increase  proposed  is  modest  in  relation 
to  the  demand.  For  several  years  we  have  been  unable  to  fund  a  substantial 
number  of  scientifically  qualified  projects. 


2.  Contraceptive  development  (contracts) 

A.  Directed  laboratory  research 

(1)  Female 

(2)  Male 

B.  Product  development 

(1)  Synthesis  and  screening  or  new/  drugs 

(2)  Drug  delivery  systems 

(3)  Clinical  trials  of  drugs.. 

(4)  Development  and  evaluation  of  new  devices 

(5)  Clinical  trials  of  devices 

(6)  Natural  family  planning... 

Our  mandate  to  develop  new  contraceptives  for  men  and  women  has  been  under- 
way at  NIH  since  the  Center  was  established  in  1968.  Product  development 
started  in  1971  when  we  had  a  staff  competent  to  conduct  this  highly  technical 
program. 

Directed  Laboratory  Research  supports  fundamental  research  which  is  speci- 
fied by  us  to  be  potentially  important  to  the  development  of  new  contraceptives. 
Increased  attention  has  been  given  to  males  and  recent  work  suggests  promising 
leads  in  this  area.  We  propose  to  increase  this  work  and  work  on  female  reproduc- 
tion to  some  extent. 

Significant  increases  are  proposed  for  Product  Development.  They  involve  a 
wide  range  of  activity,  including  the  development  and  clinical  trials  of  drugs  and 
devices  as  well  as  a  new  program  to  evaluate  natural  family  planning.  We  have  the 
authority  and  scientific  capability  to  manage  such  a  full  range  of  activities  but  are 
restrained  by  lack  of  funds  and  staff.  Particular  attention  should  be  given  to 
clinical  trials  of  drugs  and  devices,  which  are  expensive  and  require  close  staff 
supervision. 


Fiscal  year 

Fiscal  year 

1975 

1976 

estimate 

proposed 

6.6 

14.5 

11.51 

[2.5} 

(1.2) 

(1.5) 

(.3) 

(1.0) 

15.1] 

[12.0] 

(1.9) 

(4.0) 

(.8) 

(i.o> 

(1.3) 

(3.0) 

(1.1) 

(2.0) 

(1.0) 
(1.0) 
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Also,  we  have  long  wished  to  improve  methods  of  natural  family  planning,  but 
tave  been  restrained  by  the  lack  of  significant  scientific  prospects  and  limitation 
•of  funds.  Recently  new  techniques  for  natural  family  planning  have  been  described 
which  should  be  evaluated.  Such  an  evaluation  would  cost  approximately  $1 
million  a  j^ear  for  three  or  four  years.  We  know  that  such  an  improved  form  of 
rhythm  would  be  attractive  to  many  Catholics  and  non-Catholics  alike. 

Fiscal  year  Fiscal  year 

1975  1976 

estimate  proposed 

3.  Contraceptive  evaluation 4.8  9.0 

A.  Oral  contraceptives - (3.8)  (5.0) 

B.  Vasectomy - (.9)  (1-5) 

C.  lUD's (.1)  (1.0) 

D.  Abortion (1.0) 

E.  IVledical  benefits  of  contraception (.5) 

This  was  the  first  contract  activity  of  the  Center  for  Population  Research  and 
Development  began  with  the  study  of  oral  contraceptives.  Such  studies  continue 
^nd  should  be  expanded.  We  have  particular  interest  in  the  possible  relationship 
between  the  use  of  oral  contraceptives  and  the  effects  on  subsequent  pregnancies. 
Also,  there  is  a  need  to  confirm  foreign  data  which  suggest  that  there  may  be  a 
positive  relationship  between  oral  contraceptives  and  myocardial  infraction.  It's 
reassuring  to  note,  however,  that  our  studies  have  shown  that  there  appears  to  be 
no  relationship  between  the  pill  use  and  breast  cancer. 

The  vasectomy  projects  are  designed  to  find  out  as  rapidly  as  possible  if  this 
technique  is  safe.  Within  recent  years  concerns  have  been  raised  about  possible 
side  effects  and  since  this  is  an  increasingly  popular  method  of  contraception  our 
strategy  is  to  make  a  determination  concerning  safety  as  rapidly  as  possible. 

We  wish  to  expand  this  program  into  three  new  areas  of  research:  the  evalua- 
tion of  intrauterine  devices,  an  examination  of  the  possibly  harmful  effects  of 
abortion  on  women  and  on  subsequent  pregnancies,  and  an  analysis  of  the  positive 
-effects  of  contraception  on  women  and  their  families. 


4.  Fundamental  social  science  research 

5.  Directed  social  science  research.. 

A.  Fertility  trends _ 

B.  Determinants  of  fertility 

C.  Consequences  of  population  change  to  society  and  families 

D.  Population  distribution  and  migration 

E.  Teenage  illegitimacy... _ 

F.  Contraceptive  practices... 

G.  Economic  consequences  of  population  change 

H.  Environmental  consequences  of  population  change. __ 

Our  social  science  research  is  relatively  new,  having  started  when  the  Center 
was  established.  The  social  science  budget  then  was  $1  million  and  it  is  now  $7.7 
million. 

The  Fundamental  Research  program  exists  to  provide  a  scientific  base  for  the 
development  of  social  policy  and  goal-oriented  research.  A  relatively  modest 
increase  is  proposed. 

The  Directed  Research  program  is  an  integral  part  of  the  mission  of  CPR  and 
has  three  essential  concerns:  the  determinants,  consequences,  and  processes  of 
population  change.  All  are  developed  to  provide  a  scientific  foundation  for  the 
development  of  population  policies,  and  to  provide  citizens  with  information 
on  which  to  make  intelligent  decisions. 

The  plan  for  1976  includes  an  expansion  of  the  current  program  and  the  de- 
velopment of  several  new  areas.  Of  particular  importance  is  the  study  of  teenage 
illegitimacy,  a  social  problem  of  constantly  increasing  concern.  Also  proposed  are 
new  programs  in  the  economic  and  environmental  consequences  of  population 
change.  These  areas  have  not  yet  been  sj^stematicallj^  studied  and  we  believe  that 
it  is  important  and  timely  to  begin  such  investigations. 


Fiscal  year 

Fiscal  year 

1975 

1976 

estimate 

proposed 

4.4 

7.0 

3.3 

9.5 

(.9) 

(1.5) 

(1.9) 

(2.0) 

(.8) 

(1.5) 

(.1) 

(1.0) 

(.4) 

(1.0) 

(.1) 

(.5) 

(1.0) 

(1.0) 
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Fiscal  year  Fiscal  year 

1975  1976 

estimate  proposed 


6.  Institutional  and  manpower  development 10.2  19 

A.  Population  centers (4.0)  (6) 

B.  Research  training (3.5)  (6) 

C.  Scientific  information  and  staff  support (2.7)  (7) 

In  1972  the  CPU  established  a  Population  Centers  program,  designed  to  develop 
an  array  of  institutions  devoted  to  all  aspects  of  population  research.  We  now 
support  12  such  centers  and  propose  that  the  number  be  gradually  increased  to  20. 
Taken  in  aggregate,  this  is  a  productive,  and  efficient  operation,  which  is  national 
in  scope. 

The  training  programs  are  used  for  institutional  training  grants  and  individual 
fellowships.  We  maintain  that  there  is  a  continuing  and  growing  need  for  qualified 
jjopulation  scientists. 

Senator  Bayh.  You  just  got  an  order. 

Really,  the  reason  I  want  to  pursue  this  is  that  I  am  not  unaware  of 
the  pressures.  I  suppose  this  is  not  the  first  time  those  ])ressures  have 
been  existent — the  chain  of  command  and  all  that  business.  I  want  to 
put  it  right  on  the  line;  we  want  that  information. 

We  were  talking  with  Dr.  Schmidt  yesterday  about  the  whole  prob- 
lem of  DES.  We  were  informed  there  is  a  bill  now  moving  that  would 
prohibit  the  use  of  DES  in  cattle  feed.  The  FDA,  on  the  other  side  of 
the  table,  was  saving,  we  testified  that  was  not  the  right  approach. 
There  should  be  another  api)roach  to  give  us  the  opportunity^  to  deal 
not  only  with  DES  but  the  other  series  of  estrogen  that  can  replace 
DES  and  other  drugs  before  the}'  get  to  the  market  without  going 
through  all  the  redtape.  I  said,  have  you  ever  made  a  specific  sugges- 
tion like  that  to  the  committee  or  to  Congress.  Their  answer  was 
"No."  I  asked  why;  they  said,  because  we  were  not  asked.  Ai)parently 
they  had  made  the  suggestion  through  channels,  but  somehow  or  other 
the  channels  got  blocked.  It  must  have  been  a  pill  obstructing  the  flow 
from  one  place  to  the  other. 

Well,  thank  you,  doctors.  I  appreciate  your  lending  3^our  expertise 
to  this  very  sensitive  and  important  area. 

The  subcommittee  stands  adjourned. 

[Whereupon,  at  11:50  a.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


ABORTION 
(Part  IV) 


THUKSDAY,   JUNE    19,    1975 

U.S.  Senate, 
Subcommittee  on  Constitutional  Amendments, 

OF  the  Committee  on  the  Judiciary, 

Wash ington ,  D.C. 

The  subcommittee  met,  pm-siiant  to  notice,  at  10:15  a.m.,  Senator 
Birch  Bayh  (chairman  of  the  subcommittee),  presiding. 

Present:  Senators  Bavh  (presiding)  and  Burdick. 

Also  present:  Mr.  f.  WiUiam  Heckman,  Jr.,  Chief  Counsel  and 
^Marilyn  R.  Berning,  assistant  chief  clerk  to  the  Constitutional 
Amendments  Subcommittee. 

Senator  Bayh.  We  will  now  convene  our  hearing.  The  first  witness 
this  morning  is  Ms.  Marjory  Mecklenburg,  of  the  American  Citizens 
Concerned  for  Life.  If  none'  of  the  mtnesses  have  any  serious  objec- 
tions, I  would  like  to  have  all  four  witnesses  come  up  and  give  their 
statements  so  we  have  a  dialog  back  and  forth  about  some  of  these 
alternatives  that  we  are  all  searching  for.  We  have  the  Reverend 
Dr.  Robert  Bluford,  pastor  of  the  Mechanicsville  Presbyterian  Church 
of  Richmond,  Va.  Doctor,  do  you  mind  joining  the  panel? 

Reverend  Bluford.  No,  sir. 

Senator  Bayh.  We  have  Mrs.  John  Lancione  from  Birthright,. 
Dallas,  Tex.,  and  Ms.  Mary  T.  Barry,  Pride,  Inc.,  Washington,  D.C. 

STATEMENTS  OF  A  PANEL  COMPOSED  OF  MS.  MARY  T.  BAEEY. 
PRIDE,  INC..  WASHINGTON,  D.C:  EEV.  DE.  EOBEET  BLU- 
FOED,  PASTOE,  MECHANICSVILLE  PEESBYTEEIAN  CHUECH, 
EICHMOND.  VA.;  MS.  MAEJOEY  MECKLENBUEG,  AMEEICAN 
CITIZENS  CONCEENED  FOE  LIFE,  MINNEAPOLIS,  MINN.;  AND 
MES.  JOHN  LANCIONE,  BIETHEIGHT,  DALLAS,  TEX. 

Ms.  Mecklenburg.  Mr.  Chairman,  it  is  a  pleasure  to  appear 
before  you  to  offer  this  testimony  today.  We  are  appreciative  of  the 
cooperation  and  assistance  we  have  had  from  you  and  your  staff 
tlu'oughout  this  hearing  process. 

As  I  have  noted,  I  am  Marjory  Mecklenburg,  president,  American 
Citizens  Concerned  for  Life.  I  have  a  background  of  family  life 
education  and  sex  education  and  a  background  of  home  economics 
education. 

I  think  it  is  these  kinds  of  interests  that  bring  me  to  you  today  as 
an  involved  citizen  concerned  with  problems  that  American  women 
face. 

(643) 
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Senator,  two  nights  ago  I  saw  you  on  our  television  screen  home 
in  Minneapolis. 

Senator  Bayh.  You  were  home  and  I  was  on  television? 

Ms.  Mecklenburg.  Yes. 

Senator  Bayh.  I  wanted  the  record  to  be  straight  on  that. 
Pliaughter.] 

Ms.  Mecklenburg.  You  were  conducting  hearings  on  violence 
in  the  schools.  Indeed,  I  think  Americans  are  becoming  increasingly 
concerned  about  the  subject  of  violence.  I  read  in  m^^  paper  that  child 
abuse  is  on  the  uprise.  I  read  about  violence  in  the  streets. 

We  feel  that  abortion  and  violence,  that  they  do  go  hand  in  hand 
because  abortion  is  a  violence,  too,  a  violence  done  to  unborn  children 
to  try  to  solve  social  problems.  Abortion  has  become  a  public  policy 
that  is  prompted  and  funded  by  our  Government. 

There  have  been  other  forms  of  violence  prompted  by  our  Govern- 
ment. What  seems  unusual  to  me  is  that  in  our  countr}^  we  have  made 
real  strides  toward  eliminating  violence  as  a  solution  to  social  prob- 
lems. However,  in  the  area  of  meeting  the  needs  of  women,  we  have 
not  been  able  to  find  any  better  answers  to  the  real  problems  that  do 
exist.  We  feel  that  women  deserve  more  than  the  right  to  kill  their 
unborn  offspring.  We  also  feel  that  children  both  born  and  unborn 
deserve  the  right  to  protection  by  our  great  Government. 

Somehow  we  feel  that  our  Government  is  capable  of  loftier  public 
policy  than  the  destruction  of  the  unborn.  It  cannot  be  denied  that 
one  of  the  basic  purposes  of  law  is  to  protect  rights,  to  enhance  rights, 
to  balance  rights.  Indeed,  the  right  to  hfe  might  be  considered  a  basic 
right. 

That  is  why  we  are  having  hearings  on  the  possibility  of  a  con- 
stitutional amendment — trying  to  find  our  way  through  the  balancing 
of  the  rights  of  women  and  the  cliild.  However,  it  seems  to  us  in  ACCL 
that  meeting  the  needs  of  one  group  of  citizens  should  not  stop  or 
remove  the  basic  rights  from  another  group. 

The  Government  should  enhance,  insure  rights  but  not  at  the 
expense  of  women  or  men  or  children.  All  these  rights  need  to  be 
balanced. 

Abortion  is  a  violent  and  a  negative  solution  to  social  problems. 
Most  of  the  testimony  that  you  have  had  before  your  committee  has 
focussed  on  both  ends  of  the  spectrum.  There  has  been  focus  on  people 
who  want  a  constitutional  amendment  and  those  who  want  the 
freedom  of  the  woman  to  decide. 

In  fact,  this  debate  has  become  very  polarized.  What  we  are  here 
today  to  point  out  to  you  and  to  discuss  -with  3^ou  is  that  forgotten 
sometimes  in  this  debate  is  the  pregnant  woman  who  wants  to  con- 
tinue her  pregnancy.  That  woman,  we  believe,  is  almost  a  disadvan- 
taged class. 

What  are  the  needs  of  the  pregnant  woman?  Obviously  this  is  a  very 
complex  question — her  needs  are  complex  and  because  of  that  this 
could  be  a  very  involved  discussion. 

I  am  going  to  very  briefly  hit  on  some  of  the  things  I  think  need 
to  be  done  and  try  to  point  out  some  hopeful  signs  of  what  is  being 
done. 

We  believe  that  women  need  counseling  available — medical,  legal, 
psychiatric  and  other  kinds  of  counseling.  Yet  what  are  they  getting 
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now,  I  believe  in  all  too  many  cases  is  clergy  consultation  services, 
abortion  counseling,  with  really  little  attempt  to  tell  the  woman  what 
services  are  available  for  her  if  she  wishes  to  continue  her  pregnancy. 

There  is  far  too  much  emphasis  placed  on  well  funded,  well  adver- 
tised abortion  counseling  and  it  is  ver}^  diflScult  for  the  private  sector 
to  offer  anything  that  matches  it.  Bktln-ight,  alternatives  to  abortion 
and  other  citizen  groups  have  tried  to  fiU  the  vacuum.  But  they  are 
working  often  with  meager  funds,  volunteer  kind  of  staff  and  they 
have  no  financial  remuneration  for  the  job  the}^  are  doing. 

This  is  not  the  case  when  you  are  running  an  abortion  counseling 
service.  The  fees  can  go  to  help  pay  for  the  running  of  that  service. 

We  believe  that  there  is  an  inequity  here  and  that  the  Government 
is  going  to  have  to  step  in  and  try  to  help  make  sure  that  there  really 
is  a  choice.  Many  times  now  women  do  not  find  themselves  with  an 
option  because  they  don't  know  about  the  services  that  might  be 
available  to  help  them  mth  their  pregnane}^  if  they  wish  to  continue  it. 

Senator  Bayh.  Let  me  be  absolutely  certain  I  understand  what 
you  are  saying.  You  are  saying  that  there  must  be  public  funding  for 
the  abortion  itself  and  the  counseUng  that  leads  to  abortion,  but 
none  relative  to  counseling  for  alternatives? 

Ms.  ISIecklenburg.  Not  nearly  enough. 

Senator  Bayh.  I  wanted  to  make  sm-e  you  were  saying  the  j after 
instead  of  the  former.  I  know  of  no  prohibition  that  prohibits  us 
from  allocating  the  funding  to  provide  assistance  to  the  person  who 
needs  counsehng. 

It  would  seem  to  me  that  the  program  is  structured  sufficiently 
where  if  we  have  a  will,  there  is  a  wa}^  of  making  certain  there  is  a 
balance  in  the  counseling  process.  I  would  agree  with  you.  If  we 
establish  that  tliis  is  what  we  wish,  then  we  can  build  it  into  the 
public  funding  that  this  kind  of  counseling  must  be  offered. 

It  is  very  easy  to  see  and  to  paint  abortion  as  a  simple,  quick 
solution — not  to  talk  about  the  facts  of  fetal  development,  not  to 
talk  about  possible  complications,  and  not  to  talk  about  the  myriads 
of  kinds  of  services  that  might  be  necessary. 

I  am  not  sajdng  this  happens  in  ever^^  instance.  I  am  saying  it  can 
happen  and  it  does  happen  from  women  we  have  talked  to  whr  have 
been  through  that  kind  of  experience  and  later  perhaps  lived  to 
regret  it. 

But  at  this  time  they  were  not  given  the  support  they  needed. 
No  one  was  there  to  take  their  hand  and  say  obviously  the  choice 
is  yours.  There  are  these  facts  you  should  know.  Sometimes  these 
facts  are  not  pointed  out. 

There  is  no  way  that  that  is  mandated  presently.  I  guess  we  would 
like  to  see  that  at  least  women  are  making  an  informed  consent. 
You  say  that  perhaps  if  they  are  not  even  informed  of  the  possibilities 
of  what  might  happen  to  them  or  they  are  not  informed  of  the  facts 
of  fetal  development,  they  do  not  give  informed  consent. 

Perhaps  legislation  could  help  in  this  area  or  regulations  could 
help  in  this  area. 

Senator  Bayh.  Certainly,  that  should  be  a  requirement.  I  hope  by 
the  time  we  are  tlirough,  we  will  have  a  chance  to  have  a  give  and 
take  between  some  of  you  who  are  much  closer  to  this  as  far  as  im- 
plementation than  I. 
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We  are  told  by  some  folks  who  we  have  talked  to  who  run  these 
services  that  mdeed,  there  is  counseling.  I  don't  see  how  anybody 
could  object  to  informed  judgment  being  made  and  full  information 
being  given. 

I  think  the  question  is  how  you  acquire  or  provide  that  counseling 
and  how  it  is  truly  balanced. 

Ms.  Mecklenburg.  We  might  have  to  do  something  about — ^just 
looking  at  the  statistics  of  the  women  that  come  into  an  abortion 
counseling  service  and  then  see  what  happens  to  them,  what  kind 
of  percentage  gets  an  abortion  and  what  percentage  decides  to  carry 
the  pregnancy  to  term. 

Senator  Bayh.  I  am  not  sure  that  is  proof. 

Ms.  Mecklenburg.  It  is  not  proof  but  it  could  be  some  indication. 
Obviously  one  could  interview  women  if  they  were  willing  to  see 
what  kind  of  counseling  they  have.  I  think  there  needs  to  be  more 
investigation  along  this  line.  I  think  we  need  to  look  into  it.  I  am 
not  a  social  worker  and  I  don't  know  how  to  structure  that  kind  of 
study,  but  I  think  it  is  important  that  somebod}^  who  does  look  into 
the  counseling  situation  as  it  presently  exists  vis-a-vis  abortion 
counseling  and  supportive  services  counseling. 

I  guess  that  is  all  I  want  to  ask  for  today  in  that  area.  In  the  area 
of  education,  we  believe  that  we  must  eliminate  the  stigma  of  the 
unwed  mother  that  is  still  present  in  parts  of  our  country. 

Senator  Bayh.  May  I  introduce  a  bill  to  accomplish  that?  That  is 
the  most  difficult  thing.  You  should  not  make  light  of  it.  It  is  the 
kind  of  thing  that  takes  generations  to  accomplish  but  if  you  have 
any  specific  suggestions — ^we  both  know  you  can't  introduce  legisla- 
tion. I  am  going  to  be  the  devil's  advocate  here.  You  should  eliminate 
the  stigma  but  how  do  we  do  that? 

Ms.  Mecklenburg.  The  public  policies  in  the  school,  the  way  we 
treat  the  pregnant,  unwed  girl.  Do  we  remove  her  from  the  scene?  Is 
she  given  a  choice  as  to  whether  she  can  remain  in  the  school  she  was 
in?  Does  she  have  a  choice  for  homebound  education  or  to  be  removed 
to  another  community?  All  too  often  in  some  parts  of  our  country, 
that  woman  is  i)uslied  out  of  school. 

It  seems  to  me  that  is  the  kind  of  policy  of  discrimination.  I  don't 
think  that  pregnancy,  jiarenthood,  should  constitute  grounds  for 
denial  of  education.  Perhaps  the  public  policy  in  our  country  can  do 
something  to  change  that. 

That  would  be — if  we  treat  pregnant  women,  wed  or  unwed,  with 
some  dignity  and  respect  their  rights,  then  perhaps  we  are  teaching 
by  our  great  law  that  we  do  respect  these  women.  The  law  respects 
them  and  so  should  other  ])eoi)le.  We  believe  that  women  should  not 
only  have  a  chance  to  continue  their  education  in  the  academic  sub- 
jects ond  i)erha])s  get  job  training  which  the}?^  will  need  to  support  the 
child,  if  the}^  choose  to  keep  it,  but  that  they  probably  need  special 
skills. 

Often  young  mothers  are  thrust  into  motherhood  and  the  support 
of  a  child  when  the}^  really  are  not  able  and  don't  have  the  back- 
ground to  support  that  child  and  meet  the  needs.  We  need  to  make 
sure  those  i)rograms  are  available  in  our  school  systems  and  they 
do  meet  the  needs  of  these  young,  pregnant  mothers. 
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I  think  that  the  Department  of  Health,  Education,  and  Welfare 
program  on  education  for  parenthood  is  a  hopeful  sign  then  in  that 
direction. 

We  would  like  to  see  more  emphasis  placed  on  making  women  who 
keep  their  children  the  best  mothers  possible,  giving  them  every 
o]iportunity  to  have  the  learning  skills. 

We  also  believe  that  malnourishment  of  ])regnant  women  is  a  very 
serious  ])roblem  in  parts  of  our  country.  We  think  that  the  unborn 
child  and  the  women  have  special  needs  during  pregnancy.  There  is 
no  question  that  a  woman  who  is  pregnant  needs  adequate  nutritional 
benefits. 

She  probably  needs  a  new  wardrobe.  Some  of  these  things  are  simply 
overlooked.  For  instance,  in  the  recent  U.S.  Supreme  Court  decision 
Burns  v.  Alcala,  we  have  removed,  or  the  court  has  removed,  the  right 
of  that  woman,  pregnant  woman,  to  receive  funds  for  the  benefit  of 
her  unborn  child. 

Wliat  this  means  is  that  in  .38  States,  the  States  that  have  not 
enacted  sj^ecial  legislation,  the  ])regnant  woman  gets  no  kind  of  help 
or  support,  no  recognition  of  the  fact  that  she  is  pregnant  and  that 
she  has  si)ecial  needs  because  of  that  pregnancy,  needs  above  and  be- 
yond the  normal  woman  of  that  same  economic  condition. 

That  decision  did  not  say  that  there  was  a  constitutional  thing  to 
provide  AFDC  for  the  unborn  child.  In  fact,  you  might  even  read  that 
decision  to  be  inviting  congressional  legislation,  national  legislation. 

There  is  no  reason  that  the  Congress  could  not  act  on  tliis  to  make 
AFDC  i)ayments  available  for  the  pregnant  woman  because  she  is 
l)regnant,  "make  special  kinds  of  allocations  to  her  so  that  her  nutri- 
tional needs  and  other  needs  can  be  met  during  that  period. 

We  would  ask  that  there  be  serious  consideration  of  this.  Some 
States  have  that  kind  of  protection.  Thirty-eight  States  do  not. 
We  also  feel  that  day  care  facilities  are  an  important  alternative  to 
abortion.  There  are  man}^  women  who  \\all  choose  to  work  or  to  con- 
tmue  their  studies  but  do  not  wish  to  relinquish  their  child. 

High  quality  day  care  facilities  are  essential  for  these  women. 
We  can  i)oint  "to  the  child  and  family  services  legislation  of  1975  as 
a  hopeful  kind  of  move  in  that  direction.  We  want  to  note  that  we 
are  very  pleased  that.  Senator  Bayh,  you  have  been  very  sui)portive 
of  child  care  provisions  and  very  interested  in  that  kind  of  legislation. 

We  feel  that  other  Congressmen  should  be  concerned  about  the 
child  and  famih^  services  act  and  other  kinds  of  acts  that  would  allow 
high  quality  day  care  for  women  wdio  choose  to  keep  their  children. 

Senator  Bayh.  I  think  that  that  goal  of  high  quality  preschool 
care,  what  I  like  to  call  it  because  of  the  connotation,  but  I  think  that 
would  be  more  than  almost  am'  other  one  thing. 

If  we  have  to  put  a  ceramic  of  problems  on  the  wall,  that  is  a  pretty 
big  block.  I  take  it  you  don't  agree  with  the  message  of  President 
Nixon  when  he  vetoed  the  GEO  bill  about  the  socialistic  tendencies  of 
the  day  care? 

Ms. "Mecklenburg.  I  thmk  it  is  important  that  we  give  careful 
consideration  to  meeting  the  needs  of  the  child  and  to  not  destroying 
the  family  and  a  system  where  the  Government  is  raising  the  children. 
People  do  have  concerns  in  this  area  and  they  are  valid. 
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I  am  heartened  that  Senator  Mondale's  committee  has  worked  to- 
make  some  revisions  in  that  child  care  bill  since  the  objections  were 
raised.  They  have  done  a  great  deal  to  try  to  build  in  some  safeguards 
and  involvement  of  parents  in  these  programs. 

I  do  believe  that  the  daj^"  care  center  can  be  a  real  learning  experience. 
I  know  because  I  guess  I  have  been  involved  with  enough  day  ca-re 
programs  to  know  that  this  is  an  excellent  opportunity  for  the  young 
unwed  mother  or  the  young  insecure  parent  to  actually  see  what 
children  are  like  and  to  be  able  to  learn  the  skills  by  involvement  in 
the  day  care  center  and  go  home  better  parents  while  they  are  parent- 
ing at  home. 

I  always  thought  my  children  looked  a  great  deal  more  normal 
after  being  involved  in  a  cooperative  nursery  school  situation. 

I  think  we  can  use  this  not  only  as  a  drop  off  center  but  it  can  be 
used  as  a  teaching  tool  and  it  can  be  used  to  meet  this  real  need  of 
women. 

Senator  Bath.  I  think  we  have  to  face  facts  as  they  are,  that  we 
need  to  encourage  parents'  participation  to  the  ultimate  degree  that 
we  can.  From  a  practical  standpoint  there  are  children  living  in  homes 
that  almost  def}^  description  of  a  home  by  normal  definitions.  They  are 
alive  now.  What  do  we  do  with  them  to  give  them  the  opportunity  to 
develop  their  potentials? 

This  whole  business  of  the  nutrition  matter — the  nutrition  of  a 
pregnant  woman  and  the  nutrition  available  for  that  child  the  first 
couple  or  3  years  of  life  are  so  critical  in  developing  the  brain  cells. 
However,  this  is  totally  ignored  by  many  people. 

How  do  we  get  the  parents  to  participate?  I  could  not  help  but  smile 
as  you  talked  about  j^our  children  appearing  more  normal.  My  son 
just  finished  Ms  freshman  3^ear  at  Indiana  University.  Several  years 
ago  when  both  his  mother  and  I  were  in  school  he  was  a  freshman  at 
Indiana  University  Nursery  School  in  which  we  both  participated. 

That  was  an  educational  experience  for  us  if  not  for  him.  That  kind 
of  cooperative  experience  I  think  helps  both  the  children  and  the 
parents. 

Excuse  me.  Go  ahead. 

Ms.  Mecklenburg.  We  also  would  like  to  see  improved  insurance 
coverage  for  pregnancy,  particularly  for  unwed  mothers.  What  hap- 
pens too  often  is  that  abortion  is  covered  in  policies  but  if  the  pregnant 
single  woman  wants  to  continue  that  pregnancy,  she  has  no  help  with 
her  maternity  coverage. 

Senator  Bayh.  Isn't  that  a  problem  for  married  women  as  well  as 
single  women? 

Ms.  Mecklenburg.  Yes;  I  think  it  is.  You  have  to  paj^  extra  money 
for  your  maternit}^  coverage  but  abortion  is  covered  under  surgery. 
The  irony  of  this  is  that  abortion  is  not  a  mandatory  kind  of  choice 
and  if  you  don't  have  an  abortion,  obviously  the  pregnancy  continues. 

It  seems  to  me  that  giving  birth  to  a  child,  a  woman  should  not  have 
to  suffer  deprivation  of  coverage  or  pay  insurance  fees  to  receive  the 
help  she  needs.  I  think  there  is  a  great  deal  of  work  that  could  be  done 
in  this  area  and  that  legislation  perhaps  could  enter  into  this  to  try 
and  equalize  the  situation. 

It  is  sad  indeed  that  women  are  making  choices  about  whether  to 
give  their  children  the  right  to  life  or  to  terminate  based  on  economic 
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conditions.  If  they  feel  pressured  because  of  the  economic  situation, 
we  can  ask  what  kind  of  a  choice  do  they  really  have? 

I  think  we  need  to  look  into  that  situation  too,  and  do  what  we  can 
to  equalize  it.  There  are  some  tilings  that  we  would  suggest,  too, 
Senator,  that  might  keep  the  problem  pregnancy  from  occurring  in  the 
fii'st  place. 

It  is  very  fine  to  try  to  bring  supportive  services  into  play  when 
there  is  a  woman  suffering  problems  because  of  her  pregnancy.  That  is 
very  laudator}^  and  we  should  work  toward  that  end.  But  if  we  can 
keep  the  problem  from  aiising  in  the  first  place,  it  seems  to  me  we 
have  accomplished  a  great  deal  more  in  alleviation  of  human  suffering 
and  inequities. 

We  would  suggest  that  family  life  and  sex  education  be  widely 
available.  When  I  say  this,  I  realize  that  probably  very  few  things — 
maybe  abortion — but  very  few  things  have  caused  as  much  furor  as 
sex  education.  There  are  people  of  good  intent  who  have  all  different 
feelings  about  what  should  be  m  a  sex  education  class. 

What  strikes  me — I  am  not  here  to  say  what  I  think  should  be  in 
it — but  what  strikes  me  as  a  very  bad  situation  is  that  I  called  a 
number  of  professors  in  family  life  and  sex  education  and  I  said  what 
kind  of  studies  have  you  got  to  show  what  you  are  teaching,  your 
curriculum,  has  resulted  in?  What  have  you  done  to  people's  behavior? 
Have  you  raised  the  illegitimacy  rate?  Are  there  more  unwed  mothers 
or  less? 

Are  there  more  divorces  or  less?  Wliat  have  you  done  to  the  family 
imit?  Can  3'ou  tell  me?  Are  you  having  any  effect  on  people  or  not? 
One  of  them  who  is  really  the  sex  education  expert  at  a  large  university 
just  laughed.  He  said  no,  and  I  did  not  think  it  was  necessary  that 
they  do. 

His  idea  was,  I  think,  the  study  of  sex  for  sex  itself,  he  did  not  seem 
to  care  or  even  worry  about  the  fact  that  he  did  not  know  what  kind 
of  results  his  educational  program  at  a  large  university  was  having  on 
the  people's  lives  that  he  was  toucliing. 

The  same  thing  might  be  said  to  a  lesser  extent  but  is  also  true  in 
family  life  education.  The  studies  that  3''ou  can  quote  are  years  old. 
I  wanted  to  come  before  you  and  say,  no,  look,  these  are  the  kinds  of 
programs  we  need,  this  is  the  kind  of  results  you  might  expect  to  get 
if  you  were  to  institute  these  kinds  of  programs  and  set  them  as  a 
high  priorit}^. 

I  could  not  do  that.  The  best  I  can  say  is  that  it  is  time  we  stopped 
experimenting  with  these  programs  and  started  asking  questions,  do 
they  serve  the  needs  of  our  people?  What  kind  of  results  do  we  get 
from  teacliing  thmgs  in  tliis  way  or  that  way  and  perhaps  some 
studies  need  to  be  initiated  in  family  hfe  and  sex  education. 

If  you  just  present  biological  facts  with,  no  value  orientation,  what 
happens  to  the  kids  after?  If  you  intercept  women  at  3  months  of 
pregnancA^  and  give  them  parenting  and  family  life  skills,  are  they 
measurabh"  better  parents?  Wliat  happens  to  then*  children  and  are 
there  less  breakups  and  less  psychiatric  problems?  Tliis  should  be 
possible  to  do.  We  tliink  these  problems  are  important. 

It  is  possible  to  teach  them  to  meet  the  needs  of  our  people. 

We  should  instigate  some  research  in  this  area  as  soon  as  we  can. 

Senator  Bayh.  Unfortunately  it  takes  awliile  to  be  able  to  answer 
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those  questions  which  are  very  legitimate  questions.  Perhaps  if  we 
had  that  kind  of  information  available  and  it  was  positive  indicating 
a  need  for  the  kind  of  services  which  you  suggest  it  would  be  easier 
to  convince  some  reluctant  dragons  to  support  these  programs. 
It  seems  to  me  to  make  nothing  but  good  sense. 

Ms.  Mecklenburg.  That  is  exactly  right. 

Senator  Bayh.  They  can  see  that  their  fears  which  are  often  well 
intentioned,  nevertheless  if  not  unfounded,  could  be  counterbalanced 
by  the  overriding  amount  of  good  accomplished. 

Ms.  Mecklenburg.  I  think  we  all  want  to  know  regardless  of  where 
we  sit  on  family  life  and  sex  education  programs  and  we  can't  make 
decisions  until  we  know  the  facts  of  how  our  3^oung  people  are  affected 
b}^  this  teaching. 

It  also  seems  to  me  that  family  planning  is  a  poor  alternative  to 
abortion.  Research  into  safe  and  effective  ways  to  prevent  the  un- 
intended pregnancy  can  do  much  to  alleviate  that  condition. 

We  believe  strongly  that  a  variety  of  methods  need  to  be  made 
available  including  natural  family  techniques.  We  need  to  respect  the 
rights  of  our  people  to  choose  from  a  wide  variety  of  means  of  family 
planning  techniciues  and  we  need  to  see  that  research  is  done  so  that 
these  are  available  and  that  the}^  are  safe  and  effective  and  ^\ill  not 
harm  women. 

We  would  like  to  see  genetic  counseling  available  widel3^  Unfor- 
tunately right  now,  genetic  counseling  is  sometimes  onl}^  available 
to  those  who  have  considerable  means.  We  feel  that  genetic  counseling 
for  people  who  really  are  concerned  and  have  a  legitimate  concern 
in  that  area  should  be  ^^ddely  available. 

The  prevention  of  the  birth  of  a  child — ^the  conception  of  a  child 
is  extremely  important  if  that  child  is  going  to  have  a  high  likelihood 
of  genetic  problems.  However,  once  the  pregnancy  is  established,  we 
feel  that  that  life  needs  protection  because  that  is  a  human  life  of 
value,  even  if  it  has  a  particular  problem. 

We  believe  that  the  Government  should  enter  into  this  to  help 
women  who  are  and  parents  who  are,  helping  raise  children  with 
handicaps.  Too  often  what  is  available  is  if  you  give  yonr  child  to  an 
agency  or  place  him  in  a  home  and  the}'  have  problems,  then  there  will 
be  financial  help.  But  if  you  choose  to  keep  the  child  in  your  home, 
then  there  is  very  little  help  available  to  you. 

We  can  point  to  the  handicapped  education  act  as  one  possibility 
of  the  kind  of  real  service  that  could  be  given  in  this  area  and  can  help 
alleviate  some  abortions.  Surely  there  are  many  other  examples. 

Once  the  child  is  conceived  and  we  know  that  it  has  defects,  let's 
not  destroy  it  like — but  instead  enter  in  to  help  that  life  reach  what- 
ever potential  it  can.  We  believe  that 

Senator  Bayh.  Do  you  look  at  Tay-Sachs  the  same  way  as  all  other 
genetic  abnormalities? 

Ms.  Mecklenburg.  It  is  very  difficult  to  decide  the  severity  of  a 
deformity. 

Senator  Bayh.  Not  a  Tay-Sachs  it  isn't. 

Ms.  Mecklenburg.  How  far  one  should  go  to  support  a  person 
can — with  a  severe  type  of  defect 

Senator  Bayh.  I  wasn't  looking  at  it  from  the  standpoint  of  support. 
I  was  looking  at  it  from  the  parents'  angle.  I  understood  there  is  life, 
but  I  think  maybe  I  discussed  this  with  3^ou  when  we  pondered  these 
real  problems  earlier. 
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In  our  earlier  hearings,  there  was  a  mother  and  a  father  with  two 
little  curly  haired,  blond  haired  blue  eyed  children  in  the  caucus  room 
creating  quite  a  ruckus.  The  first  pregnancy  of  that  mother  had 
resulted  in  a  live  birth  of  a  Tay-Sachs  child  who  died  a  rather  horrible 
death.  They  said  very  candidly,  and  I  beheve  it,  that  having 
experienced  that  death  they  would  not  have  brought  those  two  lives 
that  were  obviously  natural  and  full  and  vibrant,  had  they  thought 
that  either  one  of  them  could  possibly  have  been  the  one  out  of  four 
that  the  first  child  was. 

Ms.  Mecklenburg.  I  honestly  believe  that  the  precedent  that  is 
set,  you  see,  by  being  able  to  measure  the  degree  of  deformity  and 
to  establisli  the  chances  and  the  degree  of  deformity  that  living  human 
beings  and  then  say  we  don't  want  to  support  it. 

That  life  causes  too  much  misery  so  we  must  positively  go  in  and 
be  able  to  take  that  life  leads  to  all  kinds  of  troubles.  To  some  people 
supporting  a  cliild  with  a  little  defect  or  even  the  wrong  sex — this  is 
the  kind  of  thing  that  amniocentesis  has  been  used  for  and  could  be 
used  for. 

The  problem  is  we  can  feel  very  empathetic  toward  the  family  that 
finds  that  they  are  pregnant  with  a  child  that  has  a  defect  which  may 
be  very  serious.  But  can  we  allow  a  positive,  that  would  go  in  and 
end  that  life  because  we  don't  want  to  support  it,  an  action  like  that? 

Senator  Bayh.  Tay-Sachs  has  a  rather  unique  kind  of  defect  which 
is  going  to  lead  to  death.  It  is  not  a  cpiestion  of  learning  the  child  is 
going  to  have  a  deformed  arm  or  is  going  to  be  the  wrong  sex.  It  is  a 
child  that  is  destined  to  die,  and  not  a  nice  kind  of  death  at  that. 

I  don't  want  to  prolong  this  because  you  have  some  more  to  say 
and  we  have  other  witnesses. 

Ms.  Mecklenburg.  I  think  we  ought  to  be  very  concerned  about 
these  problems  and  examine  them  and  be  as  supportive  as  we  can  in 
the  situation.  I  would  ciuestion  whether  we  can  allow  the  taking  of  a 
life  in  order  to  prevent,  even  to  prevent  a  later  death. 

I  think  that  that  principle  is  very  difficult. 

Senator  Bayh.  I  think  the  question  though  if  we  are  concerned 
about  life  as  you  and  I  are,  can  we  give  the  mother  and  the  father 
the  choice  of  taking  a  life  so  that  other  lives  can  be  born?  Now  we  have 
genetic  studies  that  can  advise  parents  that  are  in  the  high  risk  area 
whether  the  genetic  make  up  is  going  to  lead  to  trouble,  but  those 
parents  most  of  them  are  not  going  to  have  a  child. 

The}'  are  not  going  to  bring  any  life  into  being. 

Ms.  Mecklenburg.  My  husband  does  a  lot  of  work  in  infertility. 
I  am  concerned  about  parents  who  want  children  but  who  are  con- 
cerned that  they  may  have  malformed  children.  You  cannot  say  we 
want  to  have  perfect  children. 

Senator  Bayh.  Let's  confine  it  to  the  Tay-Sachs  problem.  We  are 
talking  about  the  unique  situation  that  exists  in  Ta3^-Sachs. 

Ms.  Mecklenburg.  How  would  you  write  that  into  some  kind  of 
legislation  which  would  allow  only  the  taking  of  life  in  certain  cir- 
cumstances? Do  you  draw  some  kind  of  a  line  or  do  3^ou  allow  parents 
to  choose?  Then  if  you  allow  them  to  choose,  does  one  set  the  guide- 
lines within  which  they  choose?  I  suppose  one  could  say  if  they  have 
an  abnormality  that  is  going  to  end  eventualh'  in  a  horrible  death, 
then,  but  a^ou  tr}'  to  build  that  into  some  kind  of  a  principle 
or  a  legislative  policy  and  I  find  myself,  at  least,  in  grave  difficulty. 
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I  am  concerned  as  you  are  but  I  find  myself  in  grave  difBculty 
tr3^ing  to  build  in  some  kind  of  guidelines  wdthin  which  we  could 
operate. 

Senator  Bayh.  I  do,  too.  I  do,  too,  and  that  is  one  of  the  reasons 
wh}^  the  whole  constitutional  amendment  approach  concerns  me.  It 
is  awfully  difficult  and  I  have  struggled  \\dth  it  and  am  still  struggling 
with  it — trying  to  determine  what  the  right  thing  to  do  is.  I  have 
developed  a  great  sensitivity  for  the  life  matter,  even  the  life  of  that 
Tay-Sachs  child.  But  how  you  apply  a  stern  rule  of  law  that  applies 
to  everybody  without  causing  significant  injustice  on  some,  I  have 
not  resolved  in  m}?-  own  mind. 

Ms.  Mecklenburg.  The  law  is  never  perfect  and  can't  answer  all 
the  hard  cases.  The  best  we  can  do  with  ]aw  is  to  establish  a  principle 
that  meets  most  of  the  cases  and  perpetuates  the  most  justice  that  we 
can.  We  can't  take  care  of  everybody's  needs  and  take  care  of  every 
hard  fact.  Lawyer  friends  have  told  me  that  hard  cases  make  poor 
law. 

I  think  that  we  have  to  look  at  the  overriding  results  of  the  policies 
that  we  have.  Then  we  can  have  a  great  deal  of  empathy. 

Senator  Bayh.  Hard  cases  do  make  poor  law  according  to  my  law 
professors,  but  if  one  gets  into  a  pubhc  policy  area — or  as  a  concerned 
citizen,  you  have  to  recognize  that  all  the  rights  in  America  inculcated 
in  the  Bill  of  Rights  that  we  are  looking  at  now  with  greater  definition 
as  we  get  to  this  process  of  preparing  for  our  200th  birthday,  these 
are  not  w^orth  a  nickel  as  they  apply  to  the  multitude. 

It  is  how  they  relate  to  you  that  is  important.  How  do  you  deal  with 
a  problem  that  deals  with  me  without  imposing  a  hardship  on  in- 
dividuals who  have  certain  rights?  I  think  we  have  to  take  into  con- 
sideration the  right  of  individuals.  That  is  one  of  the  things  that 
distinguishes  our  country  from  others. 

Ms.  Mecklenburg.  Then  I  think  we  need  to  consider  what  we  are 
doing  by  the  public  policy  on  abortion  that  we  have  now  has  removed 
the  rights  of  hundreds  of  thousands  of  unborn  children,  not  all  Tay- 
Sachs  babies. 

Senator  Bayh.  We  are  going  to  be  having  some  votes  on  this  NIH 
thing  that  are  going  to  be  happening  here  shortly  after  noon  and  we 
have  some  other  witnesses  and  I  want  to  hear  from  them. 

Ms.  Mecklenburg.  I  think,  too,  that  we  need  to — I  will  try  and 
summarize.  We  need  to  ask  ourselves  what  have  we  done  for  pregnant 
women  in  this  country,  pregnant  women  who  wish  to  continue  and 
give  bu'th  to  that  child? 

The  simple  fact  is  that  we  have  focused  on  abortion  as  a  solution  so 
heavily  that  we  have  not  paid  much  attention  or  as  much  attention 
as  we  need  to  that  woman.  We  have  in  press  at  this  time,  ACCL, 
an  official  data  search  of  the  research  in  progress  on  the  family, 
family  life,  population  control,  fertility  control,  and  family  planning. 

This  is  all  research  being  funded  around  the  countr}^,  the  world 
really,  the  Department  of  Health,  Education,  and  Welfare  funding 
is  a  significant  portion  of  this.  One  has  to  only  look  at  where  the 
money  is  being  spent  in  these  areas  to  see  that  there  is  room  for 
improvement  from  our  point  of  view. 

A  few  of  these  studies  are  dealing  in  a  positive  way  with  the  family, 
dealing  in  supportive  services  and  really  trying  to  support,  to  look 
for  some  answers  to  support  the  family  and  the  pregnant  woman  and 
make  better  parents,  but  most  of  them  are  not. 
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I  think  that  it  is  significant  to  note  that  most  of  them  deal  in  anti- 
natal  kind  of  influence  on  the  study  of  the  family.  They  suggest  that 
kind  of  an  approach.  There  is  even  one  that  is  a  laboratory  for  the 
study  of  human  embryos  and  fetuses  dealing  in  fresh  human  specimens. 

It  is  like  a  fetus  farm.  The  U.S.  Department  of  Health,  Education, 
and  Welfare,  $34,000.  I  am  not  suggesting — because  we  are  concerned 
about  the  budget  and  there  is  reason  to  be  concerned  about  the  budget 
and  additional  spending  by  the  Government — I  am  not  suggesting 
that  that  is  necessary. 

What  we  should  do  is  look  at  where  the  spending  is  going  and  reorder 
some  of  our  priorities.  We  need  supportive  services  for  women.  We 
need  preventive  services.  At  the  last  subcommittee  hearing  you  asked 
Mr.  Kaufman  about  supportive  services.  There  is  more  that  needs  to 
be  done. 

There  are  still  women  who  are  becoming  pregnant.  We  must  ask 
ourselves  what  kind  of  funding  do  we  have  available  for  them.  Are 
we  going  to  choose  as  a  people  to  solve  our  desperate  human  problems 
^^^th  wholesale  abortion,  publicly  funded,  and  promoted  or  are  we 
going  to  choose  to  work  with  all  legislators  in  partnership  to  help 
establish  a  just  society  in  which  the  legal  system  protects  the  rights 
of  both  women  and  cliildren,  and  where  healthy  mothers,  healthy 
babies,  and  stable  family  units  are  encouraged  by  the  policies  of  the 
Federal  and  State  governments. 

We  also  urge  you  to  give  some  encouraging  words  to  the  Education 
Committee  to  begin  to  investigate  what  is  going  on  in  sex  education 
and  family  life  education  in  our  country  and  how  that  might  be  used 
to  deal  with  the  problems  of  abortion. 

Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Thank  you  very  much. 

We  will  include  your  complete  statement  in  the  record,  Ms. 
Mecklenburg. 

Ms.  Mecklenburg.  Thank  you,  Mr.  Chairman. 

[The  document  referred  to  follows:] 

Statement  of  Marjory  Mecklenburg,  President,  American  Citizens 
Concerned  for  Life,  Inc.  Before  the  Senate  Judiciary  Committee, 
Subcommittee  on  Constitutional  Amendments,  June  19,  1975 

My  name  is  Marjory  Mecklenburg.  I  am  the  President  of  American  Citizens 
Concerned  for  Life,  Inc.  (ACCL),  a  national  organization  which  seeks  to  promote 
respect  for  human  life  and  to  work  for  its  enhancement.  Testimony  presented  to  a 
previous  Subcommittee  hearing  by  ACCL  outlined  our  philosophy  on  a  broad 
range  of  the  life  issues.  We  are  pleased  that  you  have  invited  us  to  present  further 
testimony  today  on  the  specific  topic  of  alternatives  to  abortion. 

Senator  Bayh,  many  people  are  disturbed  by  the  rising  tide  of  violence  in  this 
nation.  Americans  are  subjected  to  violence  on  the  streets  and  on  television  and 
movie  screens.  Congressional  hearings  on  violence  in  our  schools  have  recently 
been  completed.  The  subject  of  violence  has  a  great  deal  to  do  with  what  we  are 
•discussing  here  today.  Abortion,  the  destruction  of  unborn  human  offspring,  is  a 
violent  act.  This  violence  to  unborn  children  has  become  a  widespread  and  legal 
practice  that  is  publicly  funded  and  promoted  in  our  country. 

We  in  ACCL  beUeve  that  our  nation  is  capable  of  a  loftier  pubUc  pohcy — that 
our  women  deserve  much  more  than  the  right  to  destroy.  And  that  our  nation's 
children,  both  born  and  unborn,  have  the  right  to  protection  and  nurture  by  our 
^eat  government. 

Senator,  we  are  pleased  that  your  Subcommittee  on  Constitutional  Amendments 
has  not  only  chosen  to  hold  lengthy  and  balanced  hearings  on  a  constitutional 
amendment  deaUng  with  the  rights  of  the  unborn,  but  that  you  have,  in  addition, 
focused  today  on  the  real  problems  faced  by  pregnant  women  and  their  families. 

Most  of  the  testimony  offered  during  the  course  of  these  hearings  has  been 
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focused  on  the  two  poles  of  argument  which  underly  the  controversy  over  abortion^ 
Those  who  share  ACCL's  concern  about  the  loss  of  the  right  to  life  of  unborrt 
babies  have  focused  on  the  need  for  re-establishment  of  that  legal  protection. 
Those  speaking  against  the  enactment  of  a  Human  Life  Amendment  have  pro- 
moted what  they  beUeve  to  be  the  right  of  a  woman  to  preserve  her  privacy  by 
aborting  her  pregnancy.  Abortion  proponents  have  also  argued  that  in  order  to 
prevent  discrimination  of  poor  women  the  procedure  must  be  both  legal  and 
reimbursable  through  pubUc  funding. 

This  sharp  polarization  has  resulted  in  a  degree  of  bitterness.  We  at  ACCL 
have  observed  that  additional  subtler  negative  effects  have  taken  place  in  the 
midst  of  the  furor  aroused  by  legalizing  abortion.  These  effects  have  been  dele- 
terious to  the  pregnant  women  who  decide  to  give  birth  to  their  babies. 

We  need  to  ask  what  are  the  conditions  of  life  which  confront  women  who  are 
troubled  by  an  unintended  pregnancy  but  who  do  not  choose  abortion.  What  are 
their  rights?  What  is  society's  duty  to  them  and  to  the  children  they  will  bear?  Are 
we  meeting  that  duty?  Or  have  these  women  been  largely  ignored  by  the  pubhc 
sector  and  much  of  the  private  sector,  and  been  pushed  into  the  background  or 
eUminated  totally  from  the  abortion  debate?  We  believe  that  they  have  been 
ignored,  and  that  they  constitute  a  disadvantaged  class  suffering  a  special  kind 
of  discrimination. 

We  beheve  that  the  abortion  question  centers  around  human  rights — their 
interpretation,  and  their  denial.  We  believe  that  the  unborn  child  lays  claim  to 
certain  human  rights  merely  by  the  fact  of  his  existence,  judicial  fiat  notwith- 
standing. But  we  also  know  that  regardless  of  the  social  or  legal  climate  in  which 
his  life  begins  and  moves  toward  birth,  his  mother  is  his  first  line  of  defense 
against  pre-birth  aggression.  It  is  literally  with  her  that  his  life  rests.  Regardless 
of  the  state  of  the  law  governing  the  relative  rights  of  the  mother  and  child, 
Americans  must  examine  the  pregnant  woman's  life  situation,  assess  what  is 
necessary  to  preserve  her  personal  dignity  and  her  mental  and  physical  health, 
and  then  provide  for  these  needs.  If  we  neglect  to  do  so,  then  we  must  seriously 
ask  ourselves  if  we  have  not  been  to  blame  for  the  loss  of  many  unborn  infant 
lives  and  possible  ravages  upon  women  and  the  family  through  our  apathy  and 
neglect.  Women  must  not  be  forced  by  circumstances  to  seek  an  abortion  because- 
of  the  lack  of  an  acceptable  alternative  and  an  implied  national  policy  against 
life.  A  society  that  truly  cares  for  all  its  people  will  see  that  the  pregnant  woman 
who  gives  birth  to  her  baby  emerges  from  the  experience  as  a  strong,  independent, 
individual. 

COUNSELING  FOR  LIFE  SUPPORT 

Medical,  legal,  psychiatric,  spiritual  and  other  counseling  should  be  immedi- 
ately available  to  any  women  and  her  family  who  face  a  distressed  pregnancy. 
In  today's  climate,  often  the  first  contact  the  troubled  pregnant  woman  has  is 
with  an  intake  person  at  an  abortion  clinic,  or  a  minister  associated  with  the 
Clergy  Consultation  Service  (CCS),  founded  to  provide  abortion  information. ^ 
These  intake  situations  are  widely  advertised  and  available.  Criticism  has  been 
leveled  at  such  abortion-related  counseling  services  by  pro-life  advocates,  who 
allege  that  women  who  are  clients  of  these  facilities  are  receiving  counseling 
framed  in  a  way  which  makes  an  abortion  seem  to  be  the  most  attractive  option 
by  emphasizing  its  alleged  safety,  the  relative  low  cost  of  the  procedure  when 
compared  to  maintenance  during  pregnancy  and  delivery,  and  the  relative  asjsur- 
ance  of  anonymity.  There  may  be  no  attempt  at  full  disclosure  of  the  facts  of 
fetal  development,  the  nature  of  the  operation,  the  possible  complications  to  the 
woman  both  of  a  physical  and  psychological  nature,  and  the  assistance  available 
if  she  chooses  to  continue  her  pregnancy.  Despite  the  purpose  and  activity  of  these 
abortion  counseling  clinics,  many  of  them  enjoy  tax-exempt,  tax-deductible  IRS 
status  which  is  normally  reserved  for  educational  or  charitable  ventures. 

The  pro-life  sector  of  society  has  attempted  to  provide  alternatives  to  these 
abortion  intake  services  with  crisis  "hot-line"  telephone  setups  and  backup 
referral  services  for  pregnant  women.  Much  more  investigating,  planning,  and 
funding  needs  to  be  done  to  make  professional  life  supportive  services  available 
to  offset  the  more  available  and  well-financed  abortion  promotion  system.  In 
most  areas  of  the  nation,  individuals  working  in  referral  organizations  such  as 
Alternatives  to  Abortion  or  Birthright  are  unsalaried,  raise  their  own  funds,  staff 
telephones,  conduct  training  sessions,  and  do  a  generally  excellent  job  with 


^  Moody  and  Carmen,  Al)ortion  Counseling  and  Social  Change,  p.  21,  Judson  Press,  Valley 
Forje,  Pa.,  1973. 
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limited  resources.  There  is  no  lack  of  dedication — these  workers  are  among  the 
most  committed  and  industrious  in  the  prolife  movement.  Their  cHents  must 
look  for  backup  services  to  inadequate  pre-existing  support  systems.  No  amount 
of  hard  work  and  dedication  can  match  the  millions  of  dollars  in  private  founda- 
tion funds  and  federal  grants  for  abortion  programs  that  clinics  and  hospitals 
enjoy. 

Non-medical  difficulties  which  may  confront  a  pregnant  woman  should  be  of 
as  much  concern  to  the  social  services  worker,  physician,  or  counselor  as  any 
medical  complications  which  may  be  encountered.  During  the  early  months  of 
pregnancy,  it  is  not  uncommon  for  any  women  to  react  with  fear,  resentment 
and  depression.  Positive  feelings  of  acceptance  develop  as  the  pregnancy  advances 
and  fetal  movements  are  detected.  Pressure  to  abort  due  to  the  psychic  strains 
of  the  early  months  can  generally  be  reduced  by  sympathetic  and  patient  sup- 
portive counselling.  A  woman  should  be  able  to  rely  on  the  assistance  of  a  con- 
tinuing caseworker,  who  can  follow  her  through  the  pregnancy,  visit  her  after 
delivery,  and  continue  to  assist  in  post-partum  adjustments.  Money  should  be 
made  available  by  the  federal  government  to  "life-supporting"  organizations  to 
ensure  that  this  kind  of  comprehensive  counseling  is  available  to  all  who  need 
and  request  it. 

The  "intensive  care"  concept  is  applicable  to  and  necessary  for  the  troubled 
pregnant  woman.  There  are  wide  differences  in  the  needs  of  different  patients. 
A  "supermarket  of  ser\ices"  should  be  both  widely  advertised  and  readily  avail- 
able (free,  if  necessarjO  to  enable  the  woman  herself  to  select  those  services  which 
best  suit  her  needs. 

TJmVED  MOTHERS 

Education 

Services  to  unwed  mothers,  many  of  whom  are  students,  should  be  designeTi 
to  eliminate  the  social  stigma  which  much  of  our  society  still  places  on  single 
parenthood.  Many  school  systems,  both  public  and  private,  insist  that  single 
pregnant  girls  leave  regular  class  settings  and  enter  special  segregated  classes — 
segregated  in  the  sense  that  onlj^  pregnant  girls  can  attend.  This,  in  effect,  is  a 
labelling  experience  if  the  girl  does  not  wish  to  enter  such  a  class,  and  can  be 
interpreted  bj"  her  as  societj'-'s  "punishment"  for  her  pregnancy.  The  baby's 
father,  often  also  a  student,  is  never  subjected  to  such  segregation  or  notice. 

A  strong  emphasis  should  be  placed  on  encouraging  pregnant  students  to 
continue  with  their  studies.  They  should  be  able  to  choose  whether  they  prefer 
to  remain  in  regular  classes,  or  to  attend  a  special  school,  or  even  to  receive 
homebound  education.  Both  federal  and  individual  state  legislation  must  be 
enacted  providing  that  pregnane}',  parenthood,  or  marital  status  cannot  constitute 
grounds  for  denial  of  education. 

Parenting  Skill  Training 

A  regular  academic  or  vocational  curriculum  is  only  one  kind  of  training  a 
young  pregnant  mother  may  need.  During  pregnancy,  personal  motivation  is 
high  for  acceptance  of  practical  courses  in  parenting  and  homemaking  .skills. 
Most  unwed  mothers  keep  their  children.  Comprehensive  training  in  the  slcills 
needed  to  manage  the  basics  such  as  "how  to  bathe  the  baby",  as  well  as  the  other 
myriad  details  that  constitute  the  art  of  parenting,  are  necessary  to  help  young 
mothers  fully  understand  and  cope  with  stresses  of  everyday  living  with  children. 
Classes  should  be  informal  and  innovative,  and  encourage  actual  participation 
of  the  students  in  selection  of  some  of  the  curricula. 

The  pregnant  woman  who  is  motivated  to  learn  how  to  adjust  to  her  changing 
life,  including  the  fact  of  her  pregnancj%  is  also  more  receptive  to  the  information 
offered  by  private  organizations  such  as  the  International  Childbirth  Education 
Association  (ICE A)  and  the  La  Leche  League  (LLL).  On  request,  such  groups 
will  gladly  provide  training  for  understanding  of  pregnancy  and  delivery,  infant 
nutrition,  and  basic  mothering  arts.  Cooperation  between  the  public  and  volun- 
tary sectors  interested  in  parenting  skiUs  training  should  be  encouraged  by 
educators. 

THE  VERY  TOUNG  UNWED  MOTHER 

The  problem  of  pregnancy  in  the  very  j'oung  unprepared  woman  is  compounded 
by  the  complexities  of  subliminal  motivations  for  teenage  pregnanc3^  It  seems 
clear  that  we  are  not  able  at  this  time  to  prevent  pregnancy  from  occurring  among 
young  teenagers  in  this  country.  These  j'oung  mothers  are  thrust  into  an  adult 
world  with  the  responsibilit}'  of  raising  a  child  while  minimally  equipped  to  handle 
the  pressures  with  which  they  will  surely  find  themselves  surrounded. 
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Out  of  wedlock  pregnancies  may  not  be  unintended. ^  Refusal  to  use  restraint 
or  contraception  is  an  all  too  common  practice  among  teenagers.  Without  develop- 
ing a  full-blown  discussion  in  this  testimony  of  the  reasons  for  such  behavior,  it  is 
ACCL's  firm  conviction  that  pro-life  organizations  must  work  together  with 
groups  such  as  the  Child  Welfare  League  of  America,  the  National  Alliance 
Concerned  with  the  School-Age  Parents  (NACSAP)  and  others  to  work  vigorously 
for  special  services  of  the  highest  quality  for  these  j^oung  mothers  and  their 
children.  The  very  young  mother  is  quite  likely  to  have  little  or  no  idea  about  the 
nature  of  responsible  parenthood  and  perhaps  even  less  insight  into  the  reasons 
for  her  own  actions  and  attitudes  which  have  led  to  the  pregnancy.^  The  single 
young  mother  often  struggles  to  survive  on  meager  funds,  isolated  from  her  peers, 
alienated  from  her  family,  and  stunted  in  her  emotional  and  social  development. 
The  children  of  such  parents  may  suffer  even  worse  deprivations. 

The  hard  fact  is  that  these  young  mothers  exist  in  large  numbers.  The  Child 
"Welfare  League's  Consortium  on  Early  Childbearing  and  Childrearing,  an  inter- 
agency project  which  was  funded  bj^  DHEW,  has  compiled  information  designed 
to  help  states,  communities,  and  individuals  identify  and  serve  the  needs  of  school- 
age  parents.  The  "Education  for  Parenthood"  program,  under  DHEW,  is  a 
hopeful  new  venture.  There  are  signs  that  it  is  possible  to  create  services  which 
may  help  these  young  mothers.  We  believe  that  by  working  together,  the  public 
and  voluntary  sectors  can  do  much  to  prevent  the  abortion  of  infants  already 
conceived  by  young  teenagers.  Further  unwanted  pregnancies  may  also  be  reduced 
by  involvement  after  the  child  is  delivered  to  assist  the  young  mother's  develop- 
ment into  a  woman  who  is  able  to  make  responsible  decisions  about  both  her  own 
and  her  child's  future. 

NUTRITION   AND    OTHER   SPECIAL   NEEDS 

Malnourishment  of  the  pregnant  mother  and  her  unborn  child  is  a  major 
contributing  factor  to  premature  birth.  The  National  Foundation — March  of 
Dimes  Annual  Report  for  1974  states:  * 

"Low  birthweight  is  the  underlying  or  contributing  cause  of  half  the  deaths 
of  United  States  infants.  It  is  unmistakably  as  serious  a  cause  of  death  as  the 
gravest  birth  defects.  Several  recent  studies  show  that  low  birthweight  is 
closely  linked  to  medical  and  social  risk  factors.  About  7%  of  babies  born  to 
mothers  who  are  at  no  risk  weigh  .5.. 5  pounds  or  less.  The  ratios  of  low-weight 
babies  born  to  mothers  at  medical  and  social  risk,  respectively,  are  11.1% 
and  11.6%.  Fuim  15%  of  infants  horn  to  mothers  who  are  at  both  inedical 
AND  social  risk  are  low-weight  (italics  added). 

The  studies  show  even  more  dramatically  that  infant  death  rates  rise 

sharply,  depending  on  the  degree  of  risk;  infant  mortality  in  the  no-risk 

group  is  only  11.9  per  thousand  hve  births;  it  rises  to  24.4  per  thousand  for 

the  social  risk  group:  27.3  for  women  at  medical  risk,  and  an  appalling  41.6 

per  thousand  for  those  who  are  at  both  medical  and  social  risk"  (italics  added). 

Abortion  proponents  have  claimed  that  infant  mortality  has  been  reduced  by 

making  abortion  available  to  the  poor.  The  above  statistics  on  infant  mortality  for 

women  at  medical  and  social  risk — i.e.,  the  poor — challenge  that  claim.  Something 

is  happening — or  is  not  happening — to  perpetuate  patterns  of  discrimination 

toward  poor  pregnant  women  that  make  them  a  uniquely  disadvantaged  class. 

Most  poor  women  coping  with  an  unintended  pregnancy,  regardless  of  medical 

status,  fall  into  the  high  risk  category  due  to  the  complex  nature  of  the  basic 

difficulties  with  which  they  must  cope. 

As  a  result  of  the  U.S.  Supreme  Court  decision  in  Burns  v.  Alcala,  the  welfare 
mothers  in  38  states  can  receive  no  funds  for  the  benefit  of  the  child  until  it  is 
born.  The  Court's  majority  opinion  cites  the  legislative  history  of  the  Social 
Security  Act  and  uses  the  193.5  record  of  debate  to  argue  in  favor  of  denial  of 
benefits  directly  to  an  unborn  child.s  It  is  a  simple  fact  that  the  presence  of  the 
unborn  child's  dependent  intrauterine  existence  alters  its  mother's  own  needs. 
In  the  economic  climate  of  1975,  those  needs  are  extremely  compelling  and  it 
may  be  impossible  for  an  unassisted  pregnant  woman  to  fill  them.  Ignoring  the 
changing   nutritional    needs    of   a    pregnant   mother    courts    disaster — socially, 


2  Carole  Klein,  "The  Single  Parent  Experience",  p.  27,  Walker  &  Company,  New  York, 
1973 

s  "Family  Life  Education  Augments  Contraception  for  Adolescents,"  Joan  E.  Morgea- 
thau,  M.D.,  OB-GTN  NEWS,  Vol.  9,  No.  14,  July  15, 1974,  p,  29. 

4  "Annual  Report  for  197V',  National  Foundation — March  of  Dimes,  p.  9. 

6  United  States  Supreme  Court  in  Bums  v.  Alcala,  1  FLR  3040,  March  25,  1975. 
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humanly,  and  economically — in  the  form  of  possible  lowered  mental  ability  of  her 
child.  The  infant's  brain  and  nervous  system  develop  most  rapidly  during  the 
last  trimester  of  pregnancy.  It  is  then  that  malnutrition  will  work  its  worst 
ravages  on  both  baby  and  mother,  ravages  w^e  can  never  fully  repair  regardless  of 
subsequent  investments  in  services  and  treatment. 

Special  Needs 

The  changing  body  of  a  pregnant  woman  requires  that  she  adapt  her  wardrobe, 
and  in  most  cases  she  must  obtain  entirely  different  clothing.  Her  self  image  may 
have  already  suffered  severely  due  to  desertion  by  the  baby's  father  and  perhaps 
by  her  family  and  friends.  Yet  this  self  image  is  important  to  her  mental  well  being. 
Women  who  have  borne  children  know  that  maternity  clothing  needs  are  more 
than  just  a  smock  or  two.  Special  underclothing,  a  warm  sweater  knit  to  button 
properl}^,  a  full-cut  coat — all  are  items  that  may  seem  unimportant  or  unnecessary 
unless  the  total  needs  are  scrutinized. 

]\Iany  vohmtary  pro-hfe  groups  have  attempted  to  provide  clothing  and  other 
incidentals  insofar  as  they  are  able.  Consideration  of  the  undeniable  facts  that 
pregnant  women  dc  require  special  foods,  clothing,  and  sundries  should  encourage 
legislation  which  provides  special  provisions  for  increased  support  levels  for  these 
women. 

ACCL  firmly  supports  two-person,  or  two-partj^,  payments  for  pregnant  women 
imder  AFDC,  and  urges  that  geographic  discrimination  against  poor  women  by 
the  denial  of  the  second  payment  be  ended  by  the  enactment  of  appropriate  state 
or  federal  legislation. 

CHILD  CARE  SERVICES 

ACCL  recognizes  the  need  for  the  provision  of  child  care  services  for  parents 
who  must  leave  their  homes  to  work  or  to  further  their  educations.  We  view  the 
well-run  day  care  facility  as  a  positive  alternative  to  abortioii.  For  many  frightened 
pregnant  women,  the  knowledge  that  they  may  be  unable  to  work  or  attend  school, 
and  thus  be  forced  to  seek  welfare  support,  is  sufficient  motivation  to  seek  abortion. 

The  need  for  the  creation  of  hundreds  of  thousands  of  new  spaces  for  child  care 
has  been  well  documented.  We  refer  the  Subcommittee  to  the  statement  of 
Joseph  H.  Reid,  Executive  Director  of  the  Child  Welfare  League  of  America 
before  the  Senate  Subcommittee  on  Children  and  Youth  for  up  to  date  statistics 
and  rationale  for  expanded  day  care  service.^ 

Care  for  children  under  the  age  of  three  years  presents  special  problems,  in  that 
the  child-adult  ratio  must  be  very  low  to  achieve  the  individualized  care  necessar}^ 
for  healthy  mental  and  emotional  development.^  At  present,  this  kind  of  service 
is  lacking  in  most  daj^-care  service  programs,  and  yet  it  is  the  most  needed  for  the 
new  mother  if  she  is  not  to  become  a  candidate  for  continuing  public  assistance. 
We  urge  that  efforts  continue  to  provide  adequate  child  care  services  for  all  who 
need  them.  Such  centers  should  be  sensitive  to,  and  respond  to,  needs  and  desires 
of  the  members  of  the  community  in  which  they  are  established.  As  in  any  co- 
operative facility,  parents  should  spend  a  fixed  amount  of  time  assisting  at  the 
child  care  center,  observing  the  children  in  the  group  setting,  and  attending 
informational  meetings  concerned  with  facilitj^'s  program.  This  will  help  to  ensure 
the  development  of  programs  designed  to  best  serve  the  needs  of  children. 

ACCL  encourages  the  development  of  child  care  facilities  in  suburban  com- 
munities and  rural  areas,  as  well  as  congested  urban  areas.  Travel  time  is  often  a 
significant  factor  in  the  lives  of  parents  who  work  or  attend  school,  and  distance 
of  the  child  care  facility  from  the  home  should  not  constitute  an  undue  hardship 
or  make  it  impossible  for  the  parent  to  avail  herself  of  the  services. 

Senate  Bill  #620,  othewise  known  as  the  "Child  and  FamJly  Services  Act  of 
1975",  and  its  house  counterpart  H.R.  2962,  have  been  drafted  to  address  the 
needs  briefly  outlined  above.  ACCL  is  pleased  to  note  that  the  Chairman  has 
long  been  interested  in  child  care  services.  Two  members  of  the  ACCL  Honorary 
Board — Senator  Mark  Hatfield  and  Rep.  James  Oberstar — have  joined  in  sponsor- 
ship of  these  biUs,  and  we  urge  that  all  pro-life  congressmen  support  these  or 
similar  child  care  provisions. 

RAPE    TREATMENT    AS    AN    ALTERNATIVE    TO    ABORTION 

We  are  pleased  that  there  is  a  growing  interest  in  the  problems  of  the  rape 
victim.  Provision  of  abortion  for  rape  need  not  be  written  into  law  since  women 


9  Testimony  of  Joseph  H.  Reid,  Executive  Director,  Child  Welfare  League  of  America 
before  the  Senate  Subcommittee  on  Children  and  Youth,  pp.  3-9. 
•'Ibid.,  p.  21. 
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given  adequate  medical  treatment  for  rape  will  not  become  pregnant.  What  is 
most  important  is  ready  access  to  rapid,  compassionate,  noajudgmental  handling 
by  police  officials  and  involved  medical  personel. 

We  encourage  legislative  action  directed  toward  the  problems  of  rape  victims 
such  as  that  proposed  in  H.R.  3590,  introduced  by  Rep.  John  Heinz,  which  is  a 
bill  to  amend  the  Communit}''  Health  Center  Act  to  authorize  a  program  for  rape 
prevention  and  control.  If  this  bill  becomes  law  (its  Senate  counterpart  has  already 
been  passed  as  a  part  of  S.  66)  a  Center  for  the  Prevention  of  Rapt  will  come  into 
being  under  the  auspices  of  the  National  Institute  for  Mental  Health. 

Aggressive  and  comprehensive  programs  such  as  that  embodied  in  this  bill  can  be 
eonsidered  as  a  definite  alternative  to  abortion. 

POST-ABORTAL    COUNSELING   AS    A    DETERRENT    TO    RECIDIVISM 

Abortion  proponents  maintain  that  the  psychological  aftereffects  of  an  abortion 
are  minimal  or  nonexistent.  They  make  these  claims  despite  the  fact  that  no 
definitive  long-term  studies  demonstrating  this  hypothesis  have  been  undertaken 
in  the  United  States.  Caseworkers,  clergy,  and  others  who  have  had  to  handle 
post-abortive  psychological  sequelae  know  that  such  complications  do  occur. 
Frank  Ayd,  M.D.,  a  psychiatrist,  recently  told  the  United  States  District  Court 
for  the  Eastern  District  of  Pennsylvania:  ^ 

"Usually  adolescents  come  in  for  late  abortions,  some  of  them  to  the  point 
iJiat  they  have  alreadj'  felt  fetal  movement,  so  that  they  know  that  in  fact  they 
are  pregnant,  and  they  have  gone  through  this  period  of  should  I  or  should  I  not, 
and  if  thej^  have  been  pressured  by  a  putative  father  or  by  their  parents  or  by 
anyone  else  to  make  a  decision  to  go  ahead  and  have  an  abortion  and  yet,  at  the 
same  time,  thej^  want  to  have  the  baby.  They  have  an  abortion  without  resolving 
the  conflict  in  their  own  mind.  Consequently,  after  the  fact,  when  the  sense  of 
relief  has  passed  and  the  emotional  turmoil  has  settled  down  and  they  begin  to 
reflect  on  what  they  have  done,  they  may  go  through  a  period  of  remorse  and 
iregi'et  and  feelings  of  depression. 

"Now,  this  can  occur,  for  example  right  before  menstrual  periods.  That  can 
refresh  tLeir  memories.  It  brings  back  all  of  the  conflicts  that  they  have  lived 
through  earlier.  You  can  see  some  have  what  we  call  an  anniversary  reaction, 
meaning  by  that  the  anniversarj^  of  the  day  of  the  abortion.  They  could  become 
quite  upset  around  that  time  or  the  anniversary  of  what  would  have  been  the 
birthday  of  the  baby  that  they  are  not  now  going  to  have  because  in  their  mind 
they  have  destroyed  this  baby. 

"I  think  the  important  thing,  to  put  it  this  way  technically,  we  can  scrape  the 
baby  out  of  the  womb  of  the  mother,  but  we  can't  scrape  it  out  of  her  mind  and 
since  it's  in  her  mind,  there  are  going  to  be  various  things  which  will  remind  her 
of  the  fact  that  she  once  was  pregnant,  once  was  in  fact  a  mother,  and  that  she 
has  terminated  this,  and  depending  .  .  .  on  .  .  .  her  religious  upbringing,  her 
particular  sense  of  values,  her  maternal  instinct,  how  much  support  she  has  from 
her  parents,  and  other  important  people  in  her  life,  then  the  recollection  of  having 
had  an  abortion  can  serve  as  a  trigger  for  all  sorts  of  emotional  problems.  She 
can  look  upon  herself  as  a  murderess.  She  can  look  upon  herself  as  a  person  who 
took  the  easy  way  out  at  the  expense  of  somebody  else.  It  depends — you  see,  there 
are  so  manj^  variables,  because  you  are  talking  about  an  individual  whose  level 
of  intelligence,  whose  education,  whose  religious  values,  all  of  these  things  play 
a  role  in  when  and  how  she's  going  to  respond  to  the  realization  that  she's  had 
an  abortion." 

Mrs.  Sherri  Finkbine  Burrows,  who  went  to  Sweden  for  an  abortion  in  1962 
after  learning  that  she  had  inadvertently  taken  the  teratogenic  drug  thalidomide, 
has  publicly  stated  that  she  suffers  from  lingering  guilt  feelings  ^  and  she  attempts 
to  help  other  women  cope  with  postabortion  mental  and  emotional  problems. 

If  it  is  debatable  whether  there  are  post-abortal  psychological  sequelae,  we 
should  be  trying  to  find  out  the  extent  of  and  frequency  of  such  complications 
through  long-term  unbiased  studies.  Has  the  federal  government  initiated  any 
such  study?  ACCL  feels  that  Congress  should  register  its  concern  over  the  incon- 
clusive data  brought  forth  to  date  regarding  abortion-related  mortality  and  mor- 
bidity (as  distinct  from  that  of  death  and/or  medical  complications  in  childbirth), 
infant  mortality  among  various  socioeconomic  groups,  post-abortal  physical  and 
psj^chiatric  sequelae,  etc.,  by  undertaking  a  number  of  very  thorough  long-term 


«  The  United  States  District  Court  for  the  Eastern  District  of  Pennsylvania,  Civil  Action 
#74-2440,  Planned  Parenthood,  el  al..  v.  Wohlgemuth,  p.  94. 
•  Pittsburg  Post-Gazette,  June  5,  1975. 
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research  projects  to  study  the  ultimate  impact.  ACCL  and  other  pro-Hfe  organiza- 
tions feel  strongly  that  equity  and  fairness  demands  that  research  programs 
involving  abortion  data  should  include  professional  personnel  of  the  pro-life 
^persuasion  as  well  as  proponents  of  legalized  abortion. 

GENETIC    COUNSELING    AS    AN    ALTERNATIVE    TO    ABORTION 

ACCL  supports  the  concept  of  making  genetic  counseling  available,  (free,  if 
necessarv),  to  any  person  of  childbearing  age  who  has  a  legitimate  concern  about 
his  or  her  abiUtv  to  produce  normal  children.  Advising  couples  of  genetic  risk 
before  thev  begin  a  child's  life  can  do  much  to  help  them  decide  whether  they  wish 
to  assume  the  statistical  risk  of  their  offspring  inheriting  metabolic  or  structural 
-defects.  We  feel  that  procedures  designed  to  diagnosis  intrauterine  illness  in  the 
unborn  child  are  laudable,  as  long  as  the  intention  is  to  treat,  and  not  to  kill  the 
•child  if  it  is  found  to  be  imperfect.  Making  it  acceptable  to  kill  the  imperfect 
babv  in  the  womb  lays  the  foundation  for  the  direct  kiUing  of  the  defective  new- 
born infant.  Shouldn't  v/e  instead  place  an  emphasis  on  pre-conception  counseling 
and  on  providing  helping  measures  for  women  and  famiUes  raising  children  with 
problems?  The  Hauclicapped  Education  Act,  reported  unanimously  by  the  Select 
Subcommittee  on  Education,  was  introduced  into  the  House  of  Representatives 
on  May  21,  1975.  Rep.  Albert  Quie,  an  ACCL  Honorary  Board  member,  is  a 
prime  sponsor  of  this  bill.  We  point  to  this  type  of  legislation  as  the  kind  which 
will  enable  parents  to  know  that  the  intent  of  Congress  is  to  offer  tangible  help 
in  troubled  situations.  This  bill,  and  others  that  are  similar,  can  help  to  prevent 
the  abortion  of  the  imperfect  by  assuring  parents  that  their  handicapped  child 
will  be  able  to  claim  his  or  her  full  right  to  be  educated. 

Both  couples  and  single  mothers  should  be  able  to  purchase  some  type  of 
birth-defect  insurance  during  early  pregnancy,  so  that  if  they  do  have  a  defective 
child,  the  cost  of  special  medical  care  and  training  can  be  borne  more  readily. 
The  few  pohcies  available  today  are  prohibitively  expensive,  and  set  unrealistic 
-ceiling  on  the  funds  available  for  medical  care.  We  encourage  legislators  to  con- 
sider birth-defect  coverage  as  an  integral  part  of  any  comprehensive  health  plan. 

FAMILY   LIFE   AND   SEX  EDUCATION  AS   ALTERNATIVES  TO   ABORTION 

Few  subjects  have  aroused  as  much  impassioned  debate  in  America  as  education 
in  human  sexualitv.  Arguments  o\-er  curriculum  content,  qualification  of  instruc- 
tors, and  values  advocated  have  flared  repeatedly.  Depending  on  one's  point  of 
view  courses  mav  be  either  too  permissive  in  attitude,  or  not  explicit  enough,  or 
place  undue  emphasis  on  demonstrations  of  contraceptive  techniques  to  youthful 
students. 

Largely  overlooked  is  the  fact  that,  regardless  of  the  subject  matter  and  the 
manner  in  which  it  is  presented,  few  studies  have  been  done  to  determine  what 
liave  been  the  actual  effects  of  sex-oriented  education.  Has  the  incidence  of 
unintended  pregnancy  dropped  or  increased  among  students  who  have  received 
detailed  instruction?  Does  exposure  to  discussion  about  sexual  intercourse, 
contraception,  sexual  orientation,  etc.,  encourage  young  people  to  feel  that  if 
it's  permissible  to  discuss  these  matters  publicly  it's  permissible  to  begin  sexual 
activity?  Has  the  divorce  rate  gone  up  or  down  as  a  result  of  sex  education?  Are 
people  better  adjusted  in  marriage  if  they  have  studied  human  sexuality?  Are 
there  qualitative  differences  between  courses  teaching  clinical  information  in  a 
^'value-free"  manner  as  opposed  to  courses  emphasizing  responsible  parenthood 
^and  the  use  of  one's  sexual  powers  as  integral  components  of  responsible  action? 
We  do  not  really  know  the  answers  to  these  various  important  questions,  and  the 
answers  must  be  found  before  we  proceed  further  in  developing  new  courses  of 
study. 

Without  ascertaining  the  results  of  our  past  and  present  teachings,  how  can 
we  continue  to  develop  new  curricula  that  will  ultimately  contribute  to  the 
"betterment  of  people?  ACCL  believes  that  it  is  important  to  offer  coiirses  in 
human  sexuality,  education  for  childbirth,  and  responsible  parenthood.  But  we 
encourage  educators  to  move  out  of  the  experimental  phase  of  sex  education  and 
family  life  curriculum  development,  and  assess  what  effects  have  resulted  from 
what'has  been  already  done.  If  it  is  necessary  to  develop  new  approaches,  let  us 
work  to  do  so.  Much  federal  money  has  been  spent  on  development  of  sex  educa- 
tion materials,  and  we  are  sure  that  you  are  aware.  Senator  Bayh,  that  there  are 
many  dissatisfied  parents  who  object  strenuously  to  some  of  the  course  material. 
The  concerns  of  those  parents  should  not  be  ignored.  Most  parents  would  approve 
programs  which  encourage  responsible  sexual  behavior  and  attitudes. 
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Many  studies  have  shown  that  teenagers  at  risk  continue  not  to  use  contra- 
ceptives or  other  family  planning  methods  despite  education  regarding  their  use. 
In  a  nationwide  survey  undertaken  in  1971, i"  four-fifths,  of  sexually  experienced 
never-married  young  women  aged  15-19  indicated  that  they  had  engaged  m 
sexual  intercourse  without  using  contraception.  About  three  in  ten  of  those  in 
that  survey  who  reported  premarital  sexual  experience  became  pregnant  out  of 
wedlock.  ,  •   i      1  J 

Clearly,  mere  knowledge  of  "the  facts"  is  not  enough  to  prevent  unintended 
pregnancy.  ACCL  believes  that  education  that  emphasizes  an  understanding  of 
the°awesome  responsibility  of  parenthood,  coupled  with  sex  education  reflecting 
the  moral  and  religious  mores  of  the  community  and  school  in  which  it  is  taught 
can  do  much  to  reduce  the  number  of  unintended  pregnancies  and  subsequent 
abortions. 

FAMILY  PLANNING  AS   AN  ALTERNATIVE   TO   ABORTION 

Research  into  safe  and  effective  ways  to  prevent  unintended  pregnancies  can 
help  to  reduce  the  incidence  of  induced  abortion.  ACCL  urges  that  a  wide  variety 
of  methods  be  made  available  to  enable  people  with  varying  personal  beliefs  to 
select  a  method  which  is  consistent  with  their  own  system  of  values.  We  suggest 
that  researchers  avoid  injecting  bias  into  the  labeling  and  discussion  of  the 
several  family  planning  methods  available.  While  the  majority  of  people  who 
seek  to  prevent  pregnancy  choose  hormonal,  chemical,  or  mechanical  means,  a 
growing  interest  has  been  shown  by  many  in  an  improved  form  of  the  so-caUed 
"rhytlmi"  method,  now  popularly  referred  to  by  its  advocates  as  "natural  family 
planning."  We  believe  that  it  is  unwise  to  continue  to  classify  all  non-hormonal, 
non-chemical,  and  non-mechanical  family  planning  methods  as  "folk"  means,  as 
was  done  in  the  DHEW  study  referred  to  earlier  in  this  testimony."  We  ask 
respect  for  the  beliefs  that  motivate  Americans  to  determine  the  size  of  their 
families,  and  the  right  to  determine  the  method  by  which  this  is  accomplished, 
provided  that  the  method  selected  does  not  end  a  pregnancy. 

IMPROVED  INSURANCE  COVERAGE  AS  AN  ALTERNATIVE  TO  ABORTION 

In  many  instances,  medical  insurance  pohcies  will  pay  benefits  for  abortions, 
but  will  not  provide  maternity  coverage  for  dependent  minors  or  unmarried 

women.  i..  i.  •     ,   j 

Single  women  who  wish  to  purchase  a  health  coverage  policy  which  includes 
maternity  benefits  can  do  so,  but  at  a  much  higher  premium.  However,  abortion 
coverage  for  single  women  is  included  in  most  pohcies,  without  an  increase  in 
premium.  .       ,  ,  rx 

Denial  of  payments  for  maternity  care  based  on  time  lapse  of  pregnancy  alter 
marriage  or  marital  status  is  certainly  discriminatory. '^ 

These  inequities  should  be  corrected  by  legislative  regulation.  Lack  of  funds  to 
pay  for  medical  care,  and  an  unwillmgness  to  seek  help  by  becoming  a  welfare 
recipient  are  frequent  reasons  for  seeking  an  abortion.  Abortions  are  elective 
surgery;  delivery  of  an  infant  is  not.  The  present  situation  is  inequitable  and 
discriminatory  and  must  be  corrected. 

IMPROVED   RECORD-KEEPING   OF   ABORTION   STATISTICS  TO   DETERMINE   STATISTICAL 
TRENDS  WITH  PRECISION  AND  THUS  HELP  DEVELOP  ALTERNATIVES  TO  ABORTION 

It  is  essential  that  Congress  mandate  a  record-keeping  system  pertaining  to  the 
performance  of  abortion  and  its  medical  and  psychiatric  aftereffects  that  would 
operate  consistently  in  each  state.  The  need  for  accurate,  broad-based,  centralized 
record-keeping  is  a  legitimate  part  of  the  nation's  obvious  interest  in  maternal 
and  infant  health.  There  is  presently  very  uneven  and  incomplete  reporting  of 
data  on  the  demographic  and  statistical  aspects  of  abortion. 

The  Chief  of  Statistical  Services,  Center  for  Disease  Control  (CDC)  of  the 
DHEW,  Jack  C.  Smith,  stated  in  January  1975,  to  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsylvania:  i* 


M  "Unprotected  Intercourse  Among  Unwed  Teenagers"  ;  Vol.  7,  No.  1,  Jan./Feb.  1975, 
Shah,  Zelnik  and  Kantner,  Family  Planning  Perspectives. 

la  Eunice'  Kennedy  Shriver,  "In  Support  of  Life",  ACCL  Life  Concerns  Educational 
Series,  1975,  Minneapolis,  MN.  ^.  ^  .         ^  „  ,        •       ^-   -i 

13  The  United  States  District  Court  for  the  Eastern  District  of  Pennsylvania,  Civil 
Action  #74-2440,  Planned  Parenthood,  et  al.,  v.  Wohlgemuth,  p.  158. 
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"Abortion  may  have  a  substantial  impact  on  the  health  of  this  country' 
citizens,  but  without  complete,  accurate,  and  detailed  reporting  the  true  impact 
of  abortion  on  health  will  remain  unknown." 

ACCL  believes  that  it  is  essential  to  set  up  these  reporting  systems  and  to  man- 
date reporting  by  each  state.  Broad-based  studies  should  also  begin  immediately 
to  assess  the  effect  of  widespread  abortion  on  family  life,  current  attitudes  toward 
contraceptive  use,  and  number  of  unintended  pregnancies  conceived.  We  should 
also  investigate  the  attitudes  of  Americans  toward  the  value  of  human  life  which 
have  developed  since  the  United  States  Supreme  Court  decision  on  abortion  of 
January  22,  1973. 

A  nationwide  abortion  reporting  system  can  be  designed  to  protect  the  anonym- 
ity of  the  patient.  Such  a  system  is  a  legitimate  interest  of  both  state  and  federal 
government  and  is  surely  related  to  protecting  maternal  health.  Money  is  currently 
being  spent  to  analj^ze  data  alreadj'  available,  but  even  those  persons  most 
directl}"  responsible  for  compilation  of  this  available  data  admit  that  it  is  only  a 
sampling  and  is  subject  to  criticism.^*  Conclusions  regarding  abortion  safety, 
maternal  and  infant  mortalitj',  etc.,  wiU  not  be  reliable  unless  they  are  drawn  from 
accurate  information.  It  is  generally  agreed  by  both  proponents  ^^  and  opponents 
of  legalization  of  abortion  that  more  work  needs  to  be  done  in  the  demographic 
field  before  any  solid  conclusions  are  drawn. 

ADOPTION  POLICIES 

Many  of  our  national  and  state  adoption  policies  need  examination  because 
they  may  be  the  source  of  problems  for  unwed  or  married  mothers.  Adoption 
exists  to  meet  the  needs  of  the  child,  but  practices  exist  w^hich  negate  that  very 
basic  premise  and  are  also  destructive  to  the  mother. 

It  was  evident  from  the  recent  Senate  hearings  on  "black-market"  adoptions 
that  the  needs  and  rights  of  children  are  being  violated.  Frightened  pregnant 
women  are  being  intercepted  bj^  "counseling  services"  which  then  either  steer  the 
woman  toward  abortion  or  make  arrangements  with  second  or  third  parties  to 
buy  the  baby  upon  delivery. 

Another  example  of  the  problems  a  pregnant  woman  maj^  face  is  illustrated  by 
the  Stanley  decision,  which  has  been  interpreted  by  some  lower  covirts  to  mean 
that  efforts  to  find  and  consult  the  putative  father  must  be  made  prior  to  place- 
ment of  a  claild  for  adoption.  The  attendant  pubUcity  and  legal  action  resulting 
from  this  policy  alone  discourages  many  women  from  continuing  a  pregnancy,  or 
from  reUnquishing  the  child  for  placement  in  a  waiting  qualified  family. 

Senator  Walter  Mondale's  Subcommittee  on  Children  and  the  Family  will  be 
holding  continued  hearings  on  the  topic  of  abortion  and  foster  care,  which  should 
further  identify  possible  problems  in  these  areas. 

POLICIES  AND  PRACTICES  OF  THE  DEPARTMENT  OF  HEALTH,  EDUCATION,  AND  WELFARE 

DHEW  has  recently  announced  that  it  plans  to  concentrate  on  searching  out 
broad  patterns  of  bias  in  federally  funded  programs  and  industries.  In  doing  so,  it 
is  imperative  that  the  pregnant  needy  women,  and  those  who  may  not  be  classed 
as  economically  disadvantaged  but  whose  life  situation  is  in  crisis  due  to  unin- 
tended pregnancy,  not  be  ignored.  Patterns  of  discrimination  surrounding  the 
situations  of  the  pregnant  woman  are  complex.  Not  to  take  up  her  case  with  vigor 
would  be  a  gross  injustice  on  the  part  of  DHEW,  and  perhaps  would  constitute  a 
violation  of  her  civil  rights. 

The  amount,  t3T)e,  and  quality  of  life  support  assistance  varies  from  state 
to  state,  and  often  varies  from  coimty  to  county  within  a  state.  Consequently, 
some  few  women  will  be  adequately  provided  for,  many  will  receive  marginal 
assistance,  but  most  are  extremely  disadvantaged.  Often  the  place  of  residence 
is  the  sole  factor  determining  whether  pregnancy  help  is  adequate,  thus  raising 
the  quesition  of  whether  w^omcn  are  discriminated  against  by  their  choice  of 
geographical  location. 

Financial  penalties  are  often  imposed  bj^  DHEW  on  states  which  fail  to  notify 
welfare  recipients  and  others  of  services  funded  wholly  or  in  part  by  federal  funds, 
if  those  services  enjoy  a  high  priority.  Failure  to  notify  welfare  clients  that  family 


w  The  United  States  District  Court  for  the  Eastern  District  of  Pennsylvania,  Planned 
Parenthood,  et  al.  v.  Emmet  Fitzpatrick,  et  al.  ;  deposition  of  Dr.  Christopher  Tietze, 
January  31,  1975,  p.  79. 

^"Induced  Abortion:  A  Factbook",  Reports  on  Population/Family  Planning,  No.  14, 
December  197.3,  Tietze  and  Dawson,  p.  39  ;  The  Population  Council,  New  York. 
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planning  services  are  available  brings  a  1%  fiscal  penalty.  Obviously,  family- 
planning  can  do  much  to  prevent  abortions  by  preventing  pi-egnancies.  However, 
if  such  services  are  voluntary  (and  they  must  remain  so),  there  will  be  women  who' 
will  become  pregnant  by  accident  or  by  design  and  who  will  wish  to  caiTy  their 
children  to  birth.  There  are  no  similar  penalties  imposed  by  DHEW  on  states 
who  fail  to  fully  inform  pregnant  women  of  the  benefits  to  which  they  are  entitled 
or  if  they  fail  to  use  all  of  the  funds  available  to  them  to  provide  programs  designed 
to  meet  the  needs  of  these  women.  ACCL  believes  that  notification  of  such  services 
for  pregnancy  assistance  should  be  made  before  the  fact  of  pregnancy,  just  as 
notification  for  family  planning  is  made  without  a  requirement  of  evidence  that 
sexual  activity  is  taking  place.  Once  caught  in  the  panic  of  the  crisis,  it  may  be 
an  overwhelming  task  for  frightened  women  to  attempt  to  find  out  what  they 
may  be  entitled  to  in  life  supporting  assistance. 

Federal  regulations  covering  distribution  of  services  should  be  highlighted  and 
the  information  should  be  made  public  and  should  be  widely  disseminated  by 
the  DHEW  Secretary,  Each  state  should  follow  suit. 

SUMMARY 

In  this  discussion  we  have  raised  a  number  of  basic  questions  and  have  ac- 
knowledged that  there  are  presently  few  readily  available  answers.  Americans 
must  search  for  those  answers  before  we  can  decide  whether  we  wish  to  financially 
support  abortion,  as  at  present,  or  whether  a  change  of  emphasis  is  indicated  by 
factors  previously  overlooked. 

ACCL  believes  that  there  is  a  heavy  burden  of  proof  upon  abortion  proponents 
to  show  clearly  that  legalization  has  benefitted  poor  and  otherwise  disadvantaged 
women.  There  is  also  need  for  them  to  show  that  the  loss  of  rights  of  spouses, 
including  putative  fathers,  and  parents  (rendered  invalid  by  the  United  States 
Supreme  Court)  has  not  had  a  deleterious  effect  on  the  fabric  of  societj^  and  the 
structure  of  family  life. 

At  the  last  Subcommittee  hearing,  Senator  Bayh,  you  issued  a  directive  that 
Dr.  Philip  Corfman  of  the  National  Institute  of  Health  of  DHEW  assess  the 
cost  of  developing  more  effective  contraceptive  methods  for  the  purpose  of  re- 
ducing the  number  of  abortions.  We  agree  with  this  approach,  as  long  as  family 
planning  continues  to  be  on  a  voluntary  nonpunitive  basis,  but  it  is  clear  that 
better  methods  of  family  planning  are  only  part  of  the  answer.  There  will  continue 
to  be  women  who  conceive  unintended  pregnancies,  no  matter  how  perfect  family 
planning  methods  become.  What  type  of  response  will  we  offer  as  a  nation  when 
these  pregnancies  occur?  Shall  we  as  a  people  solve  our  desperate  human  problems 
with  wholesale  government  funded  abortion?  Or  will  we  choose  a  more  humane 
and  positive  policy  and  combine  solid  legal  protection  for  each  human  life  with 
a  responsible  exercise  of  reproductive  powers  and  a  vigorous  and  helping  response 
to  women  who  become  unintentionally  pregnant? 

We  realize  that  some  people  feel  that  abortion  should  be  available  as  one  of  the 
options  offered  in  multi-service  facilities,  and  that  some  agencies  that  care  about 
women  and  children  are  already  providing  the  variety  of  services  ACCL  suggests. 
The  fact  is,  Mr.  Chairman,  that  in  our  country  attention  is  presently  focused  on 
providing  abortion,  and  not  on  supplying  services  needed  to  support  a  woman 
through  a  pregnancy.  Our  adoption  agencies,  child  welfare  agencies,  the  National 
Council  on  Illegitimacy,  the  Florence  Crittendon  Homes,  and  other  specialized 
agencies  are  merged,  dead,  or  dying  for  lack  of  funds  and  lack  of  attention. 

There  is  little  evidence  of  interest  by  the  federal  government  in  providing  for 
supportive  services,  and  even  in  the  private  sector  such  funding  is  light.  For 
instance,  we  might  examine  why  so  few  United  Funds  provide  money  for  alter- 
native services  such  as  adoption. 

ACCL  has  in  press  a  listing  of  the  current  federal  and  foundation  funded  research 
projects  which  cover  the  topics  of  parenthood,  al)ortion  and  abortion  research, 
population  control,  and  family  planning.  A  few  of  these  projects  appear  to  be 
dealing  in  a  positive  way  with  the  problems  of  unintended  pregnancy  and  its 
effects  on  the  family  and  on  society.  However,  the  vast  majority  suggest  an  anti- 
natal  emphasis  on  the  study  of  family  structure  and  fertility  control.  It  is  clear 
that  many  of  the  resources  of  this  country  have  turned  to  funding  the  cheap, 
quick,  and  violent  way  out  of  complex  human  dilemmas,  and  in  doing  so  they  have 
abandoned  many  women  and  children. 

We  must  bring  together  our  best  medical  people,  clergy,  attorneys,  sociologists^ 
and  concerned  nonprofessionals  to  work  with  Congress  in  framing  a  public  policy 
that  does  not  invite  death  and  violence  but  which  protects  and  enhances  life.  We- 
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believe  that  this  dialogue  on  abortion  alternatives  must  continue,  and  that  the 
problems  confronting  the  unwed  or  needy  pregnant  woman  are  complex  enough 
to  warrant  a  full  investigation  by  the  Senate  Health  Committee.  Mr.  Chairman, 
we  urge  you  to  encourage  Senator  Edward  Kennedy  to  begin  such  an  investigation 
as  soon  as  possible. 

ACCL  pledges  to  work  with  all  legislators  in  partnership  to  help  establish  a 
just  society  in  which  the  legal  system  protects  the  rights  of  both  women  and 
children,  and  where  healthy  mothers,  healthy  babies,  and  stable  family  units  are 
encouraged  by  the  policies  of  the  federal  and  state  governments. 

Senator  Bayh.  Dr.  Bluford. 

Reverend  Bluford.  Mr.  Chairman,  m^^  name  is  Bob  Bluford  and 
I  am  currently  pastor  of  the  Mechanicsville  Presbyterian  Churoli, 
Mechanicsville,  Va.  Prior  to  this  position,  I  have  been  chaplain  at  the 
Virginia  Polytechnic  Institute,  I  have  directed  my  church's  campus 
ministry,  principallj^  in  the  State  universities  of  the  south,  and  have 
been  pastor  of  the  churches  in  Raleigh,  N.C.,   and  Gaffney,  S.C 

In  1970,  I  helped  to  establish  the  first  free  medical  clinic  in  the 
Commonwealth  of  Virginia.  I  still  serve  as  board  chairman  of  the 
Fan  Free  Clinic  which  has  served  12,000  patients  on  a  no-pay  basis 
over  the  past  5  years. 

In  1973,  I  helped  found  central  Virginia's  first  outpatient  abortion 
clinic.  During  the  same  year  I  co-authored  with  Robert  Petres,  AI.D., 
professor  of  g>mecology  at  the  Medical  College  of  Virginia,  the  book 
"Unwanted  Pregnancy,"  published  by  Harper  and  Row.  I  am 
grateful  to  have  the  opportunity  to  be  heard  at  this  time  and  to 
testify  before  the  subcommittee  on  a  matter  with  which  I  am  familiar 
and  which  I  am  convinced  is  of  vital  concern  to  so  many  of  our  fellow 
citizens. 

Because  of  a  rather  extensive  involvement  as  a  counselor  to  women, 
families,  husbands,  and  wives,  girl  friends,  and  boy  friends,  par- 
ticularly during,  but  not  limited  to  the  past  5  years,  it  would  be  easy 
to  bring  to  your  committee  a  good  deal  of  statistical  data  on  the 
subject  of  abortion.  While  this  might  contribute  something  to  the 
data  you  have  alreadj^  accumulated,  I  should  prefer  to  share  with 
you  in  a  more  personal  way  something  of  m}'  experience  as  a  counselor, 
for  in  the  final  analysis  it  will  be  people  like  those  that  I  am  in  touch 
with  who  will  be  affected  by  the  work  of  jour  committee. 

So  that  my  comments  will  be  understood  in  as  broad  a  context 
as  possible,  I  should  like  to  make  a  few  general  comments. 

First,  I  do  not  see  how  anyone  can  be  involved  in  problem  preg- 
nancy counseling  for  very  long  without  being  concerned  with  how 
such  pregnancies  can  be  prevented  in  the  fu-st  place.  We  desperately 
need  more  effective  sex  education  in  the  home,  church,  and  public 
schools  of  our  land. 

Second,  and  related  to  the  need  for  sex  education,  is  the  need  for 
the  development  and  distribution  of  simple  and  effective  means  of 
birth  control.  It  is  generally  acknowledged  by  my  colleagues  who 
counsel  that  abortion  is  the  poorest  form  of  birth  control.  The  pre- 
vention of  pregnancy  is  preferable  to  unwanted  pregnancy  no  matter 
what  solution  a  woman  chooses  to  cope  with  it. 

It  is  somewhat  academic  to  talk  with  a  woman  about  contraception 
once  that  woman  has  become  pregnant. 

You  may  talk  about  contraception  to  prevent  future  pregnancies 
but  as  far  as  the  particular  one  she  is  in  the  midst  of,  it  is  academic  to 
talk  about  contraception  about  that. 
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Third,  as  a  counselor,  I  am  obligated  to  help  people  facing  the  pros- 
pect of  carrying  to  term  an  unwanted  child  in  understanding  what  their 
alternatives  are  and  I  must  be  prepared  to  discuss  without  bias  what 
the  consequences  of  these  alternatives  are.  As  explained  in  my  book  to 
which  I  have  referred,  these  alternatives  fall  generally  into  five  pat- 
terns. Unwanted  pregnancy  may  be  resolved  in  part  by: 

Marriage;  adopting;  having  a  baby  and  trying  to  raise  it  as  a  single 
parent;  abortion;  and  suicide. 

This  last  alternative  is  the  one  exception  which  I  thinlv  we  justifiably 
might,  as  counselors,  have  some  bias  about  and  pass  that  bias  on  to  the 
woro.an.  I  would  not  hesitate  to  discourage  a  woman  from  choosing 
suicide  as  a  solution. 

Now,  Mr.  Chairman,  I  want  to  share  with  you  several  cases  to  which 
I  was  related  as  a  counselor.  It  is  my  belief  that  had  therapeutic 
abortion  not  been  available,  the  tragedy  of  these  situations  would  have 
been  compounded. 

The  case  histories  I  mentioned  here  come  from  real  life  situations. 
There  is  no  fabrication  here.  While  there  may  be  an  unusual  element 
or  two  in  these  vignettes,  there  are  parallel  cases  that  number  in  the 
hundreds  which  I  have  known  of  personally.  When  this  is  projected  on 
a  national  scale  it  is  clear  we  are  dealing  with  human  suffering  of  a 
significant  scale. 

Last  November  a  47-year-old  black  woman  from  eastern  North 
Carolina  paid  a  neighbor  to  have  her  and  her  13-year-old  daughter 
clriven  by  car  to  Richmond,  Va.,  to  terminate  the  child's  pregnancy. 
The3^  arrived  at  3  a.m.  on  a  Saturday  morning  and  slept  in  the  auto- 
mobile until  the  clinic  opened  at  8  a.m. 

When  the  child  was  examined  it  was  determined  she  was  16  weeks 
pregnant  and  therefore  too  far  along  for  a  vacuum  aspiration  abortion. 
At  this  point  I  was  asked  to  be  of  help.  I  have  vivid  memories  of  that 
scene. 

The  mother  looked  more  like  she  was  60  than  47  years  old.  The 
13-year-old  never  lifted  her  eyes  from  staring  at  the  floor,  saying 
nothing,  emitting  frequent  sniffles.  The  mother's  words  told  so  much 
about  an  oft-repeated  pattern.  She  said,  "Please  help  us.  Dr.  Bluford. 
My  daughter  here  is  the  last  of  15  children  I  have  had.  She  is  the  first 
one  that  will  finish  high  school.  She  is  doing  good  in  school  and  she  does 
not  want  to  quit.  I  was  pregnant  with  my  first  baby  when  I  was  her 
age  and  I  don't  want  her  to  have  to  go  through  in  life  what  I  have 
been  through." 

Senator  Bayh.  Did  you  say  she  was  13? 

Reverend  Bluford.  She  was  13.  The  child  was  13  and  the  m.other 
had  also  been  13  when  her  first  pregnancy  occurred. 

Mr.  Chairman  and  committee  members,  many  of  us  are  concerned 
these  days  about  helping  people  break  out  of  the  cycle  of  poverty. 
This  family  is  on  public  welfare  and  receives  medicaid  help.  But  they 
prefer  a  better  hfe.  Then  I  was  able  to  get  the  13-year-old  admitted  to 
the  Medical  College  of  Virginia  Hospital  for  a  saline  abortion.  Without 
the  availability  of  legal  abortion,  there  is  httle  doubt  as  to  the  outcome 
of  this  human  tragedy. 

Let  me  share  with  you  another  complex  and  very  real  life  situation. 
Two  years  ago  a  middle-aged  couple  whom  I  had  known  a  short  time 
were  struggling  with  a  very  difficult  problem.  The  husband  had  had  a 
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vasectomy  several  years  ago  and  when  the  wife  became  pregnant  Kttle 
doubt  existed  as  to  the  threat  this  posed  to  the  family  and  relationship 
between  husband  and  wife. 

Some  people  may  find  this  a  bit  amusing,  but  believe  me,  there  was 
nothing  amusing  about  it  to  the  people  involved. 

"Wliile  the  husband  was  ultimately  able  to  deal  with  his  feelings  of 
hurt  and  the  mfe  her  guilt,  there  still  remained  the  problem  of  preg- 
nancy. ^Vhat  possible  explanation  could  be  given  to  adult  familj^  and 
friends  who  knew  of  the  vasectomy,  and  what  could  be  said  to  their 
own  children,  three  of  whom  were  teenagers? 

No  alternative  except  abortion  made  any  sense  whatever  to  this 
couple.  Adoption  did  not  make  any  sense.  They  were  already  married. 
They  could  not  go  through  that. 

Fortunately  for  them  and  their  family  the  humiliation  and  anguish 
was  limited  to  the  husband  and  wife  because  legal  and  safe  therapeutic 
abortion  was  available  to  them.  This  family  is  still  together  and  will 
probably  remain  intact.  Had  this  wife  and  mother  been  forced  to 
remain  pregnant  and  bear  a  child  in  these  circumstances,  grief,  pain, 
humiliation  would  have  been  multiplied  many  times. 

For  the  moment  in  this  testimony,  let  me  present  another  case  in 
which  I  participated.  Last  fall  I  received  a  call  from  a  social  worker  in 
the  coal  fields  of  southwestern  Virginia.  She  had  a  familj^  in  her  case- 
load wliich  needed  help  bej^ond  what  was  available  locally. 

The  particular  subject  needing  the  most  help  immediately  was  an 
11-year-old  who  was  pregnant  by  her  foster  father.  In  the  strictest 
sense  this  child  was  not  the  victim  of  incest,  but  that  she  was  an 
exploited  human  being  there  is  no  doubt.  A  six-page,  single-spaced 
typewritten  case  history  sent  me  by  the  social  worker  elaborated  fur- 
ther on  the  pathetic  home  situation,  which  included  accounts  of  several 
instances  when  the  child's  mother  had  brought  home  adult  males  to 
be  sexually  entertained  by  the  child.  What  could  possibly  be  gained  by 
denying  this  child  an  abortion? 

Yet  even  with  the  present  law  she  had  to  be  driven  500  miles  round 
trip  to  obtain  help. 

Senator  Bayh.  I  want  to  make  certain  I  heard  what  you  said. 
Here  was  a  child  that  was  being  used  by  the  parents  to  entertain  adult 
males  outside  the  family? 

Reverend  Bluford.  Right;  yes,  sir,  that  is  right. 

Senator  Bayh.  Was  this  a  professional  operation  they  were  running? 
Was  there  prostitution  involved? 

Reverend  Bluford.  It  did  not  seem  to  be  prostitution  but  some- 
thing wliich  the  family  themselves  had  fallen  into. 

Senator  Bayh.  How  old  was  the  child  again? 

Reverend  Bluford.  Eleven. 

Mr.  Chairman,  should  your  committee  have  the  time  and  inclina- 
tion to  take  note  of  other  more  commonplace  cases  with  which  I 
dealt,  I  refer  you  to  10  documented  cases  mentioned  on  pages  15  to  37 
in  my  book  "Umvanted  Pregnancy"  wliich,  I  would  like  you  to  have. 

There  you  will  read  of  first-generation  black  college  students  nearing 
graduation  whose  vocational  futures  are  threatened  by  pregnancy; 
of  married  women  with  children  whose  family  size  and  economic 
condition  were  unable  to  cope  with  another  child;  of  women  emotion- 
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ally  immature,  and  who  knew  it,  who  beheved  strongly  that  child 
bearing  was  too  important  to  be  assumed  by  those  who  had  so  little 
to  give  as  parents. 

There  are  two  matters  that  I  feel  strongly  about  which  ought  to 
he  mentioned  in  the  context  of  the  subject  under  consideration  today. 

As  a  counselor  I  have  no  diflBculty  whatever  in  presenting  and  dis- 
cussing alternatives  to  abortion  with  a  woman  dealing  with  an  un- 
wanted pregnancy.  In  fact  I  feel  that  every  woman  in  such  a  situation 
ought  to  have  open  to  her  all  options.  My  concern  is  she  not  be  denied 
any  of  the  alternatives,  including  abortion.  I  must  confess  that  I  do 
not  know  how  we  could  ever  legislate  which  option  an  individual  must 
'shoose  without  denying  the  basic  freedoms  which  are  guaranteed  to  us. 

In  regard  to  that  alternative  most  often  suggested  as  an  alternative 
to  abortion;  namely,  adoption,  my  experience  compels  me  to  make 
two  observations.  First  there  is  often  a  callous  disregard  for  the  future 
and  the  feelings  of  the  pregnant  woman  who  is  encouraged  to  continue 
her  pregnancy  and  to  put  her  baby  up  for  adoption.  I  have  personally 
talked  with  too  many  women  who  have  been  down  the  road  and  who 
say  they  would  prefer  abortion  to  the  heartache  they  have  known 
in  having  given  up  their  child. 

There  is  a  dimension  to  adoption  that  any  honest  counselor  ought 
tto  share  with  their  client.  In  the  counseling  process  when  we  are  going 
t^  discuss  all  the  alternatives,  we  ought  to  discuss  the  consequences 
of  something  like  adoption. 

Information  that  is  oftentimes  withheld  from  a  woman  who  is 
encouraged  to  continue  a  pregnancy  and  put  her  child  up  for  adoption 
is  that  some  States  now  provide  the  right  of  an  adopted  child  to  know 
the  names  of  their  natural  parents.  To  mislead  a  young  woman  into 
believing  that  she  may  forever  close  the  chapter  in  her  life  of  pregnancy 
and  adoption,  may  indeed  be  a  terrible  dishonesty. 

If  20  years  later,  somebody  shows  up  at  the  door  and  says,  "Do  3^ou 
you  know  who  I  am?"  I  tlunk  this  could  be  a  terrible  dishonesty  on 
the  part  of  a  counselor. 

Further,  to  encourage  a  woman  to  have  a  child  and  put  it  up  for 
adoption  by  frightening  her  about  the  emotional  problems  she  may 
suffer  if  she  chooses  abortion  may  be  equally  dishonest,  unless  she 
also  is  prepared  for  the  emotional  problems  of  adoption  or  keeping  a 
baby  without  a  father. 

Studies  done  at  the  University  of  North  Carolina  Medical  School 
have  shown  that  women  who  have  chosen  abortions  when  faced  with 
unwanted  pregnancy,  have  in  the  aftermath  exhibited  normal  emo- 
tional health  and  stability. 

In  a  foUowup  study  of  women  who  underwent  a  therapeutic  abor- 
tion, few  complications  were  found.  Depressed  feelings  were 
occasionally  reported,  but  these  diminished  with  the  passage  of  time. 

Only  3  percent  said  the}^  would  discourage  a  friend  in  similar 
circumstances  from  seeking  an  abortion. 

There  are  many  children  who  are  put  up  for  adoption  who  float 
from  foster  home  to  foster  home  and  are  never  adopted. 

It  is  clear  that  these  are  not  the  "right"  kind  of  children,  but  that  is 
another  problem.  How  do  j'OU  determine  the  "right"  kind  of  child? 

Mr.  Chairman  and  members  of  the  committee,  there  is  one  alterna- 
tive to  abortion  with  which  we  ought  to  all  be  greatly  concerned.  That 
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is  illegal  abortion.  I  am  sure  that  your  committee  must  have  been 
presented  data  on  this  subject  prior  to  today. 

We  will  be  no  more  successful,  in  my  judgment,  in  regulating  sex 
and  one  of  its  byproducts — pregnancy — than  we  were  in  controlling 
the  production  and  consumption  of  alcohol.  And  the  stakes  are  as 
liigh  if  not  higher  this  time. 

A  few  weeks  ago,  the  Richmond  Times  Dispatch  ran  a  full  page  in 
the  Sunda}'  edition,  an  unsolicited  feature  story  on  the  work  of  one 
of  the  clinics  I  helped  establish  in  Richmond. 

Senator  Bayh.  Whose  picture  is  that? 

Reverend  Blueford.  Mine.  The  day  after  the  article  appeared, 
a  woman  phoned  me  and  said,  "I  read  the  story  about  the  clinic 
and  I  want  you  to  know  how  much  I  am  grateful  that  people  can 
now  get  help' like  that  when  they  need  it.  Eleven  years  ago,  I  had  an 
illegal  abortion,  and  it  was  a  horrible  experience.  I  was  shifted  around 
from  one  person  to  another  that  I  did  not  know,  had  to  pay  $600  to 
get  it  done,  and  had  nightmares  about  it  for  months.  I  thank  God 
people  don't  have  to  go  through  that  anymore." 

It  will  be  a  sad  day  in  our  national  life  if  women  are  ever  denied  the 
option  of  a  safe,  legal,  clean,  and  humane  abortion.  For  then  we  shall 
have  returned  to  the  Dark  Ages  of  humiliation,  fear,  exploitation, 
and  the  danger  of  death. 

Senator  Bayh.  Thank  j^ou  ver}^  much.  Doctor. 

Mrs.  Lancione? 

Mrs.  Lancione.  I  am  Ida  Lancione,  and  I  am  involved  as  executive 
<lirector  of  an  organization  providing  supportive  services  for  pregnant 
women  for  the  past  3/^  to  4  years. 

I  am  also  the  mother  of  triplet  daughters  now  26  years  of  age  who 
were  born  at  the  26th  to  the  28 th  weeks  of  my  pregnancy,  their  weights 
being  2  pounds  to  3  pounds. 

An  English  scientist  stated  that  a  fetus  of  28  weeks  is  mere  garbage, 
and  my  girls  are  not  garbage.  They  are  alive,  well,  and  beautiful. 
They  look  just  like  their  father. 

I'm  certain  this  committee  has  heard  much  more  than  I  could  ever 
say  about  abortion  itself,  especially  in  regard  to  the  legal,  medical, 
and  ethical  aspects.  It  is  my  understanding  that  the  purpose  of  this 
hearing  today  is  to  consider  alternatives  to  abortion;  more  specifically, 
supportive  services  to  pregnant  women. 

I  cannot,  and  don't  intend  to  speak  to  you  in  legal  language,  nor 
in  the  medical;  for  I  cannot  come  before  you  pretending  to  be  some- 
thing that  I  am  not.  I  can  only  tell  you  of  my  experiences  and  the  other 
volunteers'  experiences  and  tell  it  to  you  like  it  is  as  evidenced  during 
these  past  3/2  years  that  Birthright  of  Dallas  has  been  in  operation. 

Tliis  testimony  concerns  women  faced  with  untimely  pregnancies. 
The  law's  prescription  is  abortion.  This  prescription  promises  to 
bring  instantaneous  relief;  a  panacea  to  cure  all  ills.  But  is  tliis  a 
cure  or  a  temporary  analgesic? 

,  I  saw  and  am  still  seeing  a  vast  and  ever-gro^\•ing  sea  of  wornen, 
'some  pregnant,  some  fearful  that  they  might  be,  some  painted  into 
a  corner,  in  a  panic,  troubled,  not  kno\\-ing  what  to  do,  who  to  go  to, 
where  to  go  for  help,  afraid,  ashamed,  wondering,  hungry,  homeless, 
unemployed,  physically  ill,  emotionally  upset,  in  need  of  medical 
care,  feeling  unloved,  alone,  depressed,  some  belligerent  and  angry, 
no  clothes,  no  money. 
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What  is  the  answer  to  all  of  these  women?  Abortion,  if  pregnant? 
And  sometimes  when  not  pregnant?  It  is  a  fact  that  when  aborted, 
a  mother  is  no  longer  with  child.  But  are  her  problems  solved? 

Does  an  abortion  give  her  an  education?  We  do.  Feed  her?  We  do. 
House  and  clothe  her?  We  do.  Give  her  a  sellable  skill?  We  do.  Love 
her,  give  her  a  friend,  give  her  an  awareness  of  her  own  worth  and 
dignity?  We  do. 

Does  the  degradation  and  dehumanization  that  a  woman  experiences 
during  an  abortion  help  her  self-concept,  her  self-respect?  Does  it 
enhance  her  value  of  life?  Does  it  help  her  education;  and  if  so,  what 
kind  of  an  education?  Will  this  education  benefit  her  and  society? 

When  the  day  comes — and  it  will — that  she  realizes  what  was 
aborted,  how  wdll  she  be  affected?  Like  the  women  who  phoned  us 
who  had  an  abortion  40  years  ago  and  is  only  now  feeling  the  abject 
depression  and  remorse  and  in  need  of  psychiatric  help? 

Like  the  women  who  come  to  us  and  offer  to  volunteer  so  as  to 
"make  up"  for  a  past  abortion?  Or  like  the  women  who  have  had  one 
and  soro.etimes  two  or  more  abortions,  and  being  pregnant  again, 
come  to  us  for  help,  because,  "I  just  couldn't  go  through  that  again 
because  it  is  something  I  can't  seem  to  shake  from  my  mind,  and  this 
time  I'm  going  to  do  wdiat  I  know  is  right"? 

Is  aborting  a  child  really  going  to  save  a  mother's  life  or  make  it 
better?  With  abortion  on  demand  that  we  have  today,  what  are  we 
doing  to  the  pregnant  woman?  Is  she  aware  of  the  dangers  of  future 
complications  resulting  from  abortions?  Of  the  18-  and  19-year-olds 
who  have  had  to  submit  to  hysterectomies  because  of  a  botched-up 
legal  abortion — their  reproductiveness  ending  at  such  an  early  age? 

These  things  are  not  told  her  when  she  walks  into  an  abortion 
clinic — at  least  not  in  the  Dallas-Fort  Worth  metroplex  area,  as  our 
research  has  found. 

Alarming  indications  of  our  society's  diminishing  respect  for  life — 
other  people's  lives — are:  The  continual  and  phenomenal  rise  in  crime, 
especially  those  committed  by  women;  increase  in  child  abuse — and 
why  not?  If  it  is  OK  to  abuse  the  child  within  the  womb,  why  not  out 
of  the  womb? 

Also,  increased  sexual  activity;  rampant  venereal  disease — an  esti- 
mated 75,000  cases  in  Dallas  in  1974;  abortion  not  only  a  contraceptive 
backup,  but  a  contraceptive  in  itself;  abortion  on  demand,  not  because 
of  medical  or  other  health  reasons,  but  on  the  whim  of  a  woman. 

Senator  Bayh.  Wait  just  a  minute.  Do  we  have  any  evidence  that 
violence  is  related  to  the  abortion  question?  That  is  a  rather  significant 
charge  to  make.  I  have  tried  to  keep  this  on  the  line  as  close  as  we  can 
to  facts.  Do  you  have  any? 

Mrs.  Lancione.  I  have  no  facts  as  far  as  statistics  go,  but  I  think 
that  simple  logic  says  that  when  the  diminishing  respect  for  people  is 
very,  very  evident,  that  what  ensues  is  less  respect  for  other  people. 

Senator  Bayh.  Give  me  an  example  of  how  the  thought  processes 
are  shown  there,  please. 

Mrs.  Lancione.  Well,  if  I  can — believing  that  this  is  a  hfe,  which 
many  do 

Senator  Bayh.  And  many  don't. 

Mrs.  Lancione.  But  many  do. 

Senator  Bayh.  You  are  looking  at  the  thought  processes  of  the 
person  that  goes  through  the  abortion,  OK? 


669 

Mrs.  Lancione.  Many  who  do  believe  that  this  is  a  Ufe  still  opt 
for  an  abortion.  When  they  get  to  that  mentality,  what  is  to  prevent 
further  things  being  committed  against  other  people? 

The  ultimate  is  destroying  a  life.  Everything  that  comes  after  that 
is  less  important. 

Senator  Bayh.  Maybe  both  of  us  ought  to  listen  to  people  that  have 
a  better  idea  of  what  goes  on  inside  a  person's  head  when  they  do  some 
of  these  things.  I  have  hstened  to  a  number  of  women  and  listened  to 
what  their  thoughts  were  prior  to,  during,  and  after  an  abortion. 

Unless  I  am  totally  aware  of  the  mind  of  somebody  who  goes  out 
and  gets  somebody  with  an  axe  or  shoots  at  them  with  a  deadly 
w^eapon 

Mrs.  Lancione.  What  would  you  say  we  could  attribute  rising 
crime  to? 

Senator  Bayh.  How  much  time  do  you  have? 

I  tliink  the  case  is  not  strengthened  by  bringing  to  the  cause  crimes 
or  negative  impacts  on  society.  I  have  looked  at  this  whole  business, 
the  violence  in  our  schools,  our  playgrounds,  in  our  alleys  and  on  our 
streets.  If  you  would  like  to  have  a  thorough  discussion  of  that,  1 
would  be  glad  to  give  it  to  you.  There  are  so  many  factors,  environ- 
mental factors,  and  I  have  been  unable  to  tie  that  in  to  the  abortion 
question. 

Mrs.  Lancione.  I  cannot  say  that  abortion  alone  contributes  to  it, 
but  it  is  a  contributing  cause. 

Senator  Bayh.  We  are  all  entitled  to  our  opinion. 

Mrs.  Lancione.  What  awesome  power  is  placed  in  the  hands  of  a 
woman.  The  very  future  of  our  Nation  is  in  her  hands  and  that  power 
should  not  and  cannot  be  allowed  to  be  abused.  We  hear  much  about 
saving — conserving  the  world's  resources.  Our  children  are  the  Na- 
tion's most  valuable  resource  and  the  Nation's  only  hope  for  the 
future. 

How  else  can  there  even  be  a  future?  Could  it  be  that  in  the  birth 
of  a  child  lies  the  only  way  to  change  the  world?  What  kind  of  a 
Nation  are  we  that  we  allow  a  parent  to  destroy  her  o^vn  son  or 
daughter  just  because  she  can't  see  that  child  ^^dth  her  naked  eye? 

Is  something  that  can  be  seen,  then,  more  precious  than  what 
cannot  be  seen?  Our  experiences  have  shown  that  a  stereo  in  the  living 
room  is  of  much  more  value  than  what  is  in  the  womb.  How  sad  to 
be  so  lacking  in  our  education  on  life  matters. 

In  this  country  especially,  the  culture  has  been  for  many  an  instant 
culture:  Instant  tea,  instant  coffee,  rice,  potatoes,  appliances  for 
dishes  and  clothes,  worldwide  commimication  and  on  into  instant 
pleasures  via  free  love,  sex. 

Acknowledging  the  importance,  let  alone  the  pleasure,  of  material 
items  in  one's  life  we  sometimes  forget  that  many  aspects  are  involved. 
When  a  good  thing  i&  misused  and/or  abused,  it  deteiiorates  and  repah 
work  must  be  done. 

What  supportive  services  to  pregnant  women  do  is  to  prevent  the 
deterioration  of  a  pregnant  woman  and  where  deterioration  is  found, 
to  repair.  We  attack  problems,  not  people. 

There  is  a  saying  that  you  can't  beat  the  facts.  Attitudes  toward 
facts  are  sometimes  more  important  than  the  facts.  Thib  is  happening 
in  the  area  of  abortion.  Every  person  is  a  potential  victim  of  commu- 
nity attitudes,  be  it  bad  or  good. 
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The  fact  that  abortion  does  not  interrupt,  but  permanently  stops 
a  life  from  being  bom  is  not  a  deterrent,  but  the  attitude  of  family, 
boyfriend,  peer  group,  and  so  forth  affects  the  pregnant  woman  and 
serves  as  a  basis  for  her  decision. 

We  help  her  to  realize  where  the  powtr  is,  that  it  is  where  she  puts 
it  and  that  can  be  within  herself,  the  power  to  make  her  own  decision, 
the  power  to  give  life  to  another  human  being. 

We  do  not  always  succeed,  especially  with  a  young,  unwed  girl 
living  with  her  parents  as  in  the  case  of  parents  who  brought  in  their 
16-year-old  daughter.  The  mother  not  too  sure  an  abortion  would  be 
the  best  solution  but  the  father  deeply  concerned  at  what  the  neighbors 
would  say,  and  in  his  words,  "Sure,  I  know  it's  wrong-,  it's  a  sin,  it's 
not  right,  but  it's  legal." 

These  words  spoken  in  the  presence  of  his  daughter.  I  leave  it  to  you 
as  to  what  lesson  was  taught  that  day.  Unfortunately,  that  which 
becomes  legal  does  tend  to  become  moral — jubt  give  it  time. 

Abortion  is  not  only  a  violent  act  perpetrated  on  the  unborn  but  on 
the  mother  for  the  asking.  We're  simply  teachmg  that  violtnc  e  ib  OK, 
a  way  of  life,  and  this  is  not  a  heritage  I  wish,  nor  plan,  to  leave  behind, 
and  I'm  certain  it's  not  yours. 

Until  we  have  a  legal  definition  of  who  is  human  and  when  life  begins 
we  will  have  serious  controversy.  In  the  meantime,  while  arguments 
pro  and  con  are  bandied  around,  many  lives  are  literally  being  ruined, 
and  some  utterly  destroyed. 

If  one  believes  that  life  begins  at  conception — common  sense  and 
logic  tells  all  of  us  here  that  none  of  us  would  be  here  had  we  not  first 
been  conceived — as  I  and  all  the  members  of  Birthright  of  Dallas 
believe,  one  simply  cannot  sit  back  and  do  nothing. 

If  one  believes  in  the  brotherhood  of  man  under  the  Fatherhood  of 
God,  mutual  respect,  care  and  love  for  one  another  as  a  way  of  life, 
a  mentality  of  "what  happens  to  you  happens  to  me"  and  one  of  wishing 
for  others  what  one  would  wish  for  oneself,  one  cannot  sit  back  and 
seeing  needless  destruction,  do  nothing. 

And,  it  is  on  this  philosophy  that  we  base  our  actions,  and  on  the 
philosophy  that  to  be  concerned  \vith  the  right  to  life  certainly  neces- 
sitates concern  for  the  quality  of  life  for  the  two  cannot  be  separated. 

Our  efforts  are  directed  toward  increased  social  services  and  re- 
forms, and  I  don't  mean  primarily  welfare,  but  services  and  reforrns 
which  are  on  a  constructive  and  rehabilitative  plane  to  make  certain 
that  all  life  is  assured  of  a  quality  life,  as  opposed  to  that  which  would 
dem^  life  for  whatever  reason,  for  all  life  is  worth  living. 

Let  us  all  be  alerted  to  the  fact  that  in  trying  to  elevate  the  status 
and  quality  of  life  via  abortion  we  are  in  truth  and  in  fact  dehumaniz- 
ing and  degrading  human  life. 

Abortion  offers  no  solutions  to  the  problems  which  lead  to  pregnancy. 
Pregnancy  in  and  of  itself  is  not  the  problem.  Pregnancy  is  the  result 
of  the  problems. 

Senator  Bayh.  What  do  you  mean? 

Mrs.  Lancione.  The  pregnancy  is  not  the  problem.  It  is  what  leads 
to  the  pregnancy. 

Senator  Bayh.  That  assumes  that  all  pregnancies  are  based  on 
problems.  Some  would  believe  that  that  is  not  an  abnormal  act.  It  is 
possible  for  people  to  become  pregnant  whose  pregnane}'  would  not  be 
considered  a  problem. 
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We  have  listened  to  some  problem  pregnancies  here. 

Mrs.  Lancioxe.  We  have  economic  problems.  We  have  various 
problems  which  is  her  way  in  some  instances  of  getting  back  at  the 
iamily  or  some  way  of  expressing  the  need  for  love  and  the  need  for 
someone  to  care. 

These  are  what  are  not  being  addressed  by  abortion  and  these  are 
the  problems  that  need  to  be  addressed. 

Senator  Bayh.  OK.  But  I  want  to  make  sure  that  we  are  as  near 
the  target  as  we  can  be.  Wouldn't  it  be  more  accurate  to  say  that  some 
pregnancies  are  not  the  problem,  but  the  result  of  problems,  rather 
than  just  to  say  that  they  all  are? 

Mrs.  Lancione.  Sure.  I'll  buy  that. 

Senator  Bayh.  OK. 

Mrs.  Lancione.  The  fact  is  that  in  far  too  many — we  will  probably 
never  know  the  actual  count — the  problems,  after  abortion,  are 
compounded.  These  compounded  problems  will  be  society's  problems, 
yours  and  mine. 

I  am  not  an  expert.  I  am  from  out  there  in  the  grass  roots.  There  is 
one  definition  of  an  "expert" — "one  who  comes  from  out  of  town  with 
a  briefcase/'  and  I  came  from  out  of  town  with  a  briefcase.  I  don't 
iknow  how  that  qualifies  me. 

J  tliink  that  we  will  see  the  continual  rise  in  crime,  in  child  abuse, 
Hn -venereal  disease.  The  viltimate  in  child  abuse  is  abortion — the  only 
•difference  is  in  the  place  of  residence. 

Senator  Bayh.  You  have  already  gone  down  that  track  once  before. 
Can  we  go  on?  I  must  say,  you  can  have  j^our  opinions  about  the  cause 
and  effect  there,  but  there  is  good  reason  to  raise  a  question  about  the 
accuracy  of  that  cause  and  effect  relationship. 

Wliy  don't  we  touch  on  something  else? 

Mrs.  Lancione.  Let  me  mention  about  some  of  the  cases  that  we 
have  had. 

Senator  Bayh.  Let  me  just  suggest  to  you  that  the  purpose  of  this 
particular  daj^'s  hearing  is  to  discuss  not  the  right  or  Avi^ong  of  abor- 
tion, although  each  of  you  has. the  right  to  discuss  that. 

I  am  glad  to  hear  your  intense  feelings  there.  So  far  3^our  whole 
testimony  has  been  directed  at  the  rightness  or  wrongness  of  abortion 
and  we  are  trying  to  find  out  about  alternatives. 

What  alternatives  do  you  suggest? 

Mrs.  Lancione.  We  firmly  believe  that  every  pregnant  woman 
^ho  is  distressed  should  make  no  decision  until  after  consultation  and 
interview  wherein,  without  pressure,  -w-ithout  panic,  all  alternatives  be 
explained  lo  her  in  depth  and  have  the  assurance  that  she  has  a  friend 
and  that  "together  we  can  solve  the  problems  we  cannot  solve  alone." 

We  are  convinced,  after  these  past  few  years,  that  to  every  problem 
there  is  a  solution,  without  resorting  to  abortion. 

We  have  had  no  repeaters.  To  date,  the  recidivism  is  nil. 

Senator  Bayh.  Do  you  mean  second  pregnancies? 

Mrs.  Lancione.  Yes. 

Senator  Bayh.  Did  you  conduct  a  survey  to  make  sure  they  did  not 
go  somewhere  else  the  second  time? 

Mrs.  Lancione.  For  all  those  that  provide  us  with  an  address  and 
phone  number,  we  keep  in  touch.  vSome  we  lose  sight  of.  Some  that 
come  to  us  have  opted  for  an  abortion.  That,  of  course,  if  she  has 
another  abortion,  we  don't  know  anj^thing  about  it. 
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Senator  Bayh,  How  many  women  have  you  handled? 

Mrs.  Lancione.  2,300. 

Senator  Bayh.  That  is  a  marvelous  record. 

Mrs.  Lancione.  Thank  you. 

Senator  Bayh.  Do  you  provide  contraceptive  advice? 

Mrs.  Lancione.  We  refer  them  to  their  doctors. 

Senator  Bayh.  You  saj^  pregnancy  is  the  result  of  the  problem  before 
the  fact.  I  wonder  if  jon  provide  information  to  prevent  the  problem', 
if  it  has  occurred  once,  from  recurring. 

Mrs.  Lancione.  We  are  not  qualified  to  give  that  kind  of  informa- 
tion. But,  there  are  agencies  in  the  city  that  are  qualified  and  we  refer. 

Senator  Bayh.  You  are  from  Dallas? 

Mrs.  Lancione.  Right. 

Senator  Bayh.  Suppose  I  am  in  trouble  and  I  come  in  and  ask  for 
help,  who  do  you  refer  me  to  for  this  kind  of  advice  to  keep  me  from 
getting  in  trouble  a  second  time? 

Mrs.  Lancione.  If  she  has  a  family  doctor,  we  refer  them  to  him. 
If  not,  we  have  family  planning  and  hospitals. 

We  have  found  five  major  problems  that  lead  women  to  seek  an 
abortion:  Financial  need,  family  problems,  job  pressures,  male-female 
relationship,  and  mental  health.  The  problems  listed  are  not  all  of 
those  we  encounter,  by  any  means,  but  seem  to  be  the  major  ones. 
Man}^  of  them  overlap  as  you  will  see  from  the  cases  we  have  used  as 
examples. 

It  is  impossible  to  go  into  detail  in  this  summation  on  the  many 
and  varied  cases  that  have  come  through  our  office.  It  does  not  include 
the  girls  that  call  late  into  the  night  from  a  bus  station  or  from  a 
street  corner  with  no  place  to  go  for  the  night. 

It  does  not  include  the  girl,  sociall}^  retarded,  from  a  welfare  family, 
being  pressured  into  an  abortion  because  the  social  worker  stated 
emphatically  that  her  child  would  also  be  retarded. 

It  does  not  include  the  man  who  tried  desperately  to  prevent  the 
abortmg  of  his  child,  of  the  mother  who  experienced  two  saline  injec- 
tions before  she  could  abort  that  tenacious  life  within  her,  of  the 
husband  who  failed  to  save  his  unborn  child  from  the  mother's  abor- 
tion decision  and  who  went  to  court  for  custody  of  the  19-month-old 
son  for  he  feared  for  that  son's  life  also. 

One  further  case  other  than  those  listed  deserves  more  detail  here; 
the  20-year-old  pregnant  woman  waiting  her  turn  for  an  abortion  at 
a  local  hospital  and  distraught,  prompting  the  social  worker  to  suggest 
she  talk  to  the  Birthright  people  before  she  went  any  further. 

She  acted  upon  the  suggestion,  called  and  we  helped.  She  had 
acquired  an  llth-grade  education,  had  been  forced  out  of  her  home 
had  been  living  on  the  streets  for  the  past  4  months,  had  no  money 
and  was  2}^  months  pregnant.  Her  call  came  to  us  at  10  a.m.  By  noon 
of  the  same  day  she  was  registered  at  the  hospital's  Obstetrical  Clinic 
for  prenatal  care. 

By  3  p.m.  she  had  seen  the  hospital  psychiatrist  who  agreed  to  see 
her  regularly.  The  psychiatrist  stated  that  the  woman  had  been 
abused" by  her  family,  by  several  men,  and  had  a  very  low  self-concept. 

By  4:30  p.m.  she  was  placed  in  a  home  in  the  community  ^vith  the 
knowledge  that  arrangements  were  being  made  for  her  to  complete 
her  high  school  education  and  receive  job  training  at  a  business 
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•college.  This  woman  A\"ill  be  financiall}^  capable  of  taking  care  of 
lier  own  and  her  baby's  needs  and  by  the  time  her  child  is  born  she 
will  have  had  prenatal  care,  instruction  and  information  on  meeting 
the  needs  of  a  gro^^'ing  person  and  on  the  responsibilities  of  parenthood. 

This  is  to  say  nothing,  for  it  cannot  be  accurately  measured,  for 
her  attitude  towards  self  and  community.  Certainl}''  a  great  improve- 
ment and  a  lasting  one  in  the  knowledge  of  her  own  self-worth  and 
•dignity  and  her  expanded  number  of  friends. 

This  is  what  it  is  all  about.  When  one  accepts  self  one  can  then,  and 
•only  then,  accept  others.  Abortion  does  none  of  these  things. 

In  ]March  of  last  ^^ear  three  Planned  Parenthood  clinics  were 
charged  Anth  furthering  genocide  of  the  black  communitj^  by  the 
Dallas  Human  Relations  Committee.  A  former  employee  of  Planned 
Parenthood  said  that  she  had  been  hired  as  a  community  motivator 
to  go  into  the  south  Dallas  area  and  bring  back  a  quota  of  250  persons 
a  week  to  the  clinic. 

"We  would  have  to  say  to  them  the}^  had  enough  children  and  if 
the}'  didn't  come  to  us  for  birth  control,  their  welfare  checks  would  be 
stopped,"  she  said.  Investigation  is  still  in  process  on  these  charges. 

And  what  about  the  woman  going  to  an  abortion  clinic?  Are  all 
alternatives  explained?  Is  she  given  accurate  information  on  fetal 
development?  Is  she  made  aware  of  all  the  possible  complications  that 
could  arise  as  a  result  of  an  abortion? 

We  cannot  speak  for  all  the  abortion  clinics  throughout  the  countrj^, 
but  for  the  five  in  Dallas  we  can. 

Senator  Bayh.  What  kind  of  people  were  these? 

IMrs.  Lancione.  These  were  people  on  welfare,  public  assistance.  If 
the  young  girls  were  pregnant,  they  were  urged  to  have  an  abortion. 
I  won't  go  an}^  further  into  this. 

Senator  Bayh.  We  will  put  your  whole  statement  in  the  record, 
Mrs.  Lancione. 

INIrs.  Laxcione.  Thank  you.  Senator  Bajdi. 

Senator  Bayh.  It  will  appear  in  full. 

[The  document  referred  to  follows :] 

Testimony    Before    the    Subcommittee    on    Constitutional    Amendments, 
U.S.  Senate,  Committee  on  the  Judiciary,  June  19,  1975 

introduction 

My  name  is  Eda  Lancione.  I  am  the  Executive  Director  of  a  volunteer  service 
•organization  named  Birthright  of  Dallas,  Inc.  I  serve  as  Vice  Chairman  on  the 
CitA'  of  Dallas  Civil  Service  Board,  am  a  Board  Member  of  the  National  Con- 
ference of  Christians  and  Jews,  Dallas  Chapter  and  received  the  Brotherhood 
Citation  for  1975  from  the  Dallas  Chapter. 

In  addition,  I  have  participated  in  the  Southwestern  Police-Community  Rela- 
tions Institute  at  Texas  A&M  University  and  have  chaired  DaUas  seminars  on 
"Youth,  Crime  and  the  Police".  It  was  my  privilege  to  serve  on  the  board  of  the 
DaUas  Countj'  Camp  Fire  Girls  and  received  the  national  "Earnest  Thompson 
Seton"  award. 

Further,  I  have  headed  the  women's  division  of  the  Dallas  County  Crusade  of 
the  American  Cancer  Societj",  directing  the  volunteer  activities  of  15,000  women. 
I  have  been  active  in  the  Dallas  Committee  for  Foreign  Visitors,  Women  in  Com- 
munity Service  (WICS),  the  Dallas  Federation  of  Women's  Clubs,  and  the  League 
for  Educational  Advancement  in  Dallas. 

I  am  the  mother  of  eight  children,  which  include  triplet  daughters,  now  26 
years  of  age  who  were  born  at  the  26th  to  the  28th  week  of  my  pregnancy.  Their 
weights  were  2  lbs.  7  oz.,  2  lbs.  10  oz.,  and  3  lbs.  Not  too  long  ago,  an  English 
scientist  stated  that  a  "fetus"  of  28  weeks  was  mere  garbage. 
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To  conclude  my  own  credentials,  I  am  on  the  faculty  this  summer  for  the  work- 
shop on  Emergency  Pregnancy  Services  at  St.  John's  University  in  Collegeville^ 
Minnesota. 

I'm  certain  this  committee  has  heard  much  more  than  I  could  ever  say  about; 
abortion  itself;  especially  in  regard  to  the  legal,  medical  and  ethical  aspect*.  It 
is  my  understanding  that  the  purpose  of  this  hearing  today  is  to  consider  alterna- 
tives to   abortion,   more  specifically,    supportive  services   to  pregnant  women. 

I  cannot,  and  don't  intend  to,  speak  to  you  in  legal  language,  nor  in  the  medical ;. 
for  I  cannot  come  before  you  pretending  to  be  something  that  I  am  not.  I  can 
only  tell  you  of  my  experiences  and  the  other  volunteers'  experiences  and  tell  it 
to  you  like  it  is  as  evidenced  during  these  past  three  and  one  half  (almost  four 
years)  that  Birthright  of  Dallas  been  in  operation. 

This  testimony  concerns  women  faced  with  untimely  pregnancies.  The  law's 
prescription  is  abortion.  This  prescription  promises  to  bring  instantaneous  relief; 
a  panacea  to  cure  all  ills.  But  is  this  a  cure  or  a  temporary  analgesic? 

I  saw  and  am  still  seeing  a  vast  and  ever  growing  sea  of  women  .  .  .  some 
pregnant,  some  fearful  that  they  might  be — some  painted  into  a  corner— in  a. 
panic — troubled — not  knowing  what  to  do — who  to  go  to — where  to  go  for  help — 
afraid — ashamed— wondering — hungry — homeless— unemployed — physically  ill^ 
emotionally  upset — in  need  of  medical  care— feeling  unloved,  alone,  depressed — 
some  belligerent  and  angry — -no  clothes — no  money. 

What  is  the  answer  to  all  of  these  women?  Abortion,  if  pregnant?  (and  some- 
times when  not  pregnant?)  It  is  a  fact  that  when  aborted,  a  mother  is  no  longer 
with  child.  But  are  her  problems  solved? 

Does  an  abortion  give  her  an  education?  ...  we  do;  feed  her?  .  .  .we  do; 
house  and  cloth  her?  ...  we  do;  give  her  a  sellable  skill?  ...  we  do;  love 
her,  give  her  a  friend,  give  her  an  awareness  of  her  own  worth  and  dignity?  .  .  . 
we  do.  Does  the  degradation  and  dehumanization  that  a  women  experiences 
during  an  abortion  help  her  self -concept — her  self-respect?  Does  it  enhance  her 
value  of  life?  Does  it  help  her  education  and  if  so,  what  kind  of  an  education? 
Will  this  education  benefit  her  and  society? 

When  the  day  comes— and  it  will — that  she  realizes  what  was  aborted,  how  wiU' 
she  be  affected?  Like  the  woman  who  phoned  us  who  had  an  abortion  forty  years 
ago  and  is  only  now  feeling  the  abject  depression  and  remorse  and  in  need  of 
psychiatric  help?  Like  the  women  who  come  to  us  and  offer  to  volunteer  so  as 
to  "make-up"  for  a  past  abortion?  Or  like  the  women  who  have  had  one  and  some- 
times two  or  more  abortions  and  being  pregnant  again  come  to  us  for  help  because 
"I  just  couldn't  go  through  that  again  because  it  is  something  I  can't  seem  to 
shake  from  my  mind  and  this  time  I'm  going  to  do  what  I  know  is  right"  ? 

Is  aborting  a  child  really  going  to  save  a  mother's  life  or  make  it  better?  With 
Abortion  On  Demand  that  we  have  today,  what  are  we  doing  to  the  pregnant 
woman?  Is  she  aware  of  the  dangers  of  future  complications  resulting  from  abor- 
tions? Of  the  18  and  19  year  olds  who  have  had  to  submit  to  hysterectomies 
because  of  botched-up  "legal"  abortions— their  reproductiveness  ending  at  such 
an  early  age?  These  things  are  not  told  her  when  she  walks  into  an  abortion 
clinic — at  least  not  in  the  Dallas-Ft.  Worth  metroplex  area,  as  our  research  has 
found. 

Alarming  indications  of  our  society's  diminishing  respect  for  life  (other  people'-s 
lives)  are:  the  continual  and  phenomenal  rise  in  crime,  especially  those  committed 
by  women;  increase  in  child  abuse  (and  why  not — if  it's  okay  to  abuse  the  child 
within  the  womb,  why  not  out  of  the  womb?) ;  increased  sexual  activity;  rampant 
venereal  disease  (an  estimated  75,000  cases  in  Dallas  in  1974);  abortion  not 
only  a  contraceptive  back-up,  but  a  contraceptive  in  itself;  abortion  on  demand, 
not  because  of  medical  or  other  health  reasons,  but  on  the  "whim"  of  a  woman. 

What  awesome  power  is  placed  in  the  hands  of  a  woman!  The  very  future  of 
our  nation  is  in  her  hands  and  that  power  should  not  and  cannot  be  allowed  to 
be  abused.  We  hear  much  about  saving — conserving  the  world's  resources.  Our 
children  are  the  nation's  most  valuable  resource  and  the  nation's  only  hope  for 
the  future.  .  .  .  how  else  can  there  even  be  a  future?  Could  it  be  that  in  the  birth 
of  a  child  lies  the  only  way  to  change  the  world?  What  kind  of  a  nation  are  we 
that  we  allow  a  parent  to  destroy  her  own  son  or  daughter — just  because  she 
can't  see  that  child  with  her  naked  eye?  Is  something  that  can  be  seen,  then, 
more  precious  than  what  cannot  be  seen?  Our  experiences  have  shown  that  a 
stereo  in  the  living  room  is  of  much  more  value  than  what  is  in  the  womb.  How 
sad — to  be  so  lacking  in  our  education  on  life  matters. 

In  this  country  especially,  the  culture  has  been  for  many  an  "instant"  culture: 
instant  tea,  instant  coffee,  rice,  potatoes,  appliances  for  dishes  and  clothes,  world- 
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wide  communication  and  on  into  instant  pleasures  via  free  love,  sex.  Acknowledging 
the  importance,  let  alone  the  pleasure,  of  material  items  in  one's  life  we  some- 
times forget  that  many  aspects  are  involved.  When  a  good  thing  is  misused  and/or 
abused  it  deteriorates  and  repair  work  must  be  done. 

What  supportive  services  to  pregnant  women  do  is  to  prevent  the  deterioration 
of  a  pregnant  woman  and  where  deterioration  is  found,  to  repair.  We  attack 
problems,  not  people. 

There  is  a  saying  that  you  can't  beat  thfe  facts.  ATTITUDES  towards  facts 
are  sometimes  more  important  than  the  facts.  This  is  happening  in  the  area  of 
abortion.  Every  person  is  a  potential  victim  of  community  attitudes — be  it  good 
or  bad.  The  fact  that  abortion  does  not  "interrupt"  but  "permanently"  stops 
a  life  from  being  born  is  not  a  deterrent,  but  the  ATTITUDE  of  family,  boy- 
friend, peer  group,  etc.,  affects  the  pregnant  woman  and  serves  as  a  basis  for  her 
decision.  We  help  her  to  realize  where  the  power  is — that  it  is  where  she  puts 
it — and  that  can  be  within  herself— the  power  to  make  her  own  decision— the 
power  to  give  life  to  another  human  being.  We  do  not  always  succeed — especially 
with  a  young,  unwed  girl  living  with  her  parents  as  in  the  case  of  parents  who 
brought  in  their  16  year  old  daughter.  The  mother  not  too  sure  an  abortion 
would  be  the  best  solution  but  the  father  deeply  concerned  at  what  the  "neighbors 
would  say"  and  in  his  words,  "Sure,  I  know  it's  wrong — -it's  a  sin — -it's  not  right 
.  ,  .  but  'it's  LEGAL".  These  words  spoken  in  the  presence  of  his  daughter.  I 
leave  it  to  you  as  to  what  lesson  was  taught  that  day.  Unfortunately,  that  which 
becomes  legal  does  tend  to  become  moral — just  give  it  time.  Abortion  is  not  only 
a  violent  act  perpetrated  on  the  unborn  but  on  the  mother — for  the  asking. 
We're  simply  teaching  that  violence  is  okay,  a  way  of  life  and  this  is  not  a  heritage 
I  wish,  nor  plan,  to  leave  behind  .  .  .  and  I'm  certain  it's  not  yours.  Until  we 
have  a  legal  definition  of  "who  is  human"  and  "when  life  begins"  we  will  have 
serious  controversy.  In  the  meantime,  while  arguments  pro  and  con  are  bandied 
around,  many  lives  are  literally  being  ruined,  and  some  utterly  destroyed. 

If  one  believes  that  life  begins  at  conception  (common  sense  and  logic  tells 
all  of  us  here  that  none  of  us  would  be  here  had  we  not  first  been  conceived), 
as  I  and  all  the  members  of  Birthright  of  Dallas  believe— one  simply  cannot  sit 
back  and  do  nothing.  If  one  believes  in  the  brotherhood  of  man  under  the  Father- 
hood of  God,  mutual  respect,  care  and  love  for  one  another  as  a  way  of  life — a 
mentality  of  "what  happens  to  you  happens  to  me"  and  one  of  wishing  for  others 
what  one  would  wish  for  oneseK — one  cannot  sit  back  and  seeing  needless  destruc- 
tion, do  nothing.  And  it  is  on  this  philosophy  that  we  base  our  actions,  and  on 
the  philosophy  that  to  be  concerned  with  the  right  to  life  certainly  necessitates 
concern  for  the  quality  of  life  for  the  two  cannot  be  separated. 

Our  efforts  are  directed  twoards  increased  social  services  and  reforms — and  I 
don't  mean  primarily  welfare — but  services  and  reforms  which  are  on  a  construc- 
tive and  rehabilitative  plane  ...  to  make  certain  that  all  life  is  assured  of  a 
quality  life,  as  opposed  to  that  which  would  deny  life  for  whatever  reason — for 
all  life  is  worth  living. 

Let  us  all  be  alerted  to  the  fact  that  in  trying  to  elevate  the  status  and  quality 
of  life  via  abortion  we  are  in  truth/fact  dehumanizing  and  degrading  human  life. 

Abortion  offers  no  solutions  to  the  problems  which  lead  to  pregnancy.  Pregnancy 
in  and  of  itself  is  not  the  problon.  Pregnancy  is  the  result  of  the  problems.  The 
fact  is  that  in  far  too  many  (we'll  probably  never  know  the  actual  count),  the 
problems,  after  abortion,  are  compounded.  These  compounded  problems  will  1  e 
society's  problems,  yours  and  mine.  _ 

We  will  see  the  continual  rise  in  crime,  in  child  abuse,  in  venereal  disease.  Tl  e 
ultimate  in  child  abuse  is  abortion — the  only  difference  is  in  the  place  of  residence. 

We  firmly  believe  that  every  pregnant  woman  who  is  distressed  should  make 
no  decision  until  after  consultation  and  interview  wherein  she  is  allowed  to 
communicate  her  fears  and  feelings  in  honesty  and  without  pressure,  without 
panic  and  that  all  alternatives  be  explained  to  her  in  depth  and  have  the  assur- 
ance that  she  has  a  friend  and  that  "together  we  can  solve  the  problems  we  cannot 
solve  alone".  We  are  convinced,  after  these  past  few  years,  that  to  every  problem 
there  is  a  solution,  without  resorting  to  abortion. 

We  have  had  no  repeaters — to  date  the  recidivism  is  nil. 

We  have  found  five  major  problems  that  lead  women  to  seek  an  abortion: 
financial  need,  family  problems,  job  pressure,  male-female  relationship,  and 
mental  health.  The  problems  listed  are  not  all  of  those  we  encounter,  by  any 
means,  but  seem  to  be  the  major  ones.  Many  of  them  overlap  as  you  will  see 
from  the  cases  we  have  used  as  examples. 

It  is  impossible  to  go  into  detail  in  this  summation  on  the  many  and  varied 
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cases  that  have  come  through  oiir  office.  It  does  not  include  the  girls  that  call 
late  into  the  night  from  a  bus  station  or  from  a  street  corner  with  no  place  to  go 
for  the  night.  It  does  not  include  the  girl,  socially  retarded,  from  a  welfare  family, 
being  pressured  into  an  abortion  because  the  social  worker  stated  emphatically 
that  her  child  would  also  be  retarded.  It  does  not  include  the  man  who  tried 
desperately  to  prevent  the  aborting  of  his  child,  of  the  mother  who  experienced 
two  saline  injections  before  she  could  abort  that  tenacious  life  within  her,  of  the 
husband  who  failed  to  save  his  unborn  child  from  the  mother's  abortion  decision 
and  who  went  to  Court  for  custody  of  the  19  month  old  son  for  he  feared  for  that 
son's  life  also. 

One  further  case  other  than  those  listed  deserves  more  detail  here;  the  20  year 
old  pregnant  woman  waiting  her  turn  for  an  abortion  at  a  local  hospital  and 
distraught,  prompting  the  social  worker  to  suggest  she  talk  with  the  Birthright 
people  before  she  went  any  further.  She  acted  upon  the  suggestion,  called  and  was 
helped.  She  had  acquired  an  11th  grade  education,  had  been  forced  out  of  her 
home,  had  been  living  on  the  streets  for  the  past  four  months,  had  no  inoney 
and  was  two  and  one  half  months  pregnant.  Her  call  came  to  us  at  10:00  a.m. 
By  noon  of  the  same  day,  she  was  registered  at  the  hospital's  Obstetrical  Clinic 
for  prenatal  care.  By  3:00  p.m.  she  had  seen  the  hospital  psychiatrist  who  agreed 
to  see  her  regularly.  The  psychiatrist  stated  that  the  woman  had  been  abused 
by  her  family,  by  several  men  and  had  a  very  low  self -concept.  By  4:30  p.m.  she 
was  placed  in  a  home  in  the  community  with  the  knowledge  that  arrangements 
were  being  made  for  her  to  complete  her  highschool  education  and  receive  job 
training  at  a  business  college.  This  woman  will  be  financially  capable  of  taking 
care  of  her  own  and  her  baby's  needs  and  by  the  time  her  child  is  born  she  will 
have  had  pre-natal  care,  instruction  and  information  on  meeting  the  needs  of  a 
growing  person  and  on  the  responsibilities  of  parenthood.  This  is  to  say  nothing, 
for  it  cannot  be  accurately  measured,  for  her  attitude  towards  self  and  community. 
Certainly  a  great  improvement  and  a  lasting  one  in  the  knowledge  of  her  own 
self-worth  and  dignity  and  her  expanded  number  of  friends.  This  is  what  it's 
all  about.  When  one  accepts  self  one  can  then,  and  only  then,  accept  others. 
Abortion  does  none  of  these  things. 

In  March  of  last  year,  three  Planned  Parenthood  clinics  were  charged  with 
"furthering  genocide  of  the  Black  community"  by  the  Dallas  Human  Relations 
Committee.  A  former  employee  of  Planned  Parenthood  said  that  she  had  been 
hired  as  a  "Community  Motivator"  to  go  into  the  south  Dallas  target  area  and 
bring  back  a  quota  of  250  persons  a  week  to  the  clinic.  "We  would  have  to  say 
to  them  they  had  enough  children  and  if  they  didn't  come  in  for  birth  control, 
their  welfare  checks  would  be  stopped",  she  said.  Investigation  is  still  in  progress 
on  these  charges. 

And  what  about  the  woman  going  to  an  abortion  clinic.  Are  all  alternatives 
explained?  Is  she  given  accurate  information  on  fetal  development?  Is  she  made 
aware  of  all  the  possible  complications  that  could  arise  as  a  result  of  an  abortion? 
We  cannot  speak  for  all  the  abortion  clinics  throughout  the  country,  but  for  the 
five  in  Dallas — we  can. 

Financial  Need 

"I  have  to  have  an  abortion.  ...  I  just  can't  financially  handle  a  child." 
This  is  the  reply  often  given  when  we  ask  why  a  woman  seeks  an  abortion.  We 
then  inquire  as  to  the  causes  of  this  financial  need.  Is  she  working?  How  far  did 
she  go  in  school?  etc.  After  assessing  her  situation,  we  then  provide  a  way  she  can 
"financially  handle  a  child."  .  .  .  and  herself. 

We  have  a  working  arrangement  with  a  community  business  college,  whereby 
the  woman  can  take  her  GED  (General  Education  Diploma — equivalent  of  a 
high  school  diploma),  choose  a  course  of  study,  and  after  a  seven  to  nine  month 
course,  be  placed  in  a  job  whereby  she  can  become  self-sufficient,  without  the 
aid  of  welfare.  While  these  women  are  going  to  school,  they  are  placed  in  part 
time  jobs  suitable  for  pregnant  women  so  that  they  can  maintain  themselves 
while  receiving  an  education. 

If  already  skilled,  we  work  with  her  in  obtaining  emploj'^ment.  If  she  is  still 
in  high  school  provisions  are  made  to  enroll  in  special  classes  for  pregnant  students. 

But  the  important  factor  in  this  area  is  to  help  the  woman  herself  .  .  .  not 
only  now  but  also  in  the  future. 

For  example,  in  case  #482,  a  20  year  old  pregnant  woman  came  to  our  office 
seeking  an  abortion  because  she  felt  she  could  not  support  herself,  much  less 
a  baby.  She  had  finished  eleventh  grade  and  was  employed  as  a  cocktail 
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waitress.  We  arranged  for  her  to  obtain  her  GED  and  enroll  in  business  col- 
lege. She  is  now  working  as  a  keypunch  operator  and  she  reports  she  is  very 
happy  with  her  decision. 

In  case  #1384,  a  20  year  old  was  in  a  similar  situation:  pregnant,  unem- 
ployed, had  completed  tenth  grade,  and  was  seeking  an  abortion  for  financial 
reasons.  She  passed  her  GED,  was  enrolled  in  business  college  and  is  now 
working  as  a  secretary,  instead  of  being  a  welfare  recipient. 
These  cases,  as  well  as  others  cited  in  this  testimony,  are  representative  of  many 
situations  with  which  we  are  confronted  at  Birtlu"ight.  In  both  of  these  cases, 
the  women  grew  in  character  because  they  accepted  their  responsibility  and 
because  thej''  were  given  a  hand-up  .  .  .  instead  of  a  hand-out.  Welfare  assistance 
has  been  beneficial  to  these  women  in  emergency  cases,  but  our  goal  is  to  help 
each  woman  become  self-sufficient  and  financially  independent. 

Last  year,  42  percent  of  our  clients  sought  financial  assistance  .  .  .  and  all 
42  percent  were  assisted  in  finding  employment  and  in  completing  their  education. 
Had  they  gone  to  an  abortion  clinic,  they  would  have  had  an  abortion,  possibly 
paid  by  welfare,  and  their  problems  would  have  remained  unsolved. 

Family  Problems  {Parental  Pressure) 

One  16  year  old  (#1542)  came  into  our  office  and  explained  tearfully  that  sh& 
must  have  an  abortion  as  she  feared  her  parents  reaction  to  her  pregnancy. 
"They're  in  their  50's  and  it  would  kill  them",  she  said.  We  have  found  this  to 
be  one  of  the  more  common  reasons  young  women  initially  seek  an  abortion. 
They  are  panicky  and  the  fear  of  hurting  their  parents — or  the  fear  of  the  parents 
hurting  them — is  quite  real. 

In  these  cases  we  work  with  the  woman  and  her  familj^,  trying  to  ease  the 
initial  shock  and  help  them  prepare  for  the  future.  If  she  goes  through  with  the 
abortion  for  this  reason,  she  lives  with  possible  guilt  from  the  abortion  plus  the 
guilt  of  concealing  it  from  her  parents.  In  many  cases,  this  guilt  is  replaced  with 
resentment  toward  parents  whom  she  blames  for  indirectly  forcing  her  to  have 
the  abortion.  As  a  result,  parent-daughter  relationship  is  weakened  and,  in  many 
cases,  severed.  Also,  if  she  has  the  abortion,  will  this  solve  the  problems  in  her 
family?  That  is,  will  the  lack  of  communication  or  insecurity  which  may  have 
caused  her  to  proceed  in  this  manner  be  remedied? 

Another  common  family  problem  is  parental  pressure  to  have  an  abortion. 
Many  parents  issue  the  mandate,  "either  abort  or  leave  this  house",  because  they 
fear  disgrace  when  their  neighbors  or  relatives  learn  of  their  daughter's 
pregnancy. 

One  such  case  was  #1248,  a  24  year  old  divorced  woman  who  had  one 
child  and  was  pregnant  again.  Apprehensive  about  neighbors  reactions,  the 
parents  warned  that  if  she  did  not  have  an  abortion,  they  would  see  that  she 
lost  her  job.  She  had  the  abortion.  Instead  of  the  abortion  resolving  the  family 
problems,  as  they  had  thought,  the  situation  became  worse  as  the  daughter's 
resentment  towards  the  parents  increased.  She  was  pregnant  again,  they 
gave  her  a  similar  ultimatum.  This  time  she  came  to  us  for  help,  needing  a 
change  of  environment,  which  we  arranged.  Since  then,  she  has  returned 
with  her  baby,  has  her  own  apartment,  is  employed  and  is  working  to  correct 
family  problems.  Had  she  had  counseling  earlier,  perhaps  these  problems 
would  never  have  arisen  and  the  existing  ones  would  have  never  occurred. 

Job  Pressure 

There  was  recently  a  case  in  Austin,  Texas,  where  a  29  year  old  pregnant  and 
single  school  teacher  filed  discrimination  charges  against  the  Austin  school 
superintendent  stating  she  was  the  victim  of  sex  discrimination.  She  contended 
that  she  was  removed  from  her  regular  teaching  position  and  placed  as  an  in- 
structor in  a  special  class  for  pregnant  women  solely  because  she  was  pregnant 
and  unwed.  The  Judge  ruled  that  nature,  not  the  school  superintendent,  had 
discriminated  against  her  and  refused  to  have  her  reinstated.  Commenting  on  his 
decision,  she  said,  "He's  saying  indirectly  to  aU  single  women  teachers  that  if  they 
find  themselves  pregnant  they  ought  to  either  quit  their  job  or  get  an  abortion." 
This  was  not  an  isolated  case;  it  has  occurred  many  times.  The  woman  herself 
does  not  want  the  abortion,  but  feels  compelled  to  have  one  to  save  her  job. 

For  example,  one  22  year  old  unwed  pregnant  woman  called  seeking  an 
abortion  because  her  supervisor  said  she  would  set  a  "bad  example"  to  her 
students  if  she  continued  the  pregnane}^.  She  resented  being  forced  into  a 
choice  she  didn't  want  to  make,  but  feit  she  must  teach  to  make  a  livings 
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However,  she  Wc.s  stronger  than  most  and  resisted  this  pressure.  We  helped 
her  find  housing,  another  job  and  medical  care. 
In  reply  to  the  supervisor's  comment  concerning  the  setting  of  a  "bad  example" 
by  continuing  a  pregnancy — would  an  abortion  have  set  a  better  example? 

Male-Female  Relationship 

We  received  a  call  at  3  a.m.  one  morning  from  a  mother  who  was  distressed 
because  she  felt  her  daughter,  who  was  in  the  hospital  scheduled  to  have  an 
abortion  at  10  a.m.  that  same  morning,  was  being  pressured  into  this  decision 
by  her  boyfriend.  The  daughter  later  called  us  explaining  that  her  boyfriend 
promised  to  marry  her  if  she  had  the  abortion.  We  discussed  their  relationship, 
pregnancy,  her  feelings  about  having  a  baby,  and  her  feelings  aljout  aborting 
a  baby  and  perhaps  finding  that  he  would  leave  her  anyway.  After  careful 
thought,  she  chose  to  leave  the  hospital.  Two  hours  later  she  called  saying 
he  had  left  town,  thinking  she  had  had  the  abortion.  The  woman  was 
depressed  by  his  leaving,  but  relieved  that  she  had  not  had  the  abortion.  We 
later  helped  her  obtain  medical  care,  counseling,  and  job  training.  (Both  she 
and  her  mother  were  enrolled  in  business  college.  #1049) 
Had  she  had  the  abortion,  as  she  said,  she  would  have  found  it  difficult  to  cope 

with  her  having  had  destroyed  a  baby,  albeit  unborn,  for  a  man  who  in  return 

for  her  love,  abandoned  her.  An  abortion  in  this  case  not  only  would  have  solved 

nothing  except   a  temporary  condition,   but  it   would  have  added   additional 

problems. 

Another  similar  case  (#1742)  was  when  a  23  year  old  was  given  the  ulti- 
matum: "either  the  baby  goes  or  I  do"  by  her  boj^riend.  She  chose  the  latter, 
and  her  boyfriend  left.  We  helped  her  find  housing,  job  training,  medical 
attention,  and  counseling.  As  a  result,  she  had  the  baby,  is  now  employed 
and  feels  she  has  learned  miich  from  this  past  relationship.  She  is  now  married 
and  her  husband  has  adopted  the  child. 
If  she  had  chosen  abortion,  she  might  have  kept  her  old  boyfriend,  but  how 

meaningful  would  that  relationship  have  been?  She  now  has  a  beautiful  future 

:and  is  quite  happj^. 

Menial  Health 

This  reason  has  been  an  vunbrella  under  which  many  abortions  have  been 
performed.  "I  can't  emotionally  handle  another  child"  says  the  woman.  Predic- 
tions like  this  are  similar  to  a  game  of  futility.  How  can  anyone  accurately  predict 
his  or  her  reactions  to  something  seven  or  eight  months  in  the  future.  The  fact  is, 
more  than  likely,  she  can't  "emotionally  handle"  the  thought  of  being  pregnant — 
which  is  not  too  unusual.- 

Obstetricians  tell  us  that  regardless  of  their  circumstances,  70  to  SO  percent  of 
women  when  first  discovering  they  are  pregnant,  are  not  too  elated.  There  are 
many  reasons.  First,  the  thought  of  being  pregnant  with  its  figure  distortion, 
discomfort,  nausea,  etc.,  is  not  always  appealing.  Second,  it  is  hard  to  relate  to 
something  which  one  cannot  see.  But  as  the  pregnancy  progresses,  attitudes 
change.  After  the  baby  is  born  and  he  or  she  can  be  seen  and  held,  that  same 
mother  who  in  the  second  month  contemplated  abortion  is  ready  to  protect  that 
baby  with  her  life. 

One  such  case  was  a  married  21  year  old  who  decided  she  couldn't  emo- 
tionally cope  with  a  second  child.  We  discussed  her  attitude  about  her  first 
pregnancy  and  compared.  We  also  helped  her  find  employment  and  day  care 
provisions  for  their  11  month  old.  She  chose  to  have  the  baby  and  later  told 
us  that  she  and  her  husband  have  found  this  "unwanted"  second  child  to 
be  a  real  "joy."  (#894) 
If  she  had  had  the  abortion,  what  effect  would  this  have  had  on  their  marriage? 
In  many  cases,  one  partner  blames  the  other  for  this  abortion  even  though  at  the 
time  the  decision  seemed  to  be  unanimous.  We  have  seen  cases  where  the  woman 
has  retorted  in  later  years  "if  it  weren't  for  your  pressure,  we'd  have  a  son  two 
years  old."  As  a  result  of  this  tension,  the  marriage  weakens  and  counseling  is 
needed.  Yet  this  would  have  been  unnecessarj'-  had  counseling  been  obtained  in 
the  beginning  and  the  baby  allowed  to  live. 

These  are  but  a  few  of  the  basic  problems  with  which  a  pregnant  woman  is 
faced.  Not  only  would  abortion  not  solve  these  existing  problems,  but  it  provides 
a  bonus — it  adds  a  few  more. 

Many  women  (59%  according  to  Dr.  J.  C.  Wilke,  M.D.,  and  author  of  "Hand- 
book on  Abortion")  experience  some  form  of  psychological  complication  as  a 
result  of  abortion.  From  our  experience  we  find  the  percentage  to  be  much  higher 
and  many  times  the  effects  do  not  manifest  themselves  for  years  later,  as  was  the 
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previously  cited  case  with  the  woman  who  called  seeking  psj^chiatric  counseling 
because  she  had  an  abortion  40  years  go  and  couldn't  live  with  it  any  longer. 
The  most  common  psA'chological  reaction  we  see  in  our  clients  who  have  had 
nn  abortion  is  guilt  which  builds  unless  counseling  is  received.  Many  find  this 
guilt  increased  when  they  see  a  friend  with  a  babj^;  they  thought  on  how  old 
theirs  would  have  been  or  what  sex  theirs  was. 

One  example  was  case  #1443  in  which  a  young  woman  in  her  twenties  was 
divorced,  had  one  child  and  pregnant  again.  She  didn't  think  she  could  cope 
with  another  child  emotionally  or  financially.  We  discussed  another  alterna- 
tive that  would  provide  the  necessary  support,  but  she  chose  abortion.  A 
month  later  she  called,  extremely  depressed.  She  said  that  every  time  she 
looked  at  her  daughter  she  was  reminded  of  what  might  have  been,  but 
wouldn't  be,  because  of  her  actions. 

Another  case,  (#2006)  involved  a  young  23  j^ear  old  college  graduate  who 

was  three  months  pregnant,  unemployed  but  financially  stable.  She  could 

take  care  of  the  child,  she  said,  but  her  parents  didn't  want  the  neighbors 

and  relatives  to  know.  Thej"  arranged  for  and  paid  for  an  abortion.  Two 

months  later,  she  came  into  the  office,  very  upset.  "Physically,  I  feel  okay," 

she  said,  "but  it's  the  worse  thing  I  could  have  done.  I  keep  thinking  I'm 

still  pregnant.  Everytime  I  watch  TV,  all  I  see  are  baby  diaper  ads  or  some 

kind  of  baby  commercials  .  .  .  my  first  reaction  was  to  get  pregnant  again 

to  make  up  for  it,  but  that  isn't  really  right  either,  it  it?  I  haven't  been  able 

to   sleep.    The   doctor   gave   me   some   sleeping   pills  .  .  .  and   they   don't 

work  ...  I  wish  I  hadn't  done  it.  When  girls  come  in,  please  tell  them  that 

it  isn't  so  easy  to  live  with  ..." 

Another  side-effect  of  abortion  is  that  70  to  97  percent  of  those  who  have  one 

abortion  will  have  another  over  a  ten-year  period,  according  to  Christopher  Tietz 

of  the  Population  Council.  Why?  A  nurse  who  works  at  one  of  our  local  abortion 

•clinics  reports  that  all  girls  are  given  birth  control  information  and  a  supply  of 

pills  upon  their  departure  from  the  clinic.  Yet,  she  says,  she  sees  over  half  of  them 

return. 

"Many  of  them  refuse  to  take  the  pills,"  she  said,  "because  that  would  be 
admitting  they  are  going  to  have  sex — and  they  are  not  readj^  to  accept  that, 
although  when  they  become  pregnant,  they  want  the  mistake  erased." 

This  points  to  two  problems.  A  pill  should  not  be  administered  without  some 
kind  of  counseling — by  this  we  mean  more  than  instructions  on  how  and  when 
to  take  the  pill.  In-depth  counseling  on  responsibility  of  sexual  actions,  on  human 
sexualitj'  itself,  is  needed  desperately — which  leads  to  the  second  problem;  lack 
of  responsibility.  These  women  know  that  if  they  become  pregnant,  an  abortion 
is  easily  obtained.  They  do  not  have  to  be  responsible  for  their  actions.  Thus,  a 
lackadaisical  attitude  develops:  "so  what  if  I  get  pregnant,  I'll  just  have  an  a 
abortion." 

An  abortion  is  easy  to  obtain.  In  Dallas,  we  have  five  clinics  wherein,  according 
to  1974  statistics,  a  total  of  over  one  thousand  abortions  are  performed  per  month. 
And  an  abortion  is  flaunted  by  groups  as  being  a  panacea.  It  is  legal  so  why  not 
use  it?  But  the  woman  who  has  one  abortion  solves  nothing,  learns  nothing  .  .  . 
thus,  a  repeat  situation. 

Proponents  of  abortion  contend  that  it  is  the  result  of  a  special  "right  of  choice"; 
but  from  our  experience  we  have  to  question  "whose  choice?"  The  boj'friends? 
Society's?  The  parent's?  The  employer's?  Whose?  In  most  of  our  cases,  it  is  rarely 
the  woman  who  seeks  an  abortion  for  personal  reasons;  she  seeks  one  because  she 
feels  pressured  by  some  outside  force. 

In  case  #1948,  a  14  year  old  girl  was  told  by  her  mother  to  either  abort  or 
she  would  inject  the  girl  with  a  Lysol  douche;  the  girl  had  the  abortion.  Six 
months  later,  however,  the  girl  was  jjregnant  again  and  wrote  us  asking  for 
help.  After  talking  with  the  girl  we  found  that  she  had  been  the  victim  of 
other  abuses.  We  arranged  for  her  to  have  a  new  home,  notified  child  welfare 
who  investigated  the  situation  and  provided  counseling  for  the  mother.  She 
later  delivered  her  baby,  returned  home,  where,  according  to  her  last  report 
is  very  happy — as  is  the  family. 
Was  this  an  abortion  by  her  choice?  Did  the  first  abortion  solve  anything?  In 
almost  all  the  previous  examples  cited  in  this  testimony,  outside  pressure  was 
•exerted  to  have  the  woman  "choose"  abortion — the  23  year  old  college  graduate 
"whose  parents  paid  for  the  abortion  because  they  didn't  want  relatives  and  neigh- 
bors to  know  (page  19) ;  the  23  year  old  woman  whose  boj^riend  told  her  to  either 
abort  or  he  would  leave  her  (page  17),  the  school  teacher  who  faced  losing  her  job 
unless  she  aborted  (page  15),  etc.  Right  of  choice? 
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When  the  Supreme  Court  declared  abortion  legal,  it  gave  to  the  individual  the- 

power  to  decide  who  shall  live  and  who  shall  die  during  any  stage  of  unborn  life.. 

But,  as  has  been  the  case  throughout  history,  man  or  woman  has  never  been 

capable  of  handling  this  power.  Abuse  was  always  the  result,  i.e..  Hitler's  Germany. 

Cases  of  this  abuse  that  we  have  witnessed  have  been  numerous. 

For  example,  in  case  #942,  a  15  year  old  called  wanting  an  abortion.  She- 
said  that  her  doctor  had  confirmed  the  pregnancy,  told  her  she  was  six  weeks 
pregnant,  and  recommended  an  abortion.  In  confirming  the  pregnancy  with 
a  private  doctor,  it  was  found  that  in  reality  she  was  four  months  pregnant. 
There  is  an  obvious  difference  in  the  size  of  the  uterus  of  a  six-week  pregnant 
woman  and  a  four-month  pregnant  woman.  Why  did  he  tell  her  six  weeks?  The 
dangers  of  an  abortion  at  that  late  stage  are  much  higher  than  early  abortions.  .  .  . 
why  was  this  information  withheld? 

A  19  year  old  Black  woman  called  wanting  an  abortion  because  her  doctor 
told  her  it  was  medically  mandatory  that  she  abort.  He  said  her   cervical 
muscles  were  too  weak  to  carry  a  child.  Arrangements  were  made  for  her  to 
be  examined  by  another  doctor  who  disagreed  on  the  severity  of  the  muscle- 
strain.   He  prescribed  pelvic  exercises.  She  later  delivered,  at  full  term,  a 
healthy  baby  girl.  (#2106) 
Why  was  an  abortion  advised  when  simple  exercises  were  all  she  needed? 
According  to  an  investigation  conducted  last  j'ear,  the  usual  procedure  at  the 
clinics  is  for  the  woman  to  receive  15  minutes  of  counseling — an  explanation  of  the 
procedure  to  be  used  and  a  month's  supply  for  birth  control  pills — prior  to  the 
abortion.  No  alternatives  are  mentioned.  "I  assume  most  of  the  girls  have  made  up' 
their  minds  when  they  walk  into  an  abortion  chnic",  replied  one  counselor. 

When  asked  what  information  they  provide  the  women  regarding  fetal  develop- 
ment and  growth,  one  counselor  replied  that  they  tell  the  women  "there  is  no 
baby  involved.  At  conception,  two  cells  join  and  remain  dormant  for  12  weeks. 
No  solid  tissue  development  occurs  until  after  the  12th  week.  Then,  the  tissue 
becomes  solid  and  there  are  spurts  of  growth,  sometimes  day  to  day.  ...  by  the 
sixteenth  week  the  fetus  is  the  size  of  an  orange." 

A  nurse  who  formerly  was  employed  by  this  clinic  said  she  knew  this  informa- 
tion was  fallacious,  but  if  they  told  the  truth,  "they  w-ould  cut  their  business  in 
half  as  abortion  is  not  as  palatable  if  one  thinks  a  baby  is  involved." 

She  also  said  they  never  mention  complications  although  she  knew  of  several 
cases  where  the  girls  had  to  be  rushed  to  the  hospital  because  of  uterus  perforations 
or  where  hysterectomies  resulted  from  an  infection.  But  again,  if  the  woman  was 
informed  of  the  complications,  said  the  nurse,  she  might  be  hesitant — result: 
loss  of  business. 

Although  physical  complications  are  underplayed,  they  do  exist.  One  recent 
report  in  the  Medical  Tribune  (2/5/75)  stated  that  first  trimester  abortion  greatly 
increases  the  risk  of  subsequent  spontaneous  abortion,  ectopic  (tubal)  pregnancies 
and  premature  births.  The  report  stated  that  after  studying  two  million  legal 
first  trimester  abortions  over  a  period  of  17  j^ears,  they  found  only  57  percent 
of  these  pregnancies  following  induced  abortion  were  carried  to  term.  These  are 
real  complications,  and  we  have  seen  many  others.  Yet  the  woman  who  goes  in 
for  an  abortion  is  seldom,  if  ever,  made  aware  of  the  possible  dangers  of  abortion. 
This  same  nurse,  who  is  in  the  process  of  writing  a  book  of  her  experience  at  a 
particular  Dallas  abortion  clinic,  said  that  although  she  is  in  favor  of  abortion, 
she  abhors  the  "cattle-like"  treatment  given  these  women.  "When  you  are  doing 
30  to  40  cases  a  day,  it  is  hard  to  be  personal",  she  said. 

She  cited  numerous  cases  where  a  woman  was  the  subject  of  degradation  and,, 
in  many  cases,  cruelty.  "I  remember  one  case  where  we  performed  a  D&C  (Dila- 
tion and  Currettage)  "on  a  six-month  pregnant  women.  It  took  almost  foiu'  hours, 
and  the  poor  thing  didn't  even  have  an  anesthetic  as  we  were  not  issued  a  narcotic 
license  to  obtain  any.  When  she  yelled,  the  doctor  grabbed  her  by  her  pelvic  hair 
and  told  her  to  shut  up,  it  can't  hiu't  that  bad. 

She  also  related  other  cases  wherein  "if  a  woman  was  exceptionally  good  looking, 
the  doctors  would  play  around  a  little  before  the  operation." 

These  type  of  abuses  make  us  wonder  whether  in  this  abortion  decision  she 
really  the  victor  ...    or  the  victim. 

In  all  cases  we  have  cited  in  this  testimony,  one  fact  ramains:  abortion  cancels 
out  the  pregnancy  and  destroys  a  new  life  while  leaving  the  pro])lems  and  cause; 
supportive  service  organizations  alleviate  the  problems  while  allowing  a  new  life 
to  be  born.  In  addition,  these  organizations  encourage  a  pregnant  woman  to 
realize  her  own  worth  and  dignity  and  allows  her  to  maintain  her  respect  for  life 
in  all  stages  of  development  because  she  receives  special  concern  and  care  and  is 
capable  of  giving  the  same  to  others. 
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Supportive  services  to  pregnant  women  and  education  on  life  matters  can 
prove  abortion  is  not  necessary  and  indeed  unsuccessful  in  solving  problems. 

I  enjoy  life — it's  great!  Let's  give  to  others  what  we  wish  for  ourselves.  It's  a 
.beautiful  gift  that  God  has  allowed  us — what  we  do  with  life  is  our  gift  to  God. 

I  can't  see  how  attitudes  can  rationalize  away  the  fact  that  no  person  can  be 
born  unless  he  is  first  conceived  and  simple  logic  would  tell  us  that  life  then  must 
begin  at  conception — or  you  and  I  would  not  be  here — speaking  for  those  who 
•cannot  yet  speak  for  themselves. 

You/now,  have  an  awesome  power. 

1974  Activities 

Breakdovrn  of  clients:  (Total  number  of  clients — 950). 
Average  age:  range  from  12  to  51,  the  majority  are  18-24. 

Race:  -P^^""' 

White 84 

Mexican ^ 

Black 11 

Clients  decision  regarding  pregnancy : 

Adoption 1° 

Abortion 1-" 

Kept  child "2 

Clients  needs  (many  clients  were  helped  in  more  than  one  area) : 

Employment 2o 

Education  and  job  training 17 

Housing 14 

Medical  care '^ 

Legal . —  5 

Temporary  emergencv  assistance  (rent,  food,  clothes,  transportation, 

etc.) : 42 

Income  strata: 

Low  income 20 

Lower  middle  income 30 

Middle  income 49.  6 

Upper  income 4 

Utilizing  the  Information/Education  Center:  

Clients Majority 

Students,  teachers,  etal 1>  200 

speakers'  bureau 

Junior  and  Senior  Classes  in  Richardson  Pubhc  Schools  (Social  Sciences,  Health, 

Marriage  and  Familv) 
Dallas  Private  Schools — Junior  and  Senior  High  Schools  (Social  Sciences,  Health, 

]\Iarriage  and  Family) 
Junior  Colleges:  (Sociology,  Biology,  Nursing,  Health  Education,  Ethics) 
Universities:  (Sociology,  Health  Education) 
Civic  Clubs;  Church  Organizations;  and  Service  Organizations 
Television  and  Radio  appearances 

Mrs.  Laxcioxe.  It  would  be  great  if  we  can  begin  with  a  human  life 
amendment  which  clearly  defines  when  life  begms  and  go  from  there. 
You  can  give  many  in  the  country  hope  with  a  human  life  amendment 
and  a  knowledge  about  life  itself  could  come  from  tliis  business  or  we 
could  have  the  age  of  darkness  depicting  man's  increasing  inhumanity 
to  man. 

It  is  proven  by  our  4  years  of  existence — 4  years  in  November — 3 
and  a  half  years,  but  I  had  started  before  that  without  being  organized 
and  our  services  are  proving  that  abortion  is  not  necessary  to  solve 
problems. 

I  want  to  thank  you  for  allowing  me  to  come.  If  I  can  help  you  in 
any  other  wa}^  I  will.  I  will  see  that  you  get  the  results  of  the  investi- 
gation on  the  South  Dallas  neighborhood. 

Senator  Bayh.  I  appreciate  that  very  much.  Let  me  ask  you  a 
couple  of  questions  just  to  clarify  your  thinking  in  the  Birthright 
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organization.  What  do  you  and  j^our  organization  believe  about  fund- 
ing for  preschool  daycare  programs? 

Mi's.  Lancione.  I  think  it  is  a  very  necessary  thing.  We  don't 
have  adequate  preschool  facilities  anywhere,  especially  in  the  Dallas 
area. 

Senator  Bayh.  What  about  assistance  for  aid  to  dependent  children? 

Mrs.  Lancione.  During  pregnancy,  let's  sa}^  we  can  get  her  a  job 
suitable  for  a  pregnant  woman  up  to  the  7th  month  of  pregnancy  and 
maybe  she  is  not  capable  after  the  7th  month  and  a  few  months 
afterward,  there  is  a  gap  there.  There  is  not  anyone  who  is  able  to 
help  her,  financially  or  otherwise. 

Senator  Bayh.  Thank  you.  We  are  fortunate  to  have  our  distin- 
guished colleague  from  North  Dakota  here.  We  thank  our  colleague 
for  taking  time  to  be  with  us. 

Senator  Burdick.  I  have  one  question  that  causes  me  some  diffi- 
culty. On  page  7  you  discuss  when  life  begins.  Is  it  your  contention 
that  life  begins  at  conception? 

Mrs.  Lancione.  Definitely. 

Senator  Bayh.  We  have  had  medical  testimony  before  this  com- 
mittee that  life  begins  4  hours  or  so  after  contact,  right? 

Mrs.  Lancione.  Yes.  I  understand. 

Senator  Burdick.  Let  me  give  j^ou  a  hj'pothetical.  Suppose  that 
the  girl  calls  you  in  the  morning  at  your  institution  at  8  o'clock  and 
you  are  there.  You  answer  the  phone.  She  said  last  night  around 
midnight  a  man  broke  into  my  apartment  and  raped  me.  I  called  my 
sister,  I  have  done  everything  I  can  do  and  somebody  gave  me  your 
name.  I  am  asking  you  what  to  do. 

I  have  been  to]d  that  there  is  a  morning  after  pill  that  I  can  take 
that  would  take  care  of  the  situation.  What  would  you  advise  her  at 
that  point?  I  am  assuming  now,  under  these  facts  I  have  given 
you,  the  conception  has  taken  place.  Would  jou  recommend  that 
she  take  a  morning  after  pill? 

Mrs.  Lancione.  I  would  refer  her  to  a  medical  opinion  as  far  as 
what  I  am  hearing 

Senator  Burdick.  This  is  not  medical.  This  is  life.  After  4  hours 
there  is  life.  Would  you  interrupt  life  at  8  hours. 

Mrs.  Lancione.  Should  this  life  be  sacrificed  because  of  the  crime  of 
another? 

Senator  Burdick.  I  am  just  asking  your  opinion.  Would  you  recom- 
mend the  morning  after  pill? 

Mrs.  Lancione.  I  would  not  be  able  to  if  I  thought  there  was  life 
already  there. 

Senator  Burdick.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  I  think  that  is  an  important  question  that  has 
concerned  me.  With  some  people  it  is  so  easy  to  define  the  yes  and  the 
no  on  this  question.  I  find  it  more  difficult  to  nail  it  down  in  my  own 
mind.  If  we  are  talking  about  legislation  that  would  apply  a  uniform 
standard  to  everybody  in  the  country  under  all  circumstances,  the 
situation  of  your  three"^daughters  in  the  7th  or  8th  month  of  pregnancy 
which  you  described  as  28-week  garbage,  that  is  easy  for  me  to  decide 
what  should  or  should  not  be  done  there. 

As  far  as  the  situation  that  my  colleague  from  North  Dakota 
relates  is  concerned,  it  is  awfully  hard  for  us  to  really  imagine  how  we 
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would  react  if  one  of  your  daughters  were  to  be  subjected  to  this-- 
kind  of  abuse  and  find  herself  pregnant. 

It  is  much  more  difficult  to  imagine  an  11  year  old  daughter  sub- 
ject to  the  abuse  of  her  parents  and  male  members  of  the  community. 
Would  you  consider  abortion  in  either  one  of  those  circumstances? 

Mrs.  Laxcione.  No.  Let's  take  the  girl  who  is  raped.  She  is  going^ 
through  a  ver}^  traumatic  time  m  the  fact  that  she  was  raped  to  begin 
with.  I  know  that  perhaps  doing  away  with  the  result  of  those  actions^ 
some  may  think  would  also  do  away  with  what  is  in  her  mind  as  a 
result  of  the  rape. 

Senator  Bayh.  The  answer  then  is  "No?" 

Mrs.  Lancione.  Right. 

Senator  Bayh.  Thank  3^ou.  Mrs.  Barrj",  you  may  be  a  ver}'^  good 
clean  up  witness  here  today. 

Ms.  Barry.  Maybe  the  last  broom  alwaj's  sweeps  clean. 

Senator  Bayh.  Both  you  and  your  husband  have  been  involved  in 
services  to  the  Washington  community  and  we  appreciate  your  being 
here.  I  would  like  to  ask  my  colleague  to  preside  here.  I  have  an 
emergency  phone  call.  I  will  be  right  back.  Please  proceed. 

Ms.  Barry.  Chairman  Bayh,  and  members  of  the  committee. 
Senator,  my  name  is  Mary  Tieadwell  Barry,  and  I  welcome  this  op- 
portunity to  share  my  views  with  you  on  the  issue  of  abortion.  I  be- 
lieve it  important  for  you  to  understand  the  experience  and  perbonal 
base  from  which  I  speak. 

Some  of  my  statement  I  have  deleted  for  purposes  of  time.  For  5 
years  I  was  coexeciitive  dhector  of  Youth  Pride,  Inc.,  and  also  one  of 
Pride's  three  founders.  During  the  last  2%  years  I  have  served  as 
executive  director  of  Pride. 

Briefly,  my  positions  have  allowed  me  to  share  the  lives  of  primarily 
inner  city  males — street  dudes — ages  14  to  25.  Over  80  percent  of 
Pride's  trainee  population  are  juvenile  or  adult  law  offenders,  with  the 
peripheral  problems  which  this  status  breeds.  Naturally  I  have  become 
involved  in  the  dude's  domestic  problems,  smce  on  the  average,  a  15- 
year-old  trainee  has  at  least  one  dependent. 

I  have  also  simultaneously  served  in  other  community  positions 
such  as  chairman  of  the  board  of  the  National  Capital  Head  Start 
Program,  a  preschool  early  childhood  education  program,  for  V/i 
years  and  a  board  member  for  2^  years.  I  have  kept  my  feet  to  the 
ground  in  the  quest  to  understand  and  not  rhetorize  the  folk  with 
whom  I  struggle.  I  do  not  work  for  any  organized  abcrtion  cause  or 
counseling  group;  nor  do  I  often  speak  on  thib  issue.  I  don't  ppeak  on 
this  problem  because  of  the  possible  ultimate  effect  to  me  which  the 
legislation  may  cause,  for  I've  made  my  decisions  on  this  subject,  and 
had  occasion  to  implement  them. 

There  are  four  segments  of  the  abortion  issue  which  I  believe  are  of 
unportance  for  me  to  deal  with,  not  as  a  technical  expert  in  medicine, 
law,  or  psychology  but  as  an  experienced  observer  and  sharer  of 
abortion-related  problems.  The  first  segment  is  best  put  before  you 
in  a  statement  which  I  prepared  in  1971  durmg  the  fight  to  change 
this  country's  laws. 

I  am  happ3"  to  join  in  the  campaign  in  support  of  the  Women's 
National  Abortion  Act  Coalition.  As  a  black  woman,  I  support  the 
abortion  campaign  for  reasons  inherent  in  being  a  member  of  the 
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black  minority  in  racist  America.  I  want  to  talk  about  rights  and 
choices.  Every  woman  should  have  the  right  to  control  her  body  and 
its  usage,  as  she  so  chooses.  Every  woman  should  have  the  right  to 
conceive,  when  she  so  chooses.  Every  woman  should  have  the  right  to 
sexual  fulfillment  without  fear  of  conception,  if  she  so  chooses.  Women 
must  secure  these  rights  by  liberating  the  minds  of  those  legislators 
opposed  to  the  personal  freedoms  of  any  of  America's  second-class 
citizens;  women,  being  53  percent  of  the  population,  are  America's 
largest  number  of  second-class  citizens. 

The  legislators  of  this  country  are  overwhelmingly  male  and  over- 
whelmingly white.  While  rejecting  legalized  abortion,  these  very 
men  sit  in  hypocritical  splendor  and  refuse  to  provide  an  adequate 
guaranteed  annual  income  for  those  children  born  to  women  without 
financial  and  social  access  to  safe  abortion. 

While  rejecting  legalized  abortion,  these  very  men  refuse  to  fund 
quality,  inexpensive  prenatal  and  postnatal  care  to  women  without 
access'  to  abortion.  While  rejecting  legalized  abortion,  these  very  men 
refuse  to  fund  quality  education  and  training  for  the  children  of  the 
women  without  access  to  abortion. 

These  men  have  never  been  faced  with  a  knitting  needle  or  coat- 
hanger  in  the  greasy  backroom  of  an  urban  garage,  nor  have  they 
swafiowed  masses  of  quinine  tablets  or  turpentine  only  to  permanently 
endanger  physical  well-being.  Yet  their  wives,  mistresses,  and  girl- 
friends have  ready  access  to  (and  have  always  had  ready  access  to) 
psychiatrists  and  therapeutic  abortions. 

While  the  wealthy,  the  elite,  and  the  powerful  have  always  had 
this  access,  the  masses — both  black  and  white — have  always  been 
penalized  for  being  the  masses. 

Black  women  have  been  economically  and  socially  denied  access  to 
legal  abortion  or  therapeutic  abortion.  Black  women  do  not  have  more 
babies  than  white  women;  they  have  simply  had  fewer  abortions. 
Very  few  black  women  have  had  $500  or  more  for  ifiegal  abortions. 
Very  few  black  women  have  had  access  to  the  white  psychiatric 
communitv  granting  therapeutic  abortions. 

At  thisVoint,  a  few  members  of  my  community  will  tell  me  that 
legalized  abortion  is  simply  another  white  man's  trick  to  foster  racial 
genocide.  They  will  say  that  we  need  to  reproduce  as  many  black 
cbiklren  as  possible,  which  only  adds  numbers. 

The  fight  for  black  self-determination  needs  expertise,  not  numbers. 
There  is  no  magic  in  a  home  where  someone  has  reproduced  five  or 
more  black  babies  and  can  manage  neither  economically,  education- 
ally, spiritually,  nor  socially  to  see  that  these  five  black  babies  become 
five  highly  trained  black  minds. 

Those  blacks  who  oppose  legahzed  abortion  must  reflect  upon 
black  history  and  see  the  paradox  for  the  present:  that  under  slavery, 
blacks  were  encouraged  to  reproduce  to  assure  an  adequate  supply  of 
muscle  energy  people.  Wake  up,  brothers  and  sisters,  America  no 
longer  needs  muscle  energy  people. 

We  have  no  shortage  of  black  babies.  Thousands  of  black  babies 
live  in  the  public  agencies  and  foster  homes  across  this  country. 
It  is  our  responsibility  to  adopt  these  children  and  provide  the 
parental,  financial,  and  moral  support  necessary  to  mold  their  futures. 
These  are  our  children,  and  the  numbers  of  these  homeless  black 
babies  is  so  severe  that  adoption  agencies  are  now  placing  these 
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children  in  nonblack  homes.  Black  people  cannot  afford  pregnancy 
as  an  ego  trip. 

Black  women  particularly  need  this  personal  freedom  to  be  able  to 
fulfill  themselves  sexually  \nthout  fear  of  conception.  The  outside 
pressures  of  this  societA'  A\Teak  enough  havoc  Anthin  the  black  home 
and  the  black  unit.  It  is  unspeakable  that  legislated,  racist  pressures 
should  accompany"  the  black  woman  to  her  bedroom  and  creep 
insidiously  into  the  center  of  her  bed.  I  will  stay  out  of  the  legislature, 
if  the  legislature  will  sta,y  out  of  my  bed. 

Nor  can  black  people  afford  to  have  their  personal  freedoms  im- 
posed upon  by  religious  tenets  or  rhetoric.  Let  no  church  dare  to  define 
womb  life  to  me  when  every  day  I  see  black  life  defiled,  maimed, 
and  killed  both  plwsically  and  psychologicalh^ 

Let  no  preacher  ask  me  to  religiously  consider  nnborn  life  when  I 
question  the  wisdom  of  introducing  yet  another  black  baby  into  life 
in  white  America.  I  question  this  wisdom  in  the  name  of  all  our  unborn 
George  Jacksons.  I'll  stay  out  of  church,  if  the  church  will  stay  out 
of  my  bed. 

Finally,  a  word  to  men:  tliis  societ}^  has  encouraged  men  to  view 
fatherhood  as  proof  of  their  masculinity.  Some  men,  in  turn,  have  put 
this  trip  on  women  to  conceive,  to  the  benefit  of  no  one  concerned. 
Tremendous  value  is  placed  on  the  male  heir  and  the  continuance  of 
the  family  name. 

We  as  black  ])eople  have  no  time  for  these  misconce]:)tions  and 
perversions  of  values.  We  cannot  get  caught  up  in  the  misconception 
that  fatherhood  proves  masculinity  and  motherhood  reinforces 
femininity. 

I  hope  I  have  clearly  stated  my  position  and  what  is  at  stake  for 
black  women  in  reform  abortion  legislation;  in  both  economic  and 
social  terms,  the  black  women  have  much  to  gain  from  the  laws  regard- 
ing this  most  personal  of  personal  freedoms. 

Black  women  must  consider  the  larger  consequences  in  a  society 
which  is  not  only  unwilling  to  provide  a  quality  life  for  black  children, 
but  tries  to  destroy  life  for  all  black  people. 

All  women  must  be  granted  legal,  economic,  and  social  access  to  the 
right  and  choice  of  abortion.  Abortion,  up  until  the  12th  week  of 
pregnancy,  is  a  simple  medical  procedure  and  therefore  should  be  legal, 
inexpensive,  and  safe. 

Abortion  and/or  the  use  of  contraceptives  is  our  choice  and  right.  As 
women  we  stand  firm  in  our  disdain  of  antiquated  laws  which,  if 
followed,  control  our  bodies  and  our  unborn. 

The  second  point  which  I  tliink  is  important  to  raise  here  is  on  the 
matter  of  statistics.  At  this  point  I  would  like  to  place  some  before  you. 

No.  1  is  the  safety  of  abortion.  In  a  report  of  a  study  on  legalized 
abortion  and  the  public  health  by  the  Institute  of  Medicine,  printed  in 
the  Congressional  Record  of  June  3,  1975,  we  find: 

A.  Abortion  related  deaths  in  the  U.S.  declined  from  320  in  1961,  128  in  1970' 
to  47  in  1973. 

B.  1972-73  data  show  1.7  deaths  per  100,000  abortions  during  the  first  tri- 
mester, compared  to  14  deaths  per  100,000  live  vaginal  deliveries,  and  111  deaths 
per  100,000  cesarian  sections. 

C.  There  is  no  evidence  that  abortion  is  being  substituted  for  the  use  of  con- 
traceptives, however,  there  is  evidence  that  some  women  have  begun  to  practice 
contraception  because  contraceptives  and  related  sex  education  were  made  avail- 
able to  them  at  the  time  of  their  abortions. 
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NATIONAL    OPINION    POLLS 

A.  Congressional  opinion  polls,  1973-74,  out  of  93  polls,  73  show  a  majoritj^ 
favoring  the  right  to  abortion. 

B.  Harris,  1973,  52  percent  favor  the  Supreme  Court  decision  legalizing 
abortion. 

C.  Bureau  of  Social  Science  Research,  1974:  78  percent  agree  that  the  decision 
to  have  an  abortion  should  be  made  solely  by  a  woman  and  her  physician. 

D.  National  Opinion  Research  Survey,  1975,  from  75  percent  to  100  percent 
of  Catholics,  Jews,  and  Protestants  believe  that  abortion  should  be  available  in 
cases  of  rape,  danger  to  the  mother's  health,  and  the  possibility  of  having  a 
defective  child. 

E.  Virginia  Slims  Poll,  1974,  l^  thought  that  laws  legalizing  abortion  should 
be  repealed. 

F.  NBC  News  Poll,  1974:  Respondents  evenly  divided  on  the  question  of 
whether  abortion  laws  should  stay  the  same,  make  abortion  harder  to  obtain, 
or  easier  to  obtain. 

LEGISLATION 

From  the  U.S.  Commission  on  Civil  Rights,  we  learn: 

A.  Constitutional  Amendment  would  undermine  the  first  amendment.  Govern- 
ment sanction  of  one  religious  and  moral  viewpoint  at  the  expense  of  another. 

The  Ninth  Amendment  would  outlaw  a  common  law  liberty  held  by  American 
women  when  the  Bill  of  Rights  was  adopted. 

The  Fourteenth  Amendment  would  infringe  upon  the  fundamental  liberty  to 
limit  childbearing  without  due  process,  and  would  deny  equal  protection  to  poor 
women  (a  high  percentage  of  whom  are  members  of  a  racial  or  ethnic  minority 
group). 

B.  Also  a  constitutional  amendment  would: 

(1)  Jeopardize  the  professional  judgment  of  physicians  concerning  care 
for  their  patients. 

(2)  Undermine  the  civil  rights  fabric  of  the  Constitution. 

Those  of  us  who  worked  for  the  passage  of  legal  abortion  legislation 
are  well  acquainted  with  gruesome  images,  stories,  in  addition  to  facts 
and  figures.  The  above  related  facts  and  figures  stand  without  the 
need  for  additional  comment.  There  remains  one  area  where  all  the 
facts  are  not  yet  in,  but  the  emerging  fragmented  picture  is  by  impli- 
cation horrendous. 

In  my  1971  statement  I  briefly  touched  upon  the  problems  of  babies 
born  into  homes  which  did  not  offer  economic,  educational,  spiritual 
or  social  support.  Additionally  I  spoke  to  the  pressures  on  our  society 
which  wi-eaked  havoc  within  the  black  family  unit. 

The  nursing  staff  of  the  outpatient  and  emergency  facilities  at 
Childrens  Hospital  National  Medical  Center  sent  a  nurse  to  talk  mth 
me  in  early  1974.  Let's  call  her  nurse  X.  From  the  beginning  of  our 
conversation,  I  was  deeply  impressed  by  her  commitment  to  children 
and  her  apparent  inability  to  accept  her  position  as  simply  a  job  from 
which  she  could  smtch  off  her  emotional  concern  at  the  end  of  a  duty 
shift. 

I  was  unable  to  jot  down  more  than  one  page  of  notes,  although  we 
must  have  talked  for  over  3  hours.  My  response  was  a  tearful,  deep 
frustration  as  she  recounted,  with  tenacity,  the  nurses'  daily  encounters 
with  battered  children.  Nurse  X  explained  that  most  experienced 
nurses  could  read  the  symptoms  from  watching  a  child  sitting  on  a 
parent's  lap  and  the  child's  reaction  to  being  picked  up  by  a  nurse  or  a 
doctor  usually  settle  any  remaining  doubts. 
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She  painted  a  vivid  picture  of  a  child  who  would  immediately 
"tense  up"  not  to  cry  or  squirm,  but  as  if  to  tighten  all  muscles  into  a 
protective  posture.  According  to  nurse  X,  Childrens  Hospital  was 
handling  over  100  battered  child  cases  per  year,  which  could  not  be 
prioritized  as  to  require  hospitalization  due  to  the  shortage  of  staff 
and  facilities. 

This  also  means  that  these  100  slip  between  the  legal  cracks. 

She  further  explained  that  there  exists  no  facility  in  the  District  of 
Columbia  where  such  children  could  be  sent  for  care,  redtape  delays 
involving  such  children,  who  were  in  need  of  psychiatric  care  took 
months  to  work  out;  there  existed  a  lack  of  pubhc  health  nurses  for 
home  followup;  there  were  no  faciUties  where  the  parent,  usually  a 
single  mother,  could  undergo  counseling  without  the  stigma  of  being 
labeled  a  child  batterer;  and  the  child  was  regarded  by  the  parent  as 
imprisoning  the  parent. 

Nurse  X  continued  by  saying  that  the  nurses  could  no  longer  con- 
tinue to  treat  such  children  and  then  send  them  home  to  the  same 
conditions.  She  spoke  of  nurses  transferring,  rather  than  continuing 
to  watch  children's  lives  being  ruined. 

We  compared  symptoms,  personality  traits,  et  cetera,  of  the 
battered  child  who  managed  to  survive  and  become  a  preteen.  With  a 
growing  awareness,  I  began  to  understand  why  nurse  X  had  chosen  to 
visit  me.  She  was  seeing  the  problems  as  they  were  created,  and  I 
was  involved  in  the  attempt  to  undo  the  damage  years  after  the 
fact. 

Kemember  that  nurse  X  was  speaking  primarily  of  the  cases  which 
were  being  lost  in  the  legal  cracks  of  our  society.  On  March  22,  1974, 
the  nursing  staff  sent  a  letter  to  the  District  Government,  presenting 
their  concerns.  I  received  a  copy  and  I  have  kept  in  touch,  but  ...  In 
this  connection  Ms.  Betty  A.  Schwartz,  executive  director  of  the 
Florence  Crittendon  Society  of  Baltimore,  relates  the  following,  and  I 
quote : 

(1)  An  increasing  number  of  those  having  children  today  are  the  least  prepared 
to  raise  children. 

(2)  Teenage  parents  project  their  anger  onto  their  infants,  leading  to  the 
battered  child  syndrome. 

(3)  An  increasing  number  of  children  between  the  ages  of  six  months  and  four 
years  are  being  brought  to  agencies  for  foster  care  or  adoption.  These  children 
have  been  brought  into  the  world  by  single  and/or  adolescent  women  who  cannot 
cope  with  the  children  as  they  get  older. 

James  W.  Prescott  in  the  Humanist,  March/ April  1975,  states: 

In  general  the  unwanted  children  suffered  twice  as  much  as  wanted  children 
from  social,  educational,  and  emotional  problems,  such  as  unsatisfactory  home 
conditions,  and  need  for  psychiatric  care,  need  for  some  form  of  welfare  between 
ages  16-2],  high  delinquency  rates,  and  a  low  educational  level. 

Dr.  Phillip  J.  Resnick,  reporting  in  the  American  Journal  of  Psy- 
chiatry, tells  of  neoticide,  the  killing  of  the  newborn,  and  states  that 
83  percent  of  infant  killings  were  attributed  to  the  child  being  un- 
wanted by  the  mother. 

The  PubUc  Health  Service  of  the  Department  of  Health,  Educa- 
tion, and  Welfare  presented  data  in  March  1972  revealing  that  one 
out  of  three  of  the  more  than  600,000  girls  who  become  pregnant 
annually  is  under  17  years  of  age. 
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ALTERNATIVES  TO  ABORTION 


In  concluding,  allow  me  to  express  my  views  on  alternatives  to 
abortions.  Once  pregnant,  I  know  of  only  one  alternative  to  abortion 
and  that  is  to  remain  pregnant.  Proper  use  and  knowledge  of  con- 
traceptives is  an  alternative  to  becoming  pregnant.  Adoption  is  an 
alternative  to  parenthood.  Remaining  pregnant  is  the  only  alternative 
which  I  know  to  abortion. 

Family  planning,  to  include  education  in  the  use  of  contraceptives, 
should  be  among  our  top  priorities,  especially  with  our  preteens  and 
teenagers.  However,  I  know  of  no  contraceptive  method  which  dares 
to  claim  a  100-percent  success  rating. 

Given  the  development  of  an  unplanned  pregnancy,  whether  for  a 
preteen  or  an  adult,  I  believe  that  society  has  a  responsibility  to  offer 
a  full  range  of  counseling  and  other  supportive  services,  in  order  to 
allow  the  female  concerned  to  make  an  informed  choice,  based  upon 
existing  facts,  not  theories,  nor  fervent  pledges  of  what  might  come 
to  pass. 

Adoption  appears  to  be  on  the  upswing;  however,  it  does  seem 
presumptvious  to  bring  a  child  into  the  world  planning  for  someone 
else  to  take  care  of  it,  take  the  responsibility  for  the  child's  care  and 
upbringing.  As  there  are  no  central  reporting  services  for  children  in 
need  of  adoption,  ETEW's  best  estimate,  as  of  May  13,  1975,  of 
children  in  need  of  adoption  is  100,000  to  120,000.  To  quote  HEW's 
statement : 

The  estimate  includes  white  and  non-white  children  who  are  phj^sically,  emo- 
tionally, or  developmentally  handicapped,  older  children,  and  family  groups. 

I  am  at  a  loss  as  to  how  this  is  related  to  the  stirring  phrase,  "There 
is  no  such  thing  as  an  unwanted  child." 

The  1974  Annual  Report  of  the  Adoption  Resource  Exchange  of 
North  America  relates  that  71  percent  of  minority  infants  were  placed 
in  1974.  As  the  1975  figures  become  available,  it  will  be  necessary  to 
distinguish  minorities  in  a  new  dimension:  American-born  minorities, 
and  for  1975  has  shown  us  that  apparently  there  is  no  such  thing  as 
an  unwanted,  non- American  born,  minority  child. 

I  believe  that  I  understand  the  country  in  which  I  live.  I  have  few 
questions  which  relate  to  why.  Thank  you  for  this  allowance  of  time. 
I  A\ill  be  happy  to  answer  any  questions. 

Senator  Bayh.  Perhaps  this  is  an  unfair  and  not  totally  relevajit 
question,  but  in  light  of  3'our  closing  comments,  did  you  ask  some 
questions  about  basic  American  priorities  and  thought  processes  when 
there  was  such  an  immediate,  not  only  willingness,  but  real  demand, 
for  the  adoption  of  Vietnamese  orphans,  when  there  are  120,000  or  so 
American  children  that  have  not  found  a  home? 

Ms.  Barry.  I  was  egotistical  enough  not  to  feel  I  had  to  ask  the 
question,  but  I  felt  I  had  the  answer.  That  has  to  do  with  the  fact 
that  it  was  infinitel}^  more  desirable  in  terms  of  folk  who  were  lining 
up  as  adoptive  parents  to  adopt  children  who  were  non-American 
born. 

We  see  the  same  thing  on  the  other  level  if  you  go  to  employment 
statistics  in  terms  of  the  problem  between  American  citizens  getting 
low  level  jobs  as  opposed  to  folk  who  are  not  citizens  and  are  blessed 
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or  helped  along,  if  they  have  an  accent,  being  in  a  position  to  pick 
those  jobs  up  easily. 

I  did  not  ask  the  question,  not  at  all. 

Senator  Bayh.  I  know  3^ou  didn't.  Do  you  want  to  try? 

Ms.  Barry.  No;  I  don't  have  the  question. 

Senator  Bayh.  You  didn't  answer  my  question.  You  are  in  a  much 
better  position  to  have  a  feel  for  that.  It  is  one  thing  to  say  it  is  easier 
for  non-American  minorities  to  be  employed  or  adopted  than  it  is  for 
American  minorities  but  I  can't  understand  that. 

I  guess  I  want  to  know  why.  Is  there  a  reason? 

Ms.  Barry.  Most  of  the  statistics  that  I  know  about  were  involving 
white  adoptive  parents  which  means  you  should  be  closer  to  knowdng 
about  it  than  I  should  be.  But  it  seems  to  me  that  there  was  a  great 
deal  of  exotic  exuberance  with  which  those  adoption  procedures  \yent 
forth.  It  is  quite  different  to  commit  yourself  to  raise  an  American 
born  minority  child  in  your  home  than  it  is  to  commit  yourself  to 
raise  a  foreign  born  child  in  your  home. 

Senator  Bayh.  That  sort  of  gets  down  to  the  old  racial  prejudices 
then. 

Ms.  Barry.  It  comes  right  back  to  it. 

Senator  Bayh.  They  are  afraid  of  prejudice,  literally? 

Ms.  Barry.  That  is  right.  There  are  very  few  issues  that  are  as 
completely  cut  and  dried." As  completely  polarized  with  no  gray  area 
in  between.  I  agree. 

Senator  Bayh.  What  about  the  situation  of  black  parents  or  people 
who  want  to  be  parents?  Is  there  a  surplus  of  black  infants  that  goes 
beyond  the  demand  for  black  babies  in  traditionally  black  homes? 

Ms.  Barry.  I  have  figures  in  my  testimony  which  said  that  71  per- 
cent of  those  infants  were  placed. ^That  takes  into  considtration  that 
in  terms  of  the  adoption  market,  without  getting  into  black  market 
and  I  don't  mean  black  babies  but  black  in  terms  of  underhanded, 
illegal  dealing,  that  infants  are  the  most  desirable  m  terms  cf  age. 

There  has  been  an  increase  including  in  the  District  of  Columbia, 
of  groups  coming  together,  springing  up,  to  work  on  the  problem  of  the 
blacks  in  society  reaching  out  for  the  purpose  of  adopting  black  children. 

Senator  Bayh.  Has  it  gotten  better? 

Ms.  Barry.  I  think  it  has. 

Senator  Bayh.  We  talked  about  the  71  percent.  I  guess  to  be  ab- 
solutely honest  with  ourselves,  about  that,  whether  black  or  white, 
or  brown,  you  have  to  recognize  that  if  you  look  strictly  at  btatistics 
rather  than  where  we  would  like  to  be  5  years  from  now,  say,  that  as 
of  this  moment,  there  are  infants  who  are— children  who  are  beyond 
the  age  limit  or  the  age  level  where  parents  like  to  adopt. 

There  are  also  children  who  have  various  abnormalities  which  would 
make  parents  less  likely  to  adopt  them.  Is  that  71  percent— that 
exist,  the  way  I  understand  it  from  talking  to  people  who  work  in  this 
area  in  across  the  board,  in  all  raccb  in  this  kind  of  situation,  does  that 
71  percent  apply — does  that  take  into  consideration,  or  in  the  29  per- 
cent, would  also  have,  those  children  who  are  not  likely  to  be  adopted 
under  the  best  of  chcumstances? 

Ms.  Barry.  No.  In  the  figures  that  I  am  using  the  figures  from  the 
1974  Annual  Report  of  Adoption  Rebources,  they  list  under  a  different 
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'Category  those  children  with  special  problems.  Even  so  as  they  match 
up,  the  famihes  that  want  children  and  what  age  range  they  want 
children  and  then  the  families  that  will  take  children  as  a  second  choice 
and  what  age  range  they  will  take  them  and  they  list  three  different 
groupings  of  age,  zero  to  5,  6  to  12,  and  12  and  older. 

In  the  categories,  the  number  of  children  available  in  terms  of  fami- 
lies that  want  them,  there  is  no  match  between  those  seeking  to  adopt 
iind  the  available  children. 

Senator  Bayh.  Ms.  Barry,  are  you  concerned  about  the  thought  that 
abortion  may  be  a  clever  way  to  involve  governmental  policy  in 
genocide? 

Mb.  Barry.  No,  not  at  all.  I  am  concerned  if  you  go  outside  of  the 
realm  of  the  pure  choice  of  abortion  and  you  start  to  deal  with  clinics 
which  have  been  found  guilty  in  terms  of  sterilization,  and  so  forth. 

But  the  whole  argument  that  has  been  brought  forth  in  terms  of 
genocide,  that  abortion  is  a  form  of  genocide  I  don't  buy  because  num- 
ber 1,  I  am  fust  putting  the  word  choice  there  anyway.  Number  2,  I 
simply  do  not  believe,  as  I  said  in  my  statement,  m  reproducing 
children  for  the  benefit  of  having  bodies. 

I  am  not  so  sure  that  m  itself  is  not  genocide. 

Senator  Bayh.  I  vv' anted  to  reiterate  that  with  a  direct  question  be- 
cause that  has  been  the  thought  that  some  people  have  expressed.  Let 
me  ask  you — I  guess  coincidentally  we  have  both  of  you  holding  a 
common  attitude  toward  the  abortion  itself  and  the  other  two  witnesses 
feeling  a  common  bond. 

What  about  this  busines  of  counseling?  Ms.  Barry  and  Dr.  Bluford, 
you  both  feel  that  there  is  a  legitimate  role  for  abortion  in  public 
policy.  Do  3'^ou  have  any  reservations  at  all  about  full  and  complete 
information  being  given  to  any  women  prior  to  abortion  at  all?  Do 
you  have  am'  objection  to  all  alternatives  being  explored  and  secondh^, 
do  you  feel  this  is  happening  now  or  should  we  do  more?  I  am  going  to 
ask  the  other  witnesses  to  respond  also. 

Ms.  Barry.  I  believe  in  complete  counseling.  I  do  not  think  it 
should  be  on  an  emotional  level.  I  think  that  it  should  be  a  very 
serious  and  objective  putting  before  the  person  their  choices,  their 
alternatives.  I  think  that  it  is  only  in  that  way  that  an3'^one  will  be 
able  to  make  an  intelligent  choice. 

No,  I  cannot  agree  tliat  I  think  it  is  going  on  on  either  side  of  the 
pole  as  vrell  as  I  would  like  to  see  it  happen. 

Senator  Bayh.  How  do  w^e  improve  it?  Dr.  Bluford? 

Rev.  Bluford.  I  think  the  question  3^ou  raise  really  surfaces  a 
tricky  problem.  I  would  first  affirm  that  I  think  that  any  person  dealing 
with  pregnancy,  wanted  or  unwanted,  ought  to  have  somebody  around 
to  discuss  what  the  significance  of  all  that  is. 

I  think  a  lot  of  medical  doctors,  obstetricians  withhold  information 
from  patients  that  have  to  do  with  pregnanacy  that  might  very  well 
cause  them  to  have  a  change  of  attitude  about  it.  Ms.  Barry  quoted 
some  figures  here  that  were  substantiated  by  Dr.  Christopher  Tictze's 
study  of  a  half  million  abortions  in  the  United  States  wjiich  indicate 
that  a  woman  is  10  times  more  likel}^  to  die  of  natural  childbirth  than 
she  is  in  abortion  in  the  first  3  months  of  pregnancy. 

I  am  wondering  if  all  antiabortionists  sa}'-  that  to  people  that  they 
counsel. 
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Senator  Bayh.  Ma3'be  that  is  the  question  that  we  have  the 
imanimoiis  vote  here,  that  there  ought  to  be  counseUng.  I  assume 
that  we  are  talking  about  fuU  disclosure  of  all  the  facts. 

How  does  one  arrive  at  that  in  the  realit}'  of  the  street — the  com- 
munitj^?  I  suppose  the  normal  inclination  would  be  even  the  most 
sincere,  dedicated  counselor  who  had  a  personal  notion  about  the 
pluses  and  minuses  of  abortion  would  be  incluied  to  sort  of  weigh  the 
counseling  evidence  to  prove  the  feeling  that  he  or  she  had. 

That  would  be  onl}^  human.  How  does  one  really  provide  a  full  set  of 
options  to  mother,  father,  adolescent,  parents,  adults?  How  do  vou  do 
that? 

Ms.  Mecklenburg.  Mr.  Senator,  I  have  given  some  careful 
thought  to  this  and  tried  to  work  in  this  area  as  far  as  planning  what 
kind  of  counseling  is  needed  and  how  could  we  possibh'  deal  with  this 
situation. 

I  would  agree  with  you  that  nondirective  counseling  as  it  is  kno\Yn 
in  the  social  work  lingo  is  probably  not  possible  in  an  issue  like  this. 
A  counsellor  undoubtedl}"  on  a  subject  like  this  has  some  kind  of 
internal  feelings  about  abortion  as  an  option  or  going  on  with  the 
pregnancy  as  a  better  option. 

Counsellors  are  not  simpl}^  mirrors  of  the  patient  or  the  person  being 
counselled.  It  is  not  even  fair  or  honest  to  assume  3^ou  are  plaj^ing  a 
role  of  just  muTor.  It  would  be  very  unusual  if  that  were  the  case.  Or 
that  you  are  totally  nonbiased  as  an  observer.  That  probably  happens 
very  rarely. 

By  the  look  in  j^our  eye  when  you  present  a  certain  option,  by  the 
body  language  you  use,  all  kinds  of  things,  a^ou  indicate  even  without 
the  spoken  word  which  way  you  lean  when  j^ou  are  a  counselor,  what 
kind  of  option  you  might  think  is  the  better  one  in  her  case. 

Well,  the  onl}^  thing  I  can  come  up  mth,  Senator,  is  the  possibility 
of  having  women  counselled  by  two  groups  and  as  much  as  possible 
let  me  know  that  once  they  have  made  an  abortion  decision  and  they 
have  taken  that  step,  you  obviously  can't  change  your  mind. 

It  is  done  then.  But  if  they  could  at  least  have  an  opportunity  to 
find  out  the  options  for  continuing  the  pregnancy  before  they  make 
that  decision,  then  there  is  time  in  most  cases.  Perhaps  we  need  two 
separate  sets  of  counselors,  the  people  who  want  to  present  the  best 
case  in  the  most  factual  way  they  can  from  their  perspective  about 
why  continue  the  pregnancy,  what  are  the  facts  as  they  see  it? 

They  have  pro  life  or  antiabortion  attitudes  and  then  the  people 
on  the  other  side.  That  is  the  only  thing  I  can  come  up  with. 

Senator  Bayh.  Those  last  buzzers  that  I  heard  mean  that  I  am  iii 
the  middle  of  a  vote.  I  would  like  you  to  continue  this  dialog  on  this 
issue.  I  can't  say  how  long  I  will  be  over  there.  I  will  read  the  record. 
I  hope  as  we  try  to  bring  our  hearings  to  a  close  we  can  communicate 
with  the  four  of  you  and  get  any  questions  answered  that  we  might 
have. 

I  appreciate  your  taking  the  time  to  be  here.  I  will  ask  our  cliief 
counsel  if  he  will  proceed.  I  thmk  this  is  the  real  question.  Everybody 
wants  to  reach  the  same  goal.  I  think  it  is  only  natural  to  feel  that 
there  might  be  a  different  definition  on  how  to  get  there. 

Ms.  Mecklenburg.  It  seems  to  me  —I  probably  have  finished  but 
it  seems  to  me  that  the  only  thing  we  could  do  is  to  make  sure  that 
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they  are  presented  factual  information  on  both  sides.  Under  the 
present  legal  conditions,  we  have  to  make  ver}^  sure  that  that  happens. 

I  know  for  a  fact  that  a  discussion  of  what  an  abortion  is  and  what 
it  does  and  the  fetal  development  is  probably  a  pretty  tricky  discus- 
sion, and  there  are  a  lot  of  counsellors  who  are  not  able  to  handle 
that  effectively. 

There  are  a  lot  of  them  who  are  not  handled  effectively  and  knowl- 
edgeably  the  possibilities  of  psj^chological  and  physiological  problems 
that  the  woman  would  get  into  in  either  case. 

Perhaps  we  need  to  make  sure  that  the  options  are  being  presented. 
In  my  testimony  I  tried  to  indicate  that  I  think  that  we  really  are 
not  doing  that  from  the  standpoint  of  our  viewpoint.  There  are  many 
counseling  services  who  seem  to  be  pretty  well  funded,  a  lot  of  oppor- 
tunities for  women  to  get  the  kind  of  counseling  that  is  pro-aboition 
biased. 

It  is  very  difficult  to  have  the  other  kind  of  counselling  going  on. 

j\Ir.  Heckman.  Most  of  the  counseling  going  on  on  the  other  side 
is  biased  in  a  particular  direction.  In  other  words,  it  is  your  experience 
that  abortion  clincis  and  the  counseling  there  does  not  lay  out  the  other 
alternatives.  There  are  other  organizations  which  really  don't  consider 
abortion  as  an  alternative  and  therefore  don't  counsel  on  that. 

Ms.  Barry.  There  is  a  misconception  Vv^hen  you  say  all  four  of  us 
believe  in  the  same  goal  in  terms  of  counseling.  In  terms  of  how  I 
see  counseling,  I  do  not  see  abortions  as  an  automatic  answer  to 
pregnancy,  be  it  an  unwanted  or  a  wanted  pregnancy.  That  does 
not  seem  to  me  to  be  any  sort  of  automatic  answer. 

I  do  believe  that  given  all  the  facts,  a  person  should  have  the  right 
to  select  that  option.  I  don't  thinlc  that  ail  four  of  us  at  this  table 
agree  that  that  choice  should  be  there. 

Mr.  Heckman.  I  think  the  point  Senator  Bayh  was  making  is 
that  you  all  agree  that  counseling  is  important  and  should  be  well 
balanced  and  comprehensive. 

Ms.  Barry.  I  don't  think  that  we  all  agree  to  that.  I  don't  see  how 
you  can  talk  about  counseling,  well-balanced  counseling,  if  you  have 
ruled  out  some  alternatives. 

Mr.  Heckman.  Do  you  do  pregnancy  counseling  or  do  you  refer 
these  people  to  others? 

Ms.  Barry.  We  do  both.  A  lot  of  the  dudes  feel  very  close  ties  and 
they  ^vill  come  in  and  start  to  talk  and  start  to  get  into  their  domestic 
problems  and  to  turn  them  off  I  think  would  be  disastrous.  So  the 
policy  is  an  open  door  policy  in  terms  of  if  a  dude  wanders  m  to  a 
staff  office,  he  has  priority. 

Very  often  you  get  right  into  the  midst  of  whatever  crisis  or  what- 
ever problem  that  person  is  going  tlirough  in  his  life  at  that  time. 

Mr.  Heckman.  Although  the  organization  does  not  seek  out  people 
in  the  community  that  have  that  problem? 

Ms.  Barry.  No;  not  to  seek  them  out  and  bring  them  to  the 
organization,  no. 

Mr.  Heckman.  One  other  thing  I  wanted  to  ask — ]Mrs.  Mecklen- 
burg said  in  her  statement  that  there  is  some  reason  to  believe  that 
among  teenagers  and  preteenagers  that  become  pregnant  there  is 
a  problem  which  is  not  so  much  ignorance  of  contraception  but 
refusal  to  make  use  of  them. 
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I  was  wondering  if  in  jour  experience  you  found  that  to  be  true 
or  was  it  more  a  problem  Avith  the  younger  people  that  they  did 
not  know  that  contraceptives  were  available  or  did  not  have  access 
to  them,  rather  than  refusal  to  use  them? 

Reverend  Bluford.  I  think  there  are  several  problems  connected 
with  an  adolescent  who  has  become  sexually  active.  They  may  know 
something  about  contraceptives  but  then  going  to  the  family  doctor 
is  out  of  the  question  because  of  disclosure  to  their  parents. 

There  are  some  adolescents  that  get  pregnant  mtentionall}^. 

Ms.  Barry.  My  experience  comes  from  dealing  only  with  black 
and  Spanish  speaking  folk  and  I  cannot  ignore  certain  cultural 
problems  that  come  to  the  surface  in  terms  of  the  use  of  contra- 
ceptives. 

If  I  were  to  relate  to  you,  which  I  certainl}*  don't  think  is  proper 
language,  some  of  the  things  that  I  have  sat  and  talked  with  young 
folk  about  in  terms  of  how  they  view  contraceptives,  I  think  you 
would  be  well  amazed.  It  is  not  as  an  exception  where  a  few  folk 
believe  these  horror  stories.  For  example  if  you  use  a  contraceptive 
3'ou  are  in  danger  of  your  penis  falling  off.  If  you  use  a  contraceptive 
your  lady's  vagina  will  rot.  I  am  not  talking  about  a  few  folk. 

I  tliink  when  you  get  douii  to  some  basic  answers,  I  cannot  ignore  the 
fact  that  in  a  societ}^  that  begins  to  close  the  door  on  people  racially, 
that  closes  the  door  on  people  economically,  that  you  leave  people 
few  ways  in  which  to  speak  for  themselves  in  terms  of  what  they  can 
accomplish. 

I  can't  deny  that  a  lot  cf  the  folk  that  I  come  in  contact  with  are 
speaking  to  a  sense  of  self  by  reproducing. 

Reverend  Bluford.  There  is  one  dimension  of  this  conversation 
that  parallels  other  experiences  that  I  have  had  and  that  is  so  often 
the  discussion  is  cast  in  a  false  dichotomy.  I  do  not  consider  myself 
a  proabortionist.  If  proabortionist  means  the  opposite  of  the  way  the 
antiabortionist  functions,  I  don't  know  any  proabortionists,  inci- 
dentally. 

There  is  a  great  deal  of  difference  in  saying  that  I  am  a  proabortionist 
and  that  I  am  a  pro-a  right  to  choose.  A  proabortionist  would  be  one 
crusading  around  for  people  to  have  abortions. 

I  would  never  do  that  as  a  counselor.  As  a  clerg3Tnan  I  have 
performed  ceremonies  for  people  that  was  one  of  the  fallouts  of  the 
counselling  experience  that  started  about  a  problem  pregnancy  that 
did  not  wind  up  being  an  abortion. 

It  wound  up  being  a  marriage.  I  may  have  a  whole  lot  of  mental 
reserA^ations  about  what  chances  that  marriage  had  but  it  did  not 
interfere  with  nij  carrying  out  my  function  as  a  counselor. 

I  doubt  ver}-  much  that  most  antiabortionists  in  the  counseling 
process  if  one  of  the  persons  that  came  to  them  discussing  a  problem 
pregnancy  and  opted  to  have  an  abortion  would  be  that  supportive 
of  the  person's  decision  to  an  ultimate  conclusion. 

Mrs.  Lancione.  To  go  back  to  your  question  on  why  some  of  the 
young  people  are  reluctant  to  avail  themselves  of  birth  control,  I 
tliink  we  have  found  that  many  of  them  have  this  reluctance  to  admit 
to  themselves  that  "if  I  go  and  avail  mj^self  of  birth  control,  I  am  going 
to  have  to  say  that  I  am  preparing  myself  to  be  sexually  active." 

This  is  somethino;  manv  of  them  do  not  want  to  admit.  To  go  back 
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to  what  the  doctor  says,  unfortunately  in  many  areas  this  is  true  as 
is  evidenced  in  our  Dallas-Fort  Worth  area  where  there  are  huge 
billboards  up  and  down  the  expressways  and  mailings  sent  out  giving 
the  prices  for  abortions. 

Ms.  Mecklenburg.  I  would  like  to  get  back  to  a  point  Ms.  Barry 
made.  I  certain!}^  think  it  is  disgraceful  that  we  have  had  the  kind  of 
problems  for  minority  groups  and  for  women  that  we  have  in  our  past. 

We  have  not  afforded  them  self-determination  in  mam^  areas  and 
I  would  agree  heartily  with  her  that  there  is  something  wrong  and 
there  has  been  something  wrong.  But  then  I  must  make  the  comment 
that  in  order  to  gain  self-determination  whether  it  be  for  women  or 
minority  groups,  I  don't  think  that  we  should  take  the  life  of  or  in- 
fringe upon  the  rights  of  another  segment  of  society. 

That  is  where  I  have  problems.  I  think  there  are  really  positive 
measures  that  should  be  taken  and  not  only  in  the  area  of  the  problem 
pregnancy  to  assure  self-determination  where  that  is  proper. 

But  it  upsets  me  greatly  that  in  order  for  the  woman  to  gain  so- 
called  equality,  she  must  somehow  feel  that  she  must  get  rid  of  all 
the  rights  of  the  child.  She  must  have  overriding  rights  on  a  child 
to  do  with  that  life  whatever  she  wants.  That  seems  to  me  a  very 
hollow  victory. 

I  would  say  the  same  thing  is  true  of  minority  groups.  There  must 
be  more  positive  ways  and  there  must  be  more  activities  we  can 
engage  in  that  will  guarantee  this  self-determination  and  not  to  the 
detriment  of  weaker  members  of  society 

Ms.  Barry.  I  have  a  problem  because  at  this  point  in  my  life,  after 
9  years  in  a  community  organization,  after  starting  a  movement  wdth 
SNCC  in  1959  in  Tennessee  with  the  sit-ins,  I  am  no  longer  concerned 
nor  do  I  have  any  belief  in  what  folks  say. 

What  I  watch  to  see  is  the  product.  It  seems  to  me  that  this  country 
is  very  hypocritical  when  they  start  to  talk  about  womb  life  and  the 
care  and  the  concern  one  must  show  womb  life. 

This  country  has  a  tremendous  track  record  of  not  showing  any 
concern  or  humane  compassion  for  folk  who  are  far  bej^oncl  the  stage 
of  womb  life. 

That  seems  to  me  a  hell  of  an  inconsistency.  It  is  at  that  point 
that  I  can  sort  of  go  blank  in  terms  of  what  I  am  hearing  and  watching 
and  seeing. 

Mr.  Heckman.  Although  I  am  sure  Ms.  Mecklenburg  would  sa}^ 
that  at  least  the  law  recognizes  the  possible  womb  life  as  a  life,  whereas 
the  issue  that  this  discussion  always  comes  back  to  is  whether  the 
womb  life  is,  in  fact,  in  the  legal  matter,  life. 

Ms.  Barry.  Ms.  Mecklenburg  said  the  law  is  never  perfect  in  her 
testimony. 

Ms.  Mecklenburg.  We  can  work  to  make  it  so,  though. 

Ms.  Barry.  I  must  say  I  found  myself  very  close  in  a  lot  of  the 
views  that  Ms.  Mecklenburg  expressed. 

Mr.  Heckman.  On  that  note,  unless  anybody  has  anything  startling 
to  say,  I  think  we  can  conclude.  Thank  you  very  much  for  being  here. 

[Whereupon,  at  1  p.m.,  the  subcommittee  adjourned  subject  to  call 
of  the  Chair.l 
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TUESDAY,  JULY  8,   1975 

U.S.  Senate, 
Subcommittee  ox  Constitutional  Amendments 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
318,  Russell  Senate  Office  Building,  Senator  Bircli  Bayh  (chairman  of 
the  subcommittee)  presiding. 

Present:  Senators  Bayh  and  Scott  of  Virginia. 

Also  present:  J.  William  Heckman,  Jr.,  Chief  Counsel  to  the 
Constitutional  Amendments  Subcommittee  and  Mariljoi  R.  Berning, 
Assistant  Chief  Clerk. 

Senator  Bayh.  We  will  reconvene  our  hearing  this  morning.  Our 
colleague  from  Virginia,  Senator  Scott,  has  some  remarks,  but  out  of 
courtesj^  to  our  colleague  from  Missouri,  who  has  other  commitments, 
could  you  and  I  both  defer  whatever  introductoiy  remarks? 

Senator  Scott.  He  has  been  sitting  there  for  some  time. 

Senator  Bayh.  He  adds  a  certain  amount  of  decorum  to  this  room, 
so  I  don't  feel  too  guilty  about  that;  but  the  fact  that  he  is  being  denied 
the  opportunity  to  serve  elsewhere  is  why  I  feel  we  should  perhaps 
not  belabor  it  longer. 

So,  if  I  could,  I  appreciate  the  fact  our  colleague  from  Missomi  is 
here.  He  has  in  the  past  expressed  deep  concern  about  this  issue,  and  I 
think,  as  we  move  toward  tiying  to  pull  ourselves  together  and  to 
terminate  our  efforts  to  explore  the  right  and  wrong  of  this  very 
difficult  issue,  it's  only  proper  that  he  have  an  opportunity  to  be 
heard  on  this  matter. 

STATEMENT  OF  HON.  THOMAS  F.  EAGLETON 

Senator  Eagleton.  Thank  you  very  much,  Mr.  Chairman,  for 
your  hospitalit}^,  and  Senator  Scott's.  I  appreciate  having  this  oppor- 
tunity to  appear  before  the  Subcommittee  on  Constitutional 
Amendments. 

Our  Constitution  has  been  amended  only  26  times  in  the  186  years 
since  its  adoption.  Tliis  is  fitting  for,  in  m}'  view,  we  should  not 
casually  or  capriciousl}^  tinker  mth  the  Constitution.  Rather,  we 
should  amend  it  only  where  there  is  a  clear  need  either  to  provide  a 
necessar}'^  governmental  procedure  or  to  protect  a  vital  substantive 
right.  By  definition,  the  protection  of  human  life  is  a  vital  matter.  It 
is  to  that  subject  that  I  address  myself  today. 

On  January  22,  1973,  the  Supreme  Court  handed  dowm  its  decision 
in  the  case  of  Roe  v.  Wade. 
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In  the  majority  opinion  for  the  court,  Justice  Blackmun  wrote  that 
the  State  did  not  have  a  compelling  right  to  intervene  on  behalf  of 
an  unborn  child  until  it  reached  "viability,"  the  point  at  which  it 
could  sustain  ''meaningful  life"  outside  the  mother's  womb — at  about 
the  beginning  of  the  seventh  month  of  pregnancy.  Then,  in  a  sweeping 
order,  the  Court  struck  down  various  antiabortion  laws  adopted  by 
the  States. 

To  me  perhaps  the  most  disturbing  aspect  of  the  Blackmun  opinion 
was  the  historical  premise  on  which  he  based  his  case.  In  an  analysis 
of  historical  attitudes  on  abortion,  Justice  Blackmun  observed  that 
strict  antiabortion  laws  generally  did  not  appear  in  the  Western 
world  until  the  19th  century.  He  then  concluded  that  the  weight  of 
history  was  on  the  side  of  allowing  abortion. 

To  mj'-  mind,  Justice  Blackmun's  argument  in  fact  leads  to  the  exact 
opposite  conclusion,  that  the  appearance  in  the  19th  century  of  laws 
preventing  abortion  was  a  clear  indication  that,  as  Western  civili- 
zation progressed,  respect  for  the  dignity  of  life  in  all  forms  increased. 

The  majority  opinion  blandly  sidestepped  the  key  question— 
the  humanity  of  the  unborn.  Since  they  found  no  clear  medical, 
theological,  or  philosophical  consensus  on  the  subject,  the  majority 
concluded  that  the  judiciary  was  in  no  position  to  "resolve  the 
difficult  question  of  when  life  begins."  And  therefore,  Justice  Black- 
mun wrote,  the  Court  saw  no  need  to  resolve  the  question. 

I  cannot  comprehend  how  our  Nation's  highest  court  could  find 
that  it  was  unnecessary  to  consider  the  humanity  of  the  unborn. 
Their  humanity  is  the  entire  question. 

Now,  ISIr.  Chairman,  I  do  not  profess  to  be  an  expert  on  the  physiol- 
ogj'-  of  reproduction,  nor  do  I  think  that  one  must  be  an  expert 
to'^reach  a  conclusion  on  this  question.  In  this,  indeed,  as  in  other 
difficult  issues,  there  are  experts  on  both  sides,  equally  credentialed 
and  equally  convincing. 

Senator  Bayh.  If  I  might  just  interrupt.  Having  sat  through,  I 
think,  16  different  sessions,  discussing  this  very  complicated  issue, 
I  find  that  having  expertise  does  not  really  help  us  resolve  very  diverse 
opinions  that  exist  among  experts.  I  think  the  Senator  from  Missouri 
is  quite  accurate  in  pointing  that  out.  Excuse  me. 

Senator  Eagleton.  Mr.  Chairman,  I  agree  with  that  observation, 
of  course.  The  contributions  of  the  experts  may  prove  useful,  but 
ultimately,  each  individual's  decision  on  the  humanit}^  of  the  unborn 
is  a  product  of  that  individual's  own  experience  and  values. 

It  is  my  profound  moral  conviction,  Mr.  Chairman,  that  life  is  a 
continuum,  from  first  beginnings  in  the  womb  to  the  final  gasp  of  the 
dying,  and  that  the  first  function  of  society,  the  primary  responsi- 
bilit}^  of  government,  is  to  protect  life  and  to  create  conditions  which 
permit  each  person  to  flourish  and  to  reach  his  or  her  fullest  potential. 

Now,  given  my  position  on  this  subject,  I  cannot  simply  say  that 
I  disagree  with  the  decision  of  the  Supreme  Court  in  Roe  v.  Wade, 
and  let  the  matter  rest  there,  as  I  might  do  in  any  other  case  where 
my  opinion  and  that  of  a  majority  of  the  Court  do  not  coincide.  The 
result  reached  by  the  majoritj^'s  opinion  is  so  inimical  to  m}^  view 
of  the  nature  of  life  and  of  the  fundamental  role  of  Government  that 
I  am  compelled  by  logic — not  theology — to  speak  out  in  favor  of  an 
amendment  to  the  Constitution. 
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But  as  we  stand  in  defense  of  the  unborn,  we  cannot  allow  ourselves 
to  ignore  the  dehumanization  of  American  vsociety  in  other  areas. 
We  must  realisticall}^  face  the  discomforting  truth  that,  as  a  societA', 
we  have  lost  our  respect  for  life  in  a  variety  of  waA^s. 

We  too  easilj^  accept  the  relegation  of  the  poor,  the  handicapped, 
and  the  elderly  to  the  junkj^ard  of  societ}^,  and  we  too  easily  accept 
the  inconsistency  implicit  in  asking  our  Government  to  protect  the 
life  of  the  fetus  while  also  urging  it  to  use  death  as  a  means  of  punish- 
ment. 

Therefore,  Mr.  Chairman,  I  propose  that  this  subcommittee  con- 
sider amending  the  Constitution  in  the  broadest  possible  terms  to 
protect  the  sanctity  of  life  throughout  its  full  spectrum  from  womb 
to  tomb.  I  would  provide  substantive  constitutional  guarantees  against 
abortion,  infanticide,  euthanasia,  and  the  imposition  of  death  as 
punishment. 

Where  there  is  a  question  concerning  human  life,  I  believe  that 
society  by  its  basic  governmental  charter  must  come  down  on  the 
side  of  lite.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  Thank  you.  Senator  Eagleton.  I  know  you  are  hard 
pressed  to  get  to  another  commitment,  so,  I  would  forgo  any  ciuestions. 
Senator  Scott,  do  a^ou  have  c|uestions  you  would  like  to  ask  our  col- 
league this  morning? 

Senator  Scott,  t  have  no  question,  Mr.  Chairman. 

Senator  Bayh.  Thank  you,  Senator  Eagleton.  We  appreciate  your 
being  with  us  tliis  morning. 

Senator  Eagleton.  Thank  you,  ]Mr.  Chairman  and  Senator  Scott. 

Senator  Bayh.  Senator  Scott,  now,  if  you  would  make  3'our  in- 
troductory comments,  we  would  appreciate  it. 

Senator  Scott.  Thank  you.  Air.  Chairman.  I  am  new,  as  you  know, 
on  this  committee  and  haven't  participated  in  the  previous  hearings. 
But  I  know  that  the  subcommittee  has  had  rather  extensive  hearings, 
both  this  year  and  last  year  on  the  abortion  issue.  It  is  a  very  emotional 
matter  with  wide  range  of  opinions,  as  the  Chair  stated  a  few  moments 
ago,  and  deep  feelings  on  both  sides  of  this  issue. 

M}'  own  proposal.  Senate  Joint  Resolution  91,  will  not  satisfj^ 
strong  advocates  either  for  or  against  abortion;  it  does  not  attempt 
to  resolve  the  issue;  it  merely  states,  and  I  quote — it's  only  one 
sentence — "The  pov.^er  to  regulate  the  circumstances  under  which 
pregnane}^  msiy  be  terminated  is  reserved  to  the  States." 

We  live  in  a  nation  of  dual  sovereignty.  The  Federal  Governinent 
prevails  where  power  has  been  delegated  to  it;  the  State  prevails  in 
other  instances.  Of  course,  there  are  gray  areas  where  State  and  Federal 
authorities  must  attempt  to  resolve  their  conflicts.  And  yet,  police 
power  traditionally  has  been  reserved  to  the  States.  The  right  to 
regulate  the  health  and  morals  of  the  people,  marriage  and  divorce, 
property  rights,  and  other  day-to-day  matters  affecting  the  lives  of 
citizens  is  in  the  States,  and  their  political  subdivisions  under  State 
police  power.  This  is  necessarily  so  in  a  country  as  large  and  as 
diverse  as  our  own. 

In  1973,  a  Supreme  Court  decision  invaded  the  legislative  field. 
This  proposed  amendment  to  the  Constitution  would  clarify  the  issue 
and  restore  full  authority  to  the  State  governments  to  determine  the 
right  to  terminate  pregnane}^  This  is  where  the  right  resided  before 
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the  decision;  this  is  where  it  should  be  in  the  future.  The  issue  will  not 
be  uniformly  resolved  within  the  States,  but  neither  do  we  have  uni- 
form marriage  and  divorce  laws,  or  uniformity  in  other  fields  reserved 
to  the  States  under  the  10th  amendment. 

M}^  proposal  is  a  simple  one,  I  hope  it  will  be  given  serious  considera- 
tion by  the  committee.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  We  appreciate  your  personal  views,  Senator  Scott. 
Of  course,  those  matters  will  be  considered  as  we  work  our  will  as  a 
committee. 

I  just  might  briefly  capsulize  where  we  have  been  through  many 
months,  and  some  16  sessions.  I  think  the  number  of  sessions  does  not 
accurately  and  adequately  describe  the  amount  of  intense  study  that 
has  been  given  this  issue  over  the  past  several  months.  Some  of  the 
witnesses  who  are  here  today,  and  some  of  the  members  of  the  audi- 
ence that  I  see,  who  have  been  here  faithfully,  will  recognize  that 
many  of  these  sessions  have  not  been  the  normal  2-hour  session  from 
10  to  12.  I  think  one  of  them  went  to  6  o'clock  in  the  evening.  The 
number  of  hours  that  we  deliberated  publicly  on  this  issue  exceed  any 
study,  let  me  say,  that  I  have  been  involved  in  going  on  13  years  in 
the  Senate. 

I  think  this  has  been  the  only  course  we  could  follow  in  an  area  that 
has  such  divided  and  intense  feelings.  What  we  tried  to  do  is  deal  as 
dispassionately  as  you  can  with  a  very  passionate  subject.  We  have 
tried  to  give  both  sides  equal  time,  so  to  speak.  We  have  tried  to  go  into 
the  complexities;  realizing  that,  I  suppose,  if  we  were  to  study  all  the 
complexities  of  this  very,  very  complex  issue,  that  we  would  never 
even  come  close  to  resolving  the  problems  one  way  or  the  other. 

So,  I  hope  that  in  the  very  near  future  we  can  wind  up  these  hear- 
ings, and  then  move  to  consideration  in  executive  session,  based  on  the 
evidence  we  have  before  us.  With  that  in  mind,  we  have  today  two 
spokesmen  on  either  side — spokespersons,  spokeswomen — spokes- 
persons, I  suppose,  is  the  best  way  to  describe  this.  This  committee 
will  try  to  do  what  in  our  own  minds  appears  to  be  the  right  thing  to 
do,  understanding  that  if  any  of  us  are  of  the  opinion  that  we  are  going 
to  resolve  this  controversy  to  the  satisfaction  of  everybody,  we  are 
kidding  ourselves. 

We  have  as  our  next  mtness  Ms.  Audrey  Rowe  Colom,  who  is  the 
president  of  the  National  Women's  Political  Caucus,  and  she  has  with 
her  Lois  Schiffer.  I  am  not  too  certain,  Madam  President,  what  Ms. 
Schiffer's  capacity  is;  1  understand  she  is  acting  as  j^our  lawyer  today, 
or  counsel? 

Ms.  Colom.  Yes. 

Senator  Bayh.  I  hope  you  don't  feel  you  need  counsel  before  this 
committee. 

Ms.  Colom.  No,  I  don't,  but  I  thought  that  she  would  be  very 
important  in  responding  to  some  questions. 

Senator  Bayh.  Both  of  you  can  make  a  significant  contribution, 
and  we  appreciate  your  being  here.  Why  don't  you  just  proceed. 

STATEMENT  OF  AUDREY  ROWE  COLOM 

Ms.  Colom.  Thank  you  very  much.  I  would  like  to  introduce 
Ms.  Schiffer;  she  is  our  attorney  from  the  Center  for  Law  and  Social 
PoUcy  to  Women's  Rights  Projects. 
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I  would  like  to  also  say  that  I  have  a  letter  which  I  will  submit  as 
part  of  my  testimony,  from  the  National  Council  of  Jewish  Women, 
endorsing  our  position  on  this  issue.  And  you  will  also  receive  a  written 
statement  from  the  National  Black  Feminist  Organization,  again 
endorsing  our  position. 

Senator  Bayh.  I  should  say — because  you  have  mentioned  two 
groups — that  there  are  a  number  of  people  who  have  asked  to  be 
heard.  We  have  tried  to  hear  as  many  as  we  could.  We  have  rehgiously 
concurred  to  put  everyone's  testimony  in  the  record,  so  that  as  we 
deliberate  on  the  rights  and  wrongs  of  our  next  step,  or  as  the  public 
generally  studies  the  issue,  they  have  everybody's  views.  At  the 
risk  of  perhaps  appearing  a  bit  arbitrary — ^and  I  have  tried  not  to 
be — if  we  are  not  very  careful,  we  will  spend  such  a  lengthy  time 
hearing  testimony,  much  of  which  is  repetitive.  We  are  aware  of  the 
difficulty  of  telling  some  people  that  they  have  a  right  to  be  heard 
here  and  other's  should  only  be  read  in  the  record. 

But  I  hope  that  those  who  are  here  and  may  yet  wonder  why 
they  haven't  been  called  will  understand.  And  we  will  see  that  they 
are  heard  through  the  record. 

Ms.  CoLOM.  I  think  we  all  understand  that  and  certainly  appreciate 
your  efforts. 

Senator  Bayh.  Well,  it's  a  difficult  situation  because  there  are  so 
man}^  groups  that  feel  very  intensely  on  this  issue.  If  the  purpose  is 
to  resolve  it  one  way  or  the  other,  there  is  a  certain  amount  of  in- 
consistenc}^  in  publicly  hearing  everyone  who,  I  think,  has  a  right  to 
be  publicly  heard.  I  have  to  suggest  there  is  some  inconsistency  in 
the  logic,  but  that  is  not  new  in  the  legislative  process. 

Ms.  CoLOM.  I  think  you  said  we  can't  please  everyone. 

I  am  extremely  pleased  to  be  here  today  to  discuss  the  proposed 
amendments  that  liave  the  potential  to  force  a  nationwide  ban  on 
legal  abortion. 

My  name  is  Audrey  Rowe  Colom.  I  am  a  mother,  and  profession- 
all}^  I  am  a  teacher  and  an  advocate  for  children  with  a  nationally 
kno"wn  organization.  I  am  here  today  as  the  newly  elected  Chair  of 
the  National  Women's  Political  Caucus — a  multipartisan  and  multi- 
issue  organization  with  over  30,000  members.  The  caucus  has  250 
local  caucuses  across  the  country.  Our  primar}^  goal  is  to  involve  more 
women  in  the  political  process.  Our  legislative  agenda  includes  such 
diverse  issues  as  prompt  ratification  of  the  ERA,  expanding  Federal 
moneys  for  quality'  cliild  care  and  support  of  the  Janiiar}^  22,  1973, 
Supreme  Court  decision.  I  shall  discuss  our  opposition  to  the  Helms 
and  Buckley  amendments. 

First,  as  a  black  woman,  I  think  I  should  take  the  opportunity  to  go 
on  record  as  fully  supportive  of  the  statement  of  Mary  Treadwell 
Barry  made  before  this  committee  several  weeks  ago.  She  spoke  quite 
eloquently  about  the  need  for  black  women  to  have  the  option  of 
abortion  open  to  them,  if  they  are  going  to  break  the  C3^cle  of  poverty 
and  hopelessness  experienced  by  so  many  women. 

I  would  like  to  turn  to  the  central  issue  of  my  discussion,  however. 
How  do  women  view  the  right  to  reproductive  freedom— the  right  to 
limit  and  space  our  children  and  to  rely  on  abortion  should  conven- 
tional contraceptive  methods  fail?  We  view  it  as  a  civil  right. 

The  U.S.  Commission  on  Civil  Rights  in  its  recently  published 
report  "Constitutional  Aspects  of  the  Right  to  Limit  Childbearing" 
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validated   our  viewpoint.   To   quote   from   this   comprehensive   and 
responsible  document: 

The  proposed  constitutional  amendments  are  inconsistent  with  the  Fourteenth 
Amendment.  To  prohibit  abortion  would  be  a  denial  of  equal  protection  to  poor 
women,  among  whom  racial  and  ethnic  minority  women  are  disproportionately 
represented.  To  prohibit  abortion  would  infringe  upon  the  fmidamental  liberty 
to  limit  childbearing  without  the  due  process  required  b}'  the  Fourteenth 
Amendment. 

This  finding  that  the  right  to  safe,  legal  abortion  is  a  civil  right  is, 
in  my  view,  conclusive.  The  research  done  by  the  Civil  Rights  Com- 
mission is  awesome.  The  discussion  of  abortion  as  a  civil  right  is 
nowhere  more  objectively  stated  than  in  this  report.  I  urge  the 
committee  to  read  the  report's  findings  and  conclusions,  if  you  have 
not  already  done  so. 

Another  central  issue  for  women  in  the  abortion  controversy  is 
the  need  for  better,  safer,  and  more  reliable  contraceptives.  Some 
of  3^ou  may  remember  that  in  May  of  1973  I  testified  before  the 
Subcommittee  of  Labor  and  Public  Welfare  on  the  need  for  increased 
Government  moneys  to  fund  contraceptive  research  and  to  under- 
^vrite  the  cost  of  family  planning  services  to  needy  families.  A  recent 
up-date  of  a  study  by  the  Center  for  Family  Planning  Program 
Development  has  determined  that  in  the  United  States  today  there 
are  about  9  million  women  at  any  given  time  who  are  practicing 
contraceptive  methods  which  are  inadequate  to  meet  their  family 
plannmg  needs.  Thus,  it  is  not  surprising  that  unwanted  or  accidental 
pregnancies  are  experienced  by  more  than  half  of  all  American 
couples. 

I  know  you  have  heard  extensive  testimony  from  Dr.  Phillip 
Corfman,  Dhector  of  the  Center  for  Population  Research  at  the 
National  Institute  of  Child  Health  and  Human  Development  and 
others  on  the  state  of  contraceptive  research.  I  would  like  to  emphasize 
that  we  are  100  percent  supportive  of  these  efforts.  Surely,  this 
country  has  the  technologj^  to  develop  contraceptive  methods  that 
are  safer,  more  reliable,  and  more  widely  acceptable  than  those  we 
currently  have,  NWPC  full}^  endorses  all  efforts,  public  and  private, 
to  develop  safe,  effective  contraceptives  for  both  men  and  women. 

I  think  the  connection  to  the  abortion  issue  is  obvious,  NWPC 
views  every  abortion  as  a  failure — a  failure  of  a  contraceptive 
method — or  a  failure  of  contraceptive  information.  Abortion  is  clearly 
a  measure  of  last  resort.  But,  it  is  an  option  that  must  be  available 
when  other  methods  and  information  have  failed.  NWPC  looks  for- 
ward to  the  day  when  contraceptive  methods  are  so  safe  and  accessible, 
and  when  education  is  so  widespread  that  the  need  for  women  to  seek 
abortion  is  significantly  less  than  it  is  today. 

Let  me  add  a  word  here  about  the  subject  of  coercion,  for  it  inevi- 
tably arises  particularly  where  blacks  are  involved.  NWPC  is  firml}^ 
opposed  to  coercion  of  any  kind — whether  it  be  for  contraception, 
abortion,  ado])tion  or  whatever.  We  vehemently  deplore  any  efl'ort  to 
force  any  woman  to  act  in  am'  way  contrary  to  her  own  beliefs. 

I  would  like  to  take  just  a  minute  to  speak  about  some  of  the  er- 
roneous notions  that  the  caucus  believes  ])revail  about  the  feminist 
view  of  abortion.  I  hear  i)eo})le  speak  disparagingl}^  about  abortion 
on  demand,  and  suggest  that  some  proponents  of  the  Supremo  Court 
decision  seek  an  abortion  in  a  cavalier  wav. 
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Mr.  Chairman  and  other  members  of  this  committee,  no  woman 
wants  to  have  an  abortion.  No  woman  undergoes  surger}'-,  a-lbeit 
routine,  with  the  accompanying  discomfort,  unless  it  is  absokitely 
essential  to  her.  She  only  does  it  because  the  alternative — of  bringing 
a  child  into  the  world  she  knows  she  cannot  support  or  nurture,  is 
so  much  more  frightening  and  discomforting. 

Finally,  I  would  like  to  underline  the  imj^ortance  of  the  Roe  and  Doe 
decisions  to  the  NWPC,  by  citing  the  relevant  parts  of  the  resolution 
unanimously  passed  by  the  NWPC's  second  annual  convention  just 
10  da.ys  ago.  Be  it  resolved  that  NWPC  supports — 

Implementation  of  the  legal  right  of  women  to  control  their  own  reproductive 
s.vstems  (more  explicitly,  NWPC  re-affirms  the  Supreme  Court  abortion  decision 
and  opposes  all  attempts  to  undercut  or  restrict  that  decision). 

This  resolution,  along  with  others  passed  "shall  be  used  as  the  basis 
for  endorsement  and/or  support  of  candidates  by  the  NWPC,"  also 
adopted  unanimously  by  the  convention.  The  right  to  control  one's 
family  size;  the  right  to  safe,  legal  abortion  should  technology,  knowl- 
edge Qv  health  fail  us — this  right  is  central  to  our  essential  being  and 
growth.  That  is  why  the  caucus  had  made  support  of  the  Boe  and  Doe 
decision  a  criteria  for  candidate  endorsement. 

In  conclusion,  I  would  like  to  remind  the  committee  that  the  burden 
of  unplanned  pregnancies,  and  unwanted  children,  falls  heavilv  on 
women.  Men  are  pretty  much  free  from  these  burdens.  These  are 
women's  worries. 

For  all  the  reasons  I  have  mentioned  above,  the  National  Women's 
Political  Caucus  fulh'  supports  the  Supreme  Court  abortion  decision. 
NWPC  urges  you  to  reject  the  amendments  so  that  men  and  women 
everywhere  v.all  benefit  from  3'our  wisdom.  Thank  you  ver}^  much. 
Senator  Bayh.  Thank  a-^ou  very  much,  Ms.  Colom.  Senator  Scott, 
I  will  yield  and  3"ou  may  ask  the  first  questions. 

Senator  Scott.  Mr.  Chairman,  I  only  want  to  commend  the  witness 
for  a  very  fine  presentation  of  one  of  our  divergent  ^joints  of  view. 
It's  nice  to  have  you  with  us. 
Ms.  Colom.  Tha,nk  you. 

Senator  Bayh.  I'm  not  going  to  let  you  off  that  easy. 
We  have  had  a  rather  far-reaching  debate.  I  guess  the  key  question 
in  the  minds  of  those  on  different  sides  of  the  issue  is  when  life  actually 
begins.  Without  asking  you  to  comment  on  that  imless  you  care  to, 
do  you  feel  a  distinction  can  legitimatel}^  be  made  between  various, 
stages  of  pregnancy? 
Ms.  Colom.  Yes;  I  do. 

Senator  Bayh.  As  far  as  the  right  of  the  woman,  to  have  complete,, 
unbridled  choice? 

Ms.  Colon.  Yes;  I  do,  and  I  would  like  to  defer  to  Ms.  Sehiffer. 

Ms.   ScHiFFER.  I  think  what  we  are  talking  about  all   the  way 

through   the  issue  is  really  a  balancing   of  different  interests   and 

different  rights,  to  think  about  it  in  the  ver}^  absolutest  wa}^  is  not 

helpful  to  anybody  concerned. 

I  think  the  Supreme  Court  really  enumerated  very  well  the  different 
interests  that  are  being  balanced  in  the  Doe  and  Boe  decision.  One  of 
the  most  important  among  these — and  I  think  everybod}^  here  would 
agree  it  is  a  very  important  interest — is  the  health  of  the  woman  who 
is  involved. 
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It  was  interesting  to  hear  Senator  Eagleton's  discussion  of  the  fact 
there  were  no  abortion  laws  until  the  early  19th  century.  I  think  that 
the  Civil  Rights  Commission  report  is  \ery  clear  that  the  reason 
those  laws  were  adopted  at  that  time  were  specificall}^  because  abor- 
tion was  such  a  health-risking  matter;  and  really,  what  legislatures 
were  doing  at  that  time  was  very  much  trying  to  protect  the  health 
of  the  woman. 

There  has  been  a  very  recent  and  fine  study  by  the  National 
Academy  of  Medicine,  which  has  showTi  siace  the  Supreme  Court 
decision  incidents  of  deaths  and  illness  among  women,  maternal 
death  and  illness  has  gone  dramatically  down.  The  reason  for  this 
decrease  is  having  available  safe  abortion  which  is  essential  to  women's 
health . 

I  think  weighing  that  interest  in  the  balance,  that  certainly  in 
certain  stages  of  pregnancy — in  fact  the  Supreme  Court  recognized 
throughout  pregnane}'' — that  is  a  very  important  factor  to  take  into 
account. 

The  Supreme  Court  also  recognized  that  at  some  point  the  fetus 
is  going  to  be  sufficientl}^  independent  that  it  has  some  interest  which 
has  to  be  taken  into  account  as  well.  I  think  the  differentiation  or 
pregnancy  into  stages  is  really  an  attempt  to  balance  that  interest 
against  the  health  interest  of  the  mother. 

And  finally,  the  Supreme  Court  recognized — and  I  think  it's  im- 
portant for  this  committee  to  recognize — there  is  a  constitutional 
right  to  privacy,  the  right  which  relates  not  simply  to  people's  child- 
bearing  capacity,  but  such  important  aspects  as  we  have  seen  recently, 
of  not  being  wu*etapped,  and  not  having  one's  income  tax  returns 
looked  into  for  political  reasons.  This  right  to  privacy  as  well  has  to 
be  weighed  when  decisions  about  dividing  pregnancy  into  stages  are 
made. 

I  think  it  was  balancing  all  these  factors  together  that  led  the 
Supreme  Court  to  come  up  with  dividing  pregnancies  into  stages,  and 
to  say  that  in  each  of  those  stages  we  will  see  what  weighing  of  these 
rights  has  to  be  made.  I  think  that  is  not  only  a  sensiole  approach, 
but  it's  really  the  approach  which  the  Supreme  Court  has  said  is  the 
constitutional  approach.  It  is  an  approach  that  takes  into  account 
very  important  and  serious  constitutional  rights. 

And  I  think  if  this  committee  really  for  the  first  time  in  the  history 
of  the  country  said,  there  is  a  constitutional  right  which  we  are  gomg 
to  take  away,  that  is  really  making  a  veiy  serious  act. 

Senator  Bayh.  Well,  I  have  listened  to  very  intense  discussions 
presenting  divergent  views  as  to  where  life  begins,  and  the  competing 
rights  of  the  mother  and  the  child,  born  or  unborn.  I  guess  born  or 
unborn  is  not  subject  to  debate,  but  life  or  prelife  is. 

I  find  the  logic  very  compelling.  Once  the  child  gets  past  the  point 
of  recognized  viability — realizing  that  there  is  a  period  there  where 
people  can't  agree — we  are  talking  about  a  very  real  balancing  of,  by 
almost  any  definition,  two  lives. 

Of  course,  the  court  does  allow  the  States  to  intercede  in  that  last 
trimester. 

Ms.  ScHiFFER.  That  is  correct.  I  mean,  the  Supreme  Court  essen- 
tially says  that  at  that  point  balancing  between  the  two  lives  is 
appropriate. 
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Senator  Bayh.  But  the  Court  does  not  go  on  line  itself  saying  that 
once  you  get  past  the  point  of  viability  there  should  be  no  abortion. 

Ms.  SCHIFFER.  No. 

Senator  Bath.  But  leaving  the  States  to  interject  their  wisdom. 

Ms.  ScHiFFER.  What  it  reaUy  says  is  that  at  this  point  the  State 
can  make  regulations,  but  that  the  State  really  has  to  take  into  account 
the  two  lives,  and  it  can't  make  laws  or  regulations  which  infringe  on 
the  life  or  health  of  the  mother.  In  other  words,  that  the  life  and 
health  of  the  mother  throughout  the  pregnancy  is  a  very  important 
interest,  which  has  to  be  taken  into  account. 

Senator  Bayh.  Both  of  you  have  addressed  yourselves  here  and 
elsewhere  very  eloquently  to  the  right  of  the  mother  to  choose  in  this 
intricate  miracle  of  the  creation  of  life,  and  if  not,  it's  taking,  by  one 
definition  at  least,  the  termination  of  its  logical  development  by  an- 
other. What  role  should  the  father  have  in  making  this  choice? 

Ms.  CoLOM.  Well,  I  think  I  would  like  to  respond  to  that  from 
my  own  personal  experiences,  having  had  an  unplanned  pregnancy — 
and  I  have  a  beautiful  5-year-old  that  I  love  very  much  right  now. 
But  at  the  time  I  became  pregnant  I  was  a  student,  and  so  was  my 
husband,  in  college.  We  could  not  see  at  that  time  how  we  were 
going  to  take  care  of  a  child,  since  the  child  would  be  born  before 
either  of  us  would  be  graduated  from  college. 

It  was  a  joint  discussion  of,  what  will  this  mean,  will  we  be  able 
to  take  care  of  this  child;  but  in  the  end,  his  feeling  very  strongly  and 
my  feeling  very  strongly,  the  ultimate  decision  was  mine,  that  I  had 
to  take  into  consideration  in  my  decision  his  feelings,  and  how  he 
projected  we  could  carry  on  or  not  carry  on  Avith  the  child.  So,  the 
final  decision  was  my  decision  to  either  bear  the  child,  or  to  seek 
an  abortion. 

I  think  it  was  not  only  based  on  my  own  personal  belief,  my 
religious  belief,  and  my  owtii  feeling  that  I  had  the  skills  to  take  care 
of  the  child  eventually  that  I  made  the  decision  to  continue  the 
pregnancy.  But  I  think  for  a  lot  of  women,  when  you  look  forward 
and  feel  as  though  because  marriage — for  those  women  who  are 
married  when  they  get  pregnant — is  not  a  stable  situation,  it  becomes 
your  decision  to  really  determine  whether  or  not  you  are  going  to  be 
able  to  take  care  of  this  individual. 

Senator  Bayh.  It  is  very  interesting  to  hear  you,  who  are  very 
strongly  propounding  the  proposition  that  women  who  are  con- 
fronted \\dth  unwanted  pregnancy  should  have  the  right  to  terminate 
that  pregnancy.  However,  when  confronted  with  that  decision  your- 
self under  very  adverse  circumstances,  you  decided  against  exercising 
the  choice  of  terminating  the  pregnancy. 

Ms.  CoLOM.  I  exercised  the  choice. 

Senator  Bayh.  I  understand  that. 

Ms.  CoLOM.  That's  what  was  really  important,  I  had  the  option. 

Senator  Bayh.  There  has  been  a  good  deal  of  presentation  before 
our  committee  relating  to  concerns  of  women  prior  to  making  this 
choice.  Women  particularly  who  are  being  served  by  various  specific- 
ally governmen tally-financed  health  service  programs,  are  inade- 
quately counseled,  or  advised  relative  to  what's  about  to  happen, 
or  the  variety  of  abortions,  and  alternatives  to  abortion. 

Do  you  feel  there  is  a  legitimacy  in  some  instances  about  the  type 
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of  coimselinti — the  things  we  could  do  to  rectify  this,  if  you  do  feel 
this  is  a  legitimate  concern? 

Ms.  CoLOM.  I  didn't  hear  your  last 

Senator  Bayh.  Do  you  feel  that  is  a  legitimate  concern,  and  are 
there  steps  you  feel  we  could  take  to  deal  with  such  problems? 

Ms.  ScHiFFER.  I  think  none  of  us  are  opposed  to  having  the  maxi- 
mum amount  of  information  possible  given  to  women  who  are  con- 
fronting choices  about  their  health  and  their  lives.  It  has  been  my 
experience  that  in  a  number  of  Federal  laws  which  provide  for  family 
planning  services  there  are  very  explicit  provisions  that  a  full  range 
of  information  has  to  be  provided.  All  kinds  of  services  have  to  be 
made  available,  including  the  rhythm  method  and  so  forth  for  contra- 
ceptive services.  I  think  if  a  woman  is  told  only  that  she  has  the 
option  of  abortion  and  nothmg  else,  we  haven't  given  that  person 
full  choice.  In  fact,  we  have  no  opposition  at  all  to  counseling  pro- 
grams which  made  available  complete  information  about  what  was 
happening  to  people,  or  what  was  available. 

Ms.  CoLOM.  I  think  what  we  are  saying,  v/e  give  the  woman  all 
the  information  that  she  needs,  in  order  to  make  a  choice. 

Senator  Bayh.  By  your  definition  the  right  to  choose  would  be 
the  right  to  choose  based  on  an  educated  choice,  with  full  access  to 
all  information  available. 

Ms.  CoLOM.  Absolutely. 

Senator  Bayh.  Ms.  Schiffer,  you  mentioned  a  health  survey.  Do 
you  know  of  any  health  survey  that  has  gone  so  far  as  to  follow  the 
various  women  m  different  control  groups,  those  who  chose  abortion, 
and  those  who  chose  not  to  terminate  the  pregnancy,  with  respect 
to  the  psychological  impact  that  this  choice  one  way  or  the  other 
has?  I  mean,  we  have  the  raw  data — deaths  and  the  immediate 
illnesses. 

There  have  been  strong  presentations,  let  me  say,  on  both  sides. 
This  is  one  of  the  things  I  feel  is  very  difficult  to  deal  with;  people 
very  passionately  and  conscientiously  presenting  the  case  that  the' 
act  of  abortion  is 

Senator  Scott.  If  the  Chairman  will  yield  briefly.  A  few  minutes 
ago  I  merely  commended  the  witness  on  her  fine  presentation  of  one 
point  of  view,  and  had  mentioned  previously  being  new  on  the  com- 
mittee. Yet,  ever  since  the  Supreme  Court  rendered  its  decision  our 
office  has  been  swamped  with  mail.  We  have  had  people  \^Titing  us 
and  coming  into  the  office — my  State  being  just  across  the  river — 
and  call  onthe  telephone.  We  have  just  gotten  a  wide  variety  of  viewb. 
People  feel  very,  very  strongly  on  this  question. 

And  one  of  the  reasons  I  didn't  attempt  to  develop  further  thoughts 
from  the  present  witness  is,  it  would  be  cumulative  because  I  don't 
say  that  we  have  heard  everything  that  can  be  said,  but  we  have  heard 
an  awful  lot.  I  don't  think  there  is  any  main  thrust  that  hasn't  come 
before  my  office,  and  I  would  suspect  before  the  office  of  every  Member 
of  the  Senate. 

I  just  wanted  to  add  that,  since  the  chairman  was  talking  about  the 
vaiious  divergent  points  of  view.  I  even  had,  a  couple  of  weeks  ago, 
different  points  of  view  in  the  office  at  the  same  time;  there  were  no 
fisty-cuffs  at  all  during  that,  but  there  was  no  compromising  either 
between  those  points  oi  view.  Thank  you,  Mr.  Chairman. 
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Senator  Bayh.  We'll  have  to  get  one  of  these  that  says,  "The 
buck  stops  here." 

The  opmions  have  been  very  strong  that  the  act  of  abortion  itself, 
on  the  one  side,  has  created  a  psychiatric  mental  trauma  that  follows 
the  mother,  or  would-be  mother  or  family  through  life,  causing  all 
sorts  of  problems.  On  the  other,  equally  persuasive,  the  argument  has 
been  presented  that  the  act  of  an  unwanted  child  being  born  is  not 
only  borne  by  the  mother,  but  by  the  child. 

Do  you  know  of  any  studies  that  we  have  on  that? 

Ms.^ScHiFFER.  Well,  the  National  Academy  of  Medicine  study 
which  we  mentioned — and  which  I  will  certauily  be  delighted  to 
supply  this  committee — covers  that  very  issue.  It  makes  a  specific 
finding,  it  has  found  no  real  psychological  dislocation  from  people 
having  abortions,  and  in  fact  cannot  differentiate  people  who  have 
had  abortions,  their  psychological  state  around  the  tune  of  the 
abortion,  from  the  general  population  at  all. 

In  fact,  in  short,  the  specter  that  really  has  been  raised  of  great 
psychological  trauma  being  attendant  on  abortion,  it  really  does  not 
exist.  And  interestingl}^,  the  study  notes  the  great  stress  that  used  to 
exist  was  largel}^  a  function  of  people  having  to  have  illegal  abortions. 
As  we  all  know,  frequently,  engaging  in  an  illegal  act  is  a  great  stress  in 
itself.  Since  abortion  has  been  legalized,  (a)  they  became  safer  for 
health;  and  (b)  since  they  were  legal  the  psychological  stress  from  both 
of  those  factors  completely  dropped  off. 

Senator  Bayh.  We  put  that  study  in  the  record,  it's  been  awhile 
since  I  looked  at  it. 

Ms.  ScHiFFER.  I  wall  be  glad  to  provide  it  to  j^ou. 

Senator  Bayh.  That  deals  with  psychiatric  concerns,  or  psychologi- 
cal problems  at  the  moment,  as  I  recall. 

Ms.  ScHiFFER.  I  think  it  talks  about  long-range.  It's  not  a  study 
that  followed  people  over  a  great  number  of  years,  but  somewhat 
after  the  abortion. 

Senator  Bayh.  I'll  dig  that  out  and  refresh  my  own  memory  here. 

Ms.  Colom,  in  discussing  the  need  to  do  more  in  the  area  of  con- 
traception 3^ou  hit  on  an  area  that  I  expressed  some  concern  about 
when  some  of  the  parties  of  the  National  Institute  of  Health,  the  health 
services,  were  testifying ;  contraception  for  women  and  men. 

By  any  definition,  I  think  there  has  been  very  little  efi'ort  devoted 
to  providing  temporar}^  kinds  of  contraception,  the  kind  that  a  decision 
could  be  made  temporarily  by  husbands  and  wives  as  far  as  the  man  is 
concerned,  that  does  not  have  a  permanent,  lasting  impact  on  future 
planning. 

I  have  asked,  and  still  have  not  received  information  from  the 
officials  downtown  as  to  what  is  needed  to  make  a  major  effort.  It 
seems  to  me  if  we  were  as  committed  to  preventing,  giving  people  a 
choice,  3^ou  understand,  to  prevent  unwanted  pregnancies,  that  we 
do  have  the  capacity  to  solve  problems.  I  guess  I'm  sort  of  an  optimist 
in  our  ability  to  solve  problems  in  this  countrj^  I  tliink  we  could  have 
been  a  lot  further  on  clown  the  pike  to  making  the  issue  of  abortion 
at  least  not  as  important  a  decision  in  numbers  as  it  is  now.  Of  course, 
each  individual's  choice  is  still  important. 

I  don't  want  to  belabor  it,  but  one  last  question.  One  of  the  concerns 
I  have  had — and  I  have  expressed  this,  I  am  sure,  to  the  dissatisfaction 
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of  many  people — in  making  a  decision  like  this,  we  are  getting  the 
Federal  Government — if  we  were  to  proceed  with  a  constitutional 
amendment — involved  in  a  very  intimate  choice,  both  from  the 
standpoint  of  the  mother  and  father;  on  the  other  side  it's  a  very 
personal,  life-sustaining  choice  from  the  child's  standpoint. 

When  we  get  into  the  prohibition  of  certain  kinds  of  contraceptive 
devices  the  invasion  of  the  choice  goes  quite  a  bit  further  than  many 
people  stop  to  reflect.  Most  of  us  think  in  terms  of  abortion,  and  it's 
a  much  clearer  decision  when  you  think  of  a  surgical  operation.  Some 
of  the  devices  that  are  used,  saline  and  others,  later  on  in  pregnancy, 
prevent  a  live  birth.  That  is  normall}^  the  kind  of  definition  we  are 
thinking  about. 

But  if  one  adopts  the  definition  of  life  beginning  at  the  point  of 
conception,  I  sure  am  struggling  with  this  question,  I  find  it  difficult 
in  my  own  mind  to  think  in  terms  of  anything  but  very  early  stages 
of  life  if  you  talk  about  genes,  and  little  fingers  and  little  toes,  and 
that  kind  of  things. 

But  if  we  are  talking  about  the  use  of  lUD's,  for  example,  or  the 
"morning  after  pill",  there  are  very  strong  arguments  made  by  some 
people  that  these  do  not  prevent  fertilization  but  deal  with  prohibiting 
implantation  and  thus  terminate  the  life  cycle  once  contraception  and 
life  has  as  a  result  begun,  according  to  this  definition. 

Would  3^ou  care  to  observe,  just  from  your  perspective,  what  im- 
pact the  prohibition  of  using  this  kind  of  contraceptive  device  would 
have  on  women  generally? 

Ms.  CoLOM.  If  I  was  hearing  j^ou  correctly 

Senator  Bayh.  I'm  not  sure  I  said  it  very  well  because  I'm  strug- 
gling tln-ough  it. 

Ms.  CoLOM.  I  think  to  prohibit  in  any  way  a  woman's  choice  to 
use  a  particular  contraceptive  method,  or  to  opt  for  the  ultimate 
method,  which  would  be  an  abortion,  would  be  in  our  opinion  in- 
fringing upon  her  civil  rights. 

I  don't  know  if  I'm  responding  to  your  question  because  I'm  not 
sure  I  have  understood  it  clearly. 

Senator  Bayh.  What  I'm  saying  is — 'let  me  try  again.  There  are 
families  who  decide  they  don't  want  children,  they  don't  want  abor- 
tions. So,  they  use  certain  contraceptive  devices  which  do  not  prevent 
fertilization — -at  least  by  some  definitions — ^and  thus,  I  think,  by 
technical  interpretation  of  this  constitutional  amendment,  the  use  of 
these  devices,  lUD's,  or  the  "morning  after  pill",  would  in  fact  be  to 
abort  a  fetus. 

Does  that  compound  problems  for  the  numbers  of  families  or  women 
who  do  not  want  to  have  an  abortion,  but  would  be  prohibited  from 
using  devices  which  they  now  find  satisfactory-  toward  prevention  of 
pregnancy? 

Ms.  CoLOM.  I  think  it  would  compound  the  problem  for  these 
women.  Lois,  do  you  agree? 

You  know,  I  think  when  you  look  at  the  alternatives  that  women 
seek  besides  not  only  the  "morning  after  pill",  but  bu"th  control  pills 
and  lUD's,  that  these  are  the  methods  that  are  considered  the  most 
desirable,  not  necessarily  the  most  safe.  And  when  you  take  away 
these  methods  which  are,  again,  the  most  desirable  methods  of  birth 
control  or  contraceptives,  then  what  is  left  are  very  undesirable 
methods  of  contraception. 
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So,  I  think  it  would  really  be  an  additional  burden  on  those  families. 

Senator  Bayh.  Without  getting  involved  ia  the  lightness  or  wrong- 
ness  of  the  question,  I  find  it  is  much  easier  to  come  to  grips  with 
abortion  talking  about,  let's  saj^,  the  use  of  Federal  funds  specifically 
to  permit  saline  abortions  at  7  months  or  6  months.  It's  much  easier 
to  come  to  grips  with  that  than  to  come  to  grips  with  the  fact  the 
Federal  Government  gets  involved  with  the  bedroom  practices  of 
about  10  million  women  in  saying  we  are  going  to  prohibit  the  use  of 
certain  kinds  of  contraceptive  devices. 

As  I  said  before,  if  you  had  asked  me  a  year  ago,  or  a  little  more 
than  a  year  ago,  if  I  would  have  discussed  privately  with  you,  let 
alone  publicly  with  the  recorder  and  news  media  here,  the  process  of 
contraceptive  devices  and  implantations  I  would  have  said,  "You  are 
fooling  me,"  That  is  a  concern  I  have;  the  Federal  Government 
getting  involved  mth  a  lot  of  personal  decisions. 

But,  it's  our  responsibility  and  we  are  looking  at  it  and  struggling 
with  it. 

Thank  you  both  very  much. 

Ms.  CoLOM.  Thank  you,  we  appreciate  it. 

Senator  Bayh.  The  next  witness  is  Ms.  Betty  Friedan,  for  the 
National  Organization  of  Women.  We  have  struggled  with  several 
very  important  issues  as  far  as  the  women  of  our  country  are  concerned, 
and  I  think  it's  fair  to  say  Ms.  Friedan,  as  much  as  anybody 
in  America,  has  served  as  a  sentinel  well  in  advance  of  the  main  body 
of  national  thought,  relative  to  the  importance  of  making  full  equality 
of  rights  in  a  broad  area  available  to  American  citizens  who  happen 
to  be  women. 

We  appreciate  very  much  your  being  here,  Ms.  Friedan. 

STATEMENT  OF  BETTY  FRIEDAN 

Ms.  Fkiedax.  Mr.  Chairperson  and  members,  I'm  very  glad  to  be 
here  today  to  express  my  concern  on  the  constitutional  amendment 
that  would  outlaw  legal  medical  abortion  in  the  United  States. 

I  am  Betty  Friedan,  the  mother  of  two  sons  and  a  daughter  of 
childbearing  age,  and  I  speak  here  for  NOW,  the  National  Organiza- 
tion for  Women  with  close  to  50,000  members  hi  500  cities  and  suburbs, 
of  which  I  was  the  founding  president. 

Since  the  founding  of  NOW  in  1966  —and  I  drafted  a  statement  of 
purpose  at  that  time  in  Washington,  a  statement  of  purpose,  "To 
take  action  to  bring  women  into  full  participation  in  the  main- 
stream of  American  society  now,  assuming  all  the  privileges  and 
responsibilities  thereof  in  fully  equal  partnership  with  men." 

Now,  it  was  clear  to  us  from  1966— nearl}^  10  years  ago  —that  we 
had  to  confront  the  right  of  the  woman  to  control  her  own  body.  And 
in  the  very  first  year  of  our  organization,  struggling,  the  beginning  of 
the  great  movement  that  has  now  spread  from  this  country  to  the 
world,  in  which  I  think  this  country  can  take  some  pride  in  pioneering, 
this  modern  women's  movement. 

We  have  had  to  struggle  that  first  year  with  two  very  crucial 
questions,  one  was  the  Equal  Rights  Amendment  to  the  Constitution, 
which  was  considered  controversial  by  some  labor  unions,  male- 
dominated  labor  unions  that  wanted  to  protect  women  from  equal 
opportunity ;  and  we  had  to  consider  the  question  of  abortion  because 
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there  M^as  a  scrowino;  feeling  amongst  women  generally  that  equal 
participation  in  society  was  not  possible,  really,  if  they  couldn't 
control  their  own  body,  that  women  had  to  live  their  adult  life  in 
the  fear  of  an  unwanted  pregnancj^  And  the  state  of  technological 
advance  of  birth  control  at  this  time,  and  even  more  10  j^ears  ago 
was,  you  had  to  have  a  birth  control  of  last  resort,  access  to  abortion 
which  was  then  outlawed  by  criminal  statute  in  every  State. 

We  had  an  agonized  debate  on  this.  And  on  that  question  of  abor- 
tion, of  course,  the  Catholic  Church  and  the  Catholic  among  us  had 
religious  views.  I  remember  very  well  nuns  who  were  among  our 
founding  members  who  said,  "You  cannot  pass  the  decision  off  on 
us,  or  use  the  Catholic  Church  to  prevent  coming  to  a  decision  that 
needs  to  be  made." 

And  I  remember  presiding,  in  1967,  at  the  first  actual  convention 
of  NOW  when  we  gave  a  whole  day  to  debate  as  a  constitution  by 
denying  the  women  the  right  to  a  legal  medical  abortion,  which  the 
Supreme  Court  has  decreed  in  interpreting  the  Constitution  and  the 
Bill  of  Rights. 

See,  when  the  women's  movement  began  to  put  this  issue  in  its 
most  fundamental  terms,  the  right  of  the  woman  to  choose,  this  was 
what  in  effect  illuminated  the  issue  and  finally  led  to  the  passage  of 
the  law  in  New  York  State,  and  I  believe  to  the  climate  of  opinion 
that  led  to  the  Supreme  Court  decision.  Women  had  not  been  in  a 
position  to  assert  their  right  to  choose,  they  had  not  had,  I  suppose, 
the  ps^'^chic  independence,  nor  the  political-economic  independence; 
women  were  53  percent  of  the  adult  voting  population  of  the  United 
States. 

And  somehow  in  this  modern  women's  movement,  when  we  began  to 
assert  our  full  personhood,  and  asserting  our  full  personhood,  to  look 
around  and  see  the  society  was  structured  against  us,  and  we  could 
then  say,  "We  are  people,  and  therefore  we  are  entitled  to  the  same 
rights  and  opportunities  as  other  people,  the  American  human  birth 
right." 

We  then  had  to  confront  this  imique  thing,  the  question,  the  right 
of  the  woman  to  control  her  own  body  because  without  this  right  it  is 
not  possible  for  a  woman  to  really  use  her  other  rights  and  equality. 
And  we  did,  I  believe,  establish  this,  this  new  assumption  of  our  full 
personhood.  It  is  being  accepted  now  in  law,  in  new  morality,  new 
theology,  this  assumption  of  new  personhood. 

Now,  a  year  ago  I  went  to  see  the  Pope  because  these  constitutional 
amendments  had  come  up,  and  there  seemed  to  be  an  attempt  to 
polarize  the  Catholic  Church  against  the  women  of  America.  And  j^et 
I  knew  from  the  polls  that  Catholic  women  in  even  greater  degree 
than  non-Catholic  women  were  availing  themselves  of  safe,  legal 
medical  abortions,  and  believed.  Catholics  as  much  as  other  Ameri- 
cans, in  the  right  of  women  to  choose. 

But  I  went  to  see  the  Pope  and  I  said  that  I  came  in  the  hope  that 
the  church  would  confront  in  new  theological  terms  the  full  personhood 
of  wom.en,  and  then,  when  that  happened,  many  problems  that  were 
oppressing  Avomen  and  tearing  the  church  apart  would  be  seen  in  a 
different  light  and  could  be  solved. 

And  I  do  believe  that  our  Constitution,  which  is  perhaps  the  most 
advanced  document  in  the  world  in  asserting  the  full  personhood  of 
people,  and  has  shown  its  ability  to  evolve  as  technology  and  human 
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history  evolve,  to  make  the  rights,  and  opportunities,  responsibilities 
of  full  personhood  available  to  anyone,  and  has  in  this  issue  of  abortion 
confronted  this  issue  of  full  personhood  of  women,  the  importance 
of  this  to  the  whole  world. 

Very  fundamental  rio;hts  of  women  are  involved  here.  I  know  that 
in  the  long  months  of  testimony  that  you  have  taken  many  issvies 
have  been  raised,  you  know,  about  the  right  to  life,  the  cjuestion  of 
the  fetus,  ver}^  intricate  theological  questions  and  medical  questions. 
I  remind  you  of  certain  fundamental  facts,  that  the  lives  of  women — 
there  may  be  a  question  when  life  begins.  The  Supreme  Court, 
you  know,  accepted  the  definition  that  life  begins  when  the  new 
organism  can  survive  outside  the  body  of  the  mother;  many  people 
cannot  agree  on  that.  But  I  guess  there  would  be  no  argument  from 
anyone  that  a  woman  old  enough  to  bear  a  chikl  is  a  full  person  and 
has  a  right  to  life. 

And  when  we  know  that  in  the  years  after  passage  of  the  first  of 
the  laws,  legalizing  medical  abortion  in  New  York  State,  and  then 
the  Supreme  Court  decision  in  1973,  that  maternal  mortality  has 
fallen  to  an  alltime  low;  that  deaths  of  women  from  childbirths  related 
causes,  that  aseptic,  butcher-type  abortions  were  the  main  cause — 
that  the  deaths  of  women  fell  to  an  alltime  low;  that  the  deaths  of 
women  related  to  such  causes  were  reduced  by  700  percent,  you 
know,  over  those  years,  then  the  fundamental  right  to  life  of  the 
woman  is  involved  here. 

Any  attempt  to  rewrite  the  Constitution  to  outlaw  woman's  right 
to  choose  in  the  matter  of  spacing  her  children,  making  the  decision 
whether  and  when  to  have  a  child;  the  outla^nng  to  women  of  safe, 
legal  access  to  abortion  would  mean  death,  forced  childbirth,  forced 
deaths  of  women,  and  then  also,  primarily  poor  women. 

These  are  fundamental  facts  of  life,  they  are  not  supposition  and 
they  are  not  fear,  a^ou  know.  Deaths  of  women  would  be  involved 
from  forced  childbearing  if  we  return  to  a  practice  of  forcing  women 
to  illegal,  unsafe  abortions  because  it's  not  a  question,  we  know  from 
this  country  and  other  countries,  whether  or  not  women  vdW  have 
abortions  if  they  do  not  \\dsh  to  bear  children;  it  is  a  question  of 
whether  they  shall  have  safe,  legal  medical  help  in  abortion  as  the 
last  form  of  birth  control. 

In  the  last  few  years  I  have  been  increasingly  invited  to  other 
countries  where  the  women's  movement  is  spreading;  helping 
them  organize  women's  groups.  I  have  just  returned  from  Mexico 
from  the  International  Conference  of  International  Wom^en's  Year. 
And  one  could  feel  a  certain  amount  of  pride  in  being  an  American  at 
this  Mexico  Conference,  the  International  Women's  Year  after  several 
j^ears  in  which,  you  know,  the  dirty  linen  of  America  has  been  aired 
publicly  and  internationally  because  the  U.S.  Government's  laws  as 
a  result  of  the  women's  movements  in  the  United  States,  I  believe, 
are  considered  pioneering  for  the  world. 

In  Mexico  the  right  of  individuals  and  couples  to  decide  responsibly 
when  and  whether  to  have  children,  to  space  their  children,  the 
inviolability  of  the  human  body  as  a  right,  and  therefore  the  inviola- 
bility of  the  woman's  body  were  adopted  in  that  declaration  in 
Mexico.  And  one  learned  in  Mexico  and  from  women  in  other  coun- 
tries, as  I  learned  in  Bucharest  last  summer  at  the  Population  Con- 
ference, and  learned  in  Brazil  and  other  countries,  Italy,  where  I  have 
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been  in  recent  years — in  Bucharest  last  year  I  learned  a  woman  had 
to  be  40  years  old  and  have  four  children  before  she  was  granted  the 
right  to  abortion,  the  right  to  a  safe,  medical  abortion — and  that  was 
the  main  method  of  birth  control  there — -because  the  government, 
the  Communist  government  of  Romania  had  decided  that  more 
children  were  needed  for  the  army  and  for  the  labor  force.  Women 
were  breeders. 

And  again,  the  importance  of  the  right  of  the  woman  to  choose, 
whether  the  Nation  needs  fewer  or  more  children,  seems  so  essential. 
And  we  in  this  country  have  pioneered  in  the  assertion  of  this  right. 
Now  Ital}^,  France — Italy,  where  there  was  an  incredible  number  of 
deaths  from  abortions  each  year  because  birth  control  was  not  avail- 
able, have  abortion  laws,  have  been  following  our  lead. 

I  heard  South  American  women,  Latin  American  women  discuss  it 
as  the  most  profound  need  of  women  in  their  countries,  education  to 
liberate  them  from  illiteracy  and  the  right  to  control  their  own  body. 
We  have  pioneered  in  this,  we  have  pioneered  in  this  for  the  world. 
And  we  can  be  proud,  the  women  in  America  who  have  done  the 
moving,  and  the  legislators  in  the  Congress,  in  the  House  and  the 
Senate;  and  the  Supreme  Court  of  the  United  States  who  have 
accepted  their  responsibility  in  delineating  the  rights  of  women,  and 
interpreting  the  Constitution  to  protect  them.  We  can  be  proud  of 
this  in  the  world,  and  I  would  hope  that  we  will  not  go  back  on  that 
record,  that  we  will  not  go  back  on  this  record. 

There  is  interesting  evidence,  also  having  to  do  with  the  right  of 
children,  the  right  of  children  to  be  born  wanted  by  parents,  loving 
and  responsible  parents.  I  believe,  you  know,  that  women's  liberation 
and  the  women's  movement  is  onlv  one  stage  in  human  liberation,  and 
that  as  we  confront  these  issues,  have  taken  control  of  our  own  lives 
confronting  conditions  that  oppress  women,  we  move  into  a  new  era 
of  politics  where  we  can  confront  questions  that  have  not  been  con- 
sidered political  before.  We  consider  the  qualit}^  of  human  life  as  a 
prioritj'^,  the  right  of  children  to  be  born  wanted. 

I  know  you  may  have  heard  of  this  before,  but  there  is  real  evidence 
that  the  actual  murders  of  children,  that  the  cliild  abuse,  the  battered 
child  syndrome  that  has  received  so  much  publicity  of  late,  that  these 
are  primarily  the  horrors  of  unwanted  children — unwanted  children. 
It  is  a  crime — it  is  a  crime  really  to  children  and  to  the  quality  of 
human  life  to  force  the  births  of  unwanted  children.  Those  are  the 
children,  from  studies  from  even  our  own  Institute  of  Health,  the 
unwanted  children  are  the  children  that  are  going  to  be  abused;  they 
are  the  children  more  likely  to  die  because  infant  mortality  has  also 
significantly  decreased  since  we  have  safe  legal  abortion.  Those  are 
the  children  that  will  be  battered;  those  are  the  children  that  are 
likely  to  grow  up  criminally  delinquent,  or  violent  themselves. 

So,  in  the  interest  of  quality  of  human  life  and  respect  for  human 
life,  as  well  as  on  behalf  of  the  fundamental  right  of  women  to  choose, 
I  would  urge  that  you  do  not  consider,  or  report  out  any  of  these 
constitutional  amendments  that  would  deny  the  right  of  women  to 
safe,  legal  medical  abortion. 

Senator  Bayh.  Well,  thank  you  veiy  much,  Ms.  Friedan.  I  under- 
stand, since  we  are  in  session  now,  we  may  be  operating  under  some 
time  constraints.  Therefore,  I  think  I  will  not  ask  any  questions  so 
that  we  can  terminate  today's  hearing. 
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I  appreciate  your  taking  the  time  to  be  with  us.  I  tliink  you  pretty 
well  covered  the  area,  it  really  doesn't  require  much  further  inter- 
rogatory. 

Senator  Scott? 

Senator  Scott.  Mr.  Chairman,  I  would  like  to  just  phi-ase  one  ques- 
tion. As  I  understood,  Ms.  Friedan,  you  referred  to  children's  rights 
to  be  wanted  and  to  be  loved.  This,  then,  is  in  contradiction  to  the 
views  of  the  right  to  life  group.  We  have  an  issue  here  between  your 
feelings  and  the  feelings  of  the  people  you  represent,  and  the  feelings 
of  the  right  to  life  group ;  is  this  an  accurate  thought? 

Ms.  Friedan.  Well,  you  see,  my  whole  testimony,  I  would  say,  for 
the  women's  movement,  is  based  on  a  fundamental  rebpect  for  human 
life,  including  the  full  human  personhood  of  woman,  which  has  never 
really  been  asserted  before. 

And  the  question  of  the  endless  cham  of  life,  you  know,  from  dust 
to  dust,  or  Adam,  you  know,  R.  &  A.,  D.  &  A.,  as  it  is,  immemorially, 
this  is  endless,  when  is  the  beginning  and  when  is  the  end,  that  is  a 
question  of  millions  of  years. 

But  when  we  are  dealing  with  the  person,  with  persons,  you  know, 
and  with  human  hfe,  there  is  no  question,  it  seems  to  me,  there  can  be 
no  question  that  women  who  are  old  enough  to  bear  a  child  are  people; 
they  must  be  defined,  accepted  as  people. 

We  are  aware  that  the  Judeo-Christian  tradition  has  not,  in  its 
theology,  has  not  fully  accepted  the  personhood  of  the  woman,  and 
that  theolog}^  is  being  rewritten  to  come  to  terms  with  the  personhood 
of  woman. 

Our  Constitution  was  reinterpreted  in  1973  to  affirm  the  full  person- 
hood of  woman,  and  the  Supreme  Court  then  said  that  the  right  of 
woman  to  control  her  own  body,  and  to  choose  privacy  in  the  matter 
of  bearing  children  was  far  more  fundamental  than  many  of  the  rights 
guaranteed  in  the  Bill  of  Rights.  But  the  fact  is,  the  Constitution 
hadn't  been  wiitten  by  women  as  well  as  men,  and  when  this  Constitu- 
tion was  written  this  coimtry  and  this  government  was  viable  for  the 
people  that  were  men. 

The  assertion  of  the  right  of  personhood  of  women  is  where  I  would 
argue  with  those  who  have  been 

Senator  Scott.  Mr.  Chairman,  I  am  not  attempting  to  disagree 
with  the  position  of  the  witness,  I  think  she  has  made  a  very  fine 
presentation  of  her  point  of  view.  The  onl}^  question  or  real  observa- 
tion 'I  was  making  was  that  her  point  of  view  with  regard  to  the  right 
of  children  to  be  born  into  homes  where  they  are  loved  and  wanted  is 
in  direct  contrast  mth  the  right  to  life  of  the  unborn  child. 

I  appreciate  the  comments,  and  I  realize  the  chairman  is  attempting 
to  abide  by  the  rules  of  the  Senate.  I  have  no  further  questions, 
Mr.  Chairman. 

Senator  Bayh.  I  appreciate  the  fact  that  we  have  now  clarified 
that  Ms.  Friedan  is  not  her  testifying  for  right  to  life. 

Ms.  Friedan.  I  am  testifying  for  the  right  to  human  life  and  full 
personhood  of  woman. 

Senator  Bayh.  Perhaps  we  shouldn't  make  light  of  that,  it  is  a  very 
important  part  of  the  issue. 

Our  final  witness  today  is  Prof.  David  W.  Louisell,  the  Elizabeth  Jos- 
selyn  Boalt  professor  of  law  of  the  University  of  California,  Berkeley. 
Professor,  we  appreciate  your  being  with  us  this  morning. 
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STATEMENT  OF  PEOF.  DAVID  W.  LOUISELL 

Mr.  LouiSELL.  Thank  yoii  Mr.  Chairman,  Senator  Scott: 

Senator  Bayh.  I  notice  that  Reverend  Brown  and  you  were  con- 
versing. Are  you  together,  w^ould  j^ou  hke  him  to  join  you  in  A'our 
testimony? 

Mr.  LouiSELL.  Mr.  Brown  has  some  very  current  medical  infor- 
mation that  has  been  extremely  helpful  to  me  in  my  conference  with 
him  this  morning.  If  he  would  hke  to  come  up  here,  I  would  be  glad 
to  have  him. 

Senator  Bayh.  I  don't  suggest 

Mr.  LouiSELL.  He  is  not  formally  associated  with  me  in  an}'^  wa}^ 

Senator  Bayh.  You  just  handle  that  any  way  you  see  fit. 

Mr.  LouiSELL.  My  work  as  a  law  professor  has  included  medical- 
legal  books  and  articles,  and  of  course  I  have  been  a  lifelong  student 
in  my  professional  career  of  the  Supreme  Court  and  of  the  Consti- 
tution. 

The  last  several  years  I  have  been  producing  a  series  of  cassettes 
on  the  work  of  the  U.S.  Supreme  Court,  and  it  has  given  me  occasion 
to  observe,  I  think,  rather  acutely,  one  of  the  principal  criticisms  so 
well  emphasized  by  Senator  Scott,  of  the  Boe  &  Doe  decisions,  the 
putting  aside  in  some  degree,  at  least,  and  wholly  so  with  respect  to 
other  States,  the  law  of  all  50  of  the  States,  not  to  mention  the  Dis- 
trict of  Columbia  and  the  Federal  territories  by  what  can  only,  I 
respectfully  submit,  be  called  what  a  dissenting  justice  called 

Senator  Bayh.  Excuse  me,  that  is  not  the  first  Supreine  Court 
decisioii  that  many  States  have  very  strongly  felt  put  aside  their 
right  to  legislate. 

Mr.  LouiSELL.  That  is  very  true,  Mr.  Chairman,  there  have  been 
other  acts  of  the  Court  that  "have  been  regarded  with  resentment,  of 
course.  But  I  think  this  is  the  only  one,  to  my  knowledge,  where  the 
Court  has  actually  been  so  pervasive  and  comprehensive  on  such 
a  nebulous  and  uncertain  basis.  In  fact,  a  careful  reading  of  the 
court's  opinion,  does  it  not  reveal  an  uncertainty  as  to  where  that 
new  found  right  of  privacy  and  complete  supercession  of  the  right  to 
life  was  found  in  the  Constitution?  At  one  time  the  Court  seemed  to 
think  it  was  in  the  penumbra,  so  to  speak  of  the  9th  and  10th 
amendments;  at  another  time  as  a  matter  of  due  process  of  law. 

This  new  right  of  privacy,  the  supercession  of  the  laws  of  all  States, 
even  in  the  Court's  mind,  is  certainly  not  founded  upon  anything 
specific,  but  is  even  in  the  court's  mind  founded  ona  very  uncertain 
basis. 

Ms.  Colom's  counsel,  I  believe,  made  reference  to  another  of  the 
Court's  most  serious  errors  from  a  historical-factual  viewpoint  in 
saying  that  the  laws  of  the  19th  century  were  to  protect  only  the 
mother  because  of  the  danger  of  surgery,  and  so  forth.  My  recollection 
is  that  every  one  of  those  laws  included  abortion  by  the  taking  of 
drugs,  which  would  have,  of  course,  no  immediate  surgical  implications. 
I  would  like  to  refer  to  the  fact  that  there  will  be  published  very 
soon  by  a  student  of  the  University  of  California,  Berkeley — some- 
times I  think  it's  refreshing  to  hear  from  the  young  instead  of  always 
from  their  teachers — an  article  in  its  Law  Review  which  may  be 
available  to  you,  Mr.  Chairman,  and  your  subcommittee,  by  early 
September,  that  will  expose  some  of  these  strictly  factual  errors  in  the 
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Court's  rationale,  expose  them  with  specificity  and  not  generalized 
talk. 

In  response  to  another  question,  I  believe  that  counsel  pointed  out 
that  when  it  came  to  the  state  of  viabilitj  of  the  unborn,  the  fetus, 
which  the  Court  set  about  the  seventh-month,  28  weeks,  and  which, 
incidentally,  parenthetically  I  may  remark,  more  recent  learning  has 
made  already  obsolete  because  it  is  more  like  20,  or  21  weeks,  rather 
than  28 ;  but  putting  that  aside,  what  kind  of  balancing  even  during  the 
last  trimester  did  the  Court  undertake?  I'm  not  going  to  spend  time 
discussing  the  opinions  in  detail;  you  are  tln'ouglily  familiar  with  them, 
and  you  know  that  when  you  take  into  account  all  of  the  factors  that 
the  Court  says  are  properly  taken  into  account  by  the  physician  in  the 
exercise  of  his  medical  judgment  in  the  decision  to  perform  an  abortion, 
physical,  psychological,  emotional,  familial,  and  so  forth,  that  even 
during  the  last  trimester,  speaking  reaUstically,  there  is  no  protection 
for  the  unborn — speaking  realistically. 

Now,  you  people,  as  I  have  said,  you  Senators  are  thoroughly 
acquainted  mth  all  the  nuances  of  the  Roe  v.  Doe  decisions;  many  of 
the  witnesses  have  discussed  them  in  detail,  and  I  will  only  say  of 
them,  rather  than  repeat  my  own  detailed  convictions  about  them, 
that  I  can  invoke  here,  I  think,  with  accuracy  and  meaningfulness, 
the  observation  of  the  master  observer  of  the  human  scene,  Shakespeare 
himself,  where  in  his  "Macbeth"  he  put  it,  "Confusion  now  hath  made 
his  masterpiece." 

I  think  that  represents  not  only  people  wdth  my  particular  philosphic 
orientation  to  the  whole  problem  of  abortion,  but  those  who  ai*e  really 
sympathetic  to  a  much  more  permissive  abortion  than  that  historically 
permitted  under  American  statutes,  for  example.  Professor  Ely  of 
Harvard,  that  this  is,  from  a  lawj^er's  standpoint,  the  masterpiece 
of  confusion. 

Now,  Avhat  has  happened  in  the  aftermath  of  this  confusion?  Again, 
I  think  it  has  been  adequately  called  to  j^our  attention,  and  I  will  not 
spend  unnecessary  time,  but  only  briefly  refer  to  what  has  gone  on  in 
the  lower  Federal  Courts  in  obeisance  to  Eoe  v.  Doe.  First  of  all,  the 
holding  that  the  municipal  hospitals,  maintained  by  the  compulsion 
on  the  taxpayer,  must  provide  abortions  when  they  provide  medical 
services  and  surgery.  You  are  acquainted  with  those  cases. 

Think  of  it,  we  were  told  in  the  eai-ly  aftermath  of  Boe  v.  Doe,  "Don't 
worry,  there  wall  be  no  compulsion  on  those  who  don't  believe  in 
abortion."  Already  we  have  these  holdings  that  the  taxpayer  nmst 
contribute  to  what  he  regards — if  he  does  so  regard  it— as  homicide. 

Secondly,  it  has  now  been  established  that  medicaid  must  pay  for 
abortion.  And  won't  this  be  a  continuing  requirement  until  we  get 
relief  from  Boe  v.  Doe?  And  already  I  have  noticed,  Mr.  Chairman, 
your  very  pertinent  reference  to  the  problems  of  the  father.  The 
problem  of  the  father  of  the  unborn  child,  and  to  which  I  would  add 
the  problem  of  the  parent  of  a  minor  applicant  for  abortion.  No 
right  whatsoever  in  such  a  father;  no  right  whatsoever,  apparently, 
in  such  parents  of  a  minor  child. 

Rome  had  its  doctrine  of  paterfamilias,  utter  right  of  disposition  in 
the  father  of  the  child.  Is  ours  to  be  "materfamihas"? 

I  completely  sjmipathize  and  admire  so  much  of  what  Ms.  Friedan 
has  said  about  the  rights  of  the  mother,  she  is  No.  1  person  in  the 
picture.  But  how  about  the  rights  of  that  unborn  child?  How  about 
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the  rights  of  the  father?  And  if  the  pregnant  woman  is  a  minor,  how 
about  the  rights  of  the  parent  of  that  minor? 

To  refer  to  another  development  in  the  cases,  a  startUng  develop- 
ment from  a  Federal  court  in  the  State  of  Alabama,  which  in  effect 
means — and  I  think  that  has  already  been  called  to  your  attention— 
that  the  right  to  free  abortion  must  be  accepted  as  settled  social 
policy  of  the  community. 

An  Alabama  school  board  tried  to  discipline  an  unmarried  teacher 
in  some  way  for  pregnancy,  believing,  I  suppose,  that  one  teaches 
not  only  by  what  he  or  she  says,  but  by  what  he  or  she  does.  This  was 
absolutely  forbidden  by  Roe  v.  Doe  because  of  her  access  to  abortion. 

Senator  Bayh.  Just  a  minute.  Aren't  we,  Professor,  talking  about 
two  entirely  different  things? 

Mr.  LouiSELL.  I  don't  think  so,  Mr.  Chairman. 

Senator  Bayh.  I  find  difficulty  in  relating  a  school  board  policy 
relative  to  pregnancy,  or  lack  of  pregnancy,  and  the  way  teachers 
are  treated  as  a  result  thereof,  to  the  theory  of  Roe  v.  Doe. 

Mr.  LouiSELL.  Well,  the  court  didn't  find  it  difficult.  The  court 
took  the  viewpoint  that  there  was  an  absolute  right  to  have  an  abortion 
because  of  Roe  v.  Doe,  and  therefore  it  is  utterly  impermissible  for 
the  school  board  to  take  into  account  the  pregnancy  of  an  unmarried 
teacher  in  any  way  in  the  government  of  that  school  community. 
Read  that  case 

Senator  Bayh.  There  are  other  cases  that  go  beyond  that  narrow, 
specific  factual  case  in  which  there  has  been  a  difference:  in  leave 
policies,  employment  policies,  even  the  ability  to  go  ahead  for  a  minor 
girl  or  young  woman  to  get  an  eduction  based  on  what  I  feel  is  dis- 
criminatory tj-eatment,  the  result  of  pregnancy. 

Mr.  LouiSELL.  I  would  have  to  know  exactly  the  case  you  have  in 
mind,  Mr.  Chairman.  But  it  seems  to  me — of  course,  I  don't  refer  to 
this  Alabama  Federal  case  as  the  most  significant  case,  but  only  as 
representing  a  pervasive  influence  of  Roe  v.  Doe.  In  a  way  that  runs 
counter,  in  my  judgment,  to  what  heretofore  has  been  taken  as  a  Fed- 
eral policy  of  this  Government  in  respect  to  the  authority  of  local 
school  boards. 

But  perhaps  much  more  significant  than  that  is  what  the  Court  did. 
Senator  Scott,  in  your  home"  State  of  Virginia  just  a  few  days  ago,  I 
believe  on  June  16.  It  now  refuses  m  Biglow  against  Vhginia,  it  now 
refuses  to  permit  a  State  to  curtail  the  commercial  exploitation  cf 
permissive  abortion.  That  decision  is  not  yet  available  in  the  advance 
sheets,  but  it  is  in  the  June  16  issue,  I  believe,  of  U.S.  Law  Week, 
Bigelow  against  Virginia. 

The  Virginia  Supreme  Court  took  the  position  that  Vii'gmia  very 
reasonably  could  defer  to  its  own  legislature  to  prevent  commercial 
exploitation  of  abortion.  Oh,  no,  the  U.S.  Supreme  Court  says  again, 
"This  is  an  undue  infringement  on  first  amendment  rights  of  recourse 
to  information  about  out-of-State  commercial  abortion." 

Mr.  Chau-man,  I  respectfully  submit  to  you  that  this  problem,  this 
terribly  difficult  problem  that  has  aroused,  as  you  have  already 
pointed  out  todaj^,  a  passion,  a  clash  of  intellect  unlike  few  similar 
problems  in  American  history,  won't  go  away.  You've  got  to  go  back 
to  slavery  to  find  an  analog. 

Senator  Bayh.  Let  me  just  make  certain  that  I  understand,  excuse 
me  for  interrupting. 
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Mr.  LouisELL.  Certainly. 

Senator  Bayh.  The  case  about  advertisement  in  the  abortion  area, 
was  that  based  on  first  amendment  rights,  or  was  that  based  on  the 
Boe  V.  Doe  logic? 

Mr.  LouiSELL.  It's  really,  I  think  the  most  accurate  answer  to 
that,  Mr.  Chairman,  it's  really  based  on  both  because  although  the 
Court — writing  again  by  Justice  Blackmun — is  ver^'  definite  about 
the  first  amendment's  applicability,  even  to  a  commercial  newspaper 
publication,  the  legality  of  what  the  newspaper  was  publishing  in 
violation  of  Virginia  law  was  grounded  in  Roe  and  Doe. 

Senator  Bayh.  This  is  a  complicated  enough  case  without  us 
strajdng  into  some  of  the  nearer  by-ways  of  this  issue  and  others 
closely  related  to  equall}^  sensitive  areas.  Couldn't  you,  as  a  consti- 
tutional scholar,  make  a  pretty  good  case  that  a  State  shouldn't 
prohibit  that  kind  of  advertisement  on  first  amendment  rights? 

Mr.  LouiSELL.  Once  one  has  accepted  Roe  and  Doe's  wiping  out 
of  all  the  abortion  laws,  the  answer  is,  yes. 

Senator  Bayh.  Now,  you  are  a  very  learned  constitutional  scholar, 
and  you  are  not  going  to  sell  yourself  that  short  that,  absent  Roe  v. 
Doe,\e  can  make  a  pretty  darned  good  Supreme  Court  case  on  first 
amendment  rights  for  that  kind  of  advertisement. 

Mr.  LouiSELL.  But  the  basis,  Mr.  Chairman,  of  the  rationale  of  the 
Court,  as  I  get  it,  is  that  this  first  amendment  right  was  to  seek  some- 
thing that  is  now  protected  in  its  legality  by  Roe  and  Doe  by  the 
Court's  undermining  of  the  abortion  law. 

Senator  Bayh.  Well,  the  fu'st  amendment — it's  not  up  to  me  to 
argue  this  case  with  3^ou,  but  as  I  remember  my  constitutional  law, 
first  amendment  rights  are  on  a  much  different  basis  than  this  Roe 
V.  Doe  logic.  It  has  been  subject  to  a  great  deal  of  concern,  and  what 
it  was  based  on. 

Mr.  LouiSELL.  You  are  right  in  that  distinction,  but  the  point,  it 
seems  to  me,  that  the  Court  seems  to  be  relying  upon  was  this,  of 
course  this  prohibition  of  Vhginia  law  would  have  been  a  legitimate 
prohibition  in  the  days  before  the  legality  of  permissive  abortion.  It 
would  have  been  a  legitimate  regulation  of  an  inducement  to  Virginians 
to  go  to  another  place  and  have  an  illegal  procedure  performed. 

Senator  Bayh.  Legal  procedure  where? 

Mr.  LouiSELL.  Now,  in  the  light  of  Roe  and  Doe 

Senator  Bayh.  It  wasn't  illegal  where  it  was  being  performed. 

Mr.  LouiSELL.  In  abortion  clinics  in  New  York. 

Senator  Bayh.  I  must  say,  I  find  it  rather  tenuous  logic,  with  all 
respect,  to  suggest  that  an  advertisement  in  a  newspaper  suggesting 
an  abortion  in  a  State  where  it's  legal,  would  be  a  violation  of  the 
Virginia  law  which  says  3'ou  cannot  have  an  abortion  in  Virginia. 
There  is  nothing  illegal  about  that  kind  of  advertising. 

Mr.  LouiSELL.  I  don't  suggest  that,  only  that  Roe  and  Doe  provides 
nexus  for  application  of  the  first  amendment  thinking. 

Senator  Bayh.  Well,  let's  not  get  involved  in  that,  but  I  must  say, 
if  you  were  called  to  argue  that  case  on  another  ground,  you  could  do 
a  darned  good  job  of  it. 

Mr.  LouiSELL.  I  only  really  intended  to  solicit  your  own  careful 
attention  to  that  case. 

Senator  Bayh.  And  j^ou  got  it. 

Mr.  LouiSELL.  And  what  the  courts  are  doing  in  this  area. 
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Senator  Bayh.  I  just  want  to  say  that  the  burden  beuig  carried  by 
Roe  V.  Doe  is  substantia]  enough  if  we  confine  it  to  what  Roe  v.  Doe 
was  trying  to  get  at.  It  is  not  necessary  to  load  it  up  with  other  cases. 
I  feel  it's  much  more  difficult  to  tie  the  logic  together. 

Mr.  LouisELL.  Well,  you  will  notice  how  it  has  already  taken  on 
significance  as  an  abortion  case  in  the  very  way  it  is  keynoted  by  the 
publication.  The  case  of  Biglow  against  Virginia  in  43  Law  Week, 
page  4734 

Senator  Bayh.  Do  we  have  a  specific  citation  of  the  case  itself, 
rather  than  the  Law  Week  reference  to  it? 

Mr.  LouisELL.  Its  appearance  in  the  Law  Week  is  an  actual  publi- 
cation. It  is  not  3^et  out  in  any  of  the  other  advance  sheets. 

Senator  Bayh.  Well,  perhaps  after  it  comes  out,  I  will  study  it  in 
detail.  Maybe  you  can  go  back  and  look  at  it  to  see  whether  the  first 
amendment  isn't  strong  enough  to  support  this  case,  rather  than 
bringing  in  Roe  v.  Doe,  privacy,  and  all  this  business. 

Professor  Healy  of  Harvard  did  argue,  I  thought,  rather  persuasively 
about  the  logic  of  the  case;  but  his  final  conclusion  was  not  one  that 
would  lead  me  to  believe — and  I  need  to  look  at  that — that  he  thought 
it  was  wrong  to 

Mr.  LouiSELL.  This  case  just  came  out  on  June  16,  it  was  just 
decided  by  the  Supreme  Court  on  June  16.  I,  myself,  haven't  had  the 
time  to  do  a  thorough  analysis  of  it.  I  really  just  wanted  to  invite 
your  careful  attention  to  it  as  showing  at  least  the  involvement,  if 
not  the  necessary  grounding  of  the  Court  in  the  Roe  and  Doe  deci- 
sions. 

Senator  Scott.  Mr.  Chairman,  what's  the  name  of  the  case? 

Mr.  LouiSELL.  The  case's  name  is  Biglow  v.  Virginia,  a  reversal  of 
the  Supreme  Court  of  Virginia. 

Now,  my  main  point — because  I  know  how  thoroughly  you  have 
been  over  the  legal  anal3^ses — m}^  main  point,  I  think,  Mr.  Chairman, 
is  that  this  terribly  difficult  problem,  difficult  politically,  difficult 
morallj^,  difficult  sociologicall3^,  won't  go  away.  We  just  can't  lioi)e 
it's  going  to  go  away  without  diwy  action  by  anybod3^ 

^Vliether  the  majority,  in  resentment  of  Roe  and  Doe,  remains  as 
overwhelming  as  I  think  it  was  on  the  da}^,  or  shortly  after  January 
22,  1973,  the  day  of  its  decision;  whether  it  remains  throughout  the 
country  as  substantial  as  would  be  indicated  b}^  the  reliable  polls — I 
would  say  reliable,  the  actual  votes  in  the  States  of  Michigan  and 
North  Dakota  where  the  permissive  abortion  law  was  proposed — ■ 
whether  I'm  right  or  wrong  on  that,  I  don't  suppose  is  terribly 
important. 

Senator  Bayh.  I  wonder  how  one  finds  out  what  the  majority  thinks 
and  how  large  opposition  is  to  it? 

Mr.  LouiSELL.  That  is  a  ver}^  difiicult  thing,  certain!}^,  to  assess  with 
accuracj^,  and  that's  why  I  go  to  at  least  two  legal  votes,  those  of 
Michigan  and  North  Dakota,  rather  than  to  opinion  polls,  of  which 
there  are,  as  you  well  know,  such  a  tremendous  variety,  and  in  which 
the  answers  so  frequently  can  be  infiuenced,  if  not  controlled,  by  the 
manner  of  posing  the  question. 

Senator  Bayh.  That  is  not  the  case  in  an  election  issue?  I  have  been 
involved  in  a  few  elections,  and  I  must  say  I  have  seen  some  of  that 
happen  in  elections. 
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Mr.  LouisELL.  I  have  no  doubt  that  is  very  true  in  the  type  of 
argument  made,  and  so  forth 

Senator  Bayh.  Both  sides. 

Mr.  LouisELL.  I  understand  exactly  what  you  mean,  Mr.  Chairman; 
but  at  least  we  have  a  definite  result  with  a  legally  counted  vote. 

Senator  Bayh.  What  concerns  me,  Professor,  I  swear  to  goodness,  is 
that  1  have  sat  here  for  120  or  so  hours  listening  to  witnesses  like  your- 
self who  have  a  great  deal  of  knowledge. 

I  have  heard  arguments  persuasively  on  both  sides.  And  yet,  to  try 
to  see  how  I,  as  an  average  citizen,  who  hasn't  had  this  experience, 
who  has  only  had  the  kind  of  capsulized  treatment  the  average  citizen 
gets,  would  weigh  this  as  I  went  in  to  vote  on  a  referendum,  or  a  great 
philosophical  and  moral  issue  such  as  this  —it  almost  defies  conception 
as  to  how  you  could  have  a  learned  discussion  and  discourse  on  this 
kind  of  issue  prior  to  referendum. 

I  would  like  to  have  that  kind  of  a  discourse,  and  then  let  the  edu- 
cated decisions  of  the  electorate  of  the  country  speak  on  this. 

Mr.  LouiSELL.  I  realize  the  tremendous  experience  you  have  had  in 
this  area,  Mr.  Chairman,  and  I  don't  purport  to  be  an  expert  in  it;  all 
I  want  to  say  is  that  at  least  with  oflBcial  elections  we  have  something 
more  dependable,  we  have  some  ascertainment  of  opinion,  however 
broadly  the  issue  may  have  been  posed. 

Incidentally,  in  California,  as  you  undoubtedly  know,  we  have 
perhaps  gone  further  in  the  referendum  system  than  any  other  state, 
or  indeed  any  other  jurisdiction  in  the  Anglo-American  world;  and 
some  very  profound  predecessors  of  mine,  for  example  Max  Radin,  in 
an  article  on  public  initiatives  and  referenda,  came  up  with  an  astound- 
ingly,  favorable  opinion  as  to  how  well  the  people  did  when  they  really 
faced  an  issue  in  the  nature  of  a  referendum,  or  initiative  plebiscite,  on 
a  specific  proposition. 

Senator  Bayh.  On  abortion? 

Mr.  LouiSELL.  Oh,  no,  but  on  some  hotly  contested  issues,  however. 

Senator  Bayh.  Yes;  I'm  sure. 

Mr.  LouiSELL.  Sometimes  as  emotion-fraught,  for  example,  as 
capital  punishment. 

Senator  Bayh.  Oh,  capital  punishment  is  equally  fraught  with 
emotion,  but  I  must  say,  having  fought  that  one  in  the  State  legis- 
lature and  also  in  the  Congress,  that  it  doesn't  even  come  close  to  the 
complexity  of  the  issue.  I  mean,  it  is  a  relatively  clear  one. 

Mr.  LouiSELL.  I  think  that  is  true,  the  complexity  of  this  issue. 
And  maybe  what  you  are  really  getting  at,  Mr.  Chairman,  it  is  some- 
thing that  might  be  possible  from  a  political  viewpoint,  constitutionally 
and  theoretically  possible.  As  you  well  recognize,  only  once  in  the 
history  of  our  26  amendments —and  believe  me,  I  subscribe  to  the 
Senator  from  Missouri's  conservatism  about  amending  the  Constitu- 
tion -only  once  with  our  26  amendments  have  we  used — have  you,  the 
Congress  used  -the  method  of  ratification  by  conventions  called  in  the 
States,  rather  than  submitting  it  to  the  Legislatures. 

You  will  recall,  this  was  done  in  the  case  of  the  21st  amendment 
repealing  the  18th  amendment. 

If  the  desire  of  the  Congress  is  to  get  the  kind  of  a  thorough,  deep 
public  consideration  and  discussion  of  this,  terribly  difl&cult  issue, 
perhaps,  if  it  would  submit  it  to  conventions  in  the  States  like  the  21st 
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amendment,  as  I  recall  from  that  day,  the  States  then  had  in  thek 
power  in  the  election  of  the  conventions  the  possibility  of  providing 
for  a  real  public  discussion  of  the  issue.  Maybe  that  is  something  to  be 
thought  about  in  connection  with  a  corrective  amendment  in  this  area. 
Senator  Bayh.  What  concerns  me,  just  as  Churchill  said,  "The 
American  way  of  life  and  form  of  government  is  the  worst  form  of 
government  known  to  man  except  any  other  form  of  government." 
Having  said  that,  then  we  look  at  the  shortcomings.  One  of  the  prob- 
lems we  have  in  enunciating  political  issues  via  referendum  is  dealing 
with  very  difficult  complexities  of  issues,  particularly  such  as  this  one. 
May  I  just  ask  as  an  aside,  since  you  have  a  background  of  constitu- 
tional law,  what  role  should  Congressmen  and  Senators  play?  That  is 
an  issue  I  have  been  struggling  with  myself.  What  responsibility 
should  we  exercise,  in  our  capacity  as  initiators  of  constitutional 
amendments? 

If  we  take  a  conservative  approach,  if  we  say,  when  in  doubt,  "don't 
amend  the  Constitution",  can  we  conscientiously  perform  our  respon- 
sibilities? The  complexity  of  the  issue  causes  great  doubt  in  our  mind. 
Can  we  reasonably  exercise  our  responsibility  by  saying,  "Well,  since 
in  doubt,  we'll  pass  this  on  to  the  people  and  let  them  decide?" 

Mr.  LouisELL  Of  course  that  is  a  very  profound  question  ultimately 
of  political  science  and  political  organization.  When  you  take  into 
account  the  way  the  Congress  has  functioned  in  the  amendment 
process,  it  seems  to  me  with  an  issue  of  this  kind,  how  does  one  go 
about  correcting  so  basic  and  pervasive  an  error  as  the  Court  has  made? 
I'm  not  going  to  deny  for  a  moment  the  difficulty  of  it.  First  of  all, 
to  put  your  question  in  complete  context,  let's  remember  that  this  was 
an  intrusion  into  the  legislative  function  by  the  Court  in  the  first  place. 
I  might  like  to,  before  I  forget,  if  I  might  just  collaterally  refer  to 
it,  to  call  your  attention  to  the  recent  decision  of  the  Supreme  West 
German  Federal  Constitutional  Court  in  the  abortion  case,  decree  of 
February  25,  1975,  where  the  German'Parliament,  the  German  Con- 
gress itself  had  undergone — not  by  a  court  usurping  legislative  proc- 
ess— but  the  Congress  itself  had  undergone  a  considered  revision  of 
the  abortion  statute. 

Incidentally,  they  came  out  with  a  firm  limitation  on  permissive 
abortion  to  12  weeks.  But  that  isn't  my  main  point.  My  main  point 
is  that  the  process  was  a  legislative  process  to  put  in  operation  a  new 
law  under  the  constitutional  restrictions  analogous  to  our  due  process 
clause. 

And  incidentally,  everybody  in  that  fight,  the  proabortion  people 
as  well  as  the  antiabortion  people  thoroughly  acknowledged  that  of 
course  the  right  to  life  was  involved.  But  in  any  event,  when  this  law 
went  to  the  Supreme  Court  of  Germany,  the  court  struck  down  even 
the  legislative  attempt  to  liberalize  upon  the  notion  of  permissive 
abortion  in  relation  to  the  German  constitutional  requirement. 

This  decision,  if  the  Senators  haven't  had  it  called  to  their  atten- 
tion, is  going  to  be  substantially  translated  in  an  article  including 
Professor  Brown  in  "The  Human  Life  Review,"  an  article  of  a  sub- 
stantial translation  from  German  into  English  of  this  very  lengthy 
opinion  of  the  German  Supreme  Court. 

I  only  make  that  reference  by  way  of  pointing  out  the  way  another 
country  that  a  few  years  ago  at  Nuremberg,  we  had  to  tutor  in  the 
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meaning  of  history  and  civilized  conduct,  has  now  perhaps  pointed 
something  out  to  us,  and  I  know  you  won't  overlook  it. 

Senator  Bayh.  You  don't  want  us  to  leave  this  record  mcomplete. 
I  know  we  both  want  to  put  in  the  record  that  there  are  particular, 
specific  references  in  the  German  Constitution  related  to  the  tragedy 
of  pre-World  War  II  and  during  World  War  II  as  far  as  Jewish  citizens 
are  concerned,  that  are  incorporated  in  their  constitution  as  a  result 
of  their  experience  that  are  not  incorporated  in  our  Constitution. 

Mr.  LouisELL.  That  is  true.  And  incidentally,  I  sometimes  wonder 
when  I  reflect  on  the  whole  thing,  who  among  us  would  deny  that 
had  there  been  in  Germany  the  opportunity  of  a  free  election,  that 
maybe  the  people  of  Germany— that  cultivated,  that  otherwise  culti- 
vated and  scientific  community— would  have  mightily  rejected  the 
bestiality  what  went  on  for  so  many  years  there, 
mightily  rejected  the  bestiality  what  went  on  for  so  many  years  there. 

Another  thing  that  makes  your  task  so  difficult  is,  of  course,  the 
capacity,  and  the  function,  and  the  competence  of  Congress  to  set  up 
a  constitutional  amendment  that  will  ehcit  from  the  American  people 
a  reaction  that  will  confirm  our  commitment  to  what  I  think  is  our 
highest  moral  principle,  the  essential  equahty  of  all  human  life. 

How  does  one  go  about  correcting  an  error  of  a  court  that  is  as 
pervasive  as  this? 

Another  thing  that  makes  your  task  so  difficult  is  of  course  the 
Court's  resurrection  of  this  notion  of  partial  personhood;  the  concept 
that  life  isn't  worthy  of  legal  protection  unless  it  is  a  "meaningful 
life,"  to  use  the  quotation  from  the  Court's  own  words. 

Now,  you  have  thoroughly  in  mind  in  your  studies  of  constitutional 
amendments  how  sometimes,  of  course— and  it  is  always  to  be  hoped 
for,  that  the  Court  mil  correct  its  o^\^l  errors.  It  took  almost  a  hunted 
years,  of  course,  to  correct  the  error  of  Swift  against  Tyson,  by  Erie 
Railway  Co.  against  Hopkins  almost  a  hundred  years  and  of  course 
that  was  in  a  verv  technical  area  really  essentially  a  rule  of  conflicts. 
Here  we  are  concerned  not  udth  a  technical  error,  but  wath  the  right 
to  life  itself.  And  we  can't  wait,  I  don't  think  on  that  kind  of  a  forlorn 

Other  times  the  Congress,  to  correct  an  error  of  the  Court,  like  the 
error  in  the  Pollock  Case,  holding  the  income  tax  unconstitutional  and 
Congress,  quite  promptly,  as  I  recall,  replied  by  way  of  the  16th 
amendment.  , 

At  other  times  the  errors  of  the  Court,  of  course,  have  been  corrected 
by  constitutional  amendment  only  after  the  dire  tragedy  of  a  war, 
followed,  of  course,  then  by  the  13th  and  14th  amendments. 

So,  I  don't  deny  one  bit  the  tremendous  difficulty  that  confronts 
you.  But  I  think  I  do  see  quite  clearly  the  need  for  a  real  proclamation 
by  the  American  people;  and  you  are  the  opening  wedge  to  such  a 
proclamation,  that  we  haven't  abandoned  what  we  professed  to 
believe,  the  essential  equality  of  all  human  people,  of  all  human  beings, 
of  all  people  who  share  from  the  beginning  the  genetic  code  perma- 
nently impressed  upon  them  for  their  entire  lives,  the  human  genetic 
code. 

Perhaps— I  ^^'ill  be  absolutely  frank,  Mr.  Chairman— in  trying  to 
question  myself,  were  I  honored  and  privileged,  but  also  burdened  to 
be  in  your  shoes,  would  I  seek  out  the  minimum  way,  the  way  most 
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accordant  \\-ith  a  philosophy  of  American  constitutionaHsm  and 
federaHsm,  and  legislative  discretion  and  power  that  Justice  Holmes 
so  presciently,  expressed  in  his  dissent  in  the  Lochner  Case;  how  would 
I  proceed  vdih  all  of  the  lawyer's  sense,  as  well  as  the  citizen's  private 
conscience? 

And,  as  a  suggestion,  I  would  recommend  as  the  minimum  satis- 
factory approach  to  the  problem  what  some  of  us  in  the  law  school 
world,  authored  under  the  leadership  of  Professor  Noonan,  one  of  my 
colleagues  who  testified  before  you,  this  amendment — and  also  taking 
into  account  the  desirability,  the  very  point  you  referred  to,  of  reducing 
the  hard  problem  to  its  honest,  simplest  verbalization: 

The  Congress  within  the  Federal  jurisdiction,  and  the  several  States 
within  their  respective  jurisdictions  shall  have  power  to  protect  life, 
including  the  unborn,  at  every  stage  of  biological  development, 
irrespective  of  age,  health,  or  condition  of  physical  dependency. 

That,  I  would  respectfully  submit,  is  the  minimum  expectation  of 
the  American  people  as  the  opening  effort  to  correct  the  error  of 
Roe  and  Doe. 

I  realize  the  hour,  Mr.  Chairman,  and  although  I  have  many  more 
things  I  wanted  to  say,  perhaps  I  should  terminate  and  see  whether 
you  have  any  questions. 

Senator  Bayh.  Well,  thank  you.  Professor,  for  taking  the  time  to 
be  with  us,  and  for  your  very  thoughtful  presentation.  What  effect 
would  the  amendment  that  you  referred  to,  that  you  and  Professor 
Noonan  have  collaborated  in,  have  on  the  California  abortion  law? 

Mr.  LouiSELL.  On  the  existing  California  abortion  law? 

Senator  Bayh.  Let's  say  the  pre-Roe  and  Doe. 

Mr.  LouiSELL.  That,  of  course,  would  have  made  possible  the 
California  abortion  law  as  it  existed  prior  to  Roe  and  Doe. 

Senator  Bayh.  I  appreciate  your  concern  that  the  court  in  Roe 
versus  Doe,  in  essence,  got  involved  in  the  legislative  process. 

Mr.  LouiSELL.  There  can't  be  any  doubt  in  any  law3^er's  mind 
whether  he  is  favorable  to  it,  or  unfavorable.  They  wrote  a  detailed 
piece  of  legislation. 

Senator  Bayh.  I  think  one  can  argue  that  point,  that  case.  I  must 
say,  with  all  respect,  I  find  a  great  deal  of  similarity  in  the  intensity 
of  your  feeling.  The  intensity  of  the  feeling  that  you  have  expressed 
about  Roe  versus  Doe  is  similar  to  feelings  that  have  been  expressed 
by  some  of  our  colleagues  in  Brown  versus  Board  of  Education — the 
best  example  of  very  intense  feelings.  I  must  say,  on  the  floor  and  in 
this  subcommiftee  there  were  very  strong  feelings  expressed  by  some 
of  our  colleagues. 

Mr.  LouiSELL.  Maybe  in  strength  of  feeling,  but  you  wouldn't  say, 
Mr.  Chairman,  in  any  logical  relevancy;  we  had  an  utterly  different 
situation. 

Here  is  the  Court,  superseding  the  laws  of  all  the  States. 

Senator  Bayh.  Well,  I  must  say,  having  listened  to  one  of  our  most 
persuasive  and  dearly  beloved  colleagues  who  is  no  longer  with  us 
officially,  but  still  fortunately  alive  and  well,  Senator  Ervin,  who  is 
quite  a  constitutional  authority  in  his  own  right,  I  don't  think  he 
would  want  to  sit  silent  here,  if  he  were  with  us,  without  saying  that 
Roe  versus  Doe  is  no  more  of  a  legislative  action  of  the  court  than 
Brown  versus  Board. 
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Mr.  LouisELL.  Well,  he  might  not  see  it  as  a  more  definite  legislative 
action,  but  in  the  total  context  of  the  judicial  concept  he  would 
certainly  feel  something  radically  different. 

Senator  Bayh.  Well,"it  is  a  different  subject  matter,  but  as  far  as 
that  one  particular  aspect  of  the  Court  legislating  or  not  legislating 
I  must  sa}^ — ,  well,  there  is  no  need  to  pursue  this  further  because 
whether  one  case  transgresses  into  the  legislative  process  a  bit  more 
than  the  other  is  realh^  not  the  question  for  us. 

I'm  not  sure  that  I  got  an  answer  to  the  question  that  I  was  propos- 
ing, which  reallv  is  not,  I  guess,  wh}^  you  are  here.  You  have  in  detail 
expressed  your  feelings  about  what  should  be  done,  and  what's  wrong 
I  asked  for  your  help  in  resolving  the  responsibility  that  I  have  as  far 
as  the  constitutional  amendment  role  of  the  Members  of  the  Senate, 
or  the  Senate  itself,  or  Congress  collectively:  Can  we,  if  in  doubt,  pass 
this  decision  on  to  the  people  generally;  or  does  the  Constitution  give 
us  the  specific  responsibility  of  affirmatively  deciding  whether  an  issue 
is  right  before  deciding  to  pass  it  on  for  the  next  and  final  arbiter? 
Mr.  LouisELL.  Of  course,  none  of  us  has  all  the  wisdom,  not  even 

the  Senate,  or  the  Congress 

Senator  Bayh.  Some  would  say  particularly  the  Senate  and  the 
Congress ;  I  appreciate  your  handling  it  the  other  way. 

Mr.  LouiSELL.  Or  the  academic  world,  or  any  other  department  of 
human  endeavor,  none  of  us  has  all  the  wisdom.  I  do  suppose  there 
does  come  a  stage  in  the  evolution  of  thinking  where  the  Congress— 
at  least  that  would  be  my  owm  philosophy — having  done  the  best  it 
can,  and  feeling  an  overwhelming  need  as  I  think  certainly  the  lawyers 
I  talked  to  feel,  to  correct  in  some  feasible  way  Roe  and  Doe. 

That  thev  submit  the  best  that  they  can  do,  even  though  we  recog- 
nize it  is  not  the  perfection  that  might  ideally  be  taken  into  account. 
The  Congress,  I  suppose,  has  to  have  regard  not  only  for  the  pure 
theory,  but  the  elements  of  feasibility,  the  elements  of  social  suitability 
apart^from  strictly  logical  and  legal  considerations.  And,  having  done 
the  best  you  can,"^  you  would  be  justified  and  in  fact  I  would  say  re- 
quired, to  submit  to  the  States  of  this  Union  the  best  you  can  come  up 
with  to  correct  an  error  as  basic  and  pervasive  as  Roe  and  Doe. 

Senator  Bayh.  If  you  are  convinced  that  by  so  doing  you  don't 
create  a  greater  error.  I  don't  see  how  you  can  say  that  you  pass  the 
buck  on,  unless  you  have  come  to  a  conclusion  that  the  action  you 
take  after  weighiiag  all  of  the  complexities  is  more  good  than  bad. 

Mr.  LouiSELL.  Certainly.  Even  from  that  precise  viewpoint,  Mr. 
Chairman,  could  one  really  contend  that  a  restoration  of  the  status 
quo  of  the  pre-Roe  and  Doe  days.  Is  there  any  doubt  that  that  would 
be  preferable  to  the  existing  learning  and  teaching  that  is  going  out 
to  the  American  people? 

I  am  not  talking  about  problem  cases,  rape,  or  that  sort  of  thing; 
I  am  talking  about  the  wholesale — wholesale  extermination  of  millions 
Can  there  be  any  doubt  that  at  least  it  would  be  better  to  have  the 
States  restored  to  their  power  to  attempt  educational  and  correctional 
measures? 

Senator  Bayh.  Well,  let  me  ask  you,  as  much  as  you  raised  the 
matter,  what  concerns  me  is  that  we  are  talking  about  a  constitutional 
amendment.  We,  of  course,  have  to  be  responsible  for  the  full  con- 
sequences of  the  amendment.  Do  you  have  problems  with  abortion 
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statutes,  or  constitutional  amendments  that  say  we  are  going  to,  if 
the  weighing  is  one  of  the  hfe  of  the  mother — ^life  of  the  mother — or 
the  Hfe  of  the  unborn  child,  give  the  legislature  the  right  to  opt  for  the 
life  of  the  mother? 

Mr.  LouiSELL.  Of  course,  that  was  the  law  as  I  understand  it,  in  all 
of  the  50  States,  prior  to  Roe  and  Doe. 

Senator  Bayh.  Do  you  have  problems  with  the  health  of  the  mother, 
and/or  life  of  the  mother  versus 

Mr.  LouiSELL.  I  have  problems  with  the  definition  of  "health" 
that  is  so  inclusive,  as  the  court  has  said  in  the  Roe  and  Doe  opinions 
that  it  is  not  really  a  matter  of  health,  but  a  matter  of  sociological 
factors.  I  certainly  do  have  a  problem  with  that. 

But  even  so,  sometimes  we  are  confronted  with  the  proposition  of 
the  lesser  of  evils,  and  I  certainly  think  that  the  States,  if  they  had 
their  historic  right  back,  would  have  the  opportunity  of  searching  out 
these  difficult  things,  and  the  type  of  exchange  you  referred  to,  Mr. 
Chairman.  They  would  do  a  lot  better  with  it  than  Roe  and  Doe  do. 

Senator  Bayh.  If  we  concur  that  one  gets  pretty  well  out  of  the 
realm  of  controversy  if  you  permit  the  weighing  of  the  mother's  life 
over  the  weighing  of  the  unborn  child's  life,  if  that's  the  question,  can 
we  go  further  and  make  a  distinction  between  pregnancy  that  results 
from  the  act  of  two  mature,  consenting  adults  on  the  one  side,  and  a 
pregnancy  which  involves  certain  other  acts,  for  example?  And  here 
again,  it's  a  story  of  cases  making  poor  law. 

Mr.  LouiSELL.  Right. 

Senator  Bayh.  But  you  have  to  understand — which  I  am  sure  you 
do  very  well — if  you  amend  the  Constitution,  this  indeed  applies  to 
all  cases.  And  if  you  hear  a  minister  from  the  southern  part  of  our 
country  talk  about  a  13-year  old  girl  becoming  pregnant  as  a  result  of 
incest;  or  a  pregnancy  as  a  result  of  a  rape  situation,  where  there  is 
not  the  normal  kind  of  consenting  relationship  leading  to  the  preg- 
nancy, does  that  kind  of  distinction  concern  you? 

Mr.  LouiSELL.  Yes;  of  course.  No  human  being  of  normal  human 
reaction  can  fail  to  be  terribly  affected  by  some  of  these  tragedies.  I 
do  think  that  there  is  a  danger  of  overemphasizing  the  very  rare  and 
unusual — and  there  are  in  most  of  those  situations  remedial  measures 
without  reference  to  abortion,  to  overemphasize  those.  In  the  total 
problem  of  what  is  going  on  today,  it  can  be  misleading. 

But  I  do  agree,  at  least  with  the  inference  of  your  question,  that  the 
details  of  some  of  these  problems  enhance  in  view  of  the  nature  of  our 
Constitution,  they  enhance  the  difficulty  of  trying  to  deal  specifically 
with  them  in  constitutional  provisions. 

I  guess  there  is  really  only  one  of  the  amendments  that  per  se  oper- 
ates as  a  criminal  sanction  against  the  individual,  and  that  would  be 
the  13th  amendment  mandate  with  respect  to  the  abolition  of  slavery. 
And  it  seems  to  me  that  this  is  one  of  the  biggest  reasons  for  what  you 
have  referred  to  as  the  complexity  of  these  unusual  cases,  and  the  fact 
that  they  are  always  thrown  in,  in  discussion.  And  I  suppose  in  a 
principled  way,  justifiably  so,  it's  the  hard  case  that  really  tests  the 
proposition.  But  that  is  one  advantage  in  restoring  the  legislative 
power,  the  capacity  to  deal  with  the  problems,  rather  than  trjdng  to 
write  all  the  details  into  a  constitutional  amendment.  That  is  one 
thing  that  bothers  me. 
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Senator  Bayh.  What  really  bothers  me,  I  mean,  to  talk  about  the 
percentage  of  cases  involving  this  kind  of  pregnancy,  that  that  could 
be  taken  care  of  with  remedial  legislation,  remedial  action,  that 
doesn't  avoid  the  fact  that  in  our  country  constitutional  protections, 
and  certainly  the  impact  of  constitutional  amendments,  the  guaran- 
tees are  one  of  the  distinctions  between  our  country  and  the  others 
is  that  we  demand  they  apply  to  all. 

Mr.  LouiSELL.  Of  course. 

Senator  Bayh.  There  are  a  few  people  that  are  going  to  be  offended, 
but  that's  one  of  the  distinctions  between  our  system. 

Mr.  LouiSELL.  What  I  don't  mean  at  all  to  deny  is  the  very  prin- 
ciple I  ultimately  stand  upon,  the  very  thing  you  are  saying,  Mr. 
Chairman,  the  essential  equality  of  all  human  beings.  The  essential 
moral  equality  of  every  one  who  ever  came  as  a  result  of  human 
conception. 

Senator  Bayh.  Professor,  I  don't  want  to  cut  short  our  dialog, 
but  I  feel  Senator  Scott  has  something  that  he  would  like  to  enter  into 
here,  and  we  do  have  a  vote  going  on  right  now.  So,  when  the  next 
bells  ring,  we  are  going  to  have  to  terminate  our  session. 

Senator  Scott.  Mr.  Chairman,  I  commend  the  distinguished 
witness  for  his  observations,  for  his  testimony,  and  express  agreement 
with  his  thoughts  on  the  Supreme  Court  legislating,  or  invading  the 
legislative  field.  Frankl}^,  I  don't  see  how  we  can  have  a  republican 
form  of  government  when  we  have  nonelected  people,  people  appointed 
for  life,  writing  legislation.  There  is  no  question  in  mj^  mind  that  that 
is  what  the  Supreme  Court  did  do. 

And  if  we  believe  that  we  have  a  society  in  which  the  ultimate  will 
resides  in  the  people  of  the  country  collectively,  we  can't  have  ap- 
pointed officials  legislating. 

And,  Mr.  Chairman,  I  do  make  a  point  of  order,  that  the  Senate  is 
in  session,  conducting  legislative  business;  and  that  it  is  contrary  to 
the  rules  of  the  Senate  for  us  to  continue  in  session. 

Senator  Bayh.  Yes.  Specifically  the  Chair  recognizes  the  point  of 
order  from  the  Senator  from  Virginia  to  recess  our  hearings. 

Mr.  LouiSELL.  Maybe  that's  the  purpose  for  this 

Senator  Scott.  Mr.  Chairman,  let  me  go  off  the  record  there. 

Mr.  LouiSELL  [continuingl.  That  you  pay  the  closest  attention 
to  an  analysis  of  statistics.  These  statements  made  about  the  number 
of  illegal  abortions,  and  so  forth. 

I  thank  you  for  your  careful  attention,  and  there  will  be  drawn  to 
your  attention  some  of  the  warnings  that  I  wanted  to  go  into  about 
the  errors,  and  a  recent  study  of  2  million  abortions. 

Senator  Bayh.  We  will  certainly  be  glad  to  look  into  those.  We 
are  grappling  for  the  facts,  not  what  some  people  perceive  to  be  the 
facts. 

Thank  you  very  much. 

Mr.  LouiSELL.  Thank  you,  Mr.  Chairman. 

Senator  Bayh.  We  will  recess,  pending  the  call  of  the  Chair,  or  a 
final  decision  that  this  will  be  the  last  hearing. 

[Whereupon,  at  12:20  p.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.l 
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Mr.  Chairman  and  members  of  the  Commission,  my  name  Is  Dr.  Thomas 
W.  Hilgers.   I  am  a  graduate  of  The  University  of  Minnesota  Medical 
School  and  did  my  specialty  training  in  Obstetrics  and  Gynecology  at 
The  Mayo  Clinic  and  the  Medical  College  of  Ohio.   Presently  I  am  an 
Assistant  Professor  in  the  Department  of  Gynecology  and  Obstetrics  at 
Saint  Louis  University  School  of  Medicine,  St.  Louis,  Missouri,  United 
States  of  America.   I  am  privileged  to  have  been  invited  by  the 
National  Right-to-Lif e  Association  of  Australia  and  to  have  been  accepted 
by  the  members  of  this  Commission  to  testify  before  you  regarding  the 
question  of  human  abortion.   I  have  been  actively  involved  in  this  debate 
for  a  number  of  years  and  have  researched  and  written  extensively  on  this 
subject. 

I  intend  to  share  with  you  today  the  knowledge  I  have  gained  through 
the  research  I  have  conducted  on  the  medical,  social  and  legal  implica- 
tions of  human  abortion. 

I  ill  make  it  clear  from  the  outset,  and  this  will  be  further  ex- 
panded in  my  testimony,  that  there  are  two  human  beings  who  are  basically 
involved  when  the  question  of  human  abortion  arises.   There  is  a  woman 
who  is  pregnant  and  a  child  which  she  carries.   Certainly  the  complexities 
that  surround  the  question  involve  many  other  personalities;  husbands, 
fathers,  boyfriends,  parents,  siblings,  friends,  social  agencies,  spiritual 
advisors,  and  medical  professionals  -  to  name  just  a  few.   However,  it  is 
the  woman  and  her  child  who  are  most  profoundly  Involved  in  the  implemen- 
tation of  abortion.   I  see  abortion  as  a  simplistic  solution  to  a  complex 
problem.   A  solution  that  does  violence  not  only  to  the  unborn  child,  but 
to  its  mother  as  well.   A  solution  which  is  not  the  best  we  have  to  offer 
women  who  are  pregnant  and  distressed. 

In  my  testimony  today  I  will  review  for  you  the  following: 

I.  Abortion  in  the  United  States  and  around  the  world. 

II.  The  humanity  and  behavior  of  the  unborn  child. 

III.  The  medical  hazards  of  legally  Induced  abortion. 

IV.  The  problem  of  criminal  or  illegal  abortion. 

V.  The  effect  of  legal  abortion  on  infant  mortality. 

VI.  Positive  action  programs  for  the  distressfully  pregnant 
woman . 

VII.  Summary  and  conclusions. 
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ABORTION  IN  THE  UNITED  STATES  AND  AROUND  THE  WORLD 


In  1959,  a  respected  group  of  Jurors  In  the  United  States,  The 
American  Law  Institute,  developed  what  they  called  tlic  Model  Penal  Code. 
This  code  was  an  attempt  to  provide  guidelines  for  reform  of  the  criminal 
code.   In  Section  230.3  of  this  Code,  The  American  Law  Institute  stated 
that  a  physician  should  be  able  to  abort  an  unborn  child  if  he  felt  there 
was  a  "substantial  risk  that  continuation  of  the  pregnancy  would  gravely 
impair  the  physical  or  mental  health  of  the  mother  or  that  the  child 
would  be  born  with  grave  physical  or  mental  defects,  or  that  the  pregnancy 
resulted  from  rape,  incest  or  other  felonious  intercourse  [1]."  This 
marked  the  beginning  of  pro-abortion  activity  in  the  United  States  whose 
aim  was  to  change  our  laws  regarding  human  abortion.   Abortion  had  been 
legal  in  the  United  States  only  when  the  physical  health  of  the  mother  was 
in  danger. 

Over  the  next  several  years  various  legislative  bodies  in  our 
various  states  attempted  to  introduce  legislation  based  upon  the  American 
Law  Institute's  Model  Penal  Code.   In  the  years  prior  to  1967  these 
recommendations  were  considered  and  rejected  by  the  legislatures  of  Illi- 
nois, Minnesota,  New  York  and  New  Hampshire  [2].   On  April  25,  1967,  the 
State  of  Colorado  became  the  first  state  in  the  United  States  to  enact  an 
abortion  law  modeled  after  the  American  Law  Institute's  proposal.   In  the 
ensuing  couple  of  years  twelve  more  states  adopted  similar  laws.   However, 
in  1970,  the  states  of  Alaska,  Hawaii,  New  York  and  Washington  all  enacted 
abortion  laws  which  were  far  more  relaxed  than  the  American  Law  Institute 
proposal.   At  the  time,  these  laws  were  the  most  permissive  of  any  in  the 
world  allowing  de  facto   abortion-on-demand. 

From  1967  until  1970,  great  inroads  were  made  in  the  legislatures 
of  a  number  of  our  states  to  legalize  human  abortion.   This  was  a  reflection 
of  a  growing  movement  in  our  country  to  provide  abortion-on-demand.   At  the 
same  time  that  legislative  consideration  was  being  given  to  change  in 
abortion  laws,  those  who  favored  abortion  worked  very  strongly  through  the 
courts  to  obtain  abortion  law  change. 

Beginning  in  1970,  the  opposition  to  abortion  had  grown  to  such  an 
extent  in  the  United  States  that  change  in  abortion  laws  through  the 
legislative  process  was  halted.   In  1971,  for  example,  when  nearly  all  of 
our  state  assemblies  were  in  session,  no  relaxation  of  the  abortion  laws 
were  passed  and,  in  fact,  such  legislation  was  defeated  in  all  of  the 
thirty-four  states  which  considered  it.   Between  the  years  1970  and  1973, 
the  pro-abortion  movement  in  the  United  States  had  literally  been  stopped 
by  the  growing  opposition.   Since  abortion  law  change  had  effectively  been 
stymied  in  the  legislatures  there  was  a  growing  feeling  among  advocates  of 
abortion  that  change  would  only  come  through  the  courts.   Since  the  courts 
in  the  United  States  are  not  as  susceptible  to  public  opinion,  the  kind  of 
public  opinion  that  had  prevented  pro-abortion  legislative  successes  between 
1970  and  1973,  those  groups  and  individuals  favoring  legalized  abortion 
increasingly  shifted  their  efforts  toward  influencing  the  courts  to  declare 
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abortion  statutes  unconstitutional.   In  a  study  of  public  opinion  in  the 
United  States  conducted  by  Judith  Blake  Davis,  a  demographer  at  the 
University  of  California,  it  was  found  that  nearly  80  per  cent  of  the 
United  States  population  did  not  favor  elective  abortion.   It  was  her 
conclusion  that  "a  Supreme  Court  ruling  concerning  the  constitutionality 
of  existing  state  restrictions  is  the  only  road  to  rapid  change  in  the 
grounds  for  abortion.  [3]" 

The  efforts  of  abortion  advocates  were  rewarded  when,  on  January  22, 
1973,  the  United  States  Supreme  Court  handed  down  its  landmark  abortion 
decision.   This  decision  essentially  made  abortion  legal  in  the  United 
States  during  the  entire  course  of  pregnancy  and  for  the  most  frivolous 
of  reasons.   This  was  not  a  decision  of  the  people,  but  rather  a  decision 
of  an  all  male,  elitist-oriented  judiciary.   It  must  be  seen  in  its  proper 
perspective.   Eight  months  prior  to  the  court's  decision  the  State  Assembly 
and  Senate  of  the  State  of  New  York  successfully  repealed  their  two-year 
old  abortion  law  which  at  that  time  was  the  most  wide  open  policy  in  the 
world.   This  action  by  the  Legislature  was  unfortunately  undone  by  then 
Governor  Nelson  Rockefeller's  veto.   However,  in  November  of  1972,  less  than 
three  months  prior  to  the  Supreme  Court's  decision,  abortion  on  demand  up 
until  20  weeks  was  placed  before  the  voters  in  a  general  election  in  the 
States  of  North  Dakota  and  Michigan.   In  both  instances  abortion  was  soundly 
rejected  by  the  electorate.   78  per  cent  of  the  voters  in  North  Dakota  and 
62  per  cent  of  the  voters  in  Michigan  voted  against  legalized  abortion.  If 
our  Supreme  Court  Justices  were  elected  to  their  positions  by  the  people, 
rather  than  appointed  by  Congress  to  lifetime  positions,  this  decision  would 
probably  never  have  been  handed  down. 

The  Court's  decision  came  essentially  in  three  parts: 

A)  For  the  stage  prior  to  approximately  the  end  of  the  first 
trimester,  the  abortion  decision  and  its  effectuation  must 
be  left  to  the  medical  judgement  of  the  pregnant  woman's 
attending  physician. 

B)  For  the  stage  subsequent  to  approximately  the  end  of  the 
first  trimester,  the  State,  in  promoting  it's  interest  in 
the  health  of  the  mother,  may,  if  it  chooses,  regulate  the 
abortion  procedure  in  ways  that  are  reasonably  related  to 
maternal  health. 

C)  For  the  stage  subsequent  to  viability  the  State,  in  promoting 
it's  interest  In  the  potentiality  of  human  life,  may,  if  it 
chooses,  regulate,  and  even  proscribe,  abortion  except  where 
it  Is  necessary,  in  appropriate  medical  judgement,  for  the 
preservation  of  the  life  or  health  of  the  mother.  [A] 

During  the  third  trimester,  the  State  may  proscribe  abortion  in  order 
to  protect  "potential  life"  unless  the  abortion  is  necessary  for  the  preser- 
vation of  the  woman's  health  or  life.   Anyone  familiar  with  American  or 
English  abortion  practices  under  American  Law  Institute-type  abortion  statutes 
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will  realize  immediately  that  the  word  "healtli"  means  abortion-on- 
rcquest  [5].   Lest  tliere  be  any  doubt  about  that,  the  Court  specifi- 
cally said  that  the  following  health  concepts  could  be  considered  by 
the  physician:   "physical,  emotional,  psychological,  familial,  the 
woman's  age,  distressful  life  and  future,  the  unwanted  child,  unwed 
motherhood,"  [6],  etc.,  etc. 

Thus  the  United  States  entered  a  brave  new  era  of  Constitutional 
interpretation.   The  United  States  Supreme  Court  decided  the  Texas  and 
Georgia  abortion  cases  (Roe  v.  Wade  and  Doe  v.  Bolton)  without  the  un- 
born child  being  represented  in  the  litigation.   Obviously  the  Court  did 
not  consider  this  ex  parte  hearing  unfair  nor  did  it  consider  a  few 
briefs  and  affadavits  and  two  hours  of  oral  argument  inadequate  to  the 
task.   Such  procedure  can  only  be  evidence,  if  evidence  is  needed,  that 
the  Supreme  Court  of  the  United  States  approached  these  cases  with  pre- 
conceived notions,  one  of  which  was  not  that  human  lives  weighed  in  the 
balance. 

The  decision  of  our  United  States  Supreme  Court  removing  all  pro- 
tective rights  to  the  life  of  the  unborn  child  were  based  primarily  upon 
two  contentions: 

1)  That  the  unborn  child  is  not  a  person  as  it  is  understood 
a  person  to  be  by  our  Constitution  and  therefore  without 
such  legal  rights  and, 

2)  The  procedure  of  abortion  is  safer  than  carrying  a  baby 

to  term  and  therefore  the  State  has  no  compelling  interest 
in  regulating  abortion  for  the  sake  of  maternal  health. 

In  his  dissent  in  the  Sierra  case  [7],  our  Associate  Justice 
William  A.  Douglas  argued  that  the  law  ought  to  confer  legal  personality 
on  a  "valley,  an  Alpine  meadow,  a  river  or  a  lake"  just  as  it  does  on 
corporations  and  ships  in  order  to  allow  legal  redress  of  pollution  prob- 
lems. 

Yet  Justice  Douglas  voting  with  the  majority  in  Roe  v.  Wade  and 
Doe  v.  Bolton  concurred  that  "the  word  'person',  as  used  in  the  14th 
Ammendment,  does  not  include  the  unborn"  [8].   The  wilderness  is  sacred, 
but  human  life  is  not. 

Associate  Justice  Harry  Blackmun,  the  author  of  the  majority  opinion, 
thought  that  a  discussion  and  a  devaluation  of  the  Hippocratic  Oath,  which 
for  centuries  has  stood  as  a  bulwark  against  abortion,  was  necessary.  He 
felt  that  it  was  so  necessary  that  he  did  independent  research  to  make  his 
point  [9].   Why?  What  was  there  about  the  Hippocratic  Oath  that  made  it's 
demise  an  almost  absolute  imperative  for  Justice  Blackmun  -  such  that  he 
would  independently  exert  judicial  energy  to  research  in  order  to  belittle 
and  destroy?  What  are  the  psychological  imperatives  that  compel  those  who 
would  destroy  human  life  to  make  their  position  ethical? 
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Justice  Blackmun  brushed  aside  2,000  years  of  medical  history 
to  accept  a  working  hypothesis  of  only  one  historian  as  gospel.   His 
entire  research  as  evidenced  in  his  opinion  relies  in  a  thfeory  put 
forth  by  L.  Edelstein  which  concludes  that  the  Hippocratic  Oath  was 
merely  the  dogma  of  a  small  Greek  sect  "a  Pythagorean  manifesto  and 
not  the  expression  of  an  absolute  standard  of  medical  conduct." 

Wliat  then?  Apparently  those  thousands  upon  thousands  who  have 
taken  this  oath:   "I  will  give  no  deadly  medicine  to  anyone  if  asked, 
nor  suggest  any  such  counsel;  and  in  like  manner  I  will  not  give  to  a 
woman  a  pessary  to  produce  abortion"  [10]  were  only  the  tools  (or  fools) 
of  the  Pythagoreans.  Must  we  assume,  then,  that  with  the  Court's  pro- 
nouncement they  are  henceforth  released  from  the  oath? 

Or  could  not  the  Court  have  just  as  easily  chosen  the  position  of 
other  scholars  who  have  said: 

But  the  most  fascinating  recent  comment  on  the  Hippo- 
cratic Oath  Is  one  which  originated  with  Margaret  Mead,  the 
great  anthropologist.   Her  major  Insight  was  that  the  Hippo- 
cratic Oath  marked  one  of  the  turning  points  in  the  history 
of  man.   She  says,  "for  the  first  time  in  our  tradition  there 
was  a  complete  separation  between  killing  and  curing.  Through- 
out the  primitive  world  the  doctor  and  the  sorcerer  tended  to 
be  the  same  person.   He  who  had  power  to  kill  had  power  to 
cure,  especially  the  undoing  of  his  own  killing  activities. 
He  who  had  power  to  cure  would  necessarily  also  be  able  to 
kill. 

"With  the  Greeks,"  says  Margaret  Mead  "the  distinction 
was  made  clear.   One  profession,  the  followers  of  Aesculapius, 
were  to  be  dedicated  completely  to  life  under  all  circumstances, 
regardless  of  rank,  age,  or  intellect  -  the  life  of  a  slave,  the 
life  of  the  emperor,  the  life  of  a  foreign  man,  the  life  of  a 
defective  child."  Dr.  Mead  emphasizes  the  fact  that  "this  is  a 
priceless  possession  which  we  cannot  afford  to  tarnish,  but 
society  always  is  attempting  to  make  the  physician  into  a  killer  - 
to  kill  the  defective  child  at  birth,  to.  leave  the  sleeping  pills 
beside  the  bed  of  the  cancer  patient,"  and  she  is  convinced  that 
"it  is  the  duty  of  society  to  protect  the  physician  from  such 
requests"  [II]. 

The  Court's  decision  accepted  as  "established  medical  fact"  the 
contention  that  in  the  first  three  months  of  pregnancy  "mortality  in 
abortion  is  less  than  mortality  in  normal  childbirth  [4]  (emphasis  applied). 
Besides  the  folly  present  in  that  concept,  since  "normal  childbirth"  never 
ends  in  death,  the  Court  literally  ignored  all  of  the  other  medical  com- 
plications that  can  result  from  legal  abortion.   One  person  whom  the  Court 
relied  on  heavily  as  an  authority  to  be  cited  in  both  medical, legal  and 
social  affairs  regarding  the  issue  of  human  abortion  was  Mr.  Lawrence 
Lader  and  his  book  Abortion.   Lader  is  not  a  physician,  sociologist,  lawyer 
or  statistician,  but  a  free-lance  journalist  who,  as  Chairman  of  the  Board 
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of  Directors  of  the  National  Association  for  the  Repeal  of  Abortion 
Laws  (now  called  the  National  Abortion  Rights  Action  League)  h.ns  made 
abortion-on-demand  his  own  private  crusade.   It  seems  Inc/ed Jbl e  that 
the  highest  court  in  our  land  could  come  to  the  decision  they  did  on 
the  basis  of  Information  supplied  by  a  man  of  Lader's  credentials.  It 
only  points  out  the  inept  scholarship  that  went  into  the  decision. 

Our  Supreme  Court  opinion  on  abortion  was  the  most  radical 
change  in  the  legal  implementation  of  abortion  that  has  ever  been  under- 
taken by  any  nation  in  the  world.   It  has  resulted  literally  in 
abortion-on-demand-of-the-woman  during  the  entire  course  of  her  preg- 
nancy.  The  result  has  been  an  exponential  increase  in  the  total  number 
of  legal  abortions  that  have  been  performed  in  the  United  States.   An 
estimate  for  the  United  States  in  1973  reached  the  figure  of  900,000 
and  this  was  admittedly  an  underestimate  (see  Table  I)  [195].   Certainly 
the  figure  is  in  the  neighborhood  of  1  million  or  more  per  year  at  the 
present  time.   This  has  resulted  not  only  in  an  astronomical  increase  in 
the  numbers  of  fetal  deaths  recorded  in  the  United  States  but  also  in 
the  numbers  of  women  who  have  died  and  been  maimed  from  legal  abortions. 

In  looking  at  Table  2  one  can  see  the  abortion  ratios  (number  of 
abortions  per  1,000  live  births)  for  the  United  States  as  a  whole  and 
the  ten  leading  states  (including  the  District  of  Columbia)  for  the  year 
1973.   Over  A, 000  abortions  are  currently  being  performed  for  every  1,000 
live  births  in  our  nation's  capitol,  Washington,  D.C.   This  astronomical 
figure  outstrips  all  others  but  New  York  State  comes  in  second  place  at 
a  still  unbelievable  921  abortions  per  1,000  live  births  (and  if  you 
isolate  New  York  City  that  figure  goes  to  1,387  abortions  per  1,000  live 
births).   The  national  average  is  239  per  1,000  live  births.   This  is  low 
due  to  underreporting. 

In  spite  of  these  astronomical  figures,  those  people  who  promote 
abortion  are  not  yet  happy.   They  have  persisted  over  the  last  two  years 
In  pursuing  what  they  call  "defects"  in  the  Supreme  Court's  decision  so 
that  their  philosophical  outlook  can  be  more  and  more  imposed  upon  the 
remainder  of  our  nation.   We  have  seen  attacks  made  on  the  rights  of 
fathers  to  protect  their  unborn  children  resulting  in  the  successful 
removal  of  all  paternal  rights  in  the  abortion  decision.   We  have  seen 
attacks  on  puT)lic  and  private  hospitals  which  have  resulted  in  the  re- 
moval of  their  rights  to  prohibit  abortion.   In  fact,  a  case  in  which 
our  University  was  directly  involved  along  with  our  local  city  hospital 
resulted  in  a  decision,  which  is  presently  under  appeal,  which  would 
require  a  compulsory  abortion  unit  be  established  in  that  hospital.   In 
fact,  the  decision  went  so  far  as  to  say  that  the  City  must  go  out  and 
hire  professional  abortionists  to  provide  that  "service"  to  our  patients. 
This  is  the  first  time  that  such  a  medical  procedure  has  been  imposed  upon 
a  hospital.   Unfortunately,  this  particular  hospital  deals  with  the  poor 
and  is  grossly  understaffed  and  underequlpped  for  the  delivery  of  normal 
and  adequate  health  care  to  its  patients.   In  spite  of  this,  the  court 
saw  fit  to  impose  an  abortion  unit  on  this  institution  in  crass  disregard 
for  other,  more  important,  health  priorities  of  the  poor. 
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TABLE  I. 

NUMBER  OF  LEGAL  ABORTIONS 
REPORTED  IN  THE  UNITED  STATES 
1970  -  1974 

YEAR  NUMBER  "  ' 

1970  200,000 

1971  480,000 

1972  580,000 

1973  750,000 

1974  900,000 


References:  Weinstock,  E.,  Tietze,  C, 
Jaffe,  F.S.  and  Dryfoos,  J.G.:  Legal  Abortions 
in  the  United  States  Since  the  1973  Supreme 
Court  Decisions.  Family  Planning  Perspectives. 
7:23-31,  Jan-Feb.,  1975. 
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TABLE  II. 

LEGAL  ABORTIONS  PER  1000  LIVE  BIRTHS 
10  LEADING  STATES 
1973 


STATE  ABORTION  RATIO 

239 
4.208 
921 
478 
394 
362 
300 
273 
258 
253 
228 


References:  Weinstock,  E.,  Tietze,  C,  Jaffe,  F.S.  and  Dryfoos,  J.G. 
Legal  Abortions  in  the  United  States  Since  the  1973  Supreme  Court 
Decisions.  Tamily  Planning  Perspectives.  7:23-31,  Jan-Feb.,  1975. 
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The  question  of  parental  consent  for  minors  as  a  condition  for 
obtaining  an  abortion  has  increasingly  been  the  object  of  , legislative 
and  judicial  activity.   Pro-abortion  advocates  see  this  question,  as 
well  as  the  questions  of  spousal  consent,  public  funding  of  abortions 
and  conscientious  objection  to  abortions,  as  key  areas  for  expanding 
the  utilitarian  principles  set  forth  in  Roe  and  Doe.   Many  courts,  but 
not  all,  have  struck  down  parental  consent  provisions  and  in  our  recent 
case,  the  VIII  District  Court  Invited  an  attack  on  our  State's  conscience 
clause  (which  protects  physicians,  nurses,  hospital  personnel  and 
hospitals  from  performing  abortions)  because  it  was  their  opinion  that  it 
was  unconstitutional. 

In  another  more  recent  study  by  Judith  Blake  Davis,  she  has  argued 
that  the  majority  of  Americans  do  not  support  the  Supreme  Court's  abort- 
ion decision  [12],   In  a  very  recent  survey  conducted  by  the  National 
Committee  for  a  Human  Life  Amendment  "nearly.  3  out  of  4  Americans  believe 
Congress  should  take  action  to  correct  the  situation  created  by  the 
Supreme  Court  decision  legalizing  abortion  two  years  ago"  [13].   While 
many  thought  that  those  who  opposed  abortion  were  a  small  minority  who 
would  forever  be  silenced  after  the  Court's  decision,  there  has  been  a 
great  groundswell  of  opposition  that  has  developed  since  January  of  1973. 
There  are  now  more  than  1,000  local  organizations  in  the  United  States 
who  are  actively  involved  in  the  political  process  to  change  the  Supreme 
Court's  decision  on  abortion.   In  addition,  there  are  nearly  700  other 
organizations  who  are  actively  involved  in  providing  emergency  pregnancy 
services  to  those  women  who  demand  our  respect  and  attention. 

The  hospitals  in  the  United  States  have  not  jumped  into  the  abort- 
ion arena  as  some  might  have  expected  or  wished,  a  fact  brought  out  by  a 
recent  study  published  in  "Family  Planning  Perspectives"  the  official 
organ  of  the  United  States  Planned  Parenthood  Association  [195].   Seventy- 
two  per  cent  of  private  hospitals  and  83  per  cent  of  all  public  hospitals 
do  not  at  the  present  time  provide  abortions.   These  figures  do  not 
include  Catholic  hospitals  or  such  governmental  hospitals  that  restrict 
treatment  primarily  to  males.   If  the  classification  of  "abortion  provider" 
is  limited  to  those  hospitals  in  which  more  than  25  abortions  (or  at  least 
2  a  week)  were  performed  In  the  first  quarter  of  1974,  the  number  of 
hospitals  providing  abortion  services  drops  to  .602,  or  1  out  of  9  non- 
Catholic  hospitals.  (See  Table  3). 

Recently  in  Boston,  Massachusetts,  Dr.  Kenneth  Edelin  was  convicted 
In  a  trial  by  jury  of  manslaughter  for  not  having  provided  appropriate 
care  to  an  Infant  born  alive  after  a  hysterotomy  abortion.   I  served  as 
medical  advisor  to  the  Prosecuting  Attornles  in  that  trial.   It  was  a 
landmark  decision  because  the  common  people  had  their  say  in  court.   It 
was  the  first  jury  trial  of  an  abortion-related  case  in  the  United  States 
since  the  court  battles  began  several  years  ago.   As  a  result  of  that 
decision,  a  number  of  abortion  institutions  have  publicly  acknowledged  the 
threat  of  prosecution  and  have  announced  drastic  cutbacks  in  their 
abortion  practices  especially  in  abortions  performed  during  the  second 
trimester  of  pregnancy. 

For  nearly  one  year  now  the  United  States  Senate  has  been  holding 
hearings  on  a  proposed  amendment  to  our  United  States  Constitution  which 
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TABLE  3. 

NON-CATHOLIC  HOSPITALS  PROVIDING  ABORTIONS 
IN  THE  UNITED  STATES 

#  PROVIDING  ABORTIONS 
TOTAL  (5,401)  1,284   (24%) 

PUBLIC  (2,144)  362   (17%) 

PRIVATE  (3,257)         922   (28%) 


References:  Weinstock,  E. ,  Tietze,  C, 
Jaffe,  F.S.  and  Dryfoos,  J.G.:  Legal  Abortions 
in  the  United  States  Since  the  1973  Supreme 
Court  Decisions.  Family  Planning  Perspectives. 
7:23-31,  Jan-Feb.,  1975. 
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would  guarantee  the  right  to  life  of  all  unborn  childron.   It  will  not 
be  long  before  the  Senate  has  an  amendment  before  It  whlcli  they  can 
debate  and  vote  on.   However,  at  this  time  the  United  States  House  of 
Representatives  has  not  begun  hearings  on  this  question. 

To  date,  over  20  of  our  states  have  petitioned  Congress  to  amend 
our  Constitution.   In  addition,  many  have  drawn  and  passed  abortion 
regulations  that  are  as  restrictive  as  possible  under  our  Court's 
decision. 

Attempts  to  regulate  fetal  experimentation  have  also  been  enacted 
in  a  number  of  state  legislatures.  However,  this  may  have  little  effect 
since  Congress  established  a  National  Commission  to  Study  Human  Experi- 
mentation. This  Commission,  chaired  by  a  pro-abortionist  and  with  heavy 
pro-abortion  leanings  has  recently  come  out  with  the  recommendation  that 
experimentation  on  fetuses  is  perfectly  appropriate.  Including  live 
fetuses,  as  long  as  the  fetus  has  not  reached  the  stage  of  "viability". 

Since  the  advent  of  widespread  legal  abortion  in  the  United  States, 
an  attitude  has  developed  which  visualizes  the  fetus  as  simply  the  by- 
product of  a  surgical  operation  and  that  it  can  be  experimented  upon  In 
any  way  the  researcher  wishes  and  for  whatever  purposes  he  desires.  Drugs 
have  been  given  to  mothers  in  an  attempt  to  see  what  effects  they  may  have 
on  the  fetus  [202].   Liveborn  fetuses  have  been  given  intra-cardiac  in- 
jections of  lethal  drugs  so  that  their  brains  may  be  examined  under  the 
microscope  [203].   But,  fully  infomied  consent  has  not  been  obtained  from 
the  parents  nor  have  the  health  of  the  fetuses  been  given  any  considera- 
tion.  The  fetus,  with  all  of  it's  potential  ahead  of  him  or  her,  is  now 
treated  like  a  diseased  piece  of  tissue  without  any  consideration  or 
respect  given  to  this  awesome  potential. 

There  is  little  question  that  the  same  mentality  (one  that  deals 
with  a  concept  of  unwantedness)  which  has  brought  about  massive  abortion  in 
the  United  States  is  also  moving  us  towards  euthanasia.   Since  our  Supreme 
Court  handed  down  it's  abortion  opinion,  at  least  12  states  have  had 
euthanasia  measures  introduced  for  consideration  in  their  state  assemblies. 
While  these  measures  have  not  yet  become  legal,  some  states  have  come  very 
close.   We  are  on  the  "slippery  slope". 


ABORTION  AROUND  THE  WORLD 


In  the  last  couple  of  years  there  have  been  Interesting  changes  in 
the  abortion  regulations  of  a  number  of  countries  around  the  world.   In 
Northern  and  Western  Europe  there  have  been  successful  moves  to  relax 
abortion  regulations.   In  October  of  1973,  Denmark  became  the  first  country 
in  Western  Europe  to  pass  abortion-on-demand  legislation.   This  was 
followed  in  May,  1974,  by  the  passage  of  a  Swedish  law  which  also  allows 
abortion-on-demand  [14].   In  contrast  to  the  situation  in  Western  Europe, 
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there  has  been  a  shift  in  official  attitudes  in  many  Eastern  European 
nations  and  in  the  Soviet  Union  toward  more  restrictive  abortion  prac- 
tices.  A  significant  decrease  in  the  population  of  these  'countries 
along  with  the  growing  awareness  of  medical  complications  resulting 
from  abortion  are  given  as  reasons  for  these  restrictions  [14]. 

It  is  noteworthy  that  in  Denmark,  under  their  new  law,  physicians 
are  required  to  perform  abortions  [14].   Similar  regulations  have  been 
written  into  the  Swedish  law.   Doctors  who  refuse  to  perform  abortions 
under  the  stipulated  conditions  are  obligated  to  explain  their  refusal 
to  the  Swedish  Board  of  Health  and  Welfare  [14].   In  addition,  the  law 
stipulates  that  if  a  doctor  intentionally  disregards  certain  stipulations 
in  the  law  he  may  be  fined  or  sentenced  to  imprisonment  for  up  to  six 
months.   The  punishment  here  refers  to  cases  where  the  doctor  -  under 
certain  conditions  -  fails  to  refer  a  request  for  abortion  to  the  National 
Board  of  Health  and  Welfare.   I  personally  have  a  great  sympathy  for  my 
physician  colleagues  in  Denmark  and  Sweden  for  the  kind  of  pressure  that 
they  must  be  under  to  perform  abortions.   Let  me  state  at  this  time  that 
no  law  will  ever  force  me  to  perform  this  kind  of  destructive  operation. 

In  West  Germany,  the  Constitutional  Court  in  Karlsruhe  rejected  a 
proposed  law  allowing  abortion-on-demand  during  the  first  three  months 
of  pregnancy.   Their  decision,  which  was  carried  by  a  6  to  2  majority, 
pointed  out  the  need  to  protect  the  right  to  ].ife  of  the  unborn  child. 
Their  decision  was  greeted  with  approval  by  the  German  Medical  Associa- 
tion (Hartmannbund)  [15].   In  addition,  the  High  Court  in  Canada  recently 
denied  Morgantaler 's  appeal  of  his  previous  conviction. 

In  Austria,  more  than  80  per  cent  of  Austrial  gynecologists  recently 
announced  that  they  will  boycott  new  legislation  permitting  abortion  within 
the  first  three  months  of  pregnancy.   As  a  result  of  this  boycott,  only  12 
of  the  country's  83  main  hospitals  are  accepting  women  for  abortion  [16]. 

Eastern  European  countries  have  sharply  restricted  their  abortion 
policies  in  the  last  couple  of  years.   Included  in  this  group  of  nations 
are  Czechoslovakia,  Hungary,  Bulgaria,  Poland  and  Yugoslavia.   As  one 
physician  in  Yugoslavia  was  quoted  as  saying  "I  have  come  full  circle  from 
being  an  advocate  of  abortion  20  years  ago  to  being  a  bitter  opponent 
today,  as  a  result  of  analysis  and  follow-up  of  women  who  have  aborted. 
They  have  more  physical  and  psychological  disturbances,  including  frigidity, 
than  do  women  who  have  never  aborted.   I  think  abortion  should  be  pro- 
hibited [14]". 

There  has  also  been  a  move  under  way  to  restrict  the  Japanese  abortion 
law.   Their  population  is  becoming  top-heavy  with  older  people  without 
enough  young  people  to  support  them.   Professor  T.  W.  Ueno  of  Tokyo's 
Nihon  University  told  the  Ninth  Congress  of  the  International  Academy  of 
Legal  and  Social  Medicine  that  "abortion  has  become  so  common  it  is  almost 
compulsory  for  many  women  ...". 
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II.   THE  HUMANITY  OF  THE  UNBORN  CHILD 

In  September,  19A8,  the  World  Medical  Association,  "after  a 
lengthy  discussion  of  war  crimes  based  on  information  from  the  United 
Nations  War  Crimes  Commission,"  [17]  adopted  the  Declaration  of  Geneva 
which  said,  "I  will  maintain  the  utmost  respect  for  human  life,  from 
the  time  of  conception;  even  under  threat,  I  will  not  use  my  medical 
knowledge  contrary  to  the  laws  of  humanity"  [17].   This  was  followed  in 
October,  19A9,  by  the  International  Code  of  Medical  Ethics,  which  stated, 
"a  doctor  must  always  bear  in  mind  the  importance  of  preserving  human 
life  from  the  time  of  conception  until  death"  [18].   At  that  time.  Doctor 
Paul  Cibrie,  Chairman  of  the  committee  which  had  drawn  up  the  International 
Code,  stated  that  the  abortionists  were,  in  fact,  condemned  in  the  Declara- 
tion of  Geneva  [18].   This  was  reaffirmed  by  the  World  Medical  Association 
in  1970  with  the  Declaration  of  Oslo,  "the  first  moral  imposed  upon  the 
doctor  in  respect  for  human  life  is  expressed  in  the  clause  of  the  Declara- 
tion of  Geneva:   "I  will  maintain  the  utmost  respect  for  human  life  from 
the  time  of  conception"  [18]. 

Furthermore,  on  November  20,  1959,  the  General  Assembly  of  the 
United  Nations  unanimously  adopted  the  Declaration  of  the  Rights  of  the 
Child.   The  preamble  to  the  Declaration  states  that  the  child,  by  reason 
of  his  physical  and  mental  immaturity,  needs  "special  safeguards  and  care, 
including  appropriate  legal  protection,  before  as  well  as  after  birth"  [19]. 
Governments  were  called  upon  to  recognize  the  rights  and  freedoms  set  forth 
in  the  Declaration  and  to  strive  for  their  observance  by  legislative  and 
other  measures . 

Additionally,  the  avidly  pro-abortion  California  Medical  Association 
wrote  in  September,  1970,  that  "human  life  begins  at  conception  and  is 
continuous,  whether  intra-  or  extra-uterine,  until  death"  [20].   The  late 
Dr.  Alan  Guttmacher,  former  pro- abortionist  head  of  Planned  Parenthood  - 
World  Population,  wrote  that  at  the  exact  moment  of  conception  a  new 
baby  is  created  and  that  at  the  exact  moment  when  a  new  life  is  initiated, 
a  great  deal  is  determined  which  is  forever  irrevocable  -  it's  sex, 
coloring,  body-build,  blood  group,  and  in  large  measure  it's  mental 
capacity  or  emotional  stability"  [21].   He  reiterated,  in  196A,  that  at 
fertilization,  "a  baby  has  been  conceived"  [20A]. 

Individual  human  life  begins  at  conception  (the  union  of  the 
mother's  egg  with  the  father's  sperm)  [22,23,24,25,26,27,28,29,30,31,32,33] 
and  is  a  progressive,  ongoing  continuum  until  natural  death.   This  is  a  fact 
so  well  established  within  medicine  that  no  intellectually  honest  physician 
in  full  command  of  modern  medical  knowledge  would  dare  to  deny  it.   There 
is  no  authority  in  medicine  or  biology  who  can  be  cited  to  refute  this 
concept.   It  is  not  a  theory  as  so  many  have  so  easily  passed  it  off.  There 
is  nothing  theoretical  about  the  beginning  of  human  life,  and  the  unborn  is 
actual,  not  potential.  Unfortunately,  there  is  a  prevailing  Ignorance  and 
willingness  to  disavow  this  reality  in  many  of  our  national  institution  s 
consideration  of  the  abortion  problem. 
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From  conception  the  child  is  a  complex,  dynamic,  rapidly  grow- 
ing individual.   By  a  natural  and  continuous  process  the  single 
fertilized  ovum  will,  over  approximately  nine  months,  develop  into 
the  trillions  of  cells  of  the  newborn.   The  natural  end  of  the  sperm 
and  the  ovum  is  death  unless  fertilization  occurs.   Or,  to  say  it  another 
way,  we  are  neither  grown-up  sperms  nor  are  we  grown-up  eggs.   At  ferti- 
lization a  new  and  unique  individual  is  created  which,  although  receiving 
one-half  of  it's  chromosomes  from  each  parent,  is  really  unlike  either 
[34,35,36,37]. 

The  events  that  follow  fertilization  are  self-generated  by  the  new 
individual  under  the  guidance  of  his  new  and  absolutely  unique  hereditary 
plan.   The  new  combination  of  chromosomes  sets  in  motion  the  individual's 
life,  controlled  by  his  own  individual  code  (genes)  with  it's  enormous 
library  of  information  projected  from  the  past  on  the  helix  of  deoxyribo- 
nucleic acid  or  DNA.   A  single  thread  of  DNA  from  a  human  cell  contains 
Information  equivalent  to  600,000  printed  pages  with  500  words  on  a  page, 
or  a  library  of  1,000  volumes.   The  stored  knowledge  at  conception  in  the 
new  individual's  library  of  instructions  is  50  times  more  than  that  con- 
tained in  the  Encyclopedia  Brittanlca  [38].   These  unique  and  individual 
Instructions  are  operative  over  the  whole  of  the  individual's  life  and 
form  a  continuum  of  human  existence  even  into  succeeding  generations. 

The  first  month  of  life  represents  probably  the  most  outstanding 
biological  achievement  which  any  individual  human  life  goes  through.  The 
complexity  of  this  early  human  life  is  so  great  that  it  is  literally  be- 
yond our  comprehension  and  it  demands  our  respect.   Sometimes,  I  tend  to 
think  that  because  we  do  not  understand  this  process  we  belittle  it  and 
this  without  any  thought  given  to  the  dynamics  of  what  is,  In  fact, 
happening. 

With  the  development  of  sophisticated  radioimmunoassay  techniques, 
the  diagnosis  of  pregnancy  can  be  made  within  5  to  6  days  after  fertiliza- 
tion and  prior  to  Implantation  [39,40].   Very  shortly  after  conception  the 
prospective  sex  of  the  child  can  be  determined  [37]. 

Marcel  and  Exchaquet  have  observed  contractions  of  the  human  heart 
in  embryoes  as  early  as  two  weeks  old.   By  five  weeks  of  age,  tracings 
exhibiting  the  classical  elements  of  the  adult  electrocardiogram  can  be 
obtained  [41]. 

The  primitive  skeletal  system  is  completely  developed  by  the  end 
of  the  sixth  week  [34,36],  and  the  electroencephalogram  has  detected  brain 
waves  as  early  as  43  days  [42].   During  the  sixth  and  seventh  weeks,  the 
nerves  and  muscles  begin  working  together  for  the  first  time  [34],  and 
the  lips  become  sensitive  to  touch  (the  first  area  of  the  body  to  do  so), 
and  when  gently  stroked,  the  child  responds  predictably  [43,44,45,46]. 

By  the  seventh  week  of  life,  the  child's  shape  and  form  is  unmistakably 
human.   He  now  has  all  the  Internal  organs  of  the  adult  [36,43];  the  stomach 
produces  digestive  juices,  the  liver  manufactures  red  blood  cells  and  the 
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kliliify  Is  ellmlndtinf,  uric  ncid  from  the  blood  [43, A7].   IIl.s  iirmn  nre 
still  very  short,  but  hands,  flnpcra  nnd  thumbs  nrc  rccoRnlznblc  nnd 
the  logs  liave  knees,  ankles  nnd  toes  [36,43].   From  thin  point  in  de- 
velopment, until  ape  25  to  27  years,  when  full  growth  and  development 
is  complete,  the  only  major  changes  will  be  in  the  size  and  sophistica- 
tion of  functioning  parts  [34, A8]. 

Fingerprints  begin  to  develop  at  eight  weeks  and  will  remain  a 
unique  feature  of  the  individual  for  the  duration  of  a  lifetime  [47,49]. 
The  eyelids  and  palms  of  the  hands  become  sensitive  to  touch  at  about 
eight  and  one-half  weeks.   At  this  point,  if  the  eyelids  are  touched, 
the  child  squints;  if  the  palm  is  touched,  the  fingers  close  into  a  small 
fist  [43,44,45,46].   Sex  hormones,  especially  estrogens  and  androgens, 
have  been  identified  as  early  as  9  weeks  [50].   At  10  weeks,  somatotrophic 
hormone  (growth  hormone)  is  detectable  [50],  and  at  ten  and  one-half  weeks, 
the  thyroid  and  adrenal  glands  have  begun  to  function  [50,51].   Also  at 
ten  weeks,  it  is  now  possible,  with  the  use  of  ultrasonic  techniques 
which  are  used  routinely  by  the  obstetrician,  to  detect  the  child's  heart- 
beat [52]. 

By  the  end  of  the  third  month,  the  unborn  child  has  become  very 
active.   He  can  now  kick  his  legs,  turn  his  feet,  curl  and  fan  his  toes, 
make  a  fist,  move  his  thumb,  bend  his  wrist,  turn  his  head,  squint,  frown, 
open  his  mouth,  and  press  his  lips  tightly  together  [46] .   He  can  swallow 
and  drink  the  amniotic  fluid  that  surrounds  him.   Inhaling  and  exhaling 
respiratory  movements  begin  to  move  fluid  in  and  out  of  his  lungs.   Thumb 
sucking  is  first  noted  at  this  age  [43,46].   He  has  vocal  chords  and 
fingernails.   He  can  urinate  [34,36,43]. 

It  should  be  pointed  out  at  this  time  that  a  woman  normally  does 
not  begin  suspecting  she  is  pregnant  until  the  first  missed  menstrual 
perfod  which  occurs  two  weeks  after  conception.   However,  it  is  unusual 
for  a  woman  to  strongly  suspect  that  she  is  pregnant  until  sometime  after 
that  and  usually  not  until  the  time  of  the  second  missed  menstrual  period. 
Routinely  used  pregnancy  tests  usually  do  not  become  positive  until  four 
weeks  after  conception.   As  a  result,  the  pregnancy  is  well  under  way, 
usually  into  the  6th  to  8th  week  before  a  woman  even  begins  to  realize 
that  she  is,  in  fact,  pregnant.   If  she  is  to  seek  an  abortion  at  that 
time  it  usually'  requires  some  additional  delay  as  she  thinks  through  her 
position  and  finds  a  physician  willing  to  perform  the  operation.   By  that 
time  the  humanity  of  the  unborn  child  is  unquestionable  even  to  the  un- 
trained observer. 

During  the  fourth  month  of  life  the  child  grows  very  rapidly.  His 
weight  increases  six  times  and  he  grows  eight  to  ten  inches  in  length  [53]. 

In  the  fifth  month  (16  to  20  weeks),  the  unborn  child  will  become 
one  foot  tall  and  weigh  approximately  one  pound.   Hair  begins  to  grow  on 
his  head  and  eyebrows  and  a  fringe  of  eyelashes  appear.   The  child  sleeps 
and  wakes  just  as  he  will  after  birth  [54]  and  he  may  even  be  aroused 
from  sleep  by  external  vibrations  [43]  .   The  skeleton  hardens  and  the 
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muscles  become  stronger.   Finally,  his  mother  perceives  his  many 
activities. 

Certainly  the  fetus  is  in  control  of  his  own  environment  during 
the  course  of  his  development  in  the  womb  [55].   TVie  fetus  is  not  a 
passive,  dependent,  nerveless,  fragile  vegetable,  as  tradition  has 
held,  but  a  young  human  being,  dynamic,  plastic  and  resilient. 

He  is  aware  of  pain  and  discomfort.   The  fetus  responds  with 
violent  movement  to  needle  puncture  and  the  intramuscular  or  intraperi- 
toneal injection  of  cold  or  hypertonic  solutions.   Although  we  would 
accept  that  these  stimuli  are  painful  for  adults  and  children  and,  to 
judge  from  his  behavior,  painful  for  the  neonate,  we  are  not  entitled  to 
assert  that  the  fetus  feels  pain.   But,  nonetheless,  it  is  the  purposeful 
avoidance  of  discomfort  which  determines  fetal  position  in  utero    [55]. 

The  fetus  is  responsible  for  the  regulation  of  his  own  amniotic 
fluid  volume.   The  fetus  does  not  need  his  kidneys  to  regulate  his  body 
water  and  electrolytes,  the  placenta  handles  this  task;  but  he  does  need 
his  kidneys  for  maintenance  of  amniotic  fluid  volume.   A  patent  and 
functional  gastrointestinal  tract  is  also  required  [55]. 

That  fetal  swallowing  regulates  amniotic  fluid  volume  raises  a 
question  of  what  regulates  fetal  swallowing.   Whereas  fetal  urination  does 
not  contribute  to  fetal  hydration,  fetal  swallowing  does  appear  to  con- 
tribute to  fetal  nutrition,  for  babies  who  cannot  swallow  amniotic  fluid 
(e.g.  those  with  esophageal  or  duodenal  atresia)  are  smaller,  for  maturity, 
than  normal  babies  [55].   This  evidence  raises  the  possibility  that  fetal 
hunger  in  fact  regulates  fetal  swallowing. 

Another  type  of  fetal  control  and  perhaps  his  most  dazzling  achieve- 
ment, is  seen  in  his  command  of  a  parabiotic  situation.   In  an  out-bred 
population,  mother  and  fetus  are  inevitably  immunological  foreigners,  and 
yet  for  successful  pregnancy  they  must  be  made  to  accept  each  other  as 
mutual  homografts.   The  baby  is  immunologically  foreign  to  the  mother  as 
the  frequently  rejected  heart  transplant  is  immunologically  foreign  to  the 
recipient.   Early  explanations  of  this  mutual  acceptance  of  the  homograft 
attempted  to  give  the  mother  credit  for  the  pei:formance.   However,  the 
uterus  is  certainly  not  an  immunologically  privileged  site,  and  the 
conceptus  can  grow  in  sites  other  than  the  uterus  -  for  instance,  the  tube 
or  peritoneum.   It  is  a  component  of  the  fetus  which  insures  the  immuno- 
logical success  of  pregnancy.   This  component  is  the  trophoblast,  which  not 
only  forms  a  continuous  barrier  between  the  circulations  of  mother  and  fetus 
but  also  fails  to  express  any  transplantation  antigens  itself.   The  tropho- 
blast acts  as  an  immunological  barrier  or  buffer  between  mother  and  fetus 
so  that  each  is  completely  indifferent  not  only  to  the  transplantation 
antigen  of  the  other  but  even  tea  specific  sensitivity  of  the  other 
against  his  own  antigens  [55]. 
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It  has  been  shown  that  flashing  lights  applied  to  the  maternal 
abdominal  wall  produce  fluctuations  in  the  fetal  heart  rate.   A  sudden 
noise  in  a  quiet  room  startles  the  fetus  lined  up  under  arf  image  inten- 
sifier.   The  fetus  drinks  more  amniotic  fluid  if  it  is  sweetened  and  he 
swallows  very  little  if  the  amniotic  fluid  is  made  bitter  [55]. 

Because  the  medicine  of  adults  preceded  the  medicine  of  the  infant, 
neonate  and  fetus,  a  tendency  has  grown  up  in  fields  from  surgery  to 
psychiatry  to  start  with  adult  life  and  work  backwards.   And  since  the 
standard  of  all  that  is  normal  in  medicine  has  been  the  fit  young  adult 
male,  any  function  in  the  baby  which  differs  from  this  standard  has  been 
considered  as  immaturity,  and  by  inference  inferiority.   The  net  effect 
has  been  to  consider  the  fetus  and  neonate  as  a  poorly  functioning  adult 
rather  than  as  a  splendidly  functioning  baby. 

It  even  appears  inescapable  that  the  normal  onset  of  labor  is 
triggered  by  mechanisms  controlled  by  the  fetus  [55]. 

There  is  little  question  that  the  major  thrust  of  medicine  in  the 
last  15  years  has  been  to  treat  the  unborn  child  as  an  independent 
patient  all  of  his  own.   We  have  now  made  great  strides  in  the  diagnosis 
and  the  treatment  of  diseases  of  the  unborn.   The  first  major  development 
in  this  regard  was  accomplished  by  Doctor  Sir  William  Liley  who  first  per- 
formed an  intrauterine  transfusion  to  treat  an  infant  afflicted  with  Rh 
disease.   This  marked  the  beginning  of  the  new  science  of  fetology,  the 
study  of  the  unborn,  and  Doctor  Liley  is  generally  considered  to  be  the 
"father  of  fetology".   Since  that  time  a  number  of  other  advances  have 
been  made,  the  most  dramatic  of  which  has  been  the  direct  surgical 
operation  on  the  unborn.   A  pioneer  in  this  field.  Doctor  Stanley  Asensio, 
of  the  University  of  Puerto  Rico  School  of  Medicine,  has  actually  taken 
the  fetus  out  of  the  mother's  womb,  performed  the  operation,  and  then 
placed  him  back  into  the  womb  only  to  be  later  delivered  as  a  healthy, 
normal  child  [56] . 

The  study  of  the  newborn  is  still  a  relatively  new  science  and  yet, 
in  its  short  existence,  it  has  put  into  perspective  what  the  obstetrician 
has  known  for  years,  that  is,  when  working  with  the  pregnant  woman,  there 
are  two  patients  involved.   Research  over  the  past  15  to  20  years  has 
proven  that  the  child  within  its  mother  is  a  distinct  individual  in  need 
of  the  most  diligent  study  and  care.   Both  patients,  mother  and  child,  re- 
quire and  challenge  the  fullest  expertise  of  our  medical  art. 

A  most  appropriate  comment  regarding  the  fetus  was  written  by 
Doctor  Sir  William  Liley  [55]:   "not  all  of  us  will  live  to  be  old,  but  we 
were  each  once  a  fetus.   We  had  some  engaging  qualities  which  unfortunately 
we  lost  as  we  grew  older.   We  were  supple  and  physically  active.   We  were 
not  prone  to  disc  lesions  and  were  not  obese.   Our  most  depraved  vice  was 
thumb-sucking,  and  the  worst  consequence  of  drinking  liquor  was  hiccups. 
We  ruled  our  mothers  with  »  BPrSne  efficiencv  which  our. .fathers  could  not 
hope  to  emulate.   Our  main  handicap  in  a  world  of  adults  was  that  we  were 
small,  naked,  nameless  and  voiceless.   But  surely  if  any  of  us  count  for 
anything  now,  we  counted  for  something  before  we  were  born." 
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"VIABILITY" 


The  concept  of  "viability"  is  one  that  has  crept  into  the 
legal  debate  on  abortion  at  a  time  when  it  is  rapidly  becoming  an 
archaic  medical  notion.   Traditionally,  of  course,  it  meant  that  period 
of  tine  when  a  child  was  capable  of  living  outside  his  mother's  womb. 
Tlie  time  limit  has  been  variously  defined  from  anywhere  between  20  and 
28  weeks  gestational  age.   In  fact,  in  the  recent  trial  of  Doctor  Edelin 
in  Boston,  several  very  well  known  medical  experts  testified  regarding 
viability.   There  were  as  many  definitions  of  the  term  as  there  were 
medical  experts  testifying.   This  is  not  surprising  since  ultimately  the 
ability  of  a  child  to  live  outside  liis  mother's  womb  at  a  very  early  age 
depends  upon  the  child  himself.   The  youngest  reported  survivor  weighed 
397  grams  on  the  second  day  of  life  and  a  recent  report  from  Poland 
described  the  survival  of  an  Infant  who  weighed  450  grams  at  birth  with 
a  weight  reduction  to  360  grams  some  days  later  who  was  alive  and  doing 
well  at  3  months  of  age  [57]. 

Certainly  the  child  who  is  placed  into  the  category  of  being  non- 
viable Is  anything  but  that.   The  child  from  his  very  moment  of  conception 
exhibits  a  great  deal  of  activity  and  life  which  cannot  be  ignored  or 
denied. 

In  a  study  of  650,000  live  births  in  New  York  City  where  gesta- 
tional age  was  calculated  from  the  initial  date  of  the  last  menstrual 
period,  the  information  in  Table  A  was  obtained. 


TABLE  IV. 

Percent  of  Children  Who  Survived  the  Neonatal    Period  When 
Born  at  a  Given  Gestational  Age  by  Ethnic  Background 

WEEKS  GESTATION  20-25  26-27  28-29 

While  25.5%  45.07a  65.07o 

Non-While  34.8%  58.8%  75.3% 

FROM:  Erhardt,  C.L.,  Joshi,  G.B.,  Nelson,  F.G.,  Kroll,  B.H., 

Weiner,  C. :  Influence  of  Wieght  and  Gestation  on  Perinatal 
and  Neonatal  Mortality  by  Ethnic 'Group.  Am.  J.  Pub.  Health. 
54:1841-55,  1964. 

The  obvious  racial  differences  can  easily  be  seen.   But  even  more 
Impressive  is  the  equally  obvious  survivability  of  children  born  even  as 
early  as  20  weeks  gestational  age.   In  the  United  States,  because  the 
Supreme  Court  ruled  that  viability  did  not  begin  until  2A  weeks,  the 
children  who  are  "viable"  but  less  than  24  weeks  were  essentially  ruled 
unworthy  to  exist  by  our  Court. 
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Of  course,  beyond  a  certain  point,  there  are  no  survivors  to 
Infants  who  exit  their  mother's  womb  at  a  very  early  age.   However,  at 
this  point,  whatever  it  happens  to  be,  is  relative  to  pres'ent  methods 
of  treatment  and  with  improved  techniques  this  point  will  be  and  has 
been  pushed  further  and  further  back  in  time.   Only  recently,  new  de- 
velopments have  been  described  which  should  be  of  groat  value  in  the 
treatment  of  the  premature  or  the  immature  infant.   Such  things  as  the 
development  of  ultrasonic  lecithin  aerosols  for  the  treatment  of  respira- 
tory distress  syndrome  [58],  the  use  of  steroids  to  help  the  baby  produce 
surfactant  in  preventing  respiratory  distress  syndrome  [59]  and  the  de- 
velopment of  an  artificial  womb  where  at-risk  Infants  may  be  able  to 
survive  is  now  underway  [60]. 


PERSONHOOD  AND  INDEPENDENCE 


The  question  of  personhood  continues  to  be  used  as  an  argument 
for  abortion.   The  idea  is  that  the  unborn  child  is  not  a  person.  Much 
of  the  debate  revolves  around  a  concept  of  consciousness.   Some  have 
even  said  that  one  does  not  become  a  person  until  he  is  consciously 
aware  of  his  own  existence.   If  that  were  true,  it  would  eliminate  a 
large  percentage  of  human  beings  from  being  persons.   Certainly  the  new- 
born child  up  until  the  age  of  U,    5,  6  or  7  years  of  age  and  some  mentally 
retarded  people  as  well  as  some  elderly  people  may  not  seriously  fall  into 
that  classification. 

However,  the  concept  of  personhood  as  presented  in  that  context  is 
naive.   We  must  begin  to  realize  that  in  all  that  we  do  in  life  we  cannot 
escape  our  biological  origin  or  sustenance.   One  can  certainly  not  be  a 
person  if  he  is  not  alive.   But  even  the  very  earliest  of  embryoes  and 
fetuses  have  the  beginning  development  of  personality.   And  the  develop- 
ment of  consciousness  or  awareness  depends  totally  upon  our  ability  to 
live  and  grow  to  that  point  in  our  development.   In  fact,  if  conscious- 
ness or  awareness  or  the  ability  to  develop  interpersonal  relationships 
is  such  a  high  value,  then  that  process  whereby  we  biologically  achieve 
that  ability  must  also  be  of  an  extraordinarily,  high  value,  since,  without 
this  developmental  process,  consciousness  and  awareness  and  interpersonal 
relationships  are  a  physically  impossible  goal. 

While  independence  seems  to  be  a  strong  concept  when  applied  to  the 
abortion  debate,  it  too  leaves  a  great  deal  to  be  desired.   As  a  matter  of 
fact,  it  takes  a  great  deal  of  arrogance  to  ascribe  the  quality  of  indepen- 
dence to  the  assimilation  of  basic  human  rights.   None  of  us  are,  in  fact, 
totally  independent.   Even  today,  here  in  this  room,  we  are  dependent  upon 
the  shelter  which  we  are  utilizing  and  the  artificial  light  which  we  are 
making  use  of.   The  food  we  eat  comes  from  a  farmer  who  grows  it,  a 
company  that  processes  it,  an  outlet  that  sells  it  to  us,  and  usually  one 
member  of  the  family  who  prepares  it  for  us.   Unfortunately,  too  much  of 
this  is  all  taken  for  granted  and  because  of  that,  we  lose  the  consistency 
and  value  of  our  argument. 
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It  Is  a  tragic  Injustice  to  use  superfluous  concepts  of  person- 
hood  and  independence  as  building  blocks  of  civilized  law., 


III.   THE  MEDICAL  HAZARDS  OF  LEGALLY  INDUCED  ABORTION 


It  has  been  argued  that  legal  abortion  is  an  extremely  safe  pro- 
cedure.  Safer,  in  fact,  than  carrying  a  child  to  term.   Most  of  this 
argumentation  has  been  based  on  a  presentation  of  comparison  mortality 
statistics  which  compare  the  maternal  mortality  rate  from  abortion  with 
the  maternal  mortality  rate  from  complications  of  pregnancy.   This 
approach  to  the  safety  of  legal  abortion  needs  to  be  critically  analyzed 
since,  because  of  its  narrow  focus,  projects  the  risks  of  legal  abortion 
through  tunnel  vision.   It  is  essential  that  the  risks  of  abortion  be 
looked  at  critically  since  such  large  numbers  of  normal,  healthy  women 
are  being  subjected  to  this  operation. 

A  number  of  professional  obstetrical  organizations  have  issued 
statements  regarding  these  hazards.   The  Executive  Board  of  the  American 
College  of  Obstetricians  and  Gynecologists  and  a  majority  of  its  Fellows 
approved  the  following  official  statement  in  May  of  1968: 

"It  Is  emphasized  that  the  Inherent  risk  of  such  an  abortion 
is  not  fully  appreciated  both  by  many  in  the  profession  and  cer- 
tainly not  by  the  public  . . .  The  public  should  realize  that  in 
countries  or  societies  that  permit  abortion  on  demand,  many,  if 
not  the  majority,  are  performed  in  physician's  offices.   Under 
these  circumstances  it  is  reasonable  to  conclude  that  the  mor- 
tality from  this  operation  may  exceed  the  maternal  mortality  of 
the  United  States  and  Canada  while  the  incidence  of  serious  com- 
plications is  substantial  [61]." 

The  minority  report  was  prepared  by  Sprague  H.  Gardiner,  M.D., 
Bernard  J.  Pisani,  M.D.  (Chairman),  and  Richard  F.  Mattingly,  M.D. ,  and 
was  issued  in  May,  1969.   It  stated: 

"The  inherent  risks  of  a  therapeutic  abortion  are  serious 
and  may  be  life-threatening;  this  fact  should  be  fully  appre- 
ciated by  both  the  medical  profession  and  the  public.   In  nations 
where  abortion  may  be  obtained  on  demand,  a  considerable  morbidity 
and  mortality  have  been  reported"  [65]. 

On  March  26,  1966,  the  Council  of  the  Royal  College  of  Obstetri- 
cians and  Gynaecologists  in  Great  Britain  unanimously  approved  the 
following  statement  which  supports  the  American  College  position: 

"Those  without  specialist's  knowledge,  and  these  Include 
members  of  the  medical  profession,  are  influenced  in  adopting 
what  they  regard  as  a  humanitarian  attitude  to  the  induction 
of  abortion  by  a  failure  to  appreciate  what  is  involved.  They 
tend  to  regard  induction  of  abortion  as  a  trivial  operation, 
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free  from  risk.   In  fact,  even  to  the  expert  workinR  In  the 
best  conditions,  the  removal  of  an  early  pregnancy  after 
dilatinj;  the  cervix  can  be  difficult,  and  is  not  infrequently 
accompanied  by  serious  complications.   Tfiis  is  particularly 
true  in  the  case  of.  the  woman  pregnant  for  the  first  time. 
For  women  who  have  serious  medical  indication  for  termination 
of  pregnancy.  Induction  of  abortion  is  extremely  hazardous 
and  it's  risks  need  to  be  weighed  carefully  against  those 
involved  in  leaving  the  pregnancy  undisturbed.   Even  for  the 
relatively  healthy  woman,  however,  the  danger  is  considerable 
[62]." 

In  1970,  the  Royal  College  of  Obstetricians  and  Gynaecologists 
re-emphaslzed: 

"The  risks  of  any  of  the  currently  available  methods 
of  terminating  pregnancy,  which  involve  general  anesthesia, 
have  always  been  recognized  by  gynecologists  but  have  been 
dismissed  by  others  as  non-exixtent  and  imaginary.   The 
long-term  hazards  of  physical  well  being  require  follow-up 
studies  which  so  far  have  not  been  undertaken  in  this 
country.  Nevertheless,  reports  from  other  countries  where 
abortion  on  demand  has  been  the  rule  for  several  years  show 
that  late  physical  effects  are  not  uncommon  [63]." 


THE  METHODS  OF  ABORTION 


Before  discussing  the  medical  hazards  of  legally  induced  abortion 
it  is  important  that  you  understand  the  methods  by  which  the  abortion 
procedure  is  carried'  out.   The  complications  result  from  the  way  in  which 
these  operations  are  in  fact  performed.   So  to  spend  some  time  describing 
these  methods  is  Important  to  your  understanding  why  these  complications 
occur. 

In  the  first  12  weeks  of  pregnancy  two  methods  are  generally  used 
In  the  United  States:   Dilatation  and  curettage  (D  &  C)  and  suction 
curettage  (vacuum  aspiration) .   When  the  pregnancy  advances  beyond  12 
weeks  gestation,  the  unborn  child  is  much  too  large  and  his  skeleton  too 
well  developed  for  either  of  these  two  procedures  to  be  performed  without 
enormous  risk  to  the  mother.   Between  12  and  16  weeks  the  abortion  proce- 
dure is  usually  not  performed  because  the  child  is  too  large  for 
curettage  and  too  small  to  get  at  by  amniolnfuslon.   After  16  weeks, 
however,  amniolnfuslon  using  the  instillation  of  hypertonic  saline  solu- 
tion or  one  of  the  prostaglandin  compounds  is  used.   In  the  United  States 
amniolnfuslon  using  hypertonic  saline  is  by  far  the  most  commonly  used 
procedure.   If  this  falls,  or  if  the  pregnancy  is  far  advanced,  hysterotomy 
is  performed.  These  four  techniques  are  described  below: 
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1.  Dilatation  and  Curettage  - 

Tl>e  patient  is  premedicated  and  then  placed  on  her  bacfic  with  her 
legs  elevated  and  separated,  exposing  the  vaginal  area  to  clear  vision. 
A  standard  "delivery"  table  is  used  to  accomodate  this.   Her  bottom  is 
washed  with  an  antiseptic  solution  and  a  weighted  retractor  is  inserted 
into  the  vagina  to  expose  the  cervix.   She  may  be  given  general  anesthe- 
sia, depending  upon  the  size  of  the  uterus  and  the  age  of  the  fetus.  The 
mouth  of  the  womb  is  then  forcibly  dilated  with  a  special  instrument 
designed  for  this  purpose.   A  sharp  curette,  which  is  a  spoon-like, 
knif e-like-like  instrument,  is  then  inserted  and  the  baby  is  methodi- 
cally scraped  in  pieces  from  it's  support  system.   Following  this 
procedure,  the  patient  is  often  given  medicine  which  will  stimulate  her 
uterus  to  contract  and  thus  help  prevent  excessive  bleeding. 

2.  Suction  Curettage  - 

In  this  procedure,  the  patient  is  prepared  and  position  in  the  same 
way  as  in  the  D  &  C.   The  mouth  of  the  womb  is  forcibly  dilated  as  in 
the  D  &  C.   After  this,  a  clear  plastic  tube,  larger  in  size  than  the  bore 
of  a  soda  straw,  is  inserted  through  the  mouth  of  the  womb  into  the  uterus. 
This  suction  curette  is  attached  to  a  machine  which  creates  an  extremely 
high  negative  pressure.   This  pressure  is  about  30  times  what  the  normal 
household  vacuum  cleaner  creates.   The  curette  is  worked  in  and  out,  while 
slowly  rotated.   Through  a  suction  process,  the  child  is  violently  de- 
tached from  it's  support  system.   The  mutilated  parts  rush  through  the 
tubing  and  eventually  are  trapped  in  a  glass  jar  so  that  the  parts  will  not 
interfere  with  the  machinery.   This  procedure  very  often  has  to  be  followed 
by  a  sharp  curettage  to  insure  that  no  remnants  of  the  child  are  left  behind. 

3.  Amnioinf usion  - 

Amniotnf usion  is  a  technique  whereby  a  particular  medication  is  instilled 
into  the  fluid  which  surrounds  the  baby.   The  medications  that  are  used  for 
this  procedure  include  hypertonic  saline,  hypertonic  urea,  hypertonic  glu- 
cose, rivanol,  alcohol  and  prostaglandins.   Of  these,  the  most  commonly  used 
today  are  hypertonic  saline  and  prostaglandins. 

After  the  abdomen  is  cleansed  with  antiseptic  solution,  the  area  is 
locally  anesthetized.   A  long  No.  18  gauge  needle  is  inserted  through  the 
abdomen  into  the  fluid  that  surrounds  and  protects  the  baby.   If  saline  is 
to  be  injected,  approximately  200  ccs  of  fluid  is  withdrawn  and  then  re- 
placed by  200  ccs  of  20  per  cent  saline  solution.   After  the  toxic  solution 
is  injected,  studies  have  shown  that  within  1-1  1/2  hours,  the  child's 
heartbeat  gradually  slows  down  and  stops  [64].   From  12  to  72  hours  after 
injection  the  mother  begins  to  have  labor  pains  and  delivers  the  dead  child, 
usually  in  bed,  as  if  she  were  delivering  a  living  child.   It  is  noteworthy 
that  the  mechanism  through  which  20  per  cent  salt  initiates  labor  is  not  yet 
known  [65,66].   It  is  equally  noteworthy  that  liveborn  infants  have  resulted 
from  this  procedure  [67]. 
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If  prostaglandins  are  used  the  procedure  is  similar  except  that 
fluid  is  normally  not  withdrawn  before  the  pros taglandin  compounds  are 
injected  into  the  fluid  surrounding  the  baby.   A  similar  process  of 
labor  accompanies  the  injection  of  prostaglandins.   The  incidence  of 
liveborn  infants  following  prostaglandin  injection  is  substantial. 

A.   Hysterotomy  - 

Hysterotomy  is  a  small  "cesarean  section".   Tlie  abdomen  is  cleansed 
and  the  patient  is  given  a  general  anesthetic.   While  this  operation  may 
be  performed  under  spinal  anesthesia,  it  is  most  generally  done  with  the 
mother  asleep,  since  the  baby  which  is  being  aborted  is  usually  aborted 
alive.   The  abdomen  and  the  womb  are  surgically  incised.   The  child  is 
removed  and  just  as  in  a  cesarean  section,  the  child  moves,  cries  and 
breathes.   If  the  child  is  alive  before  the  operation  is  performed,  he 
will  then  be  born  alive. 


ABORTION-RELATED  MATERNAL  MORTALITY 


Whenever  a  woman  dies  of  an  abortion,  whether  that  abortion  be 
spontaneous  in  nature,  legally  or  illegally  induced,  that  death  is  tragic. 
Many  people,  in  their  fight  for  legalized  abortion  and  their  concern  for 
women  dying  from  illegal  abortions,  have  been  inconsistent  in  seemingly 
being  unconcerned  with  women  who  die  from  legal  abortions.   To  my  way  of 
thinking,  the  tragedies  are  equal  in  their  reality.   This  is  one  of  the 
great  inconsistencies  of  the  present  abortion  debate. 

The  proponents  of  abortion  are  quick  to  point  out  the  incredibly  low 
maternal  mortality  rates  associated  with  abortion  performed  in  the  first 
trimester.   They  say  that  legally  induced  abortion  is  potentially  X-times 
as  safe  as  the  process  of  going  through  "ordinary  childbirth"  [68]  or 
"normal  childbirth"  [69].   This  reasoning  has  done  a  great  injustice  to 
the  seriousness  of  the  abortion  debate.   I  would  like  to  make  it  clear  at 
this  time  that  the  maternal  mortality  rate  from  "ordinary  childbirth"  and/or 
"normal  childbirth"  Is  zero.   There  is  nothing  ."normal"  or  "ordinary"  about 
a  maternal  death  in  childbirth. 

In  looking  at  Table  5,  one  can  see  listed  the  abortion-related  maternal 
death  ratios  by  method  of  abortion  in  the  United  States  (as  reported  by 
the  Center  for  Disease  Control,  Atlanta,  Georgia  for  the  years  1972-1973) 
and  for  New  York  City  (as  reported  by  Tietze  for  the  years  1970-1972). 
Included  also  In  Table  5  are  the  range  of  maternal  mortality  rates  for  the 
United  States  over  the  respective  years  presented.   On  the  surface,  it 
would  appear  that  vacuum  aspiration  and  D  &  C,  because  their  mortality  rates 
are  listed  as  under  3  per  100,000  abortions,  would  be  significantly  safer 
than  childbirth  since  that  mortality  rate  equals  approximately  15-20  per 
100,000  live  births.   At  the  same  time,  on  the  surface,  it  could  just  as 
easily  be  stated  that  the  abortion-related  maternal  mortality  rate  for 
amniolnfusion,  hysterotomy  and  hysterectomy-type  abortions  is  greatly  in 
excess  of  the  maternal  mortality  rate  and  therefore  would  be  significantly 
less  safe  than  carrying  the  pregnancy  to  terra. 
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TABLE    V. 

ABORTION  MORTALITY  RATES  BY  METHOD  UNITED  STATES 
PER  100,000  ABORTIONS 


METHOD 


V.A./D  &  C 


UNITED  STATES 
(CDC)* 
1972-1973 

1.6 


NEW  YORK  CITY 
(TIETZE)** 
1970-1972 

1.2  -  2.8 


AMNIOINFUSION 

15.4 

22.9 

HYSTEROTOMY/HYSTERECTOMY 

61.3 

235.3 

MATERNAL  MORTALITY*** 
PER  100,000  LIVE  BIRTHS 

15.2-18.8 

18.8-21.5 

*Morbidity  and  Mortality  Weekly  Report.  Vol.  24,  No.  3, 
Jan.  18,  1975. 

**Tietze,  C,  Pakter,  J.,  Berger,  G.S.  Mortality  with  Legal 
Abortion  in  New  York  City,  1970-72.  JAMA  225:507-09. 
July  30,  1973 

***National  Center  for  Health  Statistics 
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However,  I  wish  to  point  out  that  compnrlnj;  nbortlon-rclated 
maternal  mortality  rates  with  maternal  mortality  ratrs  na  n  whole  is 
absolutely  erroneous  and  leads  to  unjustifiable  concluslonft.   As  a  point 
in  fact,  abortion-related  maternal  mortality  rates  as  expressed  in  tables 
such  as  this  cannot  legitimately  nor  scientifically  be  compared  with 
maternal  mortality  rates.  The  figures  are  totally  incomparable. 

If  I  were  to  explain  to  you  why  this  is  so,  I  think  that  you  could 
gain  a  better  appreciation  for  what  these  numbers  in  fact  do  mean. 

1.  Abortion-related  maternal  mortality  rates  are  expressed  as 
the  number  of  maternal  deaths  per  100,000  abortions,  while 
maternal  mortality-related  to  pregnancy  in  general  is  ex- 
pressed as  the  number  of  maternal  deaths  per  100,000  live 
births.   Immediately  it  can  be  seen  that  there  is  no  common 
denominator  for  which  these  statistics  can  be  compared. 

2.  Tlie  maternal  mortality  rate  includes  all  deaths  related  to 
pregnancy  including  those  deaths  from  abortion.   Therefore, 
that  statistic  suffers  under  the  disadvantage  of  including 
within  it  the  statistic  within  which  it  is  being  compared. 

3.  It  is  a  well  established  fact  that  the  maternal  mortality 
rate  in  young  women  is  significantly ' less  than  that  of  older 
women  (see  Table  1,  Appendix  A).   The  figures  in  Table  5  are 
not  age-adjusted.   If  they  were  age-adjusted,  one  would  see 
that  the  majority  of  women  who  die  from  legal  abortion  are 
young  women.   In  an  analysis  of  legal  abortion  deaths  from 
New  York  State,  it  can  be  shown  that  69  per  cent  of  deaths 
resulting  from  legal  abortion  occurred  in  women  who  were  29 
years  of  age  or  less  [70].   This  is  in  an  age  group  where 
the  maternal  mortality  rate  is  significantly  less  than  the 
national  average. 

4.  Most  deaths  from  legally  induced  abortion  occur  during  the 
first  10  to  20  weeks  of  pregnancy,  while  most  deaths  related 
to  childbirth  occur  in  the  last  30  to  40  weeks  of  pregnancy 
or  within  the  12-week  post  partum  period.  Therefore,  the 
woman  who  dies  as  the  result  of  childbirth  lives,  in  fact, 
several  months  longer  than  the  woman  who  dies  from  a  legal 
abortion,  everything  else  being  equal.   These  figures  contain 
no  such  time-related  adjustments. 

5.  Perhaps  what  is  most  disturbing  is  the  fact  that  the  over- 
whelming majority  of  young  women  who  die  from  a  legal 
abortion  are  perfectly  healthy  [70].   If  they  were  to  carry 
their  pregnancies  to  term,  certainly  most  of  them  would  not 
die  as  the  result  of  their  pregnancy.   Whereas,  a  woman  who 
dies  in  childbirth  dies  from  a  disease  process,  an  abnormality 
in  the  pregnancy-childbirth  experience,  which  for  one  reason 
or  another  cannot  be  adequately  treated.   In  essence,  we  are 
dealing  with  two  different  classes  of  women.   One  group  is 
healthy  while  the  other  group  is  diseased.   There  is  ample 
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evidence  to  suRpest  that  the  crossover  between  these  two 
classes  of  women  is  not  very  great  [70].   The  tragedy,  of 
course,  is  that  the  death  of  the  woman  from  legal  abortion 
is  totally  preventable  by  simply  not  performing  the  abort- 
ion.  While,  at  the  same  time,  death  to  the  woman  carrying 
her  child  to  term  is  mostly  unpreventable  because  of  our 
inability  to  understand  and  control  the  disease  process 
which  takes  her  life.   Death  in  either  class  is, of  course, 
very  uadesirable,  but  to  my  way  of  thinking,  iatrogenic 
death,  that  is  physician-induced,  or  to  say  it  another  way, 
physician-preventable  death,  is  to  be  soundly  renounced. 

It  can  be  seen  then,  that  in  analyzing  maternal  mortality  from 
abortion  and  childbirth  using  the  standard  comparison  methods,  there  is 
a  great  deal  to  be  desired.   In  fact,  this  form  of  analysis  weights  the 
figures  in  favor  of  legalized  abortion  as  against  childbirth.   This  bias 
in  the  standard  analysis  has  been  unjustifiably  used  to  promote  abortion 
and  should  be  halted.   It  does  a  disservice  to  women  since  it  detracts 
from  the  development  of  a  more  realistic,  comprehensive  view  of  the 
immediate  and  long  term  medical  hazards  of  this  operation. 

Perhaps  what  Is  really  important  for  us  is  to  analyze  the  impact 
of  legal  abortion  on  the  number  of  women  who  die  from  abortion.   In 
Figure  1,  you  can  see  the  total  number  of  abortion  deaths  from  all  causes 
graphically  displayed  for  the  United  States  from  1942  through  1973.  (Actual 
numbers  are  Included  as  Tables  2  and  3  in  Appendix  A).   One  can  see  essen- 
tially three  trends  which  have  occurred  in  the  United  States  over  the  last 
30  years.   From  1942  until  1950  there  was  a  precipitous  decrease  In  the 
numbers  of  women  who  died  from  abortion.   These  figures  Include  deaths  due 
to  legal  and  illegally  induced  abortions  as  well  as  spontaneous  abortions. 
From  1950  until  1961  there  was  a  general  stabilization  in  the  numbers  of 
deaths  seen  in  the  United  States.   However,  starting  in  1961,  there  has 
been  a  significant  and  steady  decline  in  the  numbers  of  maternal  deaths 
related  to  abortions;  a  trend  which  has  continued  through  the  present  day. 

The  decline  in  deaths  prior  to  1950  can  best  be  attributed  to  major 
advances  in  the  medical  and  surgical  treatment  of  septic  abortion.  During 
this  time  period,  the  availability  of  blood  transfusion,  intravenous  fluids 
and  antibiotics  (especially  penicillin,  sulfa,  streptomycin  and  chlorampheni- 
col) became  standard  medical  practice.   In  addition,  nasogastric  suction  and 
improvements  in  techniques  for  administering  general  anesthesia  were  all 
introduced  during  this  time  period. 

From  1950  until  1961  no  major  advances  were  made  in  the  treatment 
of  septic  abortion  although  research  was  underway  which  later  produced 
advances  which  contributed  to  improved  treatment  in  the  60 's. 

Beginning  in  the  early  1960 's  there  were  more  advances  which  con- 
tributed to  the  steady  decline  in  the  number  of  maternal  deaths  from 
abortion  from  that  period  on.   More  aggressive  early  treatment  of  septic 
abortion  was  introduced  at  this  time,  starting  first  with  early  D  S.  C  of 
incomplete  septic  abortions  and  followed  then  by  early  total  abdominal 
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Figure  1. 


VITAL  STATISTICS  OF  THE  UNITED  STATES 

TOTAL  ABORTION  DEATHS 

1942  -  1973 
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hysterectomy  to  eliminate  the  site  of  infection.   Also,  the  use  of  and 
availability  of  intravenous  antibiotics  in  high  doses  was  introduced 
in  the  early  1960's.   In  addition,  a  greater  understanding  of  the  patho- 
genesis and  treatment  of  disseminated  Intravascular  coagulation  occurred 
during  this  time  period.   Renal  dialysis  became  available  and  the  treat- 
ment of  hyperkalemia  and  cardiac  arrhythmias  was  improved.   More  recently, 
increased  attention  to  the  role  that  anaerobic  organisms  play  in  the 
pathogenesis  of  septic  abortion  has  led  to  an  awareness  of  the  need  for 
treatment  in  that  area.   There  has  also  been  generally  improved  delivery 
of  health  care  in  the  United  States  during  this  period  of  time  with  special 
reference  to  the  development  of  intensive  care  units  for  the  care  and  close 
monitoring  of  critically  ill  patients.   At  the  same  time,  especially  in 
the  middle  1960's,  government-financed  health  programs  were  introduced 
which  allowed  poorer  women  to  not  hesitate  in  seeking  treatment  for  septic 
abortion.   These  programs  included  our  Medicaid  and  Materr.al-Infant  Care 
Programs.   While  these  advances  were  being  made,  there  was  also  the 
introduction  of  massive  family  planning  programs  which  resulted  in  a 
decrease  in  the  birth  rate  and  probably  the  numbers  of  such  abortions  which 
would  come  to  the  crisis  state. 


What  must  be  examined  in  this  trend,  which  began  in  1961,  is  whether 
or  not  the  legalization  of  abortion  has  had  any  additional  impact  on  the 
decrease  In  numbers  of  maternal  deaths  related  to  abortion.   We  have 
specifically  examined  this  in  Tables  6  and  7  In  which  you  will  see  the 
non-abortion  related  and  abortion-related  maternal  deaths  between  the 
years  1961-1968  and  1968-1973  in  the  United  States  compared.   The  year 
1968  was  selected  because  that  was  the  first  year  when  significant  changes 
in  the  abortion  practices  in  the  United  States  began  with  exponential  in- 
creases in  the  numbers  of  abortions  performed  following  in  the  years 
subsequent  to  that. 

SIGNIFICANCE  OF  "OTHER"  MATERNAL  DEATHS 


\ 


'TABLE  VI  (NON-ABORTION  RELATED)  IN  THE  UNITED  STATES 


1961-1968  vs.  1968-1973 


TIME  PERIOD 

1961-68 

1968-73 

REGRESSION  COEFFICIENT 

-76.738' 

-54.629 

F 

4.329  (NOT  SIGNIFICANTLY 

DIFFERENT  AT  p  <  -05 

The  data  in  Table  6  were  analyzed  by  establishing  the  regression 
coefficients  (slopes)  of  the  decrease  in  total  number  of  non-abortion 
related  maternal  deaths  from  1961  to  1968  vs.  1968  to  1973.   The  regress- 
ion coefficient  for  the  first  period  of  time  was  -  76.738  and  for  the 
second  period  of  time  -  54.629.   This  can  be  read  essentially  as  if  there 
were,  on  the  average,  76.738  less  deaths  from  non-abortion-related  causes 
per  year  during  the  time  period  1961-1968  and  there  were  54.629  less 
maternal  deaths  which  were  non-abortion-related  per  year  from  1968  to 
1973.   As  can  be  seen,  the  decrease  in  the  number  of  deaths  per  year  from 
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non-abortion  related  causes  was  faster  from  1961  to  1968  than  it  wna 
from  1968  until  1973.   However,  when  this  difference  was  tested  with 
the  F-test  for  statistical  variance,  the  F  value  was  4.329  "which  in- 
dicates no  significant  difference  (p  £  .05)  in  the  trend  of  the  decrease 
of  non- abortion  related  maternal  deaths  from  1961  through  1973. 

In  Table  7  you  can  see  the  same  analysis  applied  to  the  numbers 
of  total  abortion  deaths  in  the  United  States  for  the  same  time  periods 
1961-1968  vs.  1968-1973.   The  regression  coefficient  for  the  first  time 
period  was  -  27.94  and  for  the  second  period  -  17.657.   Again,  this  can 
be  read  as  a  decrease  on  the  average  of  27.94  deaths  per  year  from 
abortion  in  the  years  1961-1968  and  a  decrease  of  17.657  deaths  per  year 
from  abortion  in  the  years  1968-1973.   This  also  shows  that  the  rate  of 
decline  from  1961-1968  was  greater  than  the  rate  of  decline  from  1968- 
1973.  \-n\en   analyzed  by  the  F-test  for  statistical  variance,  the  F  value 
was  13.3467  which  indicates  a  significant  difference  in  the  trend 
(p  <.01). 

So,  while  the  decrease  in  non-abortion  related  maternal  deaths 
from  1961  through  1973  followed  a  predictable  trend,  there  was  a  change 
in  that  trend  from  1968  on  when  looking  at  total  abortion  deaths.   This 
change  is  significant  and  indicates  that  the  expected  decrease  in  the 
total  number  of  maternal  deaths  from  abortion  in  the  United  States  from 
1968-1973  was  slower  than  during  the  previous  seven  years.   Or,  to  say 
it  another  way,  if  the  trend  from  1961-1968  in  the  numbers  of  abortion- 
related  maternal  deaths  had  continued  after  1968  there  would  have  been 
fewer  maternal  deaths  which  were  abortion-related  from  1968  to  1973  than 
actually  happened. 

What  happened  after  1968  in  the  United  States  which  would  have 
changed  this  trend  for  the  worse?   1968  was  the  first  year  in  which  large 
numbers  of  legal  abortions  were  performed  in  the  United  States  and  from 
that  year  on  there  has  been  an  exponential  rise  in  the  numbers  of  legally 
induced  abortions  performed  each  year.   Looking  at  Figure  2,  gives  us  some 
idea  of  what  has  been  happening  during  this  time  period.   It  can  be  seen 
that  from  1961-1973  there  was  a  precipitous  fall  in  the  number  of  maternal 
deaths  from  abortion  which  were  not  legally  induced.   These  are  deaths 
from  spontaneous  and  illegally  induced  abortions,   However,  also  shown  are 
the  number  of  deaths  from  legal  abortion.   It  can  be  seen  that  in  the  mid 
1960's  the  numbers  of  legal  abortion  deaths  had  reached  a  low  point.  How- 
ever, beginning  in  1969  there  was  a  marked  and  substantial  increase  in 
the  numbers  of  maternal  deaths  related  to  legal  abortion.   As  a  matter  of 
fact,  in  1973,  while  there  were  a  total  of  47  abortion-related  maternal 
deaths  in  the  United  States,  the  major  portion  of  these  were  deaths  re- 
sulting from  legal  abortion  (there  were  22  deaths  from  legal  abortion,  18 
deaths  from  illegal  abortion,  and  7   deaths  from  spontaneous  abortion)  [71]. 
(A  complete  numerical  breakdown  of  the  data  expressed  in  Figure  2  can  be 
found  in  Table  4  of  Appendix  A.) 

There  is  no  question  that  there  has  been  an  adverse  effect  on 
abortion-related  maternal  deaths  as  the  result  of  the  legalization,  on  a 
mass  scale,  of  abortion  in  the  United  States.  More  women  are  dying  at 
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TABLE  VII. 

SIGNIFICANCE  OF  REGRESSION  COEFFICIENTS" 

OF  TOTAL  ABORTION  DEATHS  IN  THE  UNITED  STATES 

1961-1968  vs.  1968-1973 


TIME  PERIOD 

1961-1968 

1968-1973 

REGRESSION  COEFFICIENT 

-  27.94 

-  17.657 

F 

13.3467  (SIGNIFICANT  AT 
p  <.01) 
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the  present  time  than  what  one  would  have  expected  If,  In  fact,  abortion 
had  never  been  lef;alized.   Wlint  appears  to  have  happened  is  that  mater- 
nal deaths  related  to  legal  abortion  have  outstripped  the'numbcrs  of 
maternal  deaths  related  to  illegal  and  spontaneous  abortions  in  the  United 
States.   Tliis  trend  was  not  expected  when  the  analysis  of  this  data  was 
begun.   However,  the  trend  that  has  been  established  since  abortion  was 
legalized  in  the  United  States  is  clear-cut  and  is  already  having  serious 
adverse  effects  on  maternal  health.   This  is  a  far  cry  from  what  advocates 
for  abortion  promised  us  before  legalization. 


ABORTION-RELATED  MATERNAL  DEATH  AND  THE  POOR 


It  has  also  been  argued  that  abortion  must  be  legalized  so  that 
poor  women  can  have  this  "service"  available  to  them  since  when  abortion 
is  illegal  only  the  rich  can  obtain  abortions  and  unavailability  of 
abortions  for  the  poor  is  discriminatory.   The  counter  argument,  of 
course,  has  been  that  the  poor  do  not  have  a  lot  of  things  that  the  rich 
have,  including  good  legal  advice,  adequate  housing,  sufficient  food, 
and  adequate  education.   Since  it  is  argued  that  the  poor  must  resort  to 
back  alley  and  criminal  abortions  with  their  subsequent  high  mortality 
and  morbidity,  I  have  attempted  to  analyze  whether  or  not  the  legaliza- 
tion of  abortion  in  United  States  has  had  an  impact  on  delivery  of  health 
care  to  poor  women.   In  Figure  3  you  will  see  the  percentage  of  abortion 
deaths  and  the  percentage  of  "other"  maternal  deaths  from  19A2  until  1973 
in  the  non-white  population  of  the  United  States.   Additionally,  the  per- 
centage of  live  births  attributable  to  that  same  population  from  1950 
until  1973  is  also  shown. 

The  non-white  population  from  which  these  figures  are  drawn 
(complete  data  are  included  in  Tables  2  and  5  of  Appendix  A)  is  made  up 
of  90  per  cent  blacks.   This  particular  group  of  people  makes  up  the 
majority  of  inner  city  poor  people  in  the  United  States  with  a  signifi- 
cantly lower  income  than  the  white  population  (see  Table  6,  Appendix  A). 

It  can  be  seen  from  Figure  3  that  while,  only  14.5  to  18.6  per  cent 
of  live  births  in  the  United  States  can  be  accounted  for  by  the  non-white 
population,  the  per  cent  of  "other"  maternal  deaths  during  the  same  time 
period  ranges  from  39  to  47  per  cent  while  the  per  cent  of  abortion-related 
maternal  deaths  ranges  from  38  to  58  per  cent.   The  non-white  population 
of  the  United  States  is  over-represented  in  both  categories  of  "other" 
maternal  deaths  and  abortion-related  maternal  deaths  than  what  would  be 
expected  from  their  contribution  to  the  birth  rate.   For  "other"  maternal 
deaths,  this  percentage  gradually  increases  from  1942  through  1957  at 
which  time  there  was  a  leveling  out  with  an  isolated  peak  in  1972.   The 
percentage  of  maternal  deaths  related  to  abortion  in  non-whites  gradually 
increased  from  1942  until  1964  at  which  time  there  was  a  general  leveling 
out  with  the  highest  peak  of  all  occurring  in  1973. 

While  the  actual  numbers  of  deaths  in  both  categories  have  de- 
creased significantly  for  both  whites  and  non-whites  from  1942  through 
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FIGURE  3. 
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1973,  tlie  skewed  over-representation  of  non-whites  as    contributors  to 
these  deaths  has  continued  at  extraordinarily  high  rates.   There  is  no 
Indication  from  looking  at  these  data  that  the  legalization  of  abortion 
from  1968  on  in  the  United  States  has  had  any  impact  whatsoever  on  this 
unrepresentative  skew.   It  can  be  concluded  from  tills  analysis  that  the 
legalization  of  abortion  has  had  no  impact  on  the  delivery  of  health  care 
to  the  poor.   In  spite  of  legalization,  poor  people  continue  to  die  at  a 
rate  significantly  higher  than  their  white  upper  middle  class  sisters. 
This,  of  course,  was  not  unexpected  for  those  of  us  who  see  the  needs  of 
the  poor  in  a  much  broader  perspective  and  with  much  differing  priorities. 
The  poor  in  the  United  States  have  never  needed  abortion,  but  they  have 
needed  adequate  health  care  facilities,  improved  health  care  education, 
adequate  general  education,  and  employment.   The  legalization  of  abortion 
has  had  no  impact  on  the  Improvement  of  these  deficiencies  in  spite  of 
the  fact  that  countless  millions  of  federal  dollars  have  gone  to  provide 
abortion  services.   This  represents  a  warped  sense  of  priority  and  a 
crass  disrespect  for  the  needs  of  poverty-stricken  people. 


CHILD  MORTALITY  IN  ABORTION 


Seldom  discussed  in  the  context  of  mortality  resulting  from 
abortion  is  the  death  of  the  fetus.   In  most  abortions,  an  unborn  child 
is  killed.   In  the  United  States,  this  is  presently  amounting  to  over 
1  million  per  year  and  is  producing  a  tremendous  loss  of  a  most  vital 
human  resource.   This  trend  in  abortion  is  changing  the  healing ^art  of 
medicine  into  a  source  of  efficient,  swift  and  sure  destruction  of  human 
life.   Even  our  learned  medical  journals  are  now  producing  a  setting  for 
the  work  of  the  physician  who  can  measure  an  exact  and  scientific  count- 
dovm  of  a  human  heart  from  180  beats  per  minute  to  zero,  and  ultimately 
death.   (See  Figure  4). 
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Abortion  of  course  is  not  a  100  per  cent  effective  monns  of 
birth  control  since  live  born  infants  are  not  infrequently  delivered 
following  abortion.   These  live  born  infants  have  been  reported  follow- 
ing first  trimester  abortion  with  suction  curettage  [72]  as  well  as 
second  trimester  abortion  (See  Table  8).   Those  who  arpue  that  abortion 
should  be  available  as  a  back-up  for  contraceptive  failure  have  not 
adequately  faced  the  question  of  what  we  do  when  abortion  fails. 

Live  Births  After  Salino  Instillation,  or  Other  (July  1 -Decem- 
ber 31,  1970) 


Axo,;,!  23  C  Sol."o  1   10,  9  OI 

Auou.l  J3  W  Sul.no  2  lb,  6  oi 
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Stpicmbcr  1  R  Crl.od.n,  1   lb,  13  o 

September  4  M  Sol. no  3  lb 

Scplcmb 

Soptcmb 

Scplon.b 

Seplcmbfr  30  I  Sol.n,  3  lb,  5  VJ 


V  (1  o(  Iwinil 

Sol.nc 

A 

Sol.n, 

V 

Colh« 

I 

Sol.n, 

N 

Sol.n. 

W 

SoUl 

2  lb,  I 
I   lb 


2  lb 

8)/  o<  16  5  -"i' 

15  Odober  9  S  Sol.n.  1   lb.   10  OI  19  1   hr 

16  October  n  0  Sol.no  lib,  7V<0.  21  5  mir 

17  Odobor  17  D  Solin.  2  lb,  3  oi  20  5  hr 

18  Oclobor    18  G  Sol.n.  I    lb,  4  OI  19  3  Kr, 

19  October  21  I  Sol.n.  14  oi  19  \  '/: 

20  October  26  S  Sol.n.  3  lb,  6  01  24      -      24  hr 

21  ■No«cn,ber9  G  Sol.n.  1    lb    1 4  o.  26  1 7  h, 

22  Nov.mber  20        R  Sol.n.  lib,  U.oi  18  6'/. 

23  November  23        f  Sol.ne  lib  21  30  m 

24  November  25        M  Sol.ne  lib,  8><oi  21  1   hr, 

25  December  2  S  Sol.n.  1   lb  20  53  m 

26  December  7           P                               i-''"'  lib,  5V^o.  20  2  hr, 
J7        D.e.mb.r  14        R                               Sol.n.  1  lb,  !!><  oi  20  2>^ 

TABLE  VIII. 


OTHER  COMPLICATIONS  OF  LEGALLY  INDUCED  ABORTION 


A  report  of  a  World  Health  Organization  scientific  group  stated 
that  "abortion  may  impair  a  woman's  health  through  a  variety  of  compli- 
cations.  These  may  occur  at  the  time  of  or  soon  after  abortion,  or  be 
discovered  much  later,  perhaps  in  connection  with  another  pregnancy  or 
with  efforts  to  become  pregnant  again.   The  complications  may  result  in 
the  death  of  a  woman"  [73]. 

The  really  significant  public  health  problem  presented  by  the 
Implementation  of  a  massive  legal  abortion  program  is  found  in  an  analysis 
of  the  non-fatal  complications  which  result  from  the  abortion  procedure. 
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The  kinds  of  compllcattona  v;iry  clcpciidlnf,  upon  the  pcrJod  of  time 
(pestntlonnl  ngo)  In  which  the  ahortlon  la  performed,  nn  well  .ib  , 
the  mctliod  by  which  the  abortion  is  performed.   First  and  'second 
trimester  abortions  both  have  significant  immediate  complications 
but  some  of  the  long-term  physical  complications  are  much  more  ominous 
with  first  trimester  abortion.   To  discuss  the  non-fatal  complications 
from  legally  induced  abortion  one  must  break  the  discussion  down  into 
the  early  physical  complications,  the  late  physical  complications  and 
the  psychological  complications. 


EARLY  PHYSICAL  COMPLICATIONS 


The  most  common  early  complications  of  legally  induced  abortion 
are  infection,  hemorrhage,  perforation  of  the  uterus,  laceration  of  the 
cervix  and  retained  placental  tissue.   Perhaps  the  most  difficult  prob- 
lem in  assessing  the  early  complications  of  Induced  abortion  is  the 
serious  lack  of  follow-up  which  has  been  part  and  parcel  of  the  many 
studies  that  have  been  done  on  this  subject.   In  Table  9  is  an  accumu- 
lation of  data  comparing  a  number  of  studies  which  have  been  reported 
on  the  use  of  primarily  vacuum  aspiration  abortion.   The  first  four 
studies  represent  abortions  done  as  an  out-patient  procedure,  while  the 
other  three  represent  abortions  done  in  the  hospital.   In  addition,  in- 
formation on  the  country  the  study  was  performed  in,  the  numbers  of 
abortions  reported  and  the  follow-up  procedure  are  listed.   In  those 
studies  in  which  the  procedure  was  done  as  an  out-patient  the  immediate 
complication  rate  ranged  from  0.A8  per  cent  to  10.5  per  cent.   Lang's 
series  is  the  highest  reported  complication  rate  in  this  group  of  10.5 
per  cent.   However,  he  did  have  75  per  cent  follow-up  from  the  referring 
physician  who  actually  saw  the  patient.   Only  20  per  cent  of-  his  patients 
were  followed  up  by  questionnaire.   In  the  other  three  out-patient  series 
however,  the  complication  rates  were  significantly  smaller  and  the  kind 
of  follow-up  was  primarily  through  the  use  of  telephone  and  questionnaires. 
For  the  most  part,  this  information  was  obtained  without  the  patient's 
having  seen  a  physician  for  follow-up  examination.   In  the  other  three 
studies  the  incidence  of  complications  is  significantly  higher  while  the 
abortions  were  done  in  the  hospital  and  follow-up  was  done  according  to  a 
review  of  the  hospital  records. 

In  looking  at  these  studies  there  are  four  major  differences  in 
methodology  from  which  to  analyze  the  widely  variable  complication  rates. 
They  are:   (1)  the  numbers  of  abortions  performed,  (2)  out-patient  vs. 
in-patient,  (3)  the  probable  use  of  local  anesthesia  vs.  general  anesthe- 
sia in  the  out-patient  vs.  in-patient  group  respectively  and  (4)  the 
method  of  follow-up.   I  think  that  the  increased  numbers  of  abortions  that 
are  being  reported  upon  in  the  out-patient  group,  along  with  the  follow-up 
method  used  in  these  studies  would  have  a  tendency  toward  under-reporting 
of  complications.   Certainly  large  numbers  of  patients  are  much  more 
difficult  to  gather  accurate  information  on  and  the  use  of  telephone  and 
questionnaires  without  personal  physician  visits  is  grossly  inadequate  for 
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follow-up.   On  the  other  linnd,  the  use  of  locnl  aiicsthcRin  in  thin 
f,roup  would  definitely  have  n  tendency  to  lower  the  complic.ition  mtc. 
In  the  second  group  the  numbers  of  pntients  were  smaller  and  they  were 
performed  on  an  in-patient  basis  with  accurate  accumulation  and  avail- 
ability of  hospital  records  which  contained  pertinent  Infbrmation  re- 
garding the  follow-up  of  tlicse  patients.   TTiis  should  make  more  ni  to 
the  reporting  of  complications  from  these  institutions.   On  the  oil-  . 
hand,  general  anesthesia  was  used  more  frequently  in  this  group  of 
patients  which  would  also  tend  to  increase  the  incidence  of  the  compli- 
cations.  In  the  study  done  by  Miller,  there  were  no  anesthetic  compli- 
cations reported.   In  the  other  studies  it  can't  be  certain  if  the  use 
of  general  anesthesia  markedly  affected  these  rates.   However,  in 
general,  one  would  not  expect  such  a  large  discrepancy  In  the  complica- 
tion rates  based  solely  on  the  use  of  general  anesthesia  vs.  the  use  of 
local  anesthesia.   I  think  that  this  analysis  shows  the  great  importance 
of  accurate  follow-up  in  studying  complications  of  abortion  and  that 
without  such  follow-up,  the  risks  are  likely  to  be  under-reported. 

In  Table  10,  the  work  of  Tietze  and  Lewit  from  the  Joint  Program 
for  the  Study  of  Abortion  (JPSA)  in  the  United  States  is  shown.   The 
information  in  Table  10  relates  the  rate  of  complications  by  method.  Follow- 
up  for  these  patients  included  in  this  study  appears  to  be  reasonably 
adequate  since  they  were  all  hospital  patients  and  restricted  to  local 
patients  wlio  had  follow-up.   On  the  other  hand,  those  patients  who  had 
pre-existing  medical  problems,  gynecological  problems  and/or  tubal 
sterilization  were  omitted  from  these  JPSA  figures.   It  is  well  known 
that  all  of  these  situations  significantly  increase  the  incidence  of 
immediate  complications  of  legal  abortion  [81],   So,  the  figures  in  Table 
10  relate  primarily  to  young,  healthy  women. 

It  can  be  seen  from  Table  10  that  the  different  methods  of 
abortion  have  different  incidences  of  complication  rates.   While  7.3 
per  cent  of  women  had  1  or  more  complications  following  vacuum  aspiration, 
61.2  per  cent  of  the  patients  had  complications  following  hysterectomy. 
An  overall  total  of  13.1  per  cent  was  seen.   This  is  generally  in  line 
with  a  review  nf  the  world's  medical  literature  which  I  completed  and 
published  in  January,  1973.   As  you  can  see  from  Table  11,  I  have  broken 
the  per  cent  of  complications  down  into  method  of  abortion,  as  well  as, 
specific  complication. 

Infection  may  be  localized  as  in  endometritis,  salpingitis  or 
perimetritis.   It  may  be  more  regionally  located  resulting  In  pelvic 
thrombophlebitis,  pelvic  cellulitis  or  pelvic  peritonitis.   It  may  be 
distant  as  in  pneumonia,  endocarditis,  or  septic  emboli  to  the  lungs  or 
brain.   Or,  infection  may  be  generalized  as  in  septicemia.   The  infection 
is  usually  the  direct  result  of  the  instrumentation  involved  in  the 
abortive  technique,  and  is  the  usual  cause  of  any  subsequent  sterility 
because  the  infection  scars  the  tubes  to  a  point  where  they  either  obstruct 
or  malfunction  [82]. 

Hemorrhage  is  not  uncommon  following  induced  abortion  even  early 
in  pregnancy.   The  uterus  is  a  highly  vascular  organ  during  pregnancy 
because  of  its  natural  response  to  the  life  support  of  the  unborn  child. 
Hemorrhage  usually  results  when  this  vascular  organ  is  lacerated,  per- 
forated, ruptured,  fails  to  contract  (uterine  atony),  or  because  of 
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TABLE  X. 

IMMEDIATE  COMPLICATIONS  PER  TOO  WOMEN 
JPSA 
LOCAL  PATIENTS  WITH  FOLLOW-UP* 

METHOD  RATE  PER  100  WOMEN 

SUCTION  7.3 

D  &  c         n.i 

SALINE  26.3 

HYSTEROTOMY         23.1 
HYSTERECTOMY        61.2 

TOTAL        13.1 

♦Excludes  patients  with  pre-existing  medical  or 
gynecological  conditions  and/or  v/ith  concurrent 
tubal  sterilization. 

From:     Tietze,  C.  and  Lev/it,  S.       Early  Complications 
of  Abortions  Under  Medical  Auspices,  A  Pre- 
liminary Report.     Studies  in  Family  Planning, 
2:137-143,  July,   1971. 
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TABLE .XI. 

%   IMMEDIATE  COMPLICATIONS 
BY  METHOD  AND  TYPE  OF  COMPLICATION 
(A  RANGE  OF  RATES  FROM  THE  WORLD'S  LITERATURE) 

METHOD  %  INFECTION  %   HEMORRHAGE'  %   PERFORATION 

SUCTION  2.0  -  15.0  2.3  -  17.0  0.1  -  2.7 

D  &  C  2.0  -  7.0  2.3  -  14.2  9.1  -  2.7 

SALINE  1.0  -  35.0  2.0  -  18.6 


From:  Hilgers,  T.W.   Induced  Abortions: 
A  Documented  Report.  2nd  Edition, 
Jan.  1973.  MCCL,  Box  744,  Rochester, 
Minnesota. 
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retained  placental  tissue.   Wlicn  a  woman  requires  blood  transfusion  as  a 
result  of  this  procedure  she  assumes  otiier  risks  which  arf  related  to 
the  administration  of  blood  (for  a  discussion  of  tlic  Inlie'rent  danf^crs 
of  blood  transfusion  -  allergic  reaction,  serum  hepatitis,  etc.,  sec  J.  A, 
Merritt,  ft  al,    "Management  of  Emergencies:   Untoward  reactions  to  blood 
transfusion,"  N.E.J.M.,  27A:1A26,  1966.)   [82]. 

Perforation  of  the  uterus  may  occur  with  the  traditional  D  &  C  or 
the  newer  method  of  suction  curettage.   Perforation  occurs  primarily  be- 
cause the  surgeon  operates  by  "touch"  alone,  and  not  under  direct  vision. 
In  addition,  the  pregnant  uterus  is  much  softer  than  the  non-pregnant 
uterus  and  this  lends  itself  to  easy  perforation.   If  in  the  process  of 
perforation,  the  bowel  or  a  blood  vessel  is  torn,  overwhelming  infection 
and/or  hemorrhage  may  occur,  necessitating  exploratory  abdominal  surgery 
[82]. 

An  extremely  important  fact  needs  to  be  brought  out  at  this  point. 
There  is  little  question  that  the  incidence  of  these  kinds  of  complications 
which  occur  immediately  following  abortion  are  much  more  frequent  in  the 
young  woman  pregnant  for  the  first  time.   This  is  presumably  due  to  the 
fact  that  her  cervix  is  much  more  rigid  than  in  those  women  who  have  pre- 
viously given  birth  [83,84].   In  the  United  States,  over  50  per  cent  of 
all  abortions  are  done  on  young  women  pregnant  for  the  first  time  (see 
Tables  7  and  8  in  Appendix  A).   Therefore,  those  women  who  are  at  the 
highest  risk  for  abortion-induced  complications  represent  the  largest 
single  category  of  women  who  are  having  abortions.   In  the  long  term  future, 
this  has  the  potential  of  having  a  devastating  public  health  impact. 

In  addition,  it  has  been  reported  in  the  Eastern  European  literature 
[85]  that  up  to  15  per  cent  of  women  will  develop  infections  following 
abortion  after  a  latent  period  of  two  to  three  weeks.   These  are  women 
who  are  essentially  healthy  after  the  abortion  but  who  develop  a  subclinical, 
sraoldering-type  Infection  which  may  go  unnoticed  and  untreated.   This  kind 
of  problem  requires  further  investigation,  however  it  may  be  one  reason  why 
women  have  long  term  problems  associated  with  first  trimester  abortion. 

In  dealing  with  saline  amnioinfusion,  the  incidence  of  hemorrhage 
increases  as  the  time  from  delivery  of  the  fetus  to  removal  of  the  pla- 
centa increases  [86,87].   Retained  placenta  is  a  fairly  common  complication 
following  saline  amnioinfusion  and  retention  of  the  placenta  greater  than 
A  hours  increases  the  complications  significantly  [86].   In  addition,  if 
the  instillation-abortion  time  goes  beyond  A8  hours,  which  is  not  rare, 
the  incidence  of  complications  also  increases  [87]. 

The  use  of  prostaglandins  to  induce  abortion  is  becoming  more  and 
more  popular  in  the  TTnited  States  since  the  Food  and  Drug  Administration 
allowed  its  use  in  certain  regional  centers.  Prostaglandins  can  be 
administered  either  intravenously,  extra-amniotically ,  or  intra-amnioti- 
cally.  Some  studies  have  been  done  using  prostaglandin  vaginal 
suppositories,  however,  this  does  not  look  very  realistic  at  the  moment. 
In  any  regard,  regardless  of  which  method  of  administration  or  which  of 
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the  prostar.landins  are  used,  there  are  certain'  compllcatlonB  which  seem 
to  be  related  to  their  use.   A  fairly  lar^e  pcrcontage  of  .patients  will 
have  retained  placental  tissue,  anywhere  from  18-73  per  cent  [88,89,90, 
91,92].   In  addition,  a  20  -  90  per  cent  of  patients  aborted  with  pros- 
taclandins  will  have  vomiting  and  diarrhea  during  the  course  of  their 
labor  [88,89,92).   A  number  of  patients  receiving  prostaglandins  will 
also  develop  a  fever  during  the  course  of  the  administration  of  the 
drug.   The  reason  for  this  fever  is  presently  unknown  [90,92].   Problems 
such  as  hemorrhage  and  infection  following  prostaglandin  abortion  are 
equally  as  frequent  as  with  saline  aranioinf usion,  occurring  in  5  to  10 
per  cent  of  patients  [89,90]. 

A  new  complication  has  been  recently  reported  with  the  use  of 
prostaglandins  and  because  it  occurs  rather  frequently,  it  deserves 
mention.   Because  the  cervix  tends  to  be  more  rigid  during  abortion 
induced  with  prostaglandins,  while,  at  the  same  time,  prostaglandin 
induced  uterine  contractions  are  very  strong,  about  2  per  cent  of  patients 
suffer  from  cervical  ruptures.   These  are  usually  located  in  the  posterior 
portion  of  the  cervix  and  without  dilation  of  the  cervix,  the  fetus  is 
expelled  through  a  "blow-out"  laceration.   Patients  at  risk  seem,  almost 
uniquely,  to  be  young  (less  than  21  years  of  age)  women  who  have  never 
been  pregnant  before  [205, 206, 207, 208, 209, 210,211 ,212, 213, 21A, 215] .  Such 
lacerations  may  adversely  influence  future  reproductive  performance  with 
an  increase  in  the  chance  of  premature  delivery  or  even  uterine  rupture 
in  association  with  a  subsequent  pregnancy  [207]. 

It  is  important  for  you  to  understand  that  the  prostaglandins  are 
the  most  potent  compounds  ever  discovered  in  the  human  body.   They  are 
ubiquitous  in  their  presence,  being  present  in  nearly  all  tissues  of  the 
body.   They  also  have  various  effects  on  different  parts  of  the  body, 
many  of  which  are  at  this  time  unknown.   How  these  effects  are  produced 
by  prostaglandins  is  also  unknown.   Different  kinds  of  prostaglandins 
have  been  used  to  treat  everything  from  the  common  cold  to  peptic  ulcer 
disease  to  bronchial  asthma.   At  the  present  state  of  our  knowledge  on 
prostaglandins  we  do  not  know  the  entire  story  of  their  actions  or  their 
hazards . 

Early  physical  complications  which  are  very  significant  when  they 
occur,  but  are  less  frequent,  include  the  following: 

1.  Coma  and/or  convulsions  because  of  the  effects  on  the 
central  nervous  system  and/or  kidneys  of  hypertonic  saline 
entering  the  blood  stream  directly  or  via  the  peritoneal 
cavity  [93]. 

2.  Embolization  of  air,  most  commonly,  or  by  particulate 
matter  (fat,  placental  products,  amniotic  fluid)  in  the 
heart,  pulmonary  artery,  brain  and  other  organs  [93]. 

3.  Anesthetic  accidents  resulting  in  cardiac  arrest  or 
aspiration  pneumonia  [93]. 
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4.  Disturbances  In  the  coagulability  of  the  maternal 
blood  [94,95,96,97].   A  mild  form  of  consumption 
coagulopathy  is  very  common  with  saline  abortldn 
(manifest  by  hypof ibrinQgenemia  and  thrombocytopenia) 
[98].   These  changes  are  not  limited  to  saline 
amnioinfusion  but  similar,  although  milder,  changes 
have  been  seen  with  prostaglandin  induction  [99,100] 
and  coagulation  failure  has  even  been  reported  after 
dilatation  and  curettage  [101]. 

5.  The  abortion  of  only  one  twin  while  the  other  survives 
and  delivers  normally  several  months  later  [10], 103]. 
The  psychological  effects  on  the  mother  and  the  sur- 
viving twin  in  such  cases  has  not  been  investigated. 

6.  The  use  of  lamlnaria  tents  to  allow  gradual  cervical 
dilatation  is  receiving  a  new  boost  becauso.  of  the 
abortion  business.   However  great  difficulty  in  re- 
moving these  after  insertion  into  the  cervical  canal 
has  been  reported.  Often  abdominal  surgery  is  required 
to  remove  the  tent  [104,105]. 

7.  While  many  women  will  not  bleed  significantly  enough  to 
require  blood  transfusion  at  the  time  of  the  abortion 
operation,  a  fairly  large  percentage  of  women  will 
hemorrhage  enough  to  cause  a  significant  anemia  post 
abortion.   This  has  been  shown  by  Carleton  [102], and 
Stallworthy  [106].   The  incidence  of  anemia  reported 
was  as  high  as  26  per  cent  following  vaginal  termination 
of  pregnancy  by  vacuum  aspiration.   This  creates  fatigue, 
decreased  physical  stamina  and  the  need  to  replace  iron 
stores  by  taking  oral  iron  medications. 

Tietze  and  Lewit  have  also  shown  that  these  kinds  of  complications 
are  up  to  two  times  more  frequent  in  poor  women  [217]. 


THE  LATE  PHYSICAL  COMPLICATIONS  OF  LEGALLY  INDUCED  ABORTION 

More  and  more  information  is  accumulating  regarding  the  late  physi- 
cal complications  of  legally  induced  abortions.   There  is  a  copious  amount 
of  information  available  from  the  experience  of  countries  who  have  had 
long-term  experience  with  legal  abortion.   Only  those  countries  with  long- 
term  experience  have  such  data  since  it  requires  at  least  10  years  and 
probably  closer  to  15  years  to  collect  information  of  this  sort.   There  is 
presently  nothing  in  the  American  literature  which  can  be  of  help  in 
analyzing  this  problem,  however,  the  British  literature  is  now  beginning  to 
see  these  problems.   There  is  little  question  that  these  problems  present 
the  most  significant  medical  and  ultimate  sociological  sequellae  from 
abortion. 
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With  increased  knowledge  and  experience,  we  are  now  beginninK  to 
see  and  understand  how  our  careless  use  of  natural  resources  and  destruct- 
ion of  or  interruption  of,  natural  life-cycles  in  land,  wat'er  and  air  is 
having  a  disastrous  impact  on  the  environment.   If  the  abortion  dilemma 
is  seen  from  an  ecological  point  of  view,  one  can  only  appreciate  that 
these  surgical  operations  are  a  radical  interference  with  the  natural  life 
cycle  of  the  human  being.   There  Is  little  question  in  my  mind  that,  as  in 
air,  water,  and  land,  we  will  see  a  similarly  disastrous  impact  on  the 
human  environment. 


COMPLICATIONS  IN  SUBSEQUENT  PREGNANCIES 


Subsequent  pregnancies  are  more  often  pathological  following 
legal  abortion,  and  this,  it  seems  to  me,  represent  some  of  the  most 
significant  complications  of  all.   Any  one  of  these  could  produce  an  in- 
dividual disaster  at  least  equivalent  to  any  unwanted  pregnancy  and  one 
which  may  be  far  more  difficult  to  handle. 

A.   Premature  labor  and  delivery. 

The  prematurity  rate  in  Hungary  in  1954  (before  legalized 
abortion)  was  7  per  cent.   However,  in  1968  (14  years  after  legalization 
of  abortion)  it  had  increased  to  12  per  cent  [107].   Tlie  incidence  of 
prematurity  developing  in  any  one  individual  is  shown  to  be  well  correlated 
with  the  number  of  abortions  a  woman  has.   Again,  Hungarian  studies  reveal 
that  the  likelihood  of  premature  labor  and  delivery  following  one  previous 
abortion  was  increased  to  14  per  cent;  after  two  abortions,  to  18  per  cent; 
and  after  three  abortions,  to  24  per  cent  [107].   In  Czechoslovakia  a  com- 
parison of  women  who  have  never  had  a  previous  legal  abortion  with  women 
who  had  such  a  history  revealed  that  the  prematurity  rate  in  the  former 
group  to  be  5  per  cent,  while  in  the  latter  group  it  had  increased  to  14 
per  cent  [108].   Similar  experience  showing  the  relationship  between  in- 
duced abortion  and  prematurity  has  also  come  recently  from  a  number  of 
other  countries  including  Poland  [109,110],  Bulgaria  [111],  Great  Britain 
[112],  Greece  [113]  and  Australia  [114]. 

As  Wren,  from  the  Royal  Hospital  for  Women,  Paddington,  New  South 
Wales,  has  stated  "the  premature  spontaneous  termination  of  a  wanted  preg- 
nancy can  be  a  psychologically  and  emotionally  disturbing  experience  for 
any  young  woman.   When  such  a  premature  delivery,  resulting  in  the  loss 
of  a  wanted  baby,  is  found  to  be  due  to  damage  caused  by  a  previous  surgi- 
cal termination,  then  the  guilt  and  anguish  experienced  by  these  women  can 
be  overwhelming  [114]".   My  own  clinical  observations  bear  these  comments 
to  be  true. 

What  may  be  even  more  important,  however,  is  the  fact  that  prema- 
ture birth  is  the  leading  cause  of  infant  death,  and  one  of  the  leading 
causes  of  mental  and  motor  retardation  (116).   This  is  reflected  in  the 
extraordinarily  high  infant  mortality  rate  in  Hungary  due  to  birth  injury. 
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post  natal  aspliy?:la  and  atelectasis  (the  leading  causes  of  death  in  the 
premature  infant).   Indeed,  there  "has  been  a  doubling  of  the  perinatal 
mortality  rate  in  Hungary  following  the  introduction  of  "aljortion-on- 
request"  [116].   Thus,  Klinger,  in  commenting  on  the  Hungarian  situation, 
concludes:   "induced  abortion  plays  an  important  role  in  the  development 
of  a  subsequent  child  (and  that)  the  impact  of  premature  birth  on  infant 
mortality  and  on  the  mental  and  physical  development  of  the  child  is 
connected  with  the  frequency  of  abortions  [107]". 

In  Poland  it  has  been  demonstrated  that  newborns  from  mothers  who 
have  had  legally  Induced  abortions  were  delivered  in  a  generally  poorer 
state  (determined  by  Apgar  scores),  and  they  demonstrated  a  greater  in- 
cidence of  disturbances  within  the  neonatal  period  [110]. 

If  the  Hungarian  trend  of  prematurity  would  be  seen  in  the  United 
States,  and  there  is  little  reason  for  us  to  expect  anything  less,  an 
additional  170,000  babies  would  be  born  prematurely  each  year  as  the  re- 
sult of  legal  abortion  [117].   Of  these,  12  to  30  thousand  would  be  either 
mentally  or  motor  retarded  [118).   Is  this  really  the  kind  of  medical  and 
social  progress  we  desire?   It  is  a  question  that  needs  to  be  asked  and 
even  more  so  needs  to  be  answered. 


B.  Ectopic  Pregnancy. 

A  number  of  countries  have  reported  a  significant  increase  in  the 
incidence  of  ectopic  pregnancy  in  women  who  have  had  previous  history  of 
legally  induced  abortion  [110,119,120,121,122,216].   One  Japanese  study 
revealed  that  3.9  per  cent  of  women  with  previous  history  of  legal  abortion 
had  a  subsequent  ectopic  pregnancy  [123].   This  is  eight  times  the  incidence 
of  ectopic  pregnancy  in  the  United  States  before  legalized  abortion  (inci- 
dence of  ectopic  pregnancy  in  the  United  States  in  1967  was  about  0.5  per 
cent)  [124].  An  ectopic  pregnancy,  of  course,  is  not  infrequently  life- 
threatening  because  of  rupture  and  hemorrhage.   This,  therefore,  subjects 
an  individual  woman  to  a  very  substantial  future  risk.   The  risk  of  death 
from  ectopic  pregnancy  in  the  United  States  is  approximately  300/100,000 
[124].   Tubal  malfunction, usually  secondary  to  post  abortal  infection  seems 
to  be  the  primary  cause  for  this  Increased  incidence. 

C.  Other  Complications  in  Subsequent  Pregnancies. 

The  incidence  of  spontaneous  abortion  in  women  with  previous  legal 
abortion  is  reported  to  be  30  -  40  per  cent  higher  than  in  those  without 
such  a  history  [110,121,125],  and  the  incidence  of  fetal  death  during  preg- 
nancy is  twice  as  great  [21,125].   Also,  complicated  labors  (prolonged 
labor)  placenta  previa,  adherent  placenta)  [108,109,110,116,121,125,126]  and 
excessive  bleeding  at  the  time  of  delivery  [108,109]  have  all  been  noted  to 
occur  more  commonly  in  subsequent  pregnancies  in  women  with  a  previous  his- 
tory of  legal  abortion.   These,  of  course,  all  result  in  increased  obstet- 
rical intervention  and  make  it  considerably  more  difficult  for  the  woman 
carrying  a  supposed  "wanted"  child  at  a  future  time. 
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STERILITY 


Several  studies  "prove  that  repeated  abortions  can  cause  secon- 
dary sterility"  [107].   One  report  from  Poland  showed  that  6.9  per  cent 
of  women  were  sterile  on  a  4  to  5  year  follow-up  [127].   And  in  Japan, 
9.7  per  cent  were  subsequently  sterile  on  a  3  year  follow-up  [123].  Other 
countries  have  had  a  similar  experience  [121,128,129].   Sterility  results 
primarily  as  an  after  effect  of  post  abortal  Infection  which  results  in 
either  tubal  obstruction  or  malfunction.   Eminent  British  gynecologist, 
T.N. A.  Jeffcoate's  comment  is  particularly  pertinent  here:   "if  this 
happens  when  a  first  pregnancy  is  interrupted  for  a  non-recurrent  indi- 
cation, such  as  rubella  or  a  fleeting  psychological  upset,  the  situation 
is  tragic  [130]". 


TRANSPLACENTAL  HEMORRHAGE 


It  has  long  been  known  that  a  woman  who  is  Rh  negative  is  very 
susceptible  to  a  very  special  kind  of  problem  when  her  consort  is  Rh  posi- 
tive.  Any  given  pregnancy  may  be  a  stimulus  to  the  mother  to  develop 
antibodies  against  the  baby's  red  blood  cells  (that  is,  she  becomes  sensi- 
tized to  the  baby's  red  blood  cells)  so  that  in  a  subsequent  pregnancy 
these  antibodies  may  destroy  the  baby's  red  blood  cells,  resulting  in  an 
anemia  which  may  be  life-threatening  to  the  baby  in  utero,    or  subject  him 
to  the  threat  of  mental  and  motor  retardation  after  he  is  born.   This  sensi- 
tization occurs  through  a  leakage  of  the  baby's  red  blood  cells  into  the 
mother's  circulation  (transplacental  hemorrhage),  usually  at  the  time  of 
delivery.   Therefore,  firstborn  children  are  rarely  affected.   However,  with 
all  methods  of  legally  induced  abortion,  sensitization  has  been  reported  to 
occur  in  3  to  10  per  cent  of  Rh  negative  women  [131 ,132 ,133, 13A ,135,136, 
137].   This,  of  course,  can  now  be  effectively  treated  with  the  recent  de- 
velopment of  anti-Rh-negative  gamma  globulin  (Rhogam) ,  and  its  routine  use 
in  the  abortion  of  Rh  negative  women  has  been  frequently  recommended  [137, 
138].   However,  because  certain  tests  on  the  fetus  cannot  be  performed, 
many  women  will  be  needlessly  exposed  to  therapy.   And,  in  spite  of  the 
existence  of  this  highly  effective  treatment,  there  is  good  evidence  to 
suggest  that  it  is  being  grossly  neglected.   In  a  study  conducted  by  the 
New  York  State  Department  of  Health  of  women  having  abortions  in  New  York 
State,  48.7  per  cent  of  women  known  to  be  Rh  negative  were  left  untreated 
with  Rhogam,  thus  unprotected  from  the  possibility  of  sensitization  and 
its  inherent  risks  to  future  children  [139]. 


OTHER  LATE  PHYSICAL  COMPLICATIONS 

There  are  a  number  of  other  late  physical  complications  which  occur 
in  varying  frequencies,  some  very  frequently,  while  others  are  rare,  but 
they  should  command  our  attention. 
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1.  .The  sexual  libido  of  women  who  have  had  legally  induced 

abortions  is  reported  to  decrease  in  lA  to  33  per  cent 
of  women.   This  is  theoretically  due  to  the  ps^chotrau- 
matic  experience  of  the  interruption  and  the  emotional 
weakness  that  follows  [127,1A0,1A1] . 

2.  Endometriosis  is  an  infrequent  sequel  to  hysterotomy 
[142]. 

3.  Many  pregnancies  which  follow  an  abortion  performed  by 
hysterotomy  will  need  delivery  by  cesarean  section  to 
eliminate  the  possibility  of  rupture  of  the  hysterotomy 
scar  [142,143,144]. 

4.  Gross  irregularity  in  the  appearance  of  the  menstrual 
period,  heavy  bleeding  at  the  time  of  menses  or  complete 
absence  of  menstruation  has  been  reported  in  1-12  per  cent 
of  patients  who  have  had  legal  abortions  [125,127,145,146]. 
This  kind  of  problem  can  become  very  agonizing  for  an  other- 
wise healthy  young  woman. 

5.  The  implantation  of  fetal  remnants  following  vacuum 
aspiration  or  dilatation  and  curettage  can  give  rise  to 

the  growth  of  fetal  tissue  within  the  uterus.   Brain  tissue, 
bone  and  cartilege  appear  to  be  the  most  common  tissues  in- 
volved.  Women  who  have  this  problem  usually  present  at  a 
later  date  with  heavy,  persistent  and  painful  menstrual 
periods  [147,148,149]. 


PSYCHOLOGICAL  COMPLICATIONS 


The  World  Health  Organization  Scientific  Study  Group  concluded  that 
"there  was  no  doubt  that  the  termination  of  pregnancy  may  precipitate  a 
serious  psychoneurotic  or  a  psychotic  reaction  in  a  susceptible  individual 
[150].   Some  investigators  have  indeed  noted  lasting  psychological  prob- 
lems [151].   However,  there  has  been  much  variation  in  the  medical 
literature  regarding  the  incidence  of  psychological  sequellae  of  induced 
abortion. 

One  of  the  difficulties  in  establishing  what  psychological  abnorm- 
alities may  result  from  abortion  comes  from  our  basic  lack  of  understanding 
of  the  psychology  of  normal  pregnancy.  As  a  Resident  at  the  Mayo  Clinic,  I 
did  work  in  this  area.  It  may  be  helpful  for  your  understanding  of  psycho- 
logical effects  of  abortion  if  you  could  better  understand  some  of  the  more 
commonly  noted  changes  that  occur  in  a  woman  during  early  pregnancy. 

When  a  woman  becomes  pregnant  she  may  first  suspect  this  as  early 
as  two  weeks  after  conception.   This  is  a  time  when  implantation  is 
occurring  and  when  she  misses  her  first  menstrual  period.   Coinciding  with 
the  time  of  implantation,  some  women  will  experience  a  noticeable  increase 
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in  fatigue.   Shortly  thereafter,  as  the  uterus  expands  In  size,  and  the 
placental  hormones  are  produced,  the  pregnant  woman  becomqs  aware  of 
other  physiological  changes  within  her  body.   As  the  uterus  increases 
in  size  it  places  pressure  on  her  urinary  bladder  which  she  senses  by 
the  need  to  more  frequently  urinate.   Her  breasts  become  somewhat  larger 
and  more  sensitive  to  touch.   She  notices  this  as  she  goes  about  her 
daily  routine.   In  addition,  most  women  experience  some  early  morning 
nausea,  often  accompanied  by  vomiting.   For  most  women,  this  feeling  does 
not  last  the  entire  day  but  is  only  experienced  upon  rising.   Her  nipples 
may  become  darker  in  color,  larger  and  more  prominent.   Regardless  of 
which  pregnancy  this  is  for  her,  the  majority  of  women  need  to  go  through 
an  adjustment  to  the  new  pregnancy.   This  is  very  commonly  observed  in 
the  practice  of  obstetrics  for  it  is  a  time  when  a  woman  gets  used  to  the 
idea  of  having  a  baby.   It  is  such  a  common  occurrence  that  it  could  be 
considered  normal.   It  Is  during  this  time  that  women  who  are  pregnant 
require  close  companionship  and  sense  the  need  for  being  appreciated. 
If  they  are  rejected  for  one  reason  or  another, she  will  sense  this  deeply. 
'As  the  pregnancy  progresses  and  she  begins  to  feel  the  baby  move  the  Idea 
of  having  a  child  becomes  much  more  real  to  her  and  there  is  a  natural 
tendency  toward  acceptance.   The  majority  of  women  who  reach  term,  regard- 
less of  how  they  felt  in  the  first  three  or  four  months  of  pregnancy,  are 
looking  very  favorably  toward  having  their  baby.   There  appears  to  be  a 
natural  mechanism  at  work  which  allows  a  woman  to  adjust  to  her  pregnancy 
and  accept  it  as  the  baby  nears  its  birth.   An  unwanted  early  pregnancy, 
therefore,  does  not  mean  an  unwanted  child  when  the  baby  arrives. 

If  a  woman  has  an  abortion,  usually  within  the  first  three  months 
of  pregnancy,  the  decision  is  usually  reached  swiftly.   She  finds  herself 
pregnant  at  an  undesirable  time  and  in  undesirable  circumstances,  and 
because  of  outside  pressures  she  is  forced  quickly  into  a  decision.  Rather 
than  letting  time  and  people  who  are  close  to  her  heal  the  wounds,  she 
seeks  out  the  abortionist  who  empties  her  womb  in  less  than  10  minutes. 
Following  the  abortion  she  no  longer  has  the  early  morning  nausea  and  the 
urge  to  urinate  frequently  disappears.   Her  breasts  tend  to  regress  in 
size  and  lose  their  tenderness,  and  in  some  women  a  small  milky  discharge 
can  be  seen  several  days  after  the  abortion.   The  physiological  changes 
which  are  seen  following  abortion  are  not  visible  to  the  naked  eye  or  to 
the  untrained  observer,  but,  nonetheless,  they  are  felt  deeply  Inside 
consciously  and  intuitively  by  the  woman  who  was  pregnant.   She  begins  to  . 
realize  that  something  very  dramatic  and  drastic  has  occurred  to  her.  It 
is  final  and  irretrievable.   Many  unusual  feelings  may  come  to  her  at  that 
time.   These  feelings  are  often  very  subtle  and  she  often  does  not  even 
know  how  to  express  them.   The  feelings  could  not  be  considered  those  of 
a  mentally  healthy  person  but  far  too  often  are  passed  off  as  being  perfectly 
normal. 

The  Swedish  experience  with  therapeutic  abortion  has  been  well 
documented  with  several  well-planned  studies.   Perhaps  the  best  of  these 
is  Ekblad's.   He  studied  A79  women  at  the  time  of  the  abortion  and  again 
two  to  three  and  one-half  years  later.  At  follow-up,  he  found  that  10 
per  cent  continued  to  feel  the  operation  unpleasant;  lA  per  cent  had  mild 
self  reproach;  11  per  cent  had  serious  self  reproach  and  self  regret;  and 
one  per  cent  had  gross  psychiatric  breakdowns  (152) . 
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Studies  have  shown  that  "serious  mental  dl'^orders  arise  more  often 
in  women  with  previous  emotional  problems;  thus  the  very  vjomen  for  whom 
legal  abortion  Is  considered  to  be  justified  on  psychiatric  grounds  are 
the  ones  who  have  the  highest  risk  of  post  abortal  psychiatric  disorders" 
[153]. 

A  very  recent  study  from  Yugoslavia  described  three  phases  of 
mental  health  to  the  abortion  process:   (1)  pre-abortion,  (2)  intervention, 
and  (3)  post  abortion  phase  [154].  When  asked  which  phase  was  most  un- 
pleasant, 60  per  cent  felt  that  the  pre-abortion  phase  was  the  worst,  while 
13.1  per  cent  disliked  the  intervention  stage  and  22.3  per  cent  the  post 
abortion  phase.   Significant  was  the  fact  that  all  of  the  patients 
Interpreted  their  experience  as  being  unpleasant. 

In  the  pre-abortion  phase,  they  often  described  themselves  as 
nervous,  tense,  quarrelsome,  revolted  and  upset.   Often,  they  could  not 
concentrate  or  work.   They  found  it  difficult  to  tolerate  the  presence 
of  children  and  they  admitted  that  their  sexual  life  was  significantly 
disturbed.   In  the  Intervention  phase,  their  unpleasant  feelings  often 
stemmed  from  the  "physical  pain"  involved  [154]. 

Dunbar  has  described  a  period  which  she  calls  the  "post  abortal 
hangover"  which  is  the  time  corresponding  closely  to  the  unfulfilled  length 
of  the  aborted  pregnancy.   "Whatever  the  conscious  or  unconscious  motiva- 
tion for  abortion,"  she  writes  "the  experience  of  abortion  inevitably 
arouses  an  unconscious  sense  of  guilt  [155]". 

Aren,  in  Sweden,  studied  women  who  had  a  term  pregnancy  after 
previously  having  a  legal  abortion.   In  100  consecutive  cases,  he  found 
that  their  reactions  to  the  previous  legal  abortion  in  retrospect  were 
as  follows:   35  per  cent  were  content,  17  per  cent  were  content  but  had  a 
"bad  conscience",  25  per  cent  had  mild  guilt  feelings  and  23  per  cent 
severe  guilt  feelings.   Commenting  on  this  last  group  of  23  per  cent,  he 
states  that  the  guilt  feelings  were  so  severe  that  the  women  had  suffered 
for  varying  lengths  from  nervous  disorders,  insomnia  or  decreased  work 
capacity.  Many  of  the  women  had  been  troubled  by  the  sight  of  small 
children.   Some  complained  of  strange  feelings  of  emptiness  and  longed  for 
the  child  they  had  not  borne.   Sometimes  guilt  feelings  appeared  even 
before  the  women  left  the  hospital,  although  usually  later.   In  one,  self 
reproach  made  its  first  appearance  five  years  after  the  abortion,  and  then 
not  until  the  woman  had  delivered  her  first  child.   It  was  then  that  she 
realized  what  she  had  missed  by  having  a  legal  abortion  [156]. 

Freudian  psychiatrist-obstetrician,  Julius  Fogel,  in  the  United 
States,  who  admits  to  having  executed  hundreds  of  abortions,  has  observed: 
"abortion  is  an  impassioned  subject  ...  psychologically  and  emotionally 
we  are  only  beginning  to  learn  something  of  it's  effects  on  the  women 
involved.   I  think  every  woman  -  whatever  her  age,  her  background  or  her 
sexuality  -  has  a  trauma  at  destroying  a  pregnancy.  A  level  of  humanness 
is  touched.   This  is  a  part  of  her  own  life.   She  destroys  a  pregnancy; 
she  is  destroying  herself.   There  is  no  way  it  can  be  innocuous.   One  is 
dealing  with  a  life  force.   It  is  totally  beside  the  point  whether  or  not 
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you  think  life  is  there.   You  cannot  deny  that  something  Is  being  created 
and  that  this  creation  is  physically  happening  [157]."    , 

Fogel  does  not  claim  that  mental  illness  automatically  follows 
abortion.   He  says:   "often  the  trauma  may  sink  into  the  unconscious  and 
never  surface  in  the  woman's  lifetime.   But  it  is  not  as  harmless  and 
casual  an  event  as  many  in  the  pro-abortion  crowd  insist.   A  psychologi- 
cal price  is  paid,  I  can't  say  exactly  what.   It  may  be  alienation,  it 
may  be  a  pushing  away  from  human  warmth,  perhaps  a  hardening  of  the 
maternal  instinct.   Something  happens  on  the  deeper  level  of  a  woman's 
consciousness  once  she  destroys  a  pregnancy.   I  know  that  as  a  psychi- 
trist  [157]." 

Fogel's  interpretation  is  one  of  the  best  that  I  have  ever  read 
and  correlates  closely  with  my  own  personal  experience  in  dealing  with 
women  who  have  had  abortions. 

The  psychiatric  problems  following  abortion,  however,  are  not 
limited  to  the  mother.   When  Cain  reported  his  observations  of  87  children 
whose  mothers  had  abortions  (type  not  specified)  ,  he  found  two  categories 
of  reactions:   an  immediate  type,  characterized  by  anxiety  attacks,  night- 
mares, increased  aggressiveness,  stuttering,  running  away,  death  phobias, 
increased  separation  anxiety,  sudden  outbursts  of  fear  or  hatred  of  the 
mother,  and  even  suicide  attempts;  a  late  type  included  effects  ranging 
from  isolated  phantasies  to  pervading,  crucial  and  disabling  illness [158] . 

Still  others  are  confronted  with  certain  psychological  reactions 
to  abortion.  The  disquieting  reactions  of  hospital  staff  to  this  proce- 
dure has  been  well  documented  [159,160,161,162,163].   Some  nurses  find  it 
difficult  when  legitimate  surgery  is  pushed  aside  to  make  room  on  the 
operating  schedule  for  abortions  and  when  abortion  equipment  is  purchased 
in  priority  over  other  needs  involving  patient  care  in  the  hospital  [163]. 
Others  have  developed  an  intense  anxiety  over  which  patient  should  be 
given  care  at  a  given  moment  -  the  woman  threatening  to  spontaneously  abort 
(for  whom  the  nurse  is  involved  in  saving  life) ,  or  the  woman  in  the  next 
bed  about  to  abort  because  of  the  salt  which  has  been  previously  instilled 
in  the  fluid  surrounding  her  baby  [163], 

In  Hawaii,  McDermott  and  Char  reported  that  "the  nurses  themselves 
felt  that  they  had  replaced  the  illicit  underground  abortionist  in  other 
cities,  and,  like  them,  they  were  personally  involved  in  the  slicing  and 
chopping  up  of  'babies'  (the  word  they  used  to  describe  expelled  fetal 
parts  and  fetuses  that  were  warm  and  sometimes  breathing)"  [163] .   Kibel 
reported  nightmares  in  nurses  who  had  participated  in  many  abortions  [162]. 
He  concluded  that  "regardless  of  one's  religious  or  philosophic  orienta- 
tion, the  unconscious  view  of  abortion  remains  the  same  ...  that  unconsiously 
the  act  of  abortion  was  experienced  as  an  act  of  murder"  [162]. 

Physicians  are  no  more  immune.  Many  countries  have  reported  in- 
creased depressive  reactions  and  breakdowns  among  their  guilt-ridden 
physicians  [16A,165] .   Resident  doctors  in  obstetrics  and  gynecology  have 
expressed  their  dissent  at  having  to  spend  "inordinate  portions  of  their 
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learning  time  carrying  outtoo  many  distasteful  abortions"  [166].   It 
seems  that  a  robot-like  constitution  is  needed  when  carrying  out  large 
numbers  of  abortions. 

There  is  little  question  in  my  mind  that  the  legalization  of 
induced  abortion  does  have  psychological  reactions  in  women.   However, 
it  cannot  be  looked  at  from  that  narrow  perspective  since  so  many  other 
people  are  involved  and  their  reactions  can  be  psychological  in  nature 
as  well.   One  person  who  has  not  been  studied  to  my  knowledge  has  been 
the  prospective  father  of  the  unborn  child.   I  have  personal  experience 
dealing  with  the  anxieties  of  some  fathers  who  are  deeply  anguished  over 
the  prospect  of  his  child  being  destroyed  without  either  his  consent  or 
anything  that  he  can  do  about  it. 


IV.   CRIMINAL  ABORTION 


There  is  perhaps  no  argument  in  favor  of  abortion  which  arouses 
the  emotions  of  people  more  than  the  reality  of  illegally  induced  abortions. 
They  do  occur,  there  is  no  question  about  that.   It  is  not  my  purpose  here 
today  to  tell  you  that  illegally  induced  abortions  are  a  myth.   However, 
this  difficult  problem  does  need  to  be  put  in  its  proper  perspective  and 
this  can  be  done  with  explanation. 

To  begin  with,  in  the  United  States,  it  has  often  been  said  that 
there  are  1  million  illegally  induced  abortions  per  year.   This  attempts 
to  connote  that  there  are  1  million  women  per  year  who  subject  themselves 
to  "back  alley  butchers".   This  large  group  of  women  by  implication  are 
subjecting  themselves  to  severe  complications  and  even  death  as  a  result 
of  this  practice.   However,  if  Alfred  Kinsey  can  be  believed,  87  per  cent 
of  all  abortions  performed  prior  to  legalization  of  abortion  in  the  United 
States  were  done  by  physicians  and  only  8  per  cent  were  self  induced  [167]. 
I  would  suspect  that  this  would  be  true  of  other  countries  in  the  Western 
world  as  well.   Of  course,  now  that  abortion  has  been  legalized  in  the 
United  States,  the  same  physicians  who  were  doing  illegal  abortions  are 
now  doing  legal  ones. 

The  estimates  of  how  many  illegal  abortions  were  done  each  year  in 
the  United  States  range  from  160,000  per  year  to  as  high  as  1.2  million 
per  year  (168,169).   Even  Dr.  Christopher  Tietze,  the  biostatician  for 
the  Population  Counsel  would  agree  with  that  statement  [169]. 

To  determine  how  many  illegal  abortions  are  performed  each  year  in 
a  given  country  is  very  difficult.   One  of  the  standard  ways  to  evaluate 
this  has  been  through  the  examination  of  admissions  to  hospitals  for 
abortions  of  all  kinds.   This  gives  an  indirect  estimate  of  the  numbers  of 
abortions  that  occur,  "spontaneous"  and  illegally  induced.   This  method 
of  analysis  relies  upon  the  occurence  of  complications  such  as  hemorrhage 
and  infection  which  occur  in  both  spontaneous  and  illegally  induced  abor- 
tions.  As  a  method,  it  leaves  some  things  to  be  desired,  however,  it  does 
provide  some  information  regarding  the  trends  in  abortions  and  the  effects 
on  those  trends  that  legalizing  abortion  has. 
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With  the  use  of  this  form  of  analysis,  it  has  been  shown  in 
countries  such  as  fireat  Britain,  Japan,  Yugoslavia,  Hungary,  Czecho- 
slovakia, Bulgaria,  Poland,  the  USSR,  and  the  German  Democratic  Republic 
[170,171,172,173,174,175,176,177,178]  that  the  incidence  of  admissions 
for  abortions  to  hospitals  following  the  legalization  of  abortion  did 
not  change.   The  obvious  conclusion  which  these  papers  have  drawn  is  that 
the  Incidence  of  illegilly  induced  abortion  did  not  significantly  change 
following  the  legalization  of  abortion.   This  is  graphically  represented 
in  Figure  5  in  which  the  data  for  legal  abortions  and  other  illegal 
abortions  are  graphed  for  Hungary,  Czechoslovakia,  Bulgaria,  Poland  and 
Yugoslavia. 

The  Lane  Committee  on  the  Working  of  the  Abortion  Act  in  Great 
Britain  concluded  that  "...the  decreasing  number  of  women  admitted  to 
hospitals  in  London  via  the  emergency  bed  service  indicates  that  the 
incidence  of  illegal  abortions  and  of  their  concomittant  complications 
and  deaths  have  fallen  since  the  Abortion  Act  came  into  force".   To  in- 
terpret the  emergency  bed  service  admissions  to  hospitals  in  London  as 
an  Indication  of  a  fall-off  in  the  numbers  of  illegal  abortions  since 
the  implementation  of  the  Abortion  Act  in  1967  is  taken  out  of  context. 
The  London  emergency  bed  service  admissions  also  decreased  from  5,850  in 
1964  to  4,400  in  1967  before  the  Abortion  Act  had  ever  come  into  force 
and  that  while  the  decrease  has  continued  since  the  Abortion  Act  has 
come  into  law,  the  rate  of  decrease  has  been  slightly  less.   The  London 
Emergency  Bed  Service  Organization  have  themselves  repudiated  the  Lane 
Committee's  interpretation  of  the  reasons  for  this  decrease  [182].   This 
points  out  one  of  the  problems  one  gets  into  when  attempting  to  analyze 
this  kind  of  data.   Certainly,  you  cannot  isolate  trends,  trends  have  to 
be  analyzed  both  before  and  after  legal  abortion. 

In  Japan,  in  1955,  when  abortions  were  available  on  request  and 
as  many  as  1.17  million  "legal"  abortions  were  performed,  the  Japanese 
Minister  of  Health  estimated  that  from  300,000  to  400,000  criminal 
abortions  were  also  performed  [183]. 

In  1951,  Ingleman-Sundberg  [184] (and  later  in  continuation  of  that 
study  in  1968,  Huldt)  [185]  was  able  to  secure  reliable  data  from  Stock- 
holm, where  all  pregnancies  are  registered.   Of  those  which  ended  in 
abortion,  a  known  number  are  legal  abortions  (the  non-legal  abortions 
then  will  include  spontaneous  and  criminal  abortions  combined) .   There  is 
no  reason  to  expect  any  significant  changes  in  the  annual  spontaneous 
abortion  rate.   Therefore,  any  variation  in  the  non-legal  abortion  rate 
Is  due  to  changes  in  the  criminal  abortion  rate.   There  was,  in  fact,  no 
correlation  between  the  legal  abortion  rate  and  the  spontaneous  and 
criminal  abortion  rate.   Huldt  concluded  that  "apparently  the  abortion 
law  in  its  present  form  has  not  reduced  criminal  abortion"  [185]. 

Since  the  legalization  of  abortion  in  the  United  States,  there 
have  been  a  few  studies  done  in  an  attempt  to  analyze  the  problem  of 
illegally  induced  abortion.   One  of  these  studies  done  at  San  Francisco 
General  Hospital  concluded  that  the  introduction  of  legal  abortion  had 
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FIGURE  5. 


Data  for  Hungary.  Czechoslovakia.  Bulgaria  and  Poland  include  legal 
abortions  and  3;ission.  for  all  other  abortions  during  the  g.vcn 
time  period.  Data  from  Yugoslavia  is  specific  for  legal  and  illegal 
abortions.  From:  Mehlan.  K-H.  Proceedings  of  the  7th  Conference  of 
the  IPPF.  Excerpta  Me<Jica  Foundation.  1964.  Also.  Novak.  F..  same 
prorppHlnca . 
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a  marked  effect  on  the  numbers  of  admissions  for  septic  abortion  [186]. 
However,  this  study  Included  only  one  control  year  before  the  legali- 
zation of  abortion  and  there  is  no  way  of  determining  wha't  the  trend 
had  been  at  that  hospital  over  several  years.   They  attributed  the 
performance  of  95  abortions  in  1968  as  the  cause  of  a  46  per  cent  de- 
crease in  the  numbers  of  admissions  for  septic  abortion.   In  view  of 
other  data  which  I  will  present  shortly  this  seems  somewhat  unbelievable. 
This  study  did  not  Include  their  figures  on  the  numbers  of  septic  abor- 
tions which  resulted  following  legal  abortions  and  this,  too,  becomes 
important  in  putting  this  into  proper  perspective. 

In  a  study  done  at  Los  Angeles  County  Hospital  [187] ,  a  decrease 
in  the  n-mbers  of  septic  abortions  admitted  to  the  hospital  was  seen, 
however,  this  decrease  was  markedly  minimized  when  one  also  included  the 
infected  abortions  which  were  admitted  from  their  legal  abortion  service. 
The  authors  felt  that  their  data  did  not  necessarily  prove  that  septic 
abortions  were  on  the  decrease  since  patients  who  were  having  abortions 
on  the  outside  may  still  be  having  complications  but  these  complications 
are  now  being  treated  at  their  source  by  the  physician  who  performs  the 
abortion.   As  a  result,  the  decrease  that  was  seen  could  be  attributed 
to  the  lack  of  any  need  to  seek  their  medical  assistance.   Nonetheless, 
when  one  includes  their  septic  abortions  which  resulted  from  the  perform- 
ance of  legal  abortions,  there  was  essentially  no  decrease  at  all. 

Perhaps  the  best  work  that  has  been  done  on  this  in  the  United 
States  was  done  at  Emory  University  School  of  Medicine  in  Atlanta,  Georgia 
[188].   Starting  in  1969,  trained  personnel  collected  data  on  women  under- 
going legal  pregnancy  terminations,  women  admitted  to  the  hospital  because 
of  Incomplete  spontaneous  abortions  and  women  seeking  care  for  complica- 
tions resulting  from  illegal  abortions.   Information  came  from  emergency 
room  records,  In-hospltal  clinical  charts,  pathology  reports,  and  patient 
Interviews.   Only  women  who  actually  admitted  to  criminal  abortion  attempts 
were  considered  illegal  abortion  patients  in  this  study.   In  their  data, 
they  dealt  directly  with  those  who  admitted  to  criminal  intervention. 
While  not  all  septic  abortions  are  criminally  induced,  in  this  study  there 
was  no  need  to  make  any  assumptions  about  septic  abortions.   Only  after 
three  years  of  Increasing  numbers  of  legal  abortions,  when  the  abortlon-to- 
llve  birth  ratio  at  their  hospital  reached  227.  abortions  per  1,000  live 
births,  did  the  decline  in  illegal  abortion  complications  begin.   They 
concluded  that  "a  large  number  of  legal  abortions  must  be  performed  before 
an  effect  on  illegal  abortion  morbidity  is  observed".   In  fact,  even  at 
an  abortion  ratio  of  350  per  1,000  live  births,  there  continued  to  be 
admissions  to  their  hospital  for  Illegal  abortions.   This  study  inciden- 
tally did  not  include  data  regarding  septic  abortions  related  to  their 
legal  abortion  service.   If  a  minimal  number  of  Infections  occurred  on 
that  service,  say  only  A  per  cent  (which  is  in  line  with  most  data  on 
the  early  complications  of  legal  abortion) ,  then  the  numbers  of  septic 
abortions  would  have  been  the  same.   And  what  may  be  happening  in  fact 
is  that  septic  abortion,  which  is  the  problem  that  we  are  really  talking 
about  here,  since  it  presents  such  a  great  risk  to  the  health  of  the 
woman,  may  now  be  being  replaced  by  legal  abortions  but  in  reality  we 
are  in  the  same  position  we  were  before  legalization. 
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I  tend  to  think  that  the  numbers  of  admissions  for  septic  abortion 
have  been  on  the  decline  in  the  United  States  without  any  influence  from 
legalization  of  abortion.   But  this  comes  from  the  observation  that  at 
our  own  institution  the  numbers  of  admissions  for  septic  abortions  has 
decreased. over  the  last  few  years  in  spite  of  the  fact  that  abortions 
are  not  done  at  our  hospitals.   I  mipht  add  that,  St.  Louis  University 
School  of  Medicine  under  the  leadership  of  Dr.  Denis  Cavanagh,  the 
Chairman  of  the  Department  of  Gynecology  &  Obstetrics,  has  been  an 
international  leader  in  the  development  of  therapeutic  techniques  for 
the  treatment  of  septic  abortion. 

It  is  very  interesting  to  note  that  from  the  studies  that  have 
veen  done  in  the  United  States  to  date,  relating  legalized  abortion 
with  illegal  abortion,  all  indicate  that  complications  from  illegal 
abortions  are  still  being  seen  in  spite  of  massive  numbers  of  abortions 
being  performed.   This  certainly  goes  along  with  the  international  atti- 
tude that  the  legalization  of  abortion  does  not  eliminate  and  often  does 
not  even  decrease  the  number  of  septic  illegal  abortions. 

The  problem  of  illegal  abortions  as  I  mentioned  at  the  outset  is 
a  most  difficult  one.   However,  at  least  in  the  United  States,  positive 
action  has  never  been  taken  to  eliminate  this  public  health  problem.  If 
we  could  use  the  work  in  Atlanta  as  an  indication,  one  could  suppose 
that  at  least  225  abortions  per  1,000  live  births  needs  to  be  performed 
before  any  decrease  in  the  numbers  of  complications  from  illegal  abort- 
ions is  seen  (taken  out  of  context  of  course  with  the  complications  seen 
from  legal  abortions).   If  this  fact  is  true,  then  I  would  like  to 
suggest  that  the  money  that  would  go  to  the  provision  of  an  abortion 
service  go  instead  into  extensive  public  health  education  programs  in 
high  risk  areas  and  the  development  of  counseling  centers  and  legal  and 
financial  advisory  centers  for  the  help  of  women  who  might  seek  illegal 
abortions.   At  the  going  rate  of  approximately  200  dollars  per  abortion 
this  would  provide  45,000  dollars  for  every  1,000  live  births  in  United 
States.   On  a  national  scale  this  would  provide  over  200,000,000  dollars 
into  this  kind  of  public  health  program.   On  a  breakdown,  this  would 
provide  at  least  one  million  dollars  for  every  major  city  in  the  United 
States  per  year.   IVhile  I  cannot  promise  that  this  would  be  an  effective 
way  of  handling  the  problem  of  illegal  abortion,  since  it  has  never  been 
done  before,  I  can  only  say  that  I  strongly  suspect  that  this  would  be 
highly  effective  if  implemented  appropriately.   There  is  absolutely  no 
question  in  my  mind  that  it  would  be  far  superior  to  the  legalization  of 
abortion  in  trying  to  combat  this  public  health  problem.   If  further 
abortion  legalization  is  being  considered  here  in  Australia,  let  me  suggest 
that  a  cost  benefit  analysis  be  prescribed  prior  to  such  an  undertaking. 


V.   INFANT  MORTALITY  RATE 


In  the  United  States,  there  has  been  much  written  regarding  the 
impact  of  legalized  abortion  on  the  infant  mortality  rate.   This  has 
all  come  from  various  individuals  in  an  interpretation  of  the  New  York 
City  data.   Gordon  Chase,  the  former  Administrator  of  the  New  York  City 
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Health  Services  Administration,  stated  in  a  spi-ccli  bofore  the  National 
Association  for  Repeal  of  Abortion  Laws  in  Octolicr  of  ]972  tlint  "infant 
mortality,  which  had  also  been  on  the  decline  in  New  York'Clty,  has  now 
dropped  to  an  all  time  low,  and  while  there  is  not  an  iron  clad  case  to 
be  made,  we  believe  that  access  to  abortion  has  been  an. Important  con- 
tributor [189]".   Dr.  Jean  Pakter,  Director,  Bureau  of  Maternity  Services 
and  Family  Planning  for  tlie  New  York  City  Department  of  llealtli  has  been 
quoted  as  saying  "one  of  tlie  concerns  in  liberalizing  the  abortion  law 
was  to  enable  women  to  have  only  'wanted'  babies.   It  was  felt  that 
planned  pregnancies  started  with  family  planning  and  furthered  by  safe 
abortions  would  result  in  a  more  favorable  outcome  and  a  diminution  In 
Infant  mortality.   Thus  far,  the  data  would  support  the  premise  [190]". 

Since  these  statements  seemed  so  absurd  and  because  they  are 
getting  great  publicity  in  the  United  States  and  because  I  suspect  this 
Information  has  crossed  the  oceans  to  Australia,  I  felt  it  Important  to 
address  myself  to  this  data. 

In  Figure  6  you  will  see  New  York  City's  Infant  Mortality  Rate 
compared  with  their  Fetal  Mortality  Rate.   New  York  City  is  one  of  the 
very  few  places  In  the  United  States  where  figures  are  available  for  the 
numbers  of  fetal  deaths  at  all  gestational  ages.   In  most  states  and 
municipalities  In  the  United  States  fetal  deaths  are  recorded  as  those 
deaths  which  occur  at  20  or  more  weeks  of  gestation.   However  in  New  York 
City  all  gestational  ages  are  recorded  and  have  been  so  for  many  years. 
As  you  can  see  in  this  graph  there  has  been  a  decline  in  the  New  York  City 
infant  mortality  rate  but  an  astronomical  rise  in  the  fetal  mortality  rate. 
I  should  add  at  this  point  that  the  peak  values  in  this  graph  which  repre- 
sent fetal  deaths  is  an  underestimate  since  it  only  includes  those  fetal 
deaths  from  legal  abortion.   It  was  impossible  for  me  to  track  down  the 
fetal  deaths  from  other  causes  during  these  years  before  my  trip  here. 
However,  adding  these  would  only  increase  that  peak  and  what  I  wish  to  show 
is  clear  on  the  graph. 

However,  I  have  analyzed  this  data  even  more  carefully  than  what 
appears  in  Figure  6.   First  of  all  if  one  looks  at  Table  12,  one  will 
see  the  regression  coefficients  of  the  infant  mortality  rate  in  New  York 
City  from  1966  -  1970  and  again  from  1970  -  197A.   The  regression  coeffl- 
'Cient  for  the  first  time  period  was  -  0.61  and  for  the  second  time  period 
was  -  0.31.   These  time  periods  were  selected  because  1970  marked  the 
legalization  of  abortion-on-demand  in  New  York  State.   What  this  indicates 
Is  that  the  rate  of  decline  in  the  infant  mortality  rate  was  faster  in  the 
5  years  preceding  the  legalization  of  abortion  than  it  was  after  the  legali- 
zation.  However,  the  two  differing  rates  of  decline  wore  analyzed  by  the 
F-Test  for  the  significance  of  the  ratio  between  two  variables,  the  F  value 
is  0.925A  and  this  Indicates  no  statistically  significant  difference  between 
the  rate  of  decline  during  the  two  time  periods.   What  this  says  is  that 
the  rate  of  decline  in  the  Infant  mortality  rate  from  1966  until  1974  in 
New  York  City  has  been  steady  without  any  marked  variation  and  within  a 
predictable  range.   The  legalization  of  abortion  can  in  no  way  be  implicated 
in  the  fall  in  the  infant  mortality  rate  from  1970-197A  since  this  trend  was 
established  well  before  the  legalization  of  abortion. 
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TABLE  12. 

SIGNIFICANCE  OF  REGRESSION  COEFFICIENTS' 
OF  INFANT  MORTALITY  RATE  IN  NEW  YORK  CITY 
1966-1970  vs.  1970-1974 


TIME  PERIOD 

1966-1970 

1970-1974 

REGRESSION  COEFFICIENT 

-  0.61 

-  0.31 

F 

0.9254  (NSD) 

TABLE  13 

SIGNIFICANCE  OF  REGRESSION  COEFFICIENTS 

.OF  INFANT  MORTALITY  RATE  IN  THE  UNITED  STATES  AND 

NEW  YORK  CITY  1970-1974 


TIME  AND  PLACE 

1970-74  (NYC) 

1970-74  (U.S.) 

REGRESSION  COEFFICIENT 

-0.31 

-0.96 

F 

22.521  (HIGHLY  SIGNIFICANT 
AT  p.  <.01) 
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If  one  looks  at  Table  13,  one  can  see  an  analysis  of  the  regression 
coefficients  of  the  infant  mortality  rate  in  the  United  States  and  New  York 
City  during  the  time  period  1970-197A.   This  is  the  time  period  after 
which  legalized  abortion  had  been  implemented  in  New  York  City  at  a  rate 
of  approximately  1500  abortions  per  1,000  live  births,  while  at  the  same 
time,  for  the  most  part,  abortion  had  not  been  legalized  on  a  national 
scale.   The  regression  coefficient  during  this  period  of  time  for  New  York 
City  was  -  0.31  while  nationally  it  was  -  0.96.   This  indicates  that  the 
national  rate  of  decline  in  the  infant  mortality  rate  in  the  United  States 
was  faster  than  the  rate  of  decline  in  New  York  City  over  the  same  time 
period.   When  analyzed  by  the  F-Test  for  the  significance  of  the  ratio 
between  two  variables,  the  F  value  was  22.521  which  indicates  a  highly 
significant  difference  (p  <  .01).  What  this  means  is  that  the  rate  of 
fall  in  the  infant  mortality  rate  in  the  United  States  as  a  whole  was 
significantly  faster  than  for  New  York  City  during  the  same  time  period 
(1970-1974. 

I  am  tempted  to  Interpret  this  to  mean  that  the  legalization  of 
abortion  in  New  York  City  has  had  an  adverse  effect  on  the  rate  of  de- 
cline in  the  infant  mortality  rate.   However,  I  will  not  do  that.   What 
I  will  say,  quite  emphatically,  is  that  the  legalization  of  abortion  has 
had  no  impact  on  the  infant  mortality  rate  in  New  York  City  and  that  it 
is  possible  that  it  has  had  an  adverse  effect  although  it  will  take 
several  more  years  to  determine  this  for  certain. 


vi.  posrrrvE  action  programs  for  the  distressfully  pregnant  woman 


When  a  woman  is  distressfully  pregnant,  she  presents  a  unique 
situation  for  medicine  and  society.   Each  woman,  of  course,  is  different, 
but  generally,  when  abortion  is  a  consideration,  she  comes  early  in  her 
pregnancy,  at  a  time  when  she  normally  has  many  mixed  feelings.   It  is  a 
time  when  she  must  make  the  abortion  decision  quickly  because  she  is  told 
that  It  Is  much  safer  if  the  operation  is  done  early.   Her  decision  must  be 
made  swiftly,  within  a  few  days  or  at  longest  a  few  weeks.   Seldom  is  she 
allowed  the  time  to  think  through  her  decision  .and  the  future  consequences 
in  anything  approaching  a  thorough  fashion.   Seldom  is  the  humanity  of  the 
unborn  child  explained  to  her  or  the  future  medical  hazards  which  this 
operation  presents . 

Various  problems  make  pregnancies  distressful  and  these  must  be 
recognized  before  positive  programs  can  be  established  which  may  truly 
be  of  help.   Many  young  women  find  themselves  pregnant  out  of  wedlock,  and 
for  them,  there  are  the  pressures  of  social  stigma  which  accompany  illegi- 
timacy. Their  parents  are  angry,  their  boyfriends  afraid  or  absent  alto- 
gether and  their  close  friends  distant.   Other  women  faced  with  the  prospect 
of  an  abnormal  child  which  brings  to  bear  all  of  the  prejudices  which  we 
have  as  a  people  against  "Imperfect"  people.   The  economic  burden  of  an 
abnormal  child  increases  the  dilemma.   Still  other  women  are  faced  with 
a  husband  who  doesn't  appreciate  them  or  is  strongly  opposed  to  her  preg- 
nant state.  Her  decision  partly  involves  the  desire  (sometimes  desperate 
desire)  to  please  him.  While  others  simply  do  not  want  a  baby  because  they 
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hadn't  planned  to  be  pregnant  at  this  particular  time.  They  have  too 
many  other  things  to  do  which  are  important  and  take  priority  over 
having  a  baby  "at  this  time".   Sometimes  these  are  somewhat  frlvilouB 
necessities,  like  taking  a  vacation  or  buying  a  new  car,  etc.,  etc. 
However,  with  the  increasing  affluence  of  our  present  societies  these 
kinds  of  material  gains  appear  to  have  gained  great  importance  in 
people's  lives. 

Yes,  the  problems  and  pressures  within  which  many  women  find 
themselves  engulfed  at  the  time  of  a  new  pregnancy  can  be  enormous  and 
there  is  good  reason  why  quick  solutions  are  often  advanced.   I  can 
appreciate  the  liberationist's  attitude  that  help  should  be  available. 
However,  I  do  disagree  with  the  solution  which  they  present,  i.e.  abortion, 
and  feel  strongly  that  women,  to  be  totally  free,  must  work  eventually  for 
the  right  of  every  woman  to  have  their  baby  with  the  help  and  protection 
of  those  close  to  them  and  from  society. 

--,   -  One  of , the  greatest  living  tragedies  I  have  seen  in  my  short  life 
as  an  obstetrician  has  been  the  number  of  women  who  must  go  through  their 
pregnancies  alone.   I  firmly  believe  that  no  woman  should  have  to  face 
this  loneliness.   But,  in  turn,  we  all  have  a  responsibility  to  meet  their 
loneliness  and  accompany  her  through  her  pregnancy. 

Men  have  a  great  role  to  play  In  this  regard,  but  far  too  often, 
they  are  unaware  of  the  important  role  that  they  play  in  pregnancy.   Much 
of  the  liberationist's  talk  and  shout  of  "male  chauvinist  pigs"  has  served 
only  to  disenfranchise,  and  to  make  them  afraid.   It  has  served  very  little 
purpose  in  the  "bringing  along"  of  the  responsibilities  men  have  to  their 
pregnant  women.   Far  too  often,  men  get  women  pregnant  almost  "for  the 
kicks  of  it."  This  highly  irresponsible  behavior  is  often  cultivated  by 
the  male  concept  which  our  societies  foster.   It  is  near  machismo. 

What  needs  to  be  asked  at  the  heart  of  the  abortion  question  is: 
"is  abortion  really  the  best  we  have  to  offer  women  pregnant  and  distressed?" 
This  is  not  a  new  question,  it  is  a  standard  question  in  medicine  and  within 
the  society  but  for  some  reason  never  applied  to  the  question  of  human 
abortion.   We  would  never  think  of  offering  an  appendectomy  to  a  patient 
who  really  needs  a  tonsillectomy  -  we  wouldn't,  because  it  isn't  the  best 
we  have  for  the  problem  at  hand.   I  admit,  the  example  is  rather  absurd, 
but  nonetheless,  the  point  is  made.   We  ahk   this  question  every  day  in  our 
daily  practice  of  medicine.   Why  shouldn't  it  be  asked  within  the  context 
of  pregnancy  problems?  Why  shouldn't  it  lead  us  to  new  answers  -  positive 
and  non-violent  in  their  application? 

Some  are  fearful  that  to  refuse  an  abortion  to  a  woman  will  be 
disastrous  for  her.   She  will  only  go  out  and  get  one  from  some  "back 
alley  butcher".   It  is  the  old  "if  an  Individual  pregnant  woman  is  deter- 
mined to  get  an  abortion,  she  will  do  so  whether  it  is  lawful  or  not"  - 
kind  of  myth. 
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It  is  Important,  then,  to  further  examine  tills  notion  in  an 
attempt  to  better  understand  our  role.   Hook,  In  Sweden,  reported  on' 
249  women  who  were  refused  abortions  [191].   86  per  cent  o'f  these  women 
eventually  gave  birth,  11  per  cent  had  induced  abortions  (although  all 
had  requested  one)  and  3  per  cent  had  spontaneous  abortions.   Of  this 
group,  12  per  cent  had  threatened  suicide,  but  no  suicide  or  suicide 
attempts  occurred.   In  another  study,  done  by  Kolstad  [192],  113  women 
who  were  refused  abortion  and  carried  their  pregnancies  to  term  were 
examined.   8A  per  cent  of  these  women  were  glad  that  the  pregnancy  was 
not  terminated,  9  per  cent  were  uncertain  as  to  their  feelings  and  only 
7  per  cent  were  discontent. 

Aren  and  Amark,  studied  162  women  who  gave  birth  after  having  not 
gone  through  with  their  granted  abortion  [193].   Of  these,  7  babies  died, 
12  were  adopted  and  143  kept  their  child.   The  women  were  equally  divided 
between  those  living  in  stable  marriages,  those  living  in  unharmonious 
marriages  with  really  serious  conflicts  and  those  single  or  divorced.  Only 
6  per  cent  of  this  group  had  regrets  on  giving  birth.   The  authors  remark: 
"Sometimes  we  got  the  impression  that  the  child  was  made  an  object  of 
somewhat  exaggerated  care  on  account  of  self  reproach  on  the  mother's  part 
for  having  applied  for  abortion  and  the  fear  that  something  might  happen 
to  the  child  ...  In  the  majority  of  cases  the  women  had  not  encountered 
the  great  difficulties  they  had  themselves  Imagined  would  arise  with  the 
advent  of  the  child.   Nor  had  their  health  been  impaired  or  their  marriage 
been  rendered  unhappy  . . .  Several  women  saw  a  direct  connection  between  the 
improvement  in  their  marital  situation  and  the  advent  of  the  child  in  ques- 
tion:  especially  when  elderly  and  the  child  had  drawn  the  parents  together." 
They  concluded  that:   "at  the  time  of  our  follow-up,  79  per  cent  of  women 
had  improved  or  were  unchanged  with  respect  to  their  psychic  state.   Our 
investigations  have  afforded  evidence  of  the  fact  that  even  severe  psychic 
symptoms  tend  to  disappear  as  soon  as  the  woman  has  decided  to  go  on  with 
the  pregnancy  . . .  the  results  of  our  investigation  on  the  whole  seemed  to 
support  the  assumption  that  one  gets  fewer  somatic  and  psychic  complications 
in  connection  with  a  completion  of  the  pregnancy  than  in  connection  with  a 
termination  of  the  same  with  legal  abortion  [193]." 

Now,  the  women  in  the  above  studies  were  not  the  recipients  of  any 
specialized  programs,  attitudes  or  care.   They  .tend  to  represent  the 
natural  state  of  things.   It  is  with  the  development  of  positive  action 
programs  designed  to  meet  the  needs  of  these  women  and  their  families  that 
improvements  can  be  made  and  all  women  reached.   In  fact,  Murdock  showed 
that  by  supporting  the  pregnant  woman  throughout  her  pregnancy,  the  pressures 
for  abortion  are  significantly  decreased  and  that  the  pregnancy  carried  to 
term  may  well  be  a  positive  factor  in  the  mother's  return  to  normalcy  [194]. 

Let  us  look  then  at  some  of  the  programs  which  need  to  be  furhter 
developed  in  order  to  relieve  the  pressure  to  abort  and  to  generously  assist 
the  pregnant  woman  in  her  time  of  distress.   I  would  like  to  emphasize  at 
this  time  that  governments  have  a  responsibility  to  see  to  it  that  basic 
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social  programs  of  this  kind  are  made  available  to  the  people  In  need. 
In  addition.  It  is  essential  that  the  attitudes  of  society  arc  one  of 
tolerance  and  acceptance  so  that  these  women  can  receive  the  help  that 
they  need  from  those  who  are  closest  to  them. 

1.   Counseling 

It  goes  without  saying  that  medical,  leg-il,  psychiatric  and 
spiritual  counseling  should  be  immediately  available  to  any  woman  and  her 
family  who  find  a  particular  pregnancy  distressful.   And  yet,  the  legal, 
medical  and  religious  professions  have  been  grossly  negligent  in  providing 
this  kind  of  care.   Obstetricians,  in  general,  have  left  unrecognized  their 
potential  to  guide  women  and  their  families  toward  proper  care  during  the 
prenatal  visits.   The  non-medical  difficulties  which  may  confront  the 
woman  in  pregnancy  should  be  of  as  much  concern  to  the  physician  as  the 
medical  complications  which  may  be  encountered.   For  here,  the  physician, 
while  not  trained  to  deal  directly  with  many  of  these  problems  himself 
can  refer  the  person  involved  to  those  who  can  be  of  help. 

A)  There  has  been  the  development  of  emergency  crisis 
counseling  centers  which  have  sprung  up  in  most  countries 
of  the  Western  world.   These  services  have  a  variety  of 
names  including  Birthright,  Lifeline,  Heartbeat  and  Choose 
Life.   These  organizations  have  helped  thousands  of  girls 
in  the  last  several  years.   These  facilities  are  service- 
oriented  and  offer  "listeners"  who  project  the  warmth  of 
human  understanding  to  meet  the  individual's  need  as  long 

as  that  need  exists.   They  make  available  various  professional 
services  (medical,  psychiatric,  financial,  legal,  social  and 
spiritual)  to  which  the  individual  with  a  specific  problem 
can  be  referred  now  and  one  does  not  have  to  wait  for  needed 
social  reforms  to  obtain  the  kind  of  personalized  care  that 
these  services  offer.   However,  they  are,  by  and  large,  grossly 
underfunded  and  incapable  of  handling,  the  large  numbers  of 
women  who  seek  their  services. 

B)  We  should  seriously  consider  the  development  of  multidisci- 
plinary  birth  centers  or  life  care  centers  which  would  bring 
together  professions  from  many  areas  to  work  primarily  with  the 
problems  which  surround  a  distressful  pregnancy.   This  is  of 
course  a  concept  of  "intensive  care"  and  is  not  new  to  the 
medical  profession. 

C)  Very  few  cities  have  established  liaison  between  law  en- 
forcement officials  and  mental  health  and  social  service  facilities. 
Victims  of  rape  and  incest  are,  therefore,  not  provided  with  the 
immediate  and  long-term  care  which  they  require.   This  should  be 
made  available,  for  certainly  the  majority  of  rape  victims,  while 
they  don't  become  pregnant,  will  need  some  degree  of  help  to  allow 
them  adequate  adjustment.   Abortion  for  these  women  is  a  smoke 
screen  to  the  development  of  real  programs  that  can  be  of  long 
term  help. 
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D)   Genetic  counseling  has  become  available  but  In  rather 
narrow  application  to  those  In  need  and  It  demands  further 
implementation.   The  genetics  counselor  elicits  nnd   analyzes 
all  relevant  genetic  f]ata  and  informs  prospective  parents 
concerning  the  probability  of  an  abnormal  child  being  born 
from  the  union  of  their  biological  backgrounds.   It  is  within 
the  counselor's  province  to  advise  avoidance  of  parenthood, 
but  not  his  function  to  authorize  or  forbid  the  procurement 
of  abortion  [196].   The  question  of  abortion  because  of  the 
probable  genetic  risk  should  never  arise.   The  matter  should 
have  been  thrashed  out  before  the  pregnancy  occurred  -  per- 
haps even  before  the  marriage.   If  at  that  stage  the  genetic 
risks  are  unacceptable  to  the  prospective  parents,  suitable 
advice  about  contraception  and  child  adoption  should  be  given. 

2.  The  Unwed  Mother 

The  woman  pregnant  out  of  wedlock  represents  a  very  large  percentage 
of  the  women  who  are  faced  with  distressful  pregnancies.   Over  the  last 
several  years  a  great  deal  of  progress  has  been  made  in  dealing  with  these 
problems,  however,  with  the  recent  trend  toward  medically  aborting  the  unwed 
mother,  much  of  what  has  been  so  constructively  accomplished  in  this  area  is 
now  being  undone. 

The  pregnant  unwed  girl  is  at  a  crisis  point  in  her  life.   We  in 
society  can  help  her  survive  this  experience  and  regain  self  esteem  or  we 
can  reject  both  her  and  her  baby,  to  the  aggravation  of  existing  problems. 
We  have  a  unique  opportunity  to  rescue  the  girl  at  this  point  by  showing 
her  that  we  value  her  and  have  confidence  in  her.   We  can  provide  her  with 
services  which  wll]  help  her"  be  successful  and  well  adjusted  whether  she 
keeps  her  baby  or  not.  We  can  intervene  in  young  people's  lives  to  make 
the  crisis  an  experience  for  growth.   Healthy,  well-adjusted  mothers  and 
their  babies  are  an  asset  to  society,  and  it  is  worth  considerable  time, 
effort  and  money  to  give  them  the  assistance  they  deserve. 

Any  approach  to  the  unwed  mother  must  be  aimed  at  eliminating  the 
social  stigma  normally  attached  to  unwed  motherhood.   It  should  be  noted 
that  his  can  be  accomplished  while  at  the  same  time  promoting  responsible 
interpersonal  relationships  between  man  and  woman.   Acceptance  and  help  for 
people  with  problems  need  not  in  any  way  condone  or  foster  the  behavior  which 
led  them  to  have  their  problem.   In  fact,  the  more  aware  people  become  of  the 
struggle  and  hardship  it  means  to  be  unmarried  and  pregnant  or  to  he  an  unmarried 
parent  and  raising  a  child  alone,  the  less  likely  will  people  be  to  put  them- 
selves into  that  position. 

A)   School  administrators  must  allow  young  girls  to  finish 
their  education.  Whenever  possible,  an  opportunity  should  be 
available  for  the  girl  to  choose  homebound  education,  to  remain 
in  the  regular  school  curriculum  with  special  class  needs  met 
within  the  school,  or  to  attend  a  special  school  with  others  in 
the  same  situation.   The  basic  emphasis  should  be  to'  insure  that 
pregnant  schoolgirls  can  remain  in  the  school  system  and  that 
they  are  encouraged  to  keep  up  with  their  studies. 
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B)  Laws  must  be  enacted  that  provide  that  pregnancy 
cannot  constitute  grounds  for  denial  of  education.  .The 
more  we  can  normalize  the  life  of  the  unwed  mother,  the 
better  expectation  we  can  have  for  adjustment. 

C)  Special  living  arrangements  need  to  be  available  for 
some  unwed  mothers.   Group  homes,  homes  for  the  unwed  mother 
who  cannot  for  some  reason  return  to  her  own  family  home,  or 
who  has  multiple  problems  solveable  within  a  group  living  en- 
vironment, must  be  provided. 

D)  Work-wage  homes,  where  unwed  mothers  can  receive  guidance 
and  care  in  a  private  home  while  contributing  to  and  receiving 
from  that  family  unit  should  be  encouraged.   Screening  of 
these  homes  so  that  the  girl  is  not  exploited  and  has  a  clear 
understanding  of  her  own  responsibilities  is  very  important. 

E)  The  development  of  day  care  centers  would  help  the  young 
unmarried  mother  finish  her  education  or  become  self  support- 
ing.  However,  these  care  centers  must  be  more  than  just 
custodials  for  children.   If  the  mother  is  required  to  spend 
some  time  at  the  center  and  become  involved  in  the  program, 
then  she  too,  while  caring  for  the  children,  can  learn  more 
about  parental  skills.   The  centers  could  be  combined  with 
the  school  program  so  that  the  girls  could  assume  as  much  re- 
sponsibility for  the  child  as  possible,  learning  child  care 
skills  and  finish  their  education  concurrently.   Other  students 
could  also  learn  child  development  and  care  through  inclusion 
of  such  a  nursery. 

F)  Insurance  companies  issuing  hospitalization  coverage  must 
be  legislatively  regulated  in  provisions  concerning  maternity 
benefits.   Time  lapse  of  pregnancy  after  marriage  or  marital 
status  should  no  longer  provide  a  basis  for  denial  of  payment. 
Many  Insurance  programs  do  deny  such  payment  for  these  reasons 
and  this  must  be  corrected. 

G)  A  continuing  program  of  publicly  funded  research  inquiring 
into  the  needs  of  unmarried  mothers,  fathers  and  their  children 
would  vastly  benefit  future  projections  of  help  for  these  people. 

H)   The  unwed  father  has  a  unique  dilemma  which  is  all  too 
frequently  ignored  by  society.   He  too  requires  their  attention 
and  care  in  helping  work  out  his  feelings  and  responsibilities. 
This  is  an  area  which  needs  much  more  study  for,  to  date,  the 
unwed  father  has  been  thought  of  as  practically  non-existent. 

I)   Pre-marital  counseling  is  necessary  for  the  young  unwed 
mother  and  father  who  plan  to  marry  in  the  future  (whether 
before  or  after  the  birth) .  This  facility  could  not  fail  to 
strengthen  the  potential  new  family  unit  and  in  turn  strengthen 
society. 
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J)   In  many  states  in  our  United  States  the  word  "illegitimate" 
appears  on  the  birth  certificates  of  children  born  out  of  wedlock. 
This,  in  essence,  Implies,  by  state  proclamation,  the  child  is 
for  some  reason  inferior.   Such  provisions  in  our  laws  and  if 
they  exist  in  Australian  law  certainly  should  be  erased. 

3.   The  Unwanted  Child 

Unwanted  children  are  renlly  somewhat  of  a  myth.   Tliere  are  so 
many  couples  around  who  would  like  to  adopt  babies  that  it  far  outweighs 
the  number  of  children  available.   In  the  United  States,  there  are  10 
applicants  for  every  white  child  available.   Many  states  have  actually 
closed  down  their  adoption  intake  because  of  large  numbers  on  their 
waiting  lists.   The  baby  shortage  in  the  United  States  is  leading  many 
would-be  parents  to  turn  to  independent,  or  "gray  market"  adoptions 
arranged  quickly  by  private  lawyers  at  high  fees  [197]. 

Those  children  who  are  unwanted  by  their  natural  parents  are  not 
unwanted  by  potential  adoptive  parents.   The  adoption  of  these  children, 
rather  than  their  abortion,  will  never  become  a  reality,  however,  as 
long  as  the  prevalent  attitude  is  one  where  it  is  considered  worse  to 
give  up  a  child  who  is  living  than  to  destroy  the  living  child. 

There  are  of  course  many  difficulties  with  adoption.   The  single 
most  gnawing  dilemma  is  the  placement  of  minority  children  and  those 
children  with  various  physical  and  mental  handicaps.   However,  with 
greater  effort  in  this  area  we  have  seen  that  even  these  children  are 
not  unplaceable  in  homes  who  want  these  children. 

The  concept  of  adoption,  perhaps  one  of  the  most  significant  con- 
tributors to  a  strong  national  concept  of  family  life,  can  be  promoted 
even  further,  if  only  we  would  assume  that  no  child  is  in  fact  unwanted. 
Some  states  in  the  United  States  have  written  legislation  to  help 
financially  those  parents  who  wish  to  adopt  handicapped  children.  Still 
other  states  have  allowed  adoption  expenses  to  be  tax  deductible.  These 
steps  are  important  in  a  truly  significant  adoption  program. 

A.   The  Physically  and  Mentally  Handicapped 

Retardation  is  not  the  cause  of  unhappiness  in  it's  victims.  With 
acceptance  in  the  family  and  the  community,  retarded  children  happily 
attend  school,  join  activities  appropriate  to  the  level  of  function 
and  Interest,  receive  vocational  training  and  become  contributing 
members  of  society.   85  per  cent  of  all  mentally  retarded  children  can 
be  completely  independent  and  another  11  per  cent  semi-independent  [198], 

A)   In  1961,  a  Panel  on  Mental  Retardation  was  convened  upon 
the  request  of  President  John  F.  Kennedy.   This  panel  consisted 
of  a  widely  representative  group  of  experts  in  the  field  who 
were  given  the  mandate  to  prepare  a  national  program  to  combat 
mental  retardation.   Emphasis  was  placed  upon  the  complex  and 
social  nature  of  this  question  and  they  wrote:   "clearly  ...  the 
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evidence  of  mental  retardntlon  Is  heavily  correlated  with 
a  lack  of  maternal  and  perinatal  health  care,  which  In 
turn  Is  closely  associated  with  the  unfavorable  social 
economic  status  of  families  or  whole  neigliborhoods  or 
groups  in  the  population  . . .  whether  the  causes  of  retard- 
ation in  a  specific  individual  may  turn  out  to  bo  biomedical 
or  environmental  in  character,  there  is  highly  suggestive 
evidence  that  the  root  causes  of  a  great  part  of  the  problem 
of  mental  retardation  are  to  be  found  in  bad  social  and 
economic  conditions  as  they  affect  individuals  and  families, 
and  the  correction  of  these  fundamental  questions  is  necessary 
to  prevent  mental  retardation  successfully  on  any  truly 
significant  scale  [199]. 

The  president's  panel  concluded  that  "like  other  citizens, 
the  mentally  retarded  must  be  assumed  to  have  full  human  and 
legal  rights  and  privileges.   The  mere  fact  of  retardation 
should  never  be  considered  in  and  of  itself  sufficient  to  re- 
move their  rights  [199]." 

B)  It  is  important  that  we  begin  to  think  from  a  governmental 
standpoint  of  the  possibility  of  birth  insurance.   This  would 
protect  families  from  the  financial  burden  which  comes  with 

the  addition  of  a  mentally  or  physically  handicapped  child  [200]. 
This  insurance  could  be  provided  through  private  insurance 
companies,  a  government  agency  or  a  combination  of  the  two. 
If  this  plan  were  instituted,  every  family  would  have  the  means 
to  see  to  it  that  their  baby  had  the  proper  care  and  attention 
which  it  needs.   The  other  children  in  the  family  would  not 
then  be  deprived  of  educational  or  other  advantages  because  of 
their  handicapped  brother  or  sister.   Such  a  program  should  be 
granted  careful  consideration. 

C)  Working  with  the  mentally  or  physically  handicapped  child 
could  become  a  very  valuable  area  of  endeavor  and  reward  in  the 
life  of  the  elderly.   Programs  should  be  established  where  the 
elderly  can  use  spare  time  to  help  these  children. 

5.   Education 

To  better  understand  the  whole  abortion  controversy,  people  must 
become  educated  as  to  all  of  its  dimensions.  This  educational  effort 
must  be  carried  out  with  everyone  from  the  man  on  the  street  to  the  most 
powerful  of  intellectuals.  As  to  those  who  feel  the  controversy  will  be 
settled  once  and  for  all  in  the  ivory  towers  of  state  capitols  or  in  the 
halls  of  justice,  they  are  mistaken.  The  educational  effort  is  just 
beginning,  and  for  the  truth  to  be  seen  by  all,  much  more  must  be  done. 

A)   It  is  becoming  Increasingly  apparent  that  medical  education 
has  been  placing  an  overwhelming  emphasis  upon  the  scientific 
and  technological  aspects  of  medicine  to  the  neglect  of  the 
communicative  and  personal  approaches  necessary  to  the  practice 
of  good  medicine.  As  the  young  medical  student  ages,  he 
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realizes  that  his  medical  education  has  not  prepared  him 
to  cope  with  the  human  condition.   Tlie  subsequently' ill- 
equipped  doctor  frequently  feels  powerless  and  threatened; 
unable  to  meet  his  patients'  needs. 

We  should  demand  that  our  medical  schools  begin  to  take 
another  look  at  the  development  of  programs  designed  to  teach 
students  more  about  the  art  of  medicine;  the  treatment  of  the 
patient  as  a  whole  person. 

B)  It  Is  vital  that  medical  ethics  curriculums  be  designed 
and  placed  within  the  total  overall  medical  curriculum  for 
students.   Young  medical  students  are  not  confronted  with  the 
ethical  dilemmas  which  their  profession  has  to  face  every  day 
and  therefore  feel  incapable  of  making  certain  kinds  of  de- 
cisions. 

C)  Education  regarding  the  use  of  acceptable  family  planning 
techniques  should  be  made  available  to  those  who  voluntarily 
nequest  them.   It  should  be  noted  that  abortion  and  contra- 
ception are  not  the  same  thing.   Contraception  prevents  the 
beginning  of  new  life  and  abortion  kills  that  human  life  already 
present. 

D)  Citizens  within  the  community  may  have  to  develop  liaison 
committees  between  the  professions.   In  this  way  many  social 
agencies  designed  to  help  women  and  their  families  can  be 
represented  and  appropriate  dialogue  entertained. 

6.  Family  Life  Education 

It  is  important  to  realize  that  the  family  is  the  basic  social 
unit  of  society  and  that  only  with  a  strong  family  can  society  be  strong. 
Unfortunately,  we  have  reached  in  the  United  States  a  crisis  in  family  life 
in  which  basic  values  and  principles  have  been  literally  abandoned. 

A)   Marriage  and  parenthood  classes  -  infinitely  more  discussive 
and  in  depth  than  fringe  sex  education  -  should  be  offered  in  our 
schools.   They  should  take  into  account  that  many  children  do  not 
have  an  adequate  model  in  their  parent's  relationship  or  in  their 
own  home  life  upon  which  to  build  a  successful  marriage  or  become 
adequate  parents.   These  classes  must  place  emphasis  not  only  on 
the  joys  of  marriage  and  parenthood  but  also  upon  those  diffi- 
culties, and  their  likely  solutions,  which  will  be  encountered 
in  a  relationship  so  intimate  and  profound.   When  this  subject 
matter  is  presented  as  a  total  experience,  rather  than  a  frag- 
mentalized  educational  requirement,  awareness  of  the  immense 
possibilities  for  individual  growth  and  commitment  will  be 
unavoidable. 
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One  of  the  very  few  studies  that  has  boon  done  in  this 
area  that  points  to  the  value  of  this  kind  of  program  comes 
from  one  of  our  states  in  the  United  States.   Such' a  program 
comes  from  one  of  our  states  in  the  United  States.   Such  a 
program  as  just  described  was  put  into  effect  in  19^7  and 
it  had  a  profound  impact.   The  course,  programmed  for  a  public 
high  school,  approached  the  subject  of  marriage  and  parenthood 
with  a  firm  grounding  in  a  value-oriented  moral  code.   Twenty 
years  later,  when  its  effects  were  partially  analyzed,  the 
following  was  noted:   The  60  per  cent  of  girls  who  took  the 
class  had  produced  8.4  per  cent  of  the  children  born  out  of 
wedlock  for  the  whole  community;  while  the  40  per  cent  not 
taking  the  course  had  produced  91.6  per  cent  of  the  children 
born  out  of  wedlock  [201].   This  experience  shows  what  can  be 
done  through  education  alone  and  the  Importance  of  it  in  the 
school  curriculum. 

B)  Young  adults  in  our  schools  should  be  given  the  opportunity 
to  work  with  pre-school  children  -  perhaps  as  a  part  of  their 
marriage  and  parenthood  classes  -  so  that  they  can  learn  correct 
child  care. 

C)  The  value  of  family  life  education  for  adults  should  be  more 
seriously  considered  so  that  the  already  married  may  grow  in  their 
mutual  comittment. 

D)  Couples  who  are  at  present  involved  In  a  stable  family 
relationship  and  who  have  some  perception  of  what  they  are 
experiencing  should  see  their  responsibilities  to  share  this 
with  others;  especially  young  people.  This  can  be  done  in 
small  group  discussions,  as  part  of  the  school  curriculum,  or 
in  connection  with  the  church  and  civic  organizations. 

6.  Public  Health  Measures 

Many  of  the  current  problems  which  lead  women  to  seek  abortion  could 
be  solved  if  large  scale  public  health  programs  could  be  instituted  along 
certain  lines.  We  have  seen  the  elimination  of ,  many  diseases  as  a  result 
of  these  kinds  of  programs  in  the  past;  therefore,  there  is  good  reason  to 
expect  that  these  kinds  of  programs  could  eliminate  certain  other  of  the 
medical  and  social  diseases. 

A)  The  problem  of  criminal  or  illegally  induced  abortion, 
which  I  have  already  previously  discussed,  has  been  a  long- 
standing one,  however,  the  legalization  of  abortion  on 'demand 
has  never  been  shown  to  eliminate  this  problem.   We  can  then 
positively  reject  legalization  of  abortion  on  the  basis  that 
it  has  been  known  to  fail  in  the  past  and  therefore  we  can 
embark  in  new,  more  constructive  directions.   It  would  seem 
that  the  millions  of  dollars  that  are  presently  going  into 
our  abortion  programs  should  be  diverted  toward  public  health 
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education  programs  aimed  at  Informing  the  piilillc,  and 
especially  the  high  risk,  public,  of  the  dangers  of, 
Illegally  Induced  abortion.   This  should  be  combined  with 
an  educational  program  designed  to  bring  the  solutions  to 
problem  pregnancies  closer  to  the  woman  in  need.   This 
approach,  while  it  has  never  been  tried,  needs  careful  con- 
sideration because  it  would  appear  that  it  is  the  only  thing 
open  which  will. have  any  promise  at  making  inroads  into  this 
problem. 

B)   Vaccination  programs  for  German  Measles  should  be  imple- 
mented in  order  to  prevent  infection  of  the  unborn  and  in 
this  way,  once  and  for  all,  eliminate  Rubella  as  a  cause  of 
birth  defects. 

There  are  of  course  many  other  programs  which  need  to  be  looked  at 
seriously  and  Implemented  in  order  to  solve  the  complexities  of  distress- 
ful pregnancies.   One  must  look  carefully  at  poverty  within  a  given  nation 
and  a  national  attack  on  that  condition  be  effectively  implemented.   The 
lack  of  proper  nutrition,  proper  and  adequate  education,  and  high  caliber 
of  health  care  are  desperately  lacking  in  poverty  stricken  areas.   In 
addition,  the  financial  crisis  that  people  find  themselves  in  only  adds 
to  the  dilemma  and  these  individuals  are  hard-pressed  to  abort.   Unfortu- 
nately, in  the  United  States,  the  attitude  has  been  taken  that  we  should 
eliminate  the  poor  rather  than  eliminate  their  poverty.   We  have  done 
this  through  massive  family  planning  programs  and  abortion  programs  and 
many  people,  especially  black  leaders,  are  crying  that  this  is  genocidal. 
I  personally  think  that  it  is  genocidal  and  that  our  programs  should  be 
designed  to  the  elimination  of  poverty,  not  the  poor. 

To  implement  these  programs  requires  a  positive  plan  of  action. 
It  requires  working  with  one's  legislators,  it  requires  a  great  deal  of 
cooperation  between  individuals,  agencies  and  institutions  who  are  de- 
signed to  attack  these  problems.   It  requires  a  tremendous  Interest  on 
the  part  of  people  to  truly  attack  problems  in  a  positive  sort  of  way. 
And,  it  requires  money.   But,  for  the  Western  world,  where  affluence  is 
so  prevalent,  money  should  really  be  no  problem.   However,  a  re-look  at 
our  national  priorities  is  in  order! 

It  has  been  said  that  if  one  is  honestly  in  opposition  to  abortion, 
he  then  must  be  willing  to  extend  his  hand  to  those  who  need  his  help.  If 
this  is  true,  and  I  very  much  think  that  it  is,  then  the  extension  of  this 
statement  is  even  more  true;  it  is  even  more  meaningful.   If  you  allow 
yourself  to  become  sensitized  to  the  most  diminutive  of  human  beings,  the 
unborn  child,  then  you  must  also  allow  that  sensitization  to  work  deeply 
within  you.   You  must  allow  it  to  sensitize  you  to  all  of  human  life:   the 
old  and  the  senile,  the  mentally  retarded  and  the  physically  unrehabilitable, 
the  wanted  and  the  unwanted,  the  white,  black,  yellow  and  red,  the  theist 
and  the  atheist,  and  the  soman  and  her  family  who  are  faced  with  a 
distressful  pregnancy. 
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The  paradox  of  modern  man  Is  his  assumption  that  he  can  turn 
on  and  turn  off,  seemingly  at  will,  the  respect  for  human  ^fe.   He 
assumes  that  he  can  offer  a  woman  the  very  best  while  denying  her  child 
the  very  least.   Tliese  assumptions  are  Invalid  because  they  arc  Incon- 
sistent.  Human  life  Is  a  continuum;  and  to  be  consistent  In  It's  respect, 
we  must  value  the  whole  of  this  continuum.   We  cannot  promote  the  quality 
of  life  while  arbitrarily  denying  any  aspect  of  our  common  humanity.  We 
cannot  kill  a  child  and  then  say  that  is  the  best  we  have  to  offer  it's 
mother. 

The  time  has  come  for  some  real  self-examination  of  ourselves 
as  a  people.   We  have  been  endowed  with  great  gifts  and  we  possess  enormous 
power;  but  whether  we  use  these  gifts  for  good  or  for  bad  now  depends  upon 
us.   Will  we  passively  submit  to  man's  inhumanity  to  man,  or  will  we 
silence  the  abortlop  cry  with  love  and  concern  for  our  suffering  neighbors? 


VI.   SUMMARY  AND  CONCLUSIONS 


The  legalization  of  abortion  has  been  chosen  by  many  nations  as 
a  solution  to  complex  human  problems.   However,  no  country  with  such  a 
policy  has  yet  to  honestly  confront,  face-to-face,  the  real  issues  in- 
volved.  In  spite  of  this,  the  failure  of  open  abortion  policies  to 
solve  the  problems  it  was  designed  to  solve,  has,  in  the  most  pragmatic 
of  ways, caused  great  disillusionment  to  the  governments  of  many  nations 
with  a  long  abortion  experience.   As  a  result,  restrictive  abortion 
policies  have  now  been  implemented  in  many  of  these  countries. 

The  implementation  of  human  abortion  has  created  enormous 
public  health  problems.   It  has  really  been  mutllatlve  to  women,  saying 
nothing  about  their  unborn  offspring.   Such  problems  as  infection, 
hemorrhage,  laceration  of  the  cervix,  perforation  of  the  uterus,  sterility 
and  in  subsequent  pregnancies,  prematurity,  spontaneous  abortion,  ectopic 
pregnancy,  stillbirth,  placenta  previa,  abruptio  placentae,  adherent  pla- 
centa, and  prolonged  labors,  as  well  as,  the  subtleties  of  psychological 
handicap,  are  all  very  real  problems  following  legal  abortion.   They  are 
all  well-documented  in  the  world's  medical  literature  as  I  have  attempted 
to  bring  to  your  attention.   It  is  the  exception  rather  than  the  rule  for 
a  woman  to  escape  at  least  one  of  these  maladies. 

In  the  United  States,  we  can  also  show  that  more  women  are  dying 
from  abortion  now  than  if  we  had  never  made  abortion  such  a  widespread 
practice.   And  does  it  really  make  any  difference  if  the  woman  dies  from 
a  legally  induced  or_  illegally  induced  abortion?   Isn't  she  gone  just 
the  same?  And  isn't  the  tragedy  just  as  big? 

The  problem  of  "back-alley"  abortion  is  perplexing  and  one  which 
we  must  all  face.   But  the  world's  experience  doen  not  support  the  con- 
tention that  widespread  legal  abortion  solves  this  problem.   In  the  United 
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States,  tlioso  who  dttl  lllcp.al  abortions  before  nrc  dolnR  logal  ones 
now,  and  is  it  really  any  fliffercnt?  The  fact  Is  tlmt  witli  such  a 
relaxed  abortion  policy,  we  have  increased  the  numbers  of  vJomcn  put 
at  risk  dramatically.  As  a  result,  the  problems  of  illegal  abortion 
before  legalization  seem  minute  compared  with  problpms  after  legali- 
zation. And  aren't  there  other  ways  that  this  problem  can  be  solved 
in  a  much  better  fashion  than  with  such  a  totally  inept  abortion 
policy? 

And  yet,  literally  millions  of  unborn  children  are  being 
violently  denied  their  lives  through  such  a  policy.   Shouldn't  our 
societies  be  more  sensitive  to  this  enormous  loss  of  our  most  precious 
natural  resource? 

Some  people  say  that  the  fetus  is  simply  part  of  it's  mother  - 
the  "tissue-of-the-mother"  school  of  embryology.   Others  say  that  women 
should  have  the  right  to  control  their  own  bodies.   But,  if  the  fetus 
were  simply  part  of  her  body,  then  half  of  the  fetuses  wouldn't  be 
males  and  the  operation  itself  would  be  akin  to  amputation. 

Too  many  people  view  pregnancy  as  if  it  were  a  disease  and  the 
child  within  a  cancerous  growth.   Sex  is  made  to  look  like  a  carcinogenic 
agent  producing  tumerous  tissue  that  will  not  stop  growing  until  removed 
by  surgery.  This  attitude  treats  women  as  if  they  were  clinically  prone 
to  sex-induced  tumors  and  defective  by  nature.  This  attitude  is  de- 
humanizing and  caustically  denigrating  to  the  development  of  any  supportive 
and  respecting  attitude  of  which  women  are  so  desperately  in  need. 

Instead  of  fighting  for  the  right  of  every  woman  to  have  an 
abortion,  we  should  be  fighting  for  the  right  of  every  woman  to  have  their 
child  free  from  extraneous  pressures  and  supported  by  those  close  to  her 
and  her  society. 

But,  in  addition,  we  must  ask,  does  the  fetus  have  a  right  to  live? 
Does  anyone  have  the  right  to  live?  Is  the  right  to  live  a  priority  right? 
These  questions  must  be  asked,  but  even  more  importantly,  must  be  answered. 

I  believe  that  life  is  a  priority  right  .and  that  everyone,  including 
the  fetus,  has  an  inherent  right  to  life.   Why?   Because  all  other  human 
rights  -  the  right  to  free  speech  or  free  press,  the  right  to  equal 
opportunity,  the  right  to  worship,  the  right  to  have  certain  other  civil 
rights  and,  yes,  the  right  to  privacy,  all  depend  in  their  effectuation  on 
the  reality  that  we  are, in  fact,  alive.   Every  human  right  loses  all  of 
its  meaning,  all  it's  impact,  all  of  it's  generosity  if  we  are  not  alive 
and  thus  unable  to  express  or  utilize  those  rights.   Since  all  of  our 
rights  depend  upon  being  alive  to  enjoy  those  rights,  then,  yes,  life 
becomes  a  priority  right  and  must  be  protected. 

But,  while  we  are  protecting  life,  programs  must  be  implemented 
which  go  to  the  heart  of  the  problems  confronting  us.   Positive  solutions 
to  complex  human  problems  can  and  must  be  created  and  put  into  action.  It 
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Is  the  activation  of  these  kinds  of  programs  which  are  an  emphatic  state- 
ment that  each  life  will  be  enhanced,  loved  and  embraced  by  every  member 
of  the  human  community. 

So,  I  wish  to  thank  you  very  sincerely  for  hearing  me  and  I 
pray  that  within  the  deliberations  of  this  Commission  there  will  be  de- 
veloped a  strong  sensitivity  to  the  needs  of  people  and  a  strong  rejection 
of  the  principles  of  violence  as  a  solution  to  our  conunon  human  problems. 
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APPENDIX    A 

U.S.  MATERNAL  MORTALITY:   1942  -  1973 
ABORTION-RELATED  AND  OTHER  MATERNAL  DEATHS 
WHITE  AND  NON-WHITE 


TOTAL  ABORTION  DEATHS 


1942 

917 

1943 

853 

1944 

695 

1945 

602 

1946 

535 

1947 

385 

1948 

321 

1949 

236 

1950 

193 

1951 

170 

1952 

196 

1953 

162 

1954 

156 

1955 

150 

1956 

138 

1957 

126 

1958 

136 

1949 

138 

1960 

147 

1961 

163 

1962 

149 

1963 

161 

1964 

117 

1965 

106 

1966 

96 

1967 

76 

1968 

58 

1969 

65 

1970 

51 

1971 

43 

1972 

38 

1973 

15 

NON-WHITE 

314 
312 
201 
286 
225 
200 
175 
158 
123 
133 
124 
132 
131 
116 

83 
134 
123 
146 
142 
161 
148 
107 
130 
129 

93 

84 

75 

67 

71 

56 

32 

21 


TOTAL 

1,231 
1,165 
986 
888 
760 
585 
496 
394 
316 
303 
320 
294 
287 
266 
221 
260 
259 
284 
289 
324 
305 
280 
247 
235 
189 
160 
133 
132 
128 
99 
70 
36 


WHITE 

NON 

-WHITE 

TOTAL 

4,598 

438 

6,036 

4,610 

,422 

6,032 

3,953 

,421 

5,473 

3,520 

,260 

4,780 

3,272 

,121 

4,493 

3,170 

,223 

4,393 

2,432 

,194 

3,626 

1,863 

959 

2,822 

1,680 

964 

2,644 

1,608 

901 

2,509 

1,428 

862 

2,290 

1,317 

7  74 

2,091 

1,124 

694 

1,818 

984 

651 

1,635 

880 

601 

1,481 

871 

615 

1,486 

802 

520 

1,322 

789 

515 

1,304 

789 

501 

1,290 

734 

515 

1,249 

658 

467 

1,160 

636 

512 

1,186 

634 

462 

1,096 

550 

404 

954 

509 

351 

860 

495 

332 

827 

426 

300 

726 

398 

271 

669 

388 

287 

675 

337 

232 

■   569 

342 

200 

542 

259 

182 

441 

REFERENCES ; 

VITAL  STATISTICS  OF  THE  UNITED  STATES,  VOL.  II  -  Parts  A  &  B.   1942-1971. 
Also,  MONTHLY  VITAL  STATISTICS  REPORTS:   SUMMARY  REPORT,  FINAL  MORTALITY 
STATISTICS.  1972,  Vol.  23,  No.  8,  Supplement  (2),  Nov.  6,  1974.  and 
SUMMARY  REPORT,  FINAL  MORTALITY  STATISTICS.  1973.   Vol.  23,  No.  11, 
Supplement  (2),  Feb.  10,  1975. 

The  Total  abortion  deaths  for  1972  and  1973  have  been  recently  updated  by 
the  Center  for  Disease  Control,  Atlanta,  Gedrgia.  There  were  79  deaths 
in  1972  and  47  in  1973.   22  of  the  deaths  in  1973  were  due  to  legal  abortion. 
SEE:  Morbidity  and  Mortality  Weekly  Report.  Vol  24,  No.  3,  Jan.  18,  1975. 
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UNITED  STATES  MATERNAL  MORTALITY  RATES 
Per  100,000  Live  Births 


TOTAL 


VnilTE 


NON-wyi 


1973 

15.2 

10.7 

34.6 

1972 

18.8 

14.3 

38.5 

1971 

18.8 

13.0 

45.4 

1970 

21.5 

14.4 

55.9 

1969 

22.2 

15.5 

55.7 

1968 

24.5 

16.6 

63.6 

1967 

28.0 

19.5 

69.5 

1966 

29.1 

20.2 

72.4 

1965 

31.6 

21.0 

83.7 

1964 

33.3 

22.3 

89.9 

1963 

35.8 

24.0 

96.9 

1962 

35.2 

23.8 

95.9 

1961 

36.9 

24.9 

101.3 

1960 

37.1 

26.0 

.97.9 

1959 

37.4 

25.8 

102.1 

1958 

37.6 

26.3 

101.8 

1957 

41.0 

27.5 

118.3 

1956 

40.9 

28.7 

110.7 

1955 

47.0 

32.8 

130.3 

1954 

52.4 

37.2 

143.8 

1953 

61.1 

44.1 

166.1 

1952 

67.8 

48.9 

188.1 

1951 

75.0 

54.9 

201.3 

1950  • 

83.3 

61.1 

221.6 

1949 

90.3 

68.1 

234.8 

1948 

116.6 

89.4 

301.0 

1947 

134.5 

108.6 

334.6 

1946 

156.7 

130.7 

358.9 

1945 

207.2 

172.1 

454.8 

1944 

227.9   • 

189.4 

506.0 

1943 

245.2 

210.5 

509.9 

1942 

258.7 

221.8 

544.0 

1941 

316.5 

266.0 

678.1 

1940 

376.0 

319.8 

773.5 

1935-39 

493.9 

439.9 

875.5 

1930-34 

636.0 

575.4 

1,080.7 

1925-29 

■  668.6 

615.0 

1,163.7 

1920-24 

689.5 

649.2 

1,134.3 

1915-19 

727.9 

700.3 

1,253.5 

BiblloEraphy: 

1973  -  Monthly  Vital  Statistics  Report,  Vol.23,  No.  11,  Supplement  (2),  Feb.  10, 
1975,  National  Center  for  Health  Statistics. 

1971-1972  -  Monthly  Vital  Statistics  Report,  Vol.  23,  No.  8.  Supplement  (2). 
Nov.  6,  1974,  National  Center  for  Health  Statistics. 

1963-1970  -  Vital  Statistics  of  The  United  States.  Vol.  II,  Part  A.  Mortality. 

p.  1-73.   1970. 
1915  -1962  Vital  Statistics  of  The  United  States.  Vol.  II.   Part  A.  Mortality. 

p.  1-26.   1962. 
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UNITED  STATES  MATERNAL  MORTALITY  RATES  BY  AGE  AND  RACE 

1961  and  1970 
per  100,000  live  births 


1961 


1970 


AGE 

WHITE 

NON-WHITE 

WHITE 

NON-WHITE 

<  20 

12.6 

47.5 

13.9 

31.3 

20-2A 

12.6 

55.5 

8.4 

37.9 

25-29 

20.6 

83.1 

11.2 

57.5 

30-34 

35.8 

184.3 

18.8 

102.4 

35-39 

65.3 

230.1 

48.6 

175.1 

40-44 

97.5 

367.8 

101.1 

223.0 

>  45 

181.9 

930.4 

39.8 

~ 

TOTAL 

24.9 

101.3 

14.4 

55.9 

OVERALL 

TOTALS 

36.9 

21 

.5 

Bibliography; 


Vital  Statistics  of  The  United  States,  Vol.  II,  Part  A. 
Mortality,   p.  1-73,  1970. 

Vital  Statistics  of  The  United  States,  Vol.  II,  Part  A. 
Mortality,  p.  1-38,  1961. 
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LEGAL  AND  "OTHER"  ABORTION  DEATHS  PER  MILLION  WOMEN 
AGE  14  -  44  ..  UNITED  STATES 


1950  -  1973 

FEMALE 

#  LEGAL 

#  "OTHER" 

POPULATION 

ABORTION 

ABORTION 

14-44 

YEAR 

DEATHS 

RATE 
.47 

DEATHS 
25 

RATE 
0.53 

(MILLIONS) 

1973 

22 

46.8 

1972 

20 

.43 

59 

1.28 

46.0 

1971 

15 

.33 

84 

1.85 

45.3 

1970 

10 

.22 

118 

2.65 

44.6 

1969 

1 

.02 

131 

2.98 

43.9 

1968 

2 

.05 

131 

3.03 

43.2 

1967 

4 

.09 

156 

3.68 

42.4 

1966 

1 

.02 

188 

4.51 

41.7 

1965 

4 

.10 

231 

5.63 

41.0 

1964 

5 

.12 

242 

6.00 

40.3 

1963 

5 

.13 

275 

6.94 

39.6 

1962 

5 

.13 

300 

7.73 

38.8 

1961 

4 

.10 

320 

8.40 

38.1 

1960 

10 

.27 

279 

7.46 

37.4 

1955 

13 

.38 

253 

7.49 

33.8 

1950 

17 

.56 

299 

9.87 

30.3 

1950-1970  -  National  Center  for  Health  Statistics 

1971     -  Population  Council,  Christopher  Tietze,M.D. 

1972-1973  -  Center  for  Disease  Control,  Atlanta,  Georgia 
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%  NON-WHITE:  ABORTIONS  DEATHS, 
"OTHER"  MATERNAL  DEATHS  AND  LIVE  BIRTHS   ; 
(1942-1973) 


YEAR 

ABORTION  DEATHS 

"OTHER"  MATERNAL  DEATHS 

LIVE  BIRTHS 

1942 

26% 

24% 

1943 

27% 

24% 

1944 

20% 

26% 

1945 

32% 

26% 

1946 

30% 

25% 

1947 

34% 

28% 

1948 

35% 

33% 

1949 

40% 

34% 

1950 

39% 

36% 

16.9% 

1951 

44% 

36% 

1952 

39% 

37% 

. 

1953 

45% 

37% 

1954 

46% 

38% 

1955 

44% 

40% 

14.5% 

1956 

38% 

41% 

14.8% 

1957 

52% 

41% 

14.9% 

1958 

47% 

39% 

15.0% 

1959 

51% 

39% 

15.2% 

1960 

49% 

39% 

15.4% 

1961 

50% 

41% 

15.6% 

1962 

48% 

40% 

15.4% 

1963 

38% 

43% 

15.6% 

1964 

53% 

42% 

16.3% 

1965 

55% 

42% 

16.9% 

1966 

49% 

41% 

17.0% 

1967 

52% 

40%  ■ 

17.0% 

1968 

56% 

41% 

16.8% 

1969 

51% 

40% 

16.8% 

1970 

55% 

42% 

17.1% 

1971 

57% 

41% 

17.9% 

1972 

46% 

47% 

18.5% 

1973 

58% 

,41% 

18.6% 

820 
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UNITED  STATES  INFANT  MORTALITY  RATE 
Per  1,000  Live  Births 


YEAR 

TOTAL 

WHITE 

NON-WHiTE 

1974 

16.7 

N.A. 

N.A. 

1973 

17.7 

15.8 

26.2 

1972 

18.5 

16.4 

27.7 

1971 

19.1 

17.1 

28.5 

1970 

20.8 

17.8 

30.9 

1969 

20.9 

18.4 

32.9 

1968 

21.8 

19.2 

34.5 

1968 

22.4 

19.7 

35.9 

1966 

23.7 

20.6 

38.8 

1965 

24.7 

21.5 

40.3 

1964 

24.8 

21.6 

41.1 

1963 

25.2 

22.2 

41.5 

1962 

25.3, 

22.3 

41.4 

1961 

25.3 

22.4 

40.7 

1960 

26.0 

22.9 

43.2 

1959 

26.4 

23.2 

44.0 

1958 

27.1 

23.8 

45.7 

1957 

26.3 

23.3 

43.7 

1956 

26.0 

23.2 

42.1 

1955 

26.4 

23.6 

42.8 

1954 

26.6 

23.9 

42.9 

1953 

27.8 

25.0 

44.7 

1952 

28.4 

25.5 

47.0 

1951 

28.4 

25.8 

44.8 

1950 

29.2 

26.8 

44.5 

1949 

31.3 

28.9 

47.3 

1948 

32.0 

29.9 

46.5 

1947 

32.2 

30.1 

48.5 

1946 

33.8 

31.8 

49.5 

1945 

38.3 

35.6 

57.0 

19^0-44 

42.4 

39.0 

66.9 

1935-39 

53.2 

49.2 

81.3 

1930-34 

60.4 

55.2 

98.6 

1925-29 

69.0 

65.0 

105.4 

1920-24 

76.7 

73.3 

115.3 

1915-19 

95.7 

92.8 

149.7 

Blblioeraphy: 

1974:  Monthly  Vital  Statistics  Report.   Vol.  23,  No.  10.   Dec.  31,  1974. 
National  Center  for  Health  Statistics. 

1973:  Monthly  Vital  Statistics  Report,  Vol.  23,  No.  11,  Supplement  (2).   Feb.  10, 
1975.  National  Center  for  Health  Statistics. 

1971-72:   Monthly  Vital  Statistics  Report.  Vol.  23,  No.  8,  Supplement  (2). Nov.  6, 
1974.  National  Center  for  Health  Statistics. 
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Bibliography  (cont.) 

1961-1970:   Vital  Statistics  of  the  United  States.   Vol.  II,  Part  A.  Mortality. 

p.  2-3.   1970 

/ 
1915-1919:  Vital  Statistics  of  the  United  States.  Vol.  II,  Part  A.  Mortality. 

p.  3-4,  1960. 
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INFANT  MORTALITY  -  NEW  YORK  CITY 
1950-1975 

YEAR    #  LIVE  BIRTHS    #  INFANT  DEATHS    INFANT  MORTALITY  RATE* 


1974 

111,027 

2,135 

19.2 

1973 

112,259 

2,203 

19.6 

1972 

115,498 

2,304 

19.9 

1971 

131.910 

2,601 

19.7 

1970 

149,192 

3,092 

20.7 

1969 

146,221 

3,426 

23.4 

1968 

141,920 

3,168 

22.3 

1967 

145,802 

3,344 

22.9 

1966 

153,334 

3,686 

24.0 

1965 

158,815 

3,946 

24.8 

1964 

165,695 

4,289 

25.9 

1963 

167,848 

4,199 

25.0 

1962 

165,244 

4,366 

26.4 

1961 

168,303 

4,119 

24.5 

1960 

166,300 

4,142 

24.9 

1950     155,776  3,745  24.0 

*Infant  deaths  (  <1  year)/l,000  live  births. 

1950-1971  Vital  Statistics  of  the  United  States.  Vol.  II,  Parts  A  &  B, 
1950-1971. 

1972-1974  Monthly  Vital  Statistics  Report.  National  Center  for  Health 
Statistics.  Vol.  23,  No.  12,  Feb.  28,  1975. 
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FETAL  DEATHS  (ALL  GESTATIONAL  AGES) 
NEW  YORK  CITY,  1951-1973 

YEAR    #  LIVE  BIRTHS    #  FETAL  DEATHS    FETAL  DEATH  RATE* 


1973 

112,259 

155,681** 

1,386.8 

1972 

115,498 

223,373** 

1,934.0 

1971 

131,910 

207,750** 

1,574.9 

1970 

149,192 

— 

— 

1969 

146,221 

— 

— 

1968 

141,920 

— 

— 

1967 

145.802 

18,467*** 

126.7 

1966 

153,334 

19,654*** 

128.1 

1965 

158,815 

21 ,636*** 

136.2 

1964 

165.695 

23,191*** 

150.0 

1963 

167,848 

22,329*** 

133.0 

1962 

165,244 

22,187*** 

134.3 

1961 

168,303 

22,076*** 

131.1 

1960 

166,300 

^,  22,985*** 

138.2 

1951 

155,776 

17.961*** 

110.4 

*  #  Fetal  deaths  (all  gestational  ages)/! ,000  live  births 
**  Represent  legally  induced  abortions  only  since  remaining 
fetal  deaths  are  not  available.  Therefore,  this  is  an 
underestimate 
***   Fetal  deaths  from  all  causes  (including  legal  abortion) 
at  all  gestational  ages. 

1951-1970  Vital  Statistics  of  the  United  States,  Vol.  II,  Parts  A  &  B, 
1951-1970.  National  Center  for  Health  Statistics. 

1971-1973  Figures  come  from  New  York  State  Dept.  of  Health  Report  on 
Legal  Abortions. 
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TEN  LEADING  ABORTION  STATES 
FOR  1974  (1972,  1973  INCLUDED  FOR  COMPARISON) 


NUMBER  OF  ABORTIONS 
STATE  1972        1973  1974  (PROJ.) 


1. 

NEW  YORK 

300,000 

216,000 

157,000 

2. 

CALIFORNIA 

138,600 

143,400 

131,600 

3. 

MICHIGAN 

- 

37,200 

53,800 

4. 

ILLINOIS 

- 

32,500 

53,700   . 

5. 

OHIO 

- 

17,200 

51 ,500 

6. 

PENNSYLVANIA 

8,500 

29,800 

56,300 

7. 

TEXAS 

- 

17,600 

35.700 

8. 

FLORIDA 

3,400 

23,600 

33,700 

9. 

DISTRICT  OF 

COLUMBIA 

38,900 

44,500 

32,500 

10. 

MASSACHUSEHS 

3,400 

14.100 

32,000 

TOTAL  # 

492,800 

575,900 

628,300 

%  OF  TOTAL 

84.9% 

76.8% 

69.8% 

References:  Weinstock.  E.,  Tietze,  C,  Jaffe,  F.S.  and  Dryfoos,  J.G. 
Legal  Abortions  in  the  United  States  Since  the  1973  Supreme  Court 
Decisions.  Family  Planning  Perspectives.  7:23-31,  Jan-Feb.,  1975. 
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PERCENT  PREGNANCY  ORDER  LEGAL  ABORTIONS  -  LIVE  BIRTHS 
NEW  YORK  CITY  -  NATIONAL 
1973 


PREGNANCY 

ORDER 

%   ABORTIONS* 

1 

LIVE  BIRTHS  ** 

1 

50 

40 

2 

18 

30 

3 

13 

14 

4 

9 

5 

5+ 

10 

11.5 

*  %  Abortions,  by  pregnancy  order.  New  York  City,  July  1, 
1972  -  June  30,  1973.  Health  Services  Administration, 
NYC. 

**  %   Live  births,  by  pregnancy  order.  United  States,  1973. 
Monthly  Vital  Statistics  Report.  Vol.  23,  No.  11, 
Jan.  30,  1975. 
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ILLEGITIMACY  RATE 

NEW 

YORK  CITY  -  1963-1971 
#  OUT-OF- 

YEAR 

#  LIVE  BIRTHS 

WEDLOCK  BIRTHS    t 

;  OUT-OF-WEDLOCK 

1971 

131,920 

28,036 

21.2 

1970 

149,192 

31,929 

21.4 

1969 

146,221 

29,325 

20.1 

1968 

141,920 

26,262 

18.5 

1967 

145,802 

24,336 

16.7 

1966 

153,334 

22,714 

14.8 

1965 

158,815 

20,980 

13.2 

1964 

165,695 

20,223 

12.2 

1963 

167,848 

18,436 

n.o 

From:  Harris,  D.,  O'Hare,  D.,  Pakter,  J.,  Nelson,  F, 
Legal  Abortions  1970-1971  --  The  New  York  City  Experience 

Am.  J.  Pub.  Hlth.  63:409-18,  May,  1973. 
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421-1245  JACK  HIMMELWRIGHT 

560  Mills  Building 
Son  Francisco  94104 


September  3,  1975 


Senate  Judiciary  Subcommittee 
on  Constitutional  Amendments 
c/o  Senator  Birch  Bayh 
United  States  Senate 
Washington,  D.C.,   20510 

Gentlemen: 

I  am  writing  on  behalf  of  the  Sierra  Club  regarding 
the  pending  decision  by  the  Committee  relative  to 
the  Supreme  Court  rulings  on  abortion. 

The  Sierra  Club  supports  the  Supreme  Court  Decision. 
These  rulings  are  wise  and  fair  and  they  reflect  the 
majority  position  of  the  American  people.   It  would 
be  a  grievous  error  to  report  any  amendment  which 
would  attempt  to  restrict  the  freedoms  accorded 
women  therein. 

Sincerely  yours, 

y^         Jack  Himmelwright, 

/   /   Chairman,  National  Population  Com, 
JH:am  —    Sierra  Club 


sai 

Statement  of:  E.   Stanley  Rittenhouse,   Pastor,   Liberty  Baptist  Church,   2318 

Sandburg  Drive,  Dunn  Loring,  Va. 
Before  the :  Subcommittee  on  Constitutional  Amendments. 
Hearings  on:   Constitutional  Amendment   Relative  to   Abortion   (Senate  Joint 

Resolution  6). 

July  17,  1975. 

Mr.  Chairman  and  members  of  the  committee,  the  Hippocratic  Oath  taken  by 
medical  doctors  for  centuries,  states:  "To  none  will  I  give  a  deadly  drug,  even  if 
solicited,  nor  offer  counsel  to  such  an  end,  and  no  woman  will  I  give  a  destructive 
suppository,  but  guiltless  and  hallowed  will  I  keep  my  art." 

After  all  these  centuries,  times  have  changed — and  not  for  the  better.  Abortion 
is  murder  now  as  it  was  then,  and  this  mass  slaughtering  of  the  innocent  and 
defenseless  unborn  American  children  should  be  opposed.  America  would  oppose  a 
foreign  invader  kilUng  American  children,  and  yet  we  have  tolerated  and  even 
made  it  legal  for  Americans  to  kill  American  children.  When  the  reasoning  within 
our  nation  becomes  so  "inverted"  that  it  literally  jeopardizes  the  hves  of  future 
Americans,  the  time  has  come  to  take  drastic  steps  to  immediately  stop  this  syste- 
matic, government  approved,  mass  murder. 

Medical  reasons  aside,  to  willfully  abort  a  child  prior  to  birth  is  as  much  murder 
as  to  willfully  drown  a  child  after  birth. 

Many  may  argue  that  life  does  not  begin  until  after  birth  itself  or  until  some 
specific  period  has  elapsed  after  conception.  The  best  reference  for  the  answer  to 
when  hfe  begins  is  to  go  to  the  One  who  created  it  all — God.  Today,  He  speaks 
to  mankind  through  the  Bible,  and  thus  we  have  the  ultimate  and  absolute 
authority  in  which  to  go  for  the  answer. 

The  Bible  tells  us  in  Psalm  51:5,  "Behold,  I  was  shapen  in  inquity,  and  in  sin 
did  my  mother  conceive  me."  In  order  to  have  a  sin  nature  (which  all  human 
beings  possess) ,  one  must  have  a  soul  and  a  human  spirit.  An  animal  does  not  have 
a  spirit  and  thus  has  not  inherited  the  sin  nature;  consequently,  an  animal  has  no 
need  for  redemption.  This  sets  an  animal  quite  apart  from  a  human  being.  But  at 
what  point  in  time  is  that  distinction  made;  when  does  God  consider  the  newly 
created  to  be  a  human  being?  Life  begins  at  the  moment  of  conception  for  it  is 
then  that  the  newly  created  being  inherits  the  sin  nature.  In  other  words,  in  sin 
did  my  mother  conceive  me.  If  one  receives  that  sin  nature  at  the  moment  of 
conception,  then  from  a  Bibhcal  viewpoint  hfe  begins  at  conception  and  not 
after  some  undetermined  period  of  time  or  after  birth  itself.  David,  the  Psalmist 
said,  "I  was  shapen  at  conception." 

The  Lord  told  Jeremiah,  "Before  I  formed  thee  in  the  belly  I  knew  thee;  and 
before  thou  comest  forth  out  of  the  womb  I  sanctified  thee,  and 
I  ordained  thee  a  prophet  unto  the  nations."  (Jeremiah  1 :5)  Jeremiah  was  ordained 
by  God  even  before  he  was  born.  Today,  as  it  was  then,  to  abort  unborn  babies  is 
to  murder  them. 

The  prophet  Isaiah,  in  effect,  said  the  same  thing.  We  read  in  Isaiah  49:1, 
"Listen  to  Me,  O  islands,  and  pay  attention,  you  peoples  from  afar.  The  Lord 
called  Me  from  the  womb ;  from  the  body  of  My  mother  He  (that  is  God)  named 
Me.  .  .  ." 

The  Bible  also  clearly  points  out  that  God  gave  children  in  answer  to  prayer. 
Genesis  30:22  confirms  answered  prayer  for  "God  remembered  Rachel,  and  God 
gave  heed  to  her  (prayer)  and  opened  her  womb."  God  "opened  her  womb"  or 
gave  the  child  at  conception. 

John  the  Baptist  and  Samuel  were  answers  to  prayer.  God  answered  the  prayers 
of  their  parents  at  conception  for  God's  gift  arrived  at  conception  as  it  is  reported 
in  the  Bible.  "Lo,  children  are  an  heritage  of  the  Lord:  and  the  fruit  of  the  womb  is 
his  reward."  Yes,  children  are  the  gift  of  God  and  that  gift  is  given  at  conception. 
To  destroy  one  of  His  love  gifts  is  surely  a  sin. 

We  are  told  in  Luke  1 :15:  ".  .  .  .  and  he  will  be  filled  with  the  Holy  Spirit,  while 
yet  in  his  mother's  womb."  God  recognized  John  the  Baptist  (and  Isaiah  and  Jere- 
miah) to  be  a  living  soul,  a  person,  while  yet  in  their  mother's  womb  or  during  that 
period  after  conception  and  prior  to  birth. 

When  Jesus  Christ  the  Messiah  was  in  the  womb  of  Mary,  John  the  Baptist 
still  in  the  womb  of  Elisabeth,  leaped  for  joy  at  the  presence  of  Jesus  (as  yet  un- 
born). The  Son  of  God,  just  conceived,  was  then  personally  in  the  womb  of  Mary. 
He  was  a  person  present  in  that  forming  body.  And  if  Jesus  was  thus  taking  on 
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Himself  humanity,  He  took  it  at  conception.  The  fetus  was  a  person,  a  living  soul 
from  the  beginning. 

Many  say  that  since  a  fetus  would  not  live  if  taken  out  of  the  mother,  it  is  only  a 
blob  of  flesh,  nothing  more  than  a  tumor.  It  is  true  that  a  fetus  prior  to  the  6th  or 
7th  month  after  conception  will  not  survive  birth  but  a  baby  one  day,  one  week, 
one  month  or  one  year  will  not  survive  if  left  to  himself.  The  one  year  old  is  as 
dependent  upon  others  for  its  survival  as  the  fetus  is  dependent  upon  its  mother. 

A  Vietnam  veteran  who  is  a  quadruple  amputee  need  someone  to  feed  him  and  to 
care  for  him  but  is  he  considered  a  "non-person"?  Absolutely  not!!  Would  any 
American  citizen  claim  he  has  no  rights  of  his  own?  Would  anyone  say  he  has  no 
right  to  live?  No! 

And  then  there  is  the  case  of  the  hypocrite  who  vehemently  and  sometimes 
violently  opposes  capital  punishment  for  a  criminal — who  more  than  likely  mur- 
dered his  victim  who  was  rendered  helpless  and  defenseless.  This  same  hypocrite 
will  vehemently  advocate,  promote,  and,  in  many  cases,  practice  the  murdering  of 
helpless,  defenseless  and  innocent  babies  who  have  only  the  outside  world  to  plead 
their  case  and  defend  their  life. 

Many  have  cried  out  against  Hitler  for  the  mass  murdering  of  his  victims  (and 
rightly  so) ,  yet  these  same  hypocrites  who  bewail  Hitler  turn  around  and  preach, 
promote  and  practice  abortion.  And  those  unborn  victims  are  just  as  innocent  and 
defenseless  as  those  victims  of  Hitler.  Yes  Gentlemen,  abortion  is  genocide!! 

According  to  one  source,  in  30  months,  America  has  slaughtered  3  million  babies 
via  abortion.  I  know  of  nothing  else  that  will  bring  God's  wrath  upon  us  quicker 
than  allowing  the  willful  and  systematic  mass  slaughtering  of  innocent  children. 
We  can  be  sure  that  our  national  sin  will  find  us  out,  will  catch  up  to  us.  And  when 
God's  wrath  comes  down  upon  America,  He  will  be  just  and  righteous  in  doing  so. 
God  cares  for  the  weak,  the  unloved,  the  unprotected,  the  innocent  babe  who  can- 
not swear  out  a  warrant  against  his  murderer. 

The  Preamble  to  the  U.S.  Constitution  reads,  "We  the  People  of  the  United 
States,  in  Order  to  form  a  more  perfect  Union,  establish  Justice,  insure  domestic 
Tranquility,  provide  for  the  common  defence,  promote  the  general  Welfare,  arid 
secure  the  Blessings  of  Liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America."  (emphasis  added) 

Notice  the  reference  to  "posterity"  which  is  defined  by  Webster's  Seventh 
New  Collegiate  Dictionary  as  "descendants  or  all  future  generations."  The 
Constitution  clearly  states  that  "We  the  People"  are  to  concern  ourselves  with 
posterity,  "all  future  generations"  not  just  a  select  group  that  may  have  the  good 
fortune  of  experiencing  the  physical  birth.  In  other  words,  the  Constitution  is 
addressed  to  all  of  posterity  and  not  just  those  that  "We  the  People"  shall  decide 
to  live. 

The  Declaration  of  Independence  which  lays  down  the  principles  that  were 
later  incorporated  into  our  U.S.  Constitution  states  "that  they  (that  is,  all  Men) 
are  endowed  by  their  Creator  with  certain  unalienable  Rights,  that  among  these 
are  Life,  Liberty,  and  the  Pursuit  of  Happiness." 

The  aborted  citizen  does  not  enjoy  a  guarantee  of  the  blessings  of  liberty  as 
provided  in  our  Declaration  of  Independence  and  Constitution,  nor  does  he  enjoy 
his  unalienable  rights  that  are  endowed  to  him  by  his  Creator.  With  his  life  snuffed 
out  by  the  abortionist  and  his  consenting  mother,  he  has  no  opportunity  to  pursue 
happiness. 

Yes,  there  is  much  blood  on  tjie  hands  of  America  due  to  our  sanctioning  of 
abortion ;  and  because  of  this,  I  doubt  if  God  will  continue  to  bless  America.  And 
the  very  thing  America  needs  today  is  the  blessing  of  God.'.'.'  We,  as  a  nation, 
cannot  continue  to  turn  our  back  upon  God  without  paying  the  price.  To  continue 
with  abortion  in  America  is  to  bring  the  wrath  of  God  upon  us.  Abortion  is  an 
abomination  to  the  Lord.  Yes,  we  can  be  sure  that  our  national  sins  will  find  us 
out  because  we  reap  what  we  sow;  and  to  sow  murder  is  to  reap  destruction  upon 
America. 

Senate  Joint  Resolution  6  proposes  a  Constitutional  Amendment  guaranteeing 
the  right  of  life  to  the  unborn.  This  resolution  states  that  "every  human  being 
subject  to  the  jurisdiction  of  the  United  States,  or  any  State,  shall  be  deemed, 
from  the  moment  of  feriilization,  to  be  a  person  and  entitled  to  the  right  to  life." 

Thank  you  Gentlemen,  for  the  opportunity  to  present  these  views. 
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American  Association  of  University  Women, 

Washington,  D.C.,  July  SI,  1975. 
Hdn.  Birch  Bayh, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Bayh:  The  AAUW  shares  the  concern  of  many  women's  organi- 
zations regarding  the  proposed  constitutional  amendment  on  abortion.  Therefore, 
we  thank  j'ou  for  the  opportunity  to  submit  our  views  on  the  abortion  issue  for 
your  subcommittee's  hearing  record. 
Very  sincerely, 

Ellen  M.  McCartney, 
Assistant  Director  of  Program,  Legislative. 

Statement   in    Opposition    to    Proposed    Constitutional   Amendments   on 

Abortion 

(By  Mrs.  Barbara  Weinberg,  Association  Legislative  Program  Chairman  on  behalf 
of  The  American  Association  of  University  Women) 

The  American  Association  of  University  Women  (AAUW)  was  founded  in 
1882  as  the  first  association  of  college  and  university  educated  women  in  the  world. 
We  have  a  present  membership  of  193,000  women  who  are  organized  in  1,819 
branches  in  all  fifty  states,  the  District  of  Columbia,  Guam,  Puerto  Rico  and  the 
Virgin  Islands.  AAUW  was  estabhshed  to  help  women  have  an  opportunity  to 
prepare  for  college  as  well  as  to  increase  meaningful  options  for  them  in  the 
professional  world.  Although  the  Association  concentrated  primarily  on  support 
of  legislation  related  to  education,  during  the  1920's  we  added  measures  that  would 
affect  the  health  of  women  and  children. 

In  1935  AAUW  included  in  its  legislative  program  an  item  calling  for:  "Legaliz- 
ing the  dissemination  of  information  on  contraception  by  physicians."  An  idea 
that  is  very  acceptable  today  was  extremely  controversial  during  the  1930's. 
Then  a  significant  minority  of  Americans  opposed  contraception  based  on  moral 
and  religious  grounds.  In  some  states  such  as  Connecticut  and  Massachusetts, 
laws  were  in  effect  which  forbade  the  sale  of  contraceptives.  Thus,  even  those 
persons  who  favored  contraception  were  unable  to  buy  contraceptives  or  receive 
such  information.  In  Connecticut  and  Massachusetts  the  moral  beliefs  of  some 
people  were  imposed  on  every  resident  of  those  states. 

AAUW's  position  on  abortion  is  similar.  We  support  a  woman's  right  to  choose. 
A  woman  should  be  able  to  choose  not  to  have  an  abortion  if  that  is  her  wish 
based  upon  religious,  moral  or  personal  reasops.  She  should  also  be  able  to  choose 
to  have  an  abortion  on  the  basis  of  her  religious,  moral  or  personal  beliefs. 

AAUW  member  interest  in  abortion  grew  out  of  studies  done  by  local  branches 
during  the  1960's  when  restrictive  abortion  laws  were  in  effect  in  every  state  in 
the  United  States.  As  a  result  of  those  studies,  AAUW's  California  and  Hawaii 
Divisions  passed  resolutions  calling  for  liberalized  abortion  laws.  In  1970  the 
Hawaii  Division  spearheaded  a  drive  to  repeal  the  state's  restrictive  abortion  laws. 
The  interest  and  success  in  abortion  reform  in  AAUW  branches  across  the  country 
led  to  the  adoption  of  a  pro-choice  resolution  on  abortion.  The  AAUW  Convention 
at  Dallas  in  1971  accepted  the  following  resolution,  "AAUW  encourages  members 
and  divisions  to  work  for  repeal  of  restrictive  laws  on  abortion,  making  abortion 
legal  for  those  who  wish  it  after  medical  consultation."  The  position  of  AAUW 
was  based  upon  the  right  of  a  woman  to  choose  whether  or  not  to  bear  a  child 
and  the  belief  that  the  medical  decision  to  have  an  abortion  should  be  between 
the  doctor  and  the  patient. 

Following  the  adoption  of  a  pro-choice  stand  on  abortion  in  1971,  AAUW  state 
divisions  and  branches  continued  to  lobby  their  state  legislatures  for  abortion 
law  repeal.  When  it  became  apparent  that  many  state  legislatures  would  never 
consider  reforming  their  centuries-old  abortion  laws,  AAUW  joined  in  an  amicus 
brief  with  many  other  organizations  in  a  suit  to  challenge  the  Georgia  and  Texas 
abortion  laws  which  had  been  selected  to  go  before  the  Supreme  Court.  Two  years 
later,  the  Supreme  Court  issued  its  now  famous  decision  declaring  that  abortion 
in  the  first  three  months  of  pregnancy  is  the  private  concern  of  the  woman  and 
her  doctor. 
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AAUW  has  continued  to  support  a  woman's-right-to-choice  and  has  consistently 
opposed  any  Constitutional  Amendment  which  would  abridge  that  right.  In 
February  1975,  because  of  the  continued  threat  to  abortion  rights,  AAUW's 
Legislative  Program  Committee  named  the  right-to-choose-abortion  issue  as  one 
of  its  ten  priority  items. 

AAUW's  primary  focus  since  its  founding  has  been  the  rights  of  the  educated 
woman  and  her  responsibility  to  society.  In  pursuit  of  equal  opportunity  for 
women,  this  Association  has  supported  the  Equal  Pay  Act  of  1963,  the  Equal 
Rights  Amendment  and  Title  IX  of  the  Education  Amendments  of  1972.  The 
right  to  abortion  may  appear  to  be  unrelated  to  such  lofty  goals  as  equal  pay  for 
equal  work,  equal  protection  of  the  laws  and  equal  opportunity  in  education. 
But  our  members  have  long  realized  that  an  unwanted,  unplanned,  unwitting 
pregnancy  can  force  a  teenage  girl  to  drop  out  of  high  school,  cutting  short  her 
education.  An  unwanted  pregnancy  can  terminate  or  interrupt  a  college  education. 

In  a  study  of  teenage  pregnancies  reported  on  by  the  Planned  Parenthood  As- 
sociation in  Family  Planning  Perspectives  January  1975  it  was  found  that  un- 
wanted pregnancies  cause  many  young  women  to  drop  out  of  school.  According  to 
the  report,  "Perhaps  the  most  significant  costs  of  dependency  forced  by  unintended 
out-of-wedlock  births  are  the  loss  of  educational  and  economic  opportunities  by 
the  mothers  involved."  Obviously  in  order  to  benefit  from  equal  opportunity 
legislation,  a  woman  must  be  able  to  plan  and  control  her  reproductive  life. 

It  is  the  position  of  AAUW  that  the  right  of  women  to  decide  for  themselves 
when  to  bear  children  is  a  fundamental  civil  right.  We  agree  with  the  report  of 
the  U.S.  Commission  on  Civil  Rights,  "Constitutional  Aspects  of  the  Right  to 
Limit  Childbearing,"  that  withdrawing  a  constitutional  right  which  has  been  re- 
cognized as  such  by  the  Supreme  Court  would  set  a  dangerous  precedent.  This 
could  lead  to  attempts  to  limit  or  take  away  other  unpopular  rights,  thereby  un- 
dermining "the  civil  rights  fabric  of  the  Constitution."  Such  an  amendment  would 
elevate  the  moral  views  of  some  to  the  status  of  the  law  of  the  land  imposed  upon 
all. 

AAUW  is  asking  that  women  retain  their  right  to  choose.  We  are  working  to- 
ward the  day  when  adequate  sex  education  will  be  available  to  our  youth.  We  are 
looking  forward  to  a  time  when  contraceptive  information  is  available  for  every 
person  seeking  it.  We  are  looking  forward  to  the  day  when  a  100%  effective,  safe 
contraceptive  is  developed  and  is  available  to  everyone  who  desires  it.  That  day 
has  not  yet  arrived  but  in  the  meantime  abortion  must  be  available  as  an  alter- 
native. 

We  urge  therefore  that  the  members  of  this  subcommittee  on  Constitutional 
Amendments  reject  the  proposed  constitutional  amendments  which  would  elim- 
inate a  woman's  right-to-choice. 

Testimony  Before  the  Senate  Subcommittee  on  Constitutional 

Amendments 
To:  Senator  Birch  Bayh. 

From:  Virginia,  National  Organization  for  Women. 
Date:  July  8,  1975. 

Subject:  Proposed  "Human  Life  Amendment." 

Each  woman  must  have  the  right  to  determine  the  timing  and  extent  of  her  own 
fertility.  We  recognize  that  pregnancy  is  a  uniquely  personal  matter  and  that  any 
decision  to  terminate  the  same  is  as  difficult  as  it  is  intimate.  The  danger  in 
declaring  a  fertilized  ovum  "human"  as  this  amendment  insists,  is  in  the  de- 
personalization of  the  woman  involved.  No  circumstances  would  be  exceptional 
and  certain  birth  control  methods  as  well  as  abortion  would  be  subject  to  criminal 
prosecution. 

Abortion  is  the  main  objection  of  proponents  of  this  legislation.  They  refuse 
to  see  that  returning  this  procedure  to  criminal  status  would  eliminate  a  desparate 
woman's  only  medically  safe  alternative  to  an  unwanted  pregnancy.  Suffering 
and  death  were  predictable  results  of  back-alley  practices  prior  to  the  legalization 
of  abortion.  And  whatever  a  woman's  reason  for  seeking  abortion,  we  also  recog- 
nize the  too  frequent  times  that  pregnancy  is  a  result  of  brutality  and  not  of  love. 
The  issue  is  far  too  complex  to  be  afforded  the  single  interpretation  allowed  by 
the  subject  amendment. 
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A  woman's  freedom  will  always  be  limited  if  she  is  so  forced  to  submit  to  a 
destiny  biology  dictates.  No  woman  should  be  condemned  to  a  forced  pregnancy. 
We  speak  for  our  Constitutional  rights  of  privacy  and  freedom  of  choice. 

We  urge  the  defeat  of  this  so-called  "Human  Life"  Amendment  as  discrimina- 
tory against  the  rights   of  womankind. 

Judy  Harris,  VA  N.O.W.  State  Coordinator. 
Nancy  Brock,  VA  N.O.W.  Legislative  Crdr. 
Mary  Denyes,  State  Reproductive  Freedom  T.F. 


July  5,  1975. 
Hon.  Birch  Bayh, 

U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Bayh:  We  understand  that  July  8,  1975  has  been  set  aside  for 
testimony  from  women  on  the  controversial  "Human  Life"  Amendment  now 
before  the  Senate  Subcommittee  on  Constitutional  Amendments.  We  regret  that 
this  is  the  only  day  that  women  have  been  given  any  input  to  this  women's  issue, 
but  are  grateful  for  the  opportunity  to  enclose  our  testimony. 

We  strongly  object  to  the  text  of  this  proposed  legislation  as  it  is  a  direct 
contradiction  of  our  Constitutional  rights  to  privacy  and  freedom  of  choice.  As 
such,  the  dangers  to  women  faced  with  an  unwanted  pregnancy  would  be  para- 
mount for  there  would  be  no  saft,,  legal  alternative  available. 

Thank  j'ou  for  the  time  and  consideration  you  have  given  this  issue  in  the  past. 
The  time  you  have  devoted  to  study  and  explain  this  complex  issue  has  been 
greatly  appreciated.  We  trust  you  to  continue  to  use  your  good  judgment  and 
influence  to  defeat  this  and  other  proposed  legislative  restrictions  on  women's 
freedom. 

Yours  very  truly, 

Mary  G.  Denyes, 
Chairone  VA  State  N.O.W.  Right-to-Choose, 

1241  Kingsway  Drive,  Chesapeake,  Va. 


National  Council  of  Jewish  Women, 

New  York,  N.Y.,  July  8,  1976. 
Ms.  Audrey  Colom, 

Chair,  National  Women^s  Political  Caucus, 
Washington,  D.C. 

Dear  Audrey:  The  testimony  that  you  are  giving  before  the  Subcommittee  on 
Constitutional  Amendments  of  the  Senate  Judiciary  Committee  was  reviewed 
at  our  headquarters  and  I  was  instructed  to  authorize  you  to  testify  also  on 
behalf  of  the  National  Council  of  Jewish  Women. 

The  National  Council  of  Jewish  Women,  a  social  action  and  community  service 
organization  of  100,000  women  in  cities  across  the  country,  has,  since  its  inception 
83  years  ago,  been  committed  to  the  principle  of  freedom  of  choice.  The  organiza- 
tion has  worked  consistently,  at  all  levels  of  government  for  the  protection  of 
individual  rights.  We  strongly  support  the  Supreme  Court  decision  on  abortion. 
Sincerely, 

Olya  Margolin, 
Washington  Representative. 

Additional  Statement  of  Robert  M.  Byrn,  Esq.  to  the  U.S.  Senate  Sub- 
committee ON  Constitutional  Amendments  Concerning  Senate  Joint 
Resolutions  6,  10  and  11 

During  the  course  of  my  testimony  on  March  10,  1975,  I  was  asked  by  Senator 
Bayh  to  submit  for  the  record  an  additional  statement  on  the  question  of  whether  a 
statute,  which  categorized  an  abortion  of  a  rape-induced  pregnancy  as  a  mis- 
demeanor (all  other  illegal  abortions  presumably  being  felonies),  would  be  con- 
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sistent  with  a  Human  Life  Amendment  which  limited  legal  abortion  to  maternal 
lifesaving  situations.  It  is  necessary,  before  giving  the  answer,  to  put  the  question 
in  the  relevant  context  of  the  right  of  legislatures  to  grade  crimes. 

As  I  indicated  in  my  statement  submitted  on  March  10  (Section  III),  "A  distinc- 
tion must  be  made  between  the  complete  exclusion  of  the  lives  of  a  class  of  persons, 
qua  class,  from  the  law's  protection,  and  an  informed  legislative  judgment  on  the 
appropriate  punishment  for  particular  offenders  or  families  of  offenses.  The 
former  would  be  inconsistent  with  the  Equal  Protection  clause.  It  would  represent 
a  legislative  judgment  that  a  whole  class  of  human  beings  are  nonpersons — con- 
trary to  the  dictates  of  the  Human  Life  Amendment.  The  latter  would  not."  An 
obviously  inadequate  penalty  (for  instance  if  the  only  statutory  penalty  were  a 
fine)  would  be  an  impermissible  circumvention  of  the  Human  Life  Amendment. 
When  I  speak  of  an  adequate  penalty,  I  refer  to  the  penalty  that  may  be  imposed. 
I  do  not  mean  to  indicate  that  it  must  be  imposed  in  every  case. 

I  also  pointed  out  in  my  statement  (Section  VI)  that  a  maternal  lifesaving 
exception  in  the  Human  Life  Amendment  would  be  consistent  with  constitutional- 
jurisprudential  principles  of  the  value  of  the  lives  of  human  beings  at  the  common- 
denominator  level,  but  other  exceptions,  including  abortion  of  a  rape-induced 
pregnancy,  would  not. 

Within  this  framework,  I  demonstrated  in  my  statement  (Section  III)  that 
there  are  various  bases  upon  which  a  legislature  might  make  an  informed  {vs. 
arbitrary)  judgment  that  abortion  should  be  lesser  in  degree  than  other  inten- 
tional homicides.  A  similar  differentiation  might  be  made  between  late  and  early 
abortions  although  a  complete  exclusion  from  criminality  of  the  latter  would 
be  impermissible. 

Thus  under  a  Human  Life  Amendment,  a  legislature  would  possess  broad 
discretion  in  grading  intentional  homicides,  including  abortion.  There  is  precedent 
for  grading  an  abortion  homicide  of  an  unborn  child  as  a  misdemeanor.  Under 
New  York  law  prior  to  Roe  v.  Wade,  an  abortion  after  twenty-four  weeks  was 
justifiable  only  to  save  the  life  of  the  mother.  (N.Y.  Penal  Law  §125.0.5/5/).  All 
other  abortions  after  the  twenty-fourth  week  were  categorized  as  homicide  {id., 
§125.00),  but  while  the  abortionist  was  guilty  of  a  class  D  felony  {id.,  §125.45 — the 
lowest  grade  of  felony  is  class  E),  the  woman  was  guilty  of  a  class  A  misdemeanor 
{id.,  §125.55 — the  misdemeanor  grades  are  A  and  B).  To  put  these  gradations  in 
perspective,  it  is  useful  to  consider  their  position  in  relation  to  other  intentional 
homicides: 

Crime  and  Degree 

(1)  24-week  abortion  (woman)  (125.55)— A     misdemeanor. 

(2)  24-week  abortion  (abortionist)  (125.45) — D     felony. 

(3)  Aiding  a  suicide  (125.1.5)— C     felony. 

(4)  Intentional  killing — extreme  emotional  disturbance  (125.20) — B  felony. 

(5)  Other  intentional  killings  (125.25)— A     I  felony. 

On  the  basis  of  the  above,  I  conclude  that  the  Human  Life  Amendment  will  not 
mandate  that  all  illegal  abortions  be  felonies. 

The  next  question  is  whether  abortion  of  a  rape-induced  pregnancy,  in  par- 
ticular, may  be  separated  out  from  other  illegal  abortions  and  assigned  a  lesser 
(misdemeanor)  penalty. 

In  connection  with  the  principle  that  exceptions,  beyond  maternal  lifesaving, 
would  be  inconsistent  with  the  right  to  life,  I  urged  in  my  statement  (Section  VI, 
B),  that  abortion  of  a  rape-induced  pregnancy  cannot  be  excepted  from  a  Human 
Life  Amendment.  Discussing  three  women  seeking  abortion  for  various  reasons 
(including  one  who  had  been  raped),  I  pointed  out,  "It  is  the  deliberate  causing 
of  the  death  of  an  unborn  child  for  a  value  less  than  life  itself  which  renders  abor- 
tion the  antithesis  of  the  American  ideal  of  the  fundamental  sanctity  and  equality 
of  life  in  the  case  of  all  three  v/omen."  As  a  subsidiary  point,  I  noted  that  the 
women  could  not  be  distinguished  on  the  basis  of  (a)  "fault"  in  becoming  pregnant 
or  (b)  mental  distress  over  the  pregnancy — for  purposes  of  excepting  one  or  more 
of  the  abortion  situations  from  the  Amendment. 

When  we  depart  from  the  question  of  exceptions  to  the  Amendment  and  turn 
to  the  grading  of  crimes,  wt  find  a  much  broader  discretion  to  make  such  distinc- 
tions among  abortions.  I  have  already  pointed  out,  for  instance,  that  an  abortion 
statute  could  appropriately  differentiate  between  early  and  late  abortion.  I 
conclude,  therefore,,  that  a  legislature,  on  the  bases  indicated  in  my  statement, 
could  reduce  the  degree  of  abortion  of  a  rape-induced  pregnancy  to  a  misdemeanor, 
with  appropriate  safeguards  to  assure  that  a  bare  assertion  of  rape  would  not  be 
all  that  is  needed  to  reduce  the  crime. 
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Whether  it  would  be  preferable  to  relj"-  on  the  degree  device,  rather  than  on  a 
flexible  sentencing  structure,  to  determine  the  appropriate  penalty  for  a  rape- 
abortion  is,  of  course,  a  question  open  to  debate. 

Robert  M.  Byrn. 

April  29,   1975. 

Effect  of  a  Ban  on  Certain  Types  of  Contraceptive  Agents 

A  ban  on  intrauterine  devices  (lUDs)  and  on  diethylstilbestrol  (DES),  the 
"morning-after  pill,"  would  have  a  serious  impact  upon  the  family  planning 
services  program. 

Data  from  the  National  Reporting  System  for  Family  planning  Services  in- 
dicate that  from  calendar  year  1970  through  1974  the  lUD  was  consistently  the 
second  most  frequently  chosen  method  of  fertility  control  among  women  enrolled 
in  organized  family  planning  services  clinics.  Only  oral  contraceptives  were  chosen 
more  frequently.  The  following  table  shows  the  percent  of  all  women  enrolled 
in  organized  programs  who  selected  the  lUD. 

Percent  of  all  Patients  of  Organized  Clinic  Programs  Selecting  lUDs,  1970  through 

197U 

Percent 
ofAU 
Calendar  year:  Patients 

1970 19 

1971 18 

1972 16 

1973 15 

1974... --  13 

While  the  use  of  DES  (a  postcoital  contraceptive)  is  much  more  restricted,  its 
use  in  emergency  situations  such  as  rape  is  critical.  It  is  estimated  that  it  may  be 
used  contraceptively  in  the  United  States  about  75,000  times  during  a  year. 

lUDs  and  oral  contraceptives  are  by  far  the  most  effective  contraceptive 
methods.  Studies  indicate  that  the  use-failure  rates  of  lUDs  and  oral  contracep- 
tives are  only  one-fourth  to  one-seventh  as  high  as  for  other  methods.  Women 
who  cannot  use  oral  contraceptives  either  because  they  experience  (or  fear  they 
will  experience)  serious  side  effects  or  because  their  medical  history  contraindicates 
this  form  of  contraception,  frequently  select  the  lUD  as  an  effective  alternative 
method.  If  the  lUD  were  not  available  to  these  women,  they  would  be  forced  to 
use  much  less  effective  methods.  This  could  result  in  a  substantial  increase  in 
unwanted  pregnancies.  While  a  ban  on  DES  would  not  have  a  negative  impact 
on  as  many  women,  it  would  be  critical  in  those  instances  where  women  required 
treatment  for  emergencies  such  as  rape. 

Therefore,  it  is  clear  that  a  prohibition  relating  to  the  use  of  lUDs  and  DES 
would  not  only  make  unavailable  one  of  the  two  most  effective  methods  of  contra- 
ception but  would  also  handicap  physicians'  abilities  to  deal  with  fertility-related 
medical  emergencies. 

Lehigh  Valley  Abortion  Rights  Association, 

Bethlehem,   Pa.,  July  10,  1976. 
Hon.  Birch  Bayh, 

Chairman,   Subcommittee  on   Constitutional  Amendments   of  the  Senate  Judiciary 

Committee,  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Bayh:  We  respectfully  request  that  the  testimony  which  is 

attached  will  be  included  in  the  record  of  the  hearings  before  the  Subcommittee  on 

bills  S  J.  Res.  10  and  11  (and  the  predecessor  S.J.  Res.  119  in  1973-74),  (Buckley) 

S.J.  Res.  6  (and  its  predecessor  S.J.  Res.  130  in  1973-74),  (Helms)  and  all  the 

other  similar  bills  which  seek  to  amend  the  Constitution  of  the  United  States  in 

order  to  overturn  the  Supreme  Court's  abortion  decision  of  January  22,  1973. 

Please  support  the  Supreme  Court's  decision. 

Thank  you,  and  may  we  commend  you  on  your  efforts  to  be  fair  on  hearing 
both  sides  of  this  issue. 
Sincerely  yours, 

Priscilla  H.  Brekus, 

President. 
Ethel  E.  Bishop, 

Legislative  Chairman. 
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To:  Senator  Birch  Bayh,  Chairman,  Subcommittee  on  Constitutional  Amend- 
ments of  the  Senate  Judiciary  Committee. 
From:  Lehigh  Valley  Abortion  Rights  Association. 

Subject:  Testimony  in  opposition  to  S.J.  Res.  10  &  11  (Buckley),  S.J.  Res.  6 
(Helms),  H.J.  Res.  96  (Whitehurst),  etc.,  proposals  to  amend  the  U.S. 
Constitution  to  give  rights  of  due  process  and  equal  protection  to  a  fetus 
and/or  grant  to  the  states  of  the  U.S.  the  rights  to  so  legislate. 

The  Lehigh  Valley  Abortion  Rights  Association  was  organized  in  the  Spring 
of  1971  by  some  citizens  of  AUentown,  Bethlehem  and  Easton  as  a  response  to 
the  introduction  into  the  Pennsylvania  Legislature  of  a  completely  restrictive 
abortion  bill: — no  abortions  under  any  circumstance  whatsoever.  Our  purpose, 
now,  is  to  support  the  United  States  Supreme  Court's  abortion  decisions  of 
January  22,  1973  and  to  oppose  efforts  to  undermine  or  overturn  these  decisions. 

The  personal  opinions  of  our  membership  regarding  abortion  for  themselves 
vary,  but  we  are  strongly  united  on  the  proposition  that  each  pregnant  woman 
in  the  United  States  is  entitled  to  make  the  decision  whether  or  not  to  continue 
the  pregnancy  by  consultation  with  her  doctor,  and  without  government  inter- 
ference,— i.e.  each  woman  is  entitled  to  make  a  decision  to  obtain  a  safe  legal 
abortion,  if  she  chooses  it. 

We  endorse  the  United  States  Supreme  Court's  abortion  decisions  of  January  22, 
1973. 

May  we  respectfully  remind  this  Committee  that  the  Supreme  Court  did  not 
grant  women  the  right  to  abortion;  women  havf  been  assuming  this  right  for 
centuries.  What  the  Supreme  Court  did  was  grant  women  the  right  to  a  legal 
abortion  performed  in  a  safe  and  dignified  manner. 

May  we  relate  to  you  an  incident  which  occurred  in  June  1972  at  our  Pennsyl- 
vania Capitol  Bldg.  in  Harrisburg  when  a  completely  restrictive  abortion  bill  was 
about  to  come  to  the  floor  of  the  Penna.  House  of  Representatives?  The  bill  was 
intended  to  replace  a  restrictive  but  somewhat  vague  law  then  in  effect.  (It  never 
passed  the  Legislature.)  Several  of  our  group  met  Rep.  Martin  Mullen,  the  sponsor 
of  the  bill,  in  the  Capitol  corridor.  One  of  our  members  asked  him  if  he  thought  his 
bill  "would  prevent  women  from  getting  abortions."  He  answered,  "Yes", — then 
quickly  said,  "No,  but  it  will  punish  them."  This  is  the  unfortunate  attitude  of 
retribution  of  those  who  wish  to  impose  a  particular  religious  belief  which  they 
espouse  on  everyone  by  law. 

Religious  debates  should  not  be  taking  place  in  the  Halls  of  the  Legislatures 
and  the  Congress.  There  are  prominent  religious  leaders  on  both  sides  of  the  abor- 
tion rights  controversy.  As  the  Right  Revered  John  Harris  Burt  (Bishop  of  the 
Episcopal  Diocese  of  Ohio)  said  in  Cleveland  in  1971,  "We  favor  the  repeal  of 
present  Ohio  abortion  laws  (restrictive)  for  the  very  same  reason  our  Roman 
Catholic  brethren  and  others  oppose  repeal: — Because  we  are  deeply  concerned  for 
the  dignity  and  value  of  all  human  life  under  God."  Surely  Congress  does  not  wish 
to  pass  an  anti-abortion  constitutional  amendment  which  is  contrary  to  the  moral 
beliefs  of  over  50%  of  its  citizens!  May  we  please  refer  you  to  the  fine  tabulation 
of  citizen  polls  on  abortion  which  are  attached  as  an  "exhibit"  to  the  testimony 
which  Senator  Packwood  presented  to  this  Committee  at  your  hearings  on  March 
10,  1975,  and  which  are  recorded  in  the  Congressional  Record  on  March  11,  1975, 
Vol.  121,  No.  39. 

However,  it  is  our  opinion  that  your  decision  on  these  "fetus-rights"  and  "states' 
rights"  proposals  should  not  be  based  on  citizen  polls,  but  on  justice  and  constitu- 
tional grounds;  it  should  be  of  some  satisfaction,  though,  to  know  that  the  majority 
do  agree  that  women  should  have  the  right  to  choose. 

The  Supreme  Court  in  its  January  22,  1973  decisions  explains  carefully  the 
reasons  for  those  decisions.  Lower  courts  had  already  ruled  that  restrictive  abortion 
laws  were  unconstitutional.  And  now,  in  April  1975,  the  Civil  Rights  Commission 
of  the  U.S.  in  its  report  constitutional  aspects  of  the  right  to  limit  childbearing 
has  transmitted  to  President  Ford  and  members  of  Congress  their  review  of  the 
U.S.  Supreme  Court's  abortion  decisions  in  the  light  of  the  "fetus'-rights"  and 
"states'  rights"  proposals  for  constitutional  amendments.  We  strongly  urge  you  to 
consider  carefully  the  conclusions  of  the  Commission. 

In  this  report  the  Civil  Rights  Commission  advises  that  these  proposals  to 
outlaw  abortion  by  constitutional  amendment  would  undermine  the  First,  Ninth 
and  Fourteenth  Amendments  of  our  Constitution  and  would,  as  well,  cause  chaos 
in  our  tort,  property,  taxation  and  criminal  law,  and,  of  course,  discriminate 
against  poor  women.  These  matters  of  law  have  been  discussed  before  you  in 
testimony  at  your  hearings  by  lawyers:  Laurence  H.  Tribe  and  Philip  B.  Heymann 
(Oct.  8,  1974);  Harriet  Pilpel  (March  10,  1975):  The  Hon.  Sarah  Weddington  and 
Judith  Mears  (April  11,  1975).  There  is  nothing  which  we  can  add  to  this  expert 
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legal  testimony.  We  only  ask  that  you  consider  it  all  carefully,  especially  that  of 
Mrs.  Pilpel  which  goes  into  the  collateral  legal  consequences  of  these  proposals  to 
change  our  constitution.  We  do  not  find  the  testimony  of  the  lawyers  opposing 
abortion  rights  logical  or  convincing;  in  fact,  Professor  Ely,  on  October  8,  concedes 
that  the  Buckley  and  Hogan  proposals  are  not  clearly  calculated  to  reverse  the 
Supreme  Court's  decisions!  Both  he  and  Professor  Noonan  seek  restoring  the 
power  to  the  states,  or  as  Prof.  Ely  puts  it  returning  to  the  "status  quo  ante 
Roe".  However,  the  Civil  Rights  Commission  in  its  report  referred  to  above 
shows  clearly  and  logically  (pages  80,  81)  that  the  states  are  bound  by  the  U.S. 
Constitution  on  this  issue  just  as  much  as  the  federal  government. 

We  know  that  testimony  at  your  hearing  on  May  5  by  Dr.  Philip  Corfman  and 
Dr.  Gordon  Douglas  confirmed  the  concern  of  many  that  widely  used  and  medi- 
cally accepted  methods  of  contraception  would  possiblj-  be  functioning  as  aborti- 
facients,  and  would  be  outlawed  by  these  constitutional  amendment  proposals. 

We  view  with  alarm  the  recently  introduced  bill  by  our  own  Pennsylvania 
Congressman  Edwin  Eshleman,  H.  Res.  485:  "No  human  fetus  shall  be  aborted 
after  its  heart  begins  to  beat  except  when  the  life  of  the  mother  is  endangered 
unless  that  abortion  takes  place."  We  regard  this  as  a  compromise  attempt  which 
would  create  an  impossible-to-determine  "grey  area"  in  gestation  time  w^hen 
abortion  might  or  might  not  be  permitted.  No  law  could  be  this  imprecise!  It 
appears  to  be  an  attempt  not  only  to  restrict  abortion,  but  to  define  death.  Surely 
medical  terminology  which  changes  with  medical  progress  should  not  be  incor- 
porated into  our  constitution. 

You  have  heard  conflicting  testimony  on  the  safety  of  abortion.  We  know  from 
our  own  first-hand  experience  with  patients,  counselors  and  doctors  that  abortion 
is  a  safe  procedure.  May  we  remind  this  committee  that  Mr.  Justice  Blackmun 
who  wrote  the  abortion  decisions  for  the  Supreme  Court  was  counsel  to  the  Mayo 
Clinic  before  his  appointment  to  the  Court.  He  was  eminently  qualified  to  write 
these  legal-medical  documents  in  which  it  is  stated  that  abortion  is  safer  than  full- 
term  delivery.  Maj^  we  call  j'our  attention  to  a  report  of  a  study  by  the  Institute  of 
Medicine  on  legalized  abortion  and  public  health?  The  study  addresses  the 
question  of  abortion  safety.  The  recent,  June  13,  issue  of  Science,  the  weekly 
publication  of  the  American  Association  for  the  Advancement  of  Science,  Vol.  188, 
p.  1091,  gives  a  brief  summary  of  this  study.  We  understand  that  complete  copies 
of  this  stud}'  have  been  sent  to  all  Senate  and  House  committee  members  which 
have  abortion  legislation  before  them.  We  assume  that  j'ou  have  received  a  copy 
and  will  note  that  the  study  reinforces  the  presumptions  of  the  Supreme  Court 
that  abortion  is  safer  than  childbirth. 

Please  do  not  allow  these  bills  S.J.  Res.  10  and  11,  (Buckley)  and  S.J.  Res.  6 
(Helms)  etc.  to  come  to  the  fioor  of  the  Senate.  If  there  are  individuals,  churches 
or  other  groups  who  wish  to  advocate  publich^  their  opposition  to  abortion,  this 
is  their  right — but  please  do  not  carry  this  religious  discussion  to  the  floor  of  one 
of  the  houses  of  our  Congress.  No  wholly  secular  reason  can  be  advanced  for  the 
prohibition  of  abortion.  Our  forefathers,  many  of  whom  came  to  the  U.S.  to 
escape  religious  persecution,  were  careful  to  guard  against  this  problem  in  writing 
our  First  Amendment  to  our  Constitution:  "Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the  free  exercise  thereof;  .  .  ."  If  an 
anti-abortion  amendment  were  to  be  incorporated  into  our  Constitution  it  would 
not  only  establish  a  dangerous  precedent  of  incorporating  one  religious  belief  into 
our  civil  and  criminal  law,  but  it  would  arouse  citizens  along  religious  lines  so 
that  political  compaigns  would  turn  upon  peoples'  views  about  religion.  We 
regret  that  compassionate  religious  people  who  were  appalled  bj-  the  appearance 
of  four  Roman  Catholic  Cardinals  before  this  committee  at  vour  hearings  on 
March  7,  1974,  have  felt  compelled  to  form  the  RELIGIOUS  COALITION  FOR 
ABORTION  RIGHTS.  A  brochure  of  this  organization  is  attached;  you  will  note 
that  it  is  a  national  organization  which  is  sponsored  by  national  religious  leaders 
and  includes  in  its  membership  leading  religious  denominations  and  bodies.  The 
divisive  political  potential  of  carrying  a  religious  controversj'  to  the  floors  of 
Congress  is  frightening.  We  have  talked  to  enough  legislators  and  candidates  to 
know  that  most  would  prefer  to  avoid  the  issue — and  well  they  might! 

We  ask  that  you  consider  the  U.S.  Supreme  Court's  abortion  decision  as  a 
decision  whose  "time  had  come"  in  the  light  of  present  daj^  medicine, — and 
consider,  as  well,  the  chaotic  legal  situations  which  would  follow  if  these  decisions 
were  overturned  by  constitutional  amendment. 

Priscilla  H.  Brekus, 

President. 
Ethel  E.  Bishop, 

Legislative  Chairman. 
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Howard  E.  Spragg 

Exec.  Vice  Pres. 

United  Church  Board  for 

Homeland  Ministries,  N.Y. 
Lois  Stair 

Former  Moderator,  Gen.  Assembly 
Presbyterian  Church  of  U.S.A. 
Waukesha,  Wise. 
Elaine  Sterling 

National  Council  of  Jewish  Women 
W.  Orange,  N.J. 
Percy  E.  Sutton 
Pres.,  Borough  of  Manhattan 
City  of  New  York,  N.Y. 
William  P.  Thompson,  Esq. 
Stated  Clerk,  United  Presbyterian 

Church,  U.S.A.,  N.Y. 
George  W.  Webber 
Pres.,  New  York  Theological 

Seminary,  N.Y. 
Dr.  Cynthia  Wedel 
Past  Pres.,  National  Council  of 

Churches  of  Christ,  Washington,  D.C. 
Bishop  D.  Frederick  Wertz 
United  Methodist  Church 
Charleston,  W.Va. 
Dr.  Robert  Nelson  West 
Pres.,  Unitarian  Universalist  Assn.,  Boston 
Bishop  Melvin  E.  Wheatley,  Jr. 
United  Methodist  Church,  Denver 
Bishop  Joseph  H.  Yeakel 
United  Methodist  Church,  Syracuse 
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"To  encourage  and  coordinate  support  for 
safeguarding  the  legal  option  of  abortion,  for 
ensuring  the  right  of  individuals  to  make  deci- 
sions in  accordance  with  their  consciences; 
and  for  opposing  efforts  to  deny  this  right  of 
conscience  through  constitutional  amendment, 
or  federal  and  state  legislation" 
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WHAT  IS  THE  RELIGIOUS 
COALITION  FOR 
ABORTION  RIGHTS? 

It  is  Christian,  Jewish,  and  other  religious 
organizations  joined  together  to  safeguard  the 
option  of  legal  abortion. 

WHY  WAS  THIS  COALITION 
FORMED? 

To  fight  efforts  being  made  by  other  groups 
to  overturn  the  January,  1973  Supreme  Court 
decisions  on  abortion. 

WHAT  WAS  THE  COURT'S 
DECISION  ON  ABORTION? 

The  Court  ruled  that  up  to  the  point  when 
the  fetus  is  able  to  maintain  life  independently 
outside  the  womb,  a  pregnant  woman  has  the 
legal  right  to  decide  whether  or  not  to  have 
an  abortion,  limited  only  by  sound  medical 
practices. 

WHY  DOES  THE  COALITION 
SUPPORT  THIS  DECISION? 

The  Coalition  members  believe  that  abor- 
tion is  a  highly  personal  decision  that  should 
be  determined  by  an  individual's  own  con- 
science, not  by  the  dictates  of  the  state. 

WHY  IS  IT  SO  IMPORTANT  TO 
PROTECT  ABORTION  RIGHTS? 

There  are  widely  differing  viewpoints  in 
the  religious  community  on  the  abortion  issue. 
In  a  pluralistic  society,  it  is  essential  that  all 
religions  have  the  right  to  practice  their  beliefs 
freely  and  that  the  state  remain  completely 
neutral. 


WHAT  WOULD  HAPPEN  IF  THE 
SUPREME  COURT  DECISION 
WERE  OVERTURNED? 

There  would  be  a  return  to  the  illegal  abor- 
tions of  the  past,  which  in  the  U.S.  numbered 
one  million  annually.  Poor  women  would  suffer 
more  than  anyone,  as  they  would  have  to 
undergo  unsafe  and  dangerous  abortions  or 
bear  unwanted  children.  Well-to-do  women 
would  still  be  able  to  obtain  abortions. 

IS  THE  COURT  DECISION 
IN  ANY  REAL  DANGER? 

Yes,  because  the  opposition  groups  are 
strong  and  well-financed.  Concentrating  on 
this  one  issue,  they  are  able  to  generate  sig- 
nificant pressure  on  legislators  by  frequently 
using  exaggerated  data. 

TO  PROTECT  ABORTION 
RIGHTS,  RCAR  WILL— 

•  Widely  publish  and  disseminate  the  abortion 
positions  of  America's  religious  faiths,  thus 
demonstrating  the  need  to  protect  the  free- 
dom to  maintain  diverse  positions  in  our 
pluralistic  society. 

•  Inform  legislators  of  the  RCAR  position  and 
of  the  importance  of  not  having  state  inter- 
ference in  the  highly  personal  decision 
whether  or  not  to  have  an  abortion. 

•  Stimulate,  through  information  dissemina- 
tion and  discussion,  action  in  support  of 
abortion  rights  within  the  religious  organi- 
zations it  represents. 

•  Organize  religious  coalitions  for  abortion 
rights  in  key  states. 

•  Educate  all  American  citizens  of  the  critical 
need  to  safeguard  religious  freedom  and  the 
individual's  right  of  conscience. 

•  Work  closely  with  other  national  and  com- 
munity organizations  which  share  RCAR's 
goals  in  opposition  to  constitutional  amend- 
ments and  legislation  which  will  curtail  or 
restrict  abortion  rights. 

•  Maintain  an  office  and  full-time  staff  in 
Washington,  D.C. 


842 


FICTION  AND  FACT  ABOUT 
THE  ABORTION  ISSUE 

Fiction:  Those  who  favor  abortion  rights  have 
no  reverence  for  life. 

Fact:       Abortion  rights  supporters  are  con- 
cerned about  the  quality  of  life  of 
the  children  who  are  born  and  the 
well-being  of  the  woman  and  her 
family. 

Fiction:  The  fetus  is  a  human  being  with  con- 
stitutional rights. 

Fact:       In  the  United  States,  legal  rights  do 
not  exist  until  a  person  is  born  and 
living  outside  the  womb. 

Fiction:  Abortion  is  murder. 

Fact:       U.S.  law,  as  well  as  considerable  theo- 
logical doctrine,  does  not  grant  full 
citizenship  or  personhood  to  the  fetus. 
Hence,  abortion  is  not  equivalent  to 
murder. 

Fiction:  Most  people  are  opposed  to  abortions. 
Fact:       All  recent  public  opinion  polls  show 

that  a  majority  of  the  American  people 

support  abortion  rights. 

Fiction:  Women  only  seek  abortion  because  of 
the  inconvenience  of  having  a  child. 

Fact:  Most  women  seek  abortion  as  the  only 
answer  to  a  serious  social,  emotional, 
or  economic  problem. 

Fiction:  Women  who  have  abortions  suffer 
psychological  effects. 

Fact:       There  are  no  statistics  to  support  a 

generalized  corollary  between  abortion 
and  psychological  consequences. 

Fiction:  Abortion  leads  to  euthanasia. 

Fact.       Abortion  and  euthanasia  are  two  very 
separate  issues.  Countries  which  have 
had  a  long  history  of  liberal  abortion 
laws  have  not  endorsed  euthanasia. 

Fiction:  Abortion  is  a  form  of  genocide. 

Fact:       Not  when  abortion  is  available  and  on 
a  voluntary  basis.  Taking  the  whole 
matter  of  human  procreation  out  of 
the  legal  machinery  of  government  is 
the  best  way  to  prevent  coercion  by 
government. 


MEMBERS  OF  THE 
RELIGIOUS  COALITION 
FOR  ABORTION  RIGHTS 

Division  of  Social  Ministries, 
American  Baptist  Churches 

American  Ethical  Union 

National  Women's  Conference  of 
the  American  Ethical  Union 

American  Humanist  Association 

B'nai  B'rith  Women 

Catholics  for  a  Free  Choice 

Washington  Office, 
Church  of  the  Brethren 

National  Council  of  Jewish  Women 

National  Federation  of  Temple  Sisterhoods 

General  Executive  Board  and 
Committee  on  Women's  Concerns, 
Presbyterian  Church  in  the  U.S. 

Union  of  American  Hebrew  Congregations 

Unitarian  Universalist  Association  and 
Unitarian  Universalist  Women's  Federation 

Board  of  Homeland  Ministries  and 
Center  for  Social  Action, 
United  Church  of  Christ 

Women's  Division, 
Board  of  Global  Ministries;  and 
Board  of  Church  and  Society, 
United  Methodist  Church 

Church  and  Society  Unit; 
Washington  Office;  and 
Women's  Program  Unit, 
United  Presbyterian  Church,  U.S.A. 

Women's  League  for  Conservative  Judaism 

Young  Women's  Christian  Association 
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SPONSORS 


The  Religious  Coalition  for  Abortion  Rights  has 

the  support  of  the  following  well-known 

citizens: 

Bishop  Ralph  T.Alton 

United  Methodist  Church,  Indianapolis 

Albert  E,  Arent,  Esq. 

Chmn.,  Commission  on  Social 

Action  of  Reform  Judaism,  Washington,  D.C. 
Bishop  Robert  M.  Blackburn 
United  Methodist  Church,  Raleigh,  N.C. 
Rabbi  Balfour  Brickner 

Union  of  American  Hebrew  Congregations,  N.Y. 
Bishop  John  H.  Burt 
Episcopal  Diocese  of  Ohio,  Cleveland 
Dr.  Robert  C.Campbell 
General  Secretary 
American  Baptist  Churches,  USA 
Valley  Forge,  Pa. 
Bishop  Edward  G.  Carroll 
United  Methodist  Church,  Boston 
BishopWilburW.  Y.  Choy 
United  Methodist  Church,  Seattle 
Dr.  Mary  Daly 

Associate  Professor  of  Theology 
Boston  College,  Brighton,  Mass. 
Bishop  F.  Gerald  Ensley 
United  Methodist  Church,  Columbus,  0. 
Jane  Evans, 
Director,  National  Federation  of  Temple 

Sisterhoods,  N.Y. 
Rev.  Leon  E.  Fannie! 
Exec.  Director 

General  Assn.  Mission  Council 
United  Presbyterian  Church,  U.S.A.,  N.Y. 
Rebecca  Goldblum 
Member,  Exec.  Board 
The  American  Ethical  Union,  N.Y. 
Carol  Greitzer 

Councilwoman,  2nd  Dist.,  N.Y. 
Marice  L.  Halper 

National  Council  of  Jewish  Women 
St.  Paul,  Minn. 
Dorothy  Height 
Pres.,  National  Council  of 

Negro  Women,  Washington,  D.C. 
Rev.  Emily  C.  Hewitt 
Ordained  Deacon 
The  Episcopal  Diocese  of  New  York 


Theresa  Hoover 

Associate  General  Secretary 

Women's  Division,  Board  of 

Global  Ministries,  N.Y. 
Bishop  Francis  E.  Kearns 
United  Methodist  Church,  Canton,  0. 
Dorothy  0.  Lasday 
National  Council  of  Jewish  Women 
Poughkeepsie,  N.Y. 
Barbara  McNeel 

Professor,  Colgate  Rochester/ Bexley  Hall 
Crozer  Theological  Schools 
Rochester,  N.Y. 
Dr.  Margaret  Maxey 
Asst.  Professor  of  Bioethics 
University  of  Detroit,  Mich. 
Cyril  C.  Means,  Jr. 

Professor,  New  York  Law  School,  N.Y. 
Rev.  Howard  Moody 
Judson  Memorial  Church 
Founder  of  Clergy  Consultation 

Service,  N.Y. 
Rt.  Rev.  Paul  Moore,  Jr. 
Episcopal  Bishop  of  New  York,  N.Y. 
Nelle  Morton 

(Emeritus,  Drew  University) 
Madison,  N.J. 

J.  Brooke  Mosley 

Pres.,  Union  Theological  Seminary,  N.Y. 

Rev.  Robert  V.  Moss 

Pres.,  United  Church  of  Christ,  N.Y. 

The  Hon.  Maurine  Neuberger 

Portland,  Ore. 

Leo  Pfeffer,  Esq. 

Author,  Lawyer  and  former  Counsel, 

American  Jewish  Congress,  N.Y. 
Ruth  A.  Philips 

National  Council  of  Jewish  Women 
Los  Angeles 

Rosemary  Radford  Ruether 
Assoc.  Professor  of  Historical  Theology 
Howard  University 
Washington,  D.C. 
Marilyn  Shudin 

National  Council  of  Jewish  Women 
Atlanta 

Bishop  Stephen  Gill  Spottswood 
African  Methodist  Episcopal  Zion  Church 
Washington,  D.C. 
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Jewish  Community  Council  of  Greater  Washington, 

Washington,  B.C.,  March  14,  1976. 
Senator  Birch  Bayh, 
Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Bayh:  We  understand  that  the  Judiciary  Subcommittee  on 
Constitutional  Amendments,  of  which  you  are  the  Chairman,  will  hold  additional 
hearings  on  the  Helms  and  Buckley  Amendments  (reintroduced  as  S.J.  Res.  6 
and  S.J.  Res.  10  and  11  respectively)  that  would  prohibit  abortion. 

The  Jewish  Community  Council  of  Greater  Washington,  the  central  body  of 
175  Jewish  synagogues  and  organizations  in  the  Greater  Washington  area  requests 
that  the  statement  adopted  by  our  Council  in  opposition  to  such  right-to-life 
constitutional  amendments  be  duly  noted  and  included  in  the  hearings  record.  We 
are  attaching  copies  of  our  statement  to  be  read  into  the  record. 
Sincerely  yours, 

Judge  William  C.  Levy, 

President. 
Enclosure. 

Statement  on  Proposed  Constitutional  Amendments  Concerning  Abortion 

Jewish  teaching  and  tradition  place  the  highest  value  on  the  sanctity  of  all 
human  life  and  a  very  high  value  on  the  potential  for  human  life  of  an  as-yet 
unborn  fetus.  However,  in  all  expressions  in  the  mainstream  of  Judaism,  past  and 
present,  the  life  and  health  of  the  mother  are  on  a  higher  level  of  sanctity  than  the 
fetus  can  attain  before  birth.  Consequently,  any  conflict  between  the  well-being  of 
the  fetus  and  the  life  or  health  of  the  mother  must  be  resolved  in  favor  of  the 
mother. 

Those  who  find  abortion  unacceptable  as  a  matter  of  religious  conviction  or 
conscience  are  free  to  hold  and  live  by  their  beliefs,  but  should  not  seek  to  impose 
such  behefs,  by  government  action,  on  others.  The  determination  of  justifiable 
circumstances  for  an  abortion  is  a  moral  decision  to  be  made  by  the  individual  on 
the  basis  of  value  system  and  heritage,  in  Ught  of  such  consultations  as  appear 
appropriate  to  such  individual.  We  oppose,  therefore,  all  current  attempts  by 
Constitutional  Amendment  that  authorize  the  Federal  government  or  state 
governments  to  limit  the  rights  of  individuals  to  decide  to  continue  or  to  terminate 
a  pregnancy. 

Testimony   Presented   to   the    Senate    Subcommittee    on    Constitutional 
Amendments  Regarding  Women's  Right  To  Choose  Abortion 

The  National  Organization  for  Women  (NOW)  supports  the  right  of  every 
woman  to  choose  if  and  when  she  will  bear  a  child.  NOW  opposes  mandatory 
pregnancy.  Unlike  some  opponents  of  woman's  right  to  choose,  we  do  not  view 
children  as  "punishments"  to  be  endured  because  of  sexual  "misbehavior"  on 
the  part  of  women.  Neither  do  we  refuse  to  face  the  fact  that  contraceptive 
measures  sometimes  fail.  Nor  do  we  hold  motherhood  so  cheaply  as  to  seek  to 
force  women  to  enter  its  ranks.  We  care  deeply  for  children;  our  efforts  are  in  the 
areas  of  competent  day  care  for  children  of  working  parents,  successfully  supporting 
guaranteed  minimum  wage  for  domestic  workers  (most  of  whom  are  women  with 
children  to  support),  and  opposing  reduced  benefits  for  welfare  mothers  (which 
would  reduce  the  already  inadequate  amount  of  money  a  welfare  mother  can 
spend  on  her  child's  food,  clothing,  and  shelter). 

Groups  advocating  a  restriction  of  woman's  right  to  choose  offer  no  solution 
to  these  real  problems  of  living  children.  Instead  they  wish  to  nullify  the  January 
22,  1973  Supreme  Court  abortion  decision  by  a  Constitutional  Amendment. 
But  what  would  be  the  real  results  of  such  a  restriction  on  women? 

1.  Abortions  would  not  cease;  they  would  merely  cease  to  be  legal.  Incompetent 
and  unscrupulous  persons  would  have  free  rein  to  perform  unsafe  operations, 
thereby  boosting  the  maternal  death  rate.  Disrespect  for  the  law  and  for  the 
medical  profession  would  open  the  door  to  a  huge  black  market  and  organized 
crime  involvement. 

2.  Abortion  would  be  prosecuted  as  murder  although  never  considered  as  such 
even  under  our  strictest  laws  in  the  past.  Actions  resulting  in  miscarriage,  even 
though  unintentional,  would  be  considered  as  crimes  with  the  pos=ible  result  of  a 
manslaughter  charge.  A  woman  who  took  a  drug  prescribed  for  health  which 
accidentally  caused  a  spontaneous  abortion  could  be  charged  with  murder. 
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3.  Would  the  fetus  be  counted  as  a  dependent  for  tax  purposes — from  the 
moment  of  conception?  How  far  could  and  would  the  Internal  Revenue  Service 
to  to  verif}^  the  pregnancy? 

4.  Would  Medicaid  and  Child-Welfare  be  available  to  fetuses? 

5.  What  would  be  the  citizenship  status  of  a  fetus?  Could  a  fetus  be  a  person 
and  not  a  citizen? 

These  are  only  a  few  of  the  practical  problems  a  Constitutional  Amendment 
regarding  abortion  would  generate. 

E.  Laurie  Scholl, 
Indiana  State  Legislative  Coordinator, 

National  Organization  for  Women. 


National  Organization  for  Women  (NOW), 

Lincoln,  Nebr.,  March  6,  1974. 
Senator  Birch  Bayh, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Bayh:  We  are  submitting  the  enclosed  abortion  reports  "True 
Love — A  Wanted  Child"  by  the  Lincoln,  Nebraska,  Chapter  of  the  National 
Organization  for  Women  as  our  testimony  AGAINST  the  Buckley  right-to-life 
(anti-abortion)  constitutional  amendment. 

The  report  was  compiled,  edited  and  published  by  the  Lincoln  Chapter  of 
N.O.W. 

There  are  several  copies  so  that  each  member  of  the  Constitutional  Amendments 
Subcommittee  of  the  Senate  Judiciary  Committee  may  have  one  for  consideration. 

We  believe  it  is  every  woman's  right  to  choose  for  or  against  abortion — depend- 
ing on  each  individual  woman's  mitigating  circumstances. 

We  support  the  U.S.  Supreme  Court's  ruling  on  abortion  and  strongly  urge 
you  and  all  the  Senators  to  oppose  the  Buckley  constitutional  amendment  and 
all  other  such  anti-abortion  constitutional  amendments. 

The  views  of  Sens.  Carl  Curtis  and  Roman  Hruska  of  Nebraska  do  not  reflect 
the  majority  of  women  in  Nebraska. 

Thank  you. 

Most  sincerely, 

Ms.  Peg  Kelley, 
Herstorian,  Lincoln  Chapter,  NOW. 

Enclosures. 
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to  all  the  women  and  children 

who  have  suffered  unnecessarily... 
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That  the  principle  which  regulates  the 
existing  social  relations  between  the 
two  sexes- -the  legal  subordination  of 
one  sex  to  the  other--is  wrong  in  itself, 
and  now  one  of  the  chief  hindrances  to 
human  improvement;  and  that  it  ought  to 
be  replaced  by  a  principle  of  perfect 
equality,  admitting  no  power  or  privilege 
on  the  one  side,  nor  disability  on  the 
other. 


The  Subjugation  of  Women 
JOHN  STUART  MILL 
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FOREWARD 


By  defending  the  right  to  legal  and 
safe  abortions,  the  National  Organization 
for  Women  is  pro-life  and  health  for 
mothers  who  will  have  abortions  no  matter 
what.   NOW  is  for  a  quality  life  for 
children,  which  they  will  probably  not 
have  unless  they  are  wanted.   NOW  is  for 
a  quality  life  for  those  of  us  now  on 
this  planet.   NOW  is  pro-life  for  the 
human  race. 

The  apparent  worldwide  shortages  of 
food,  fuel,  and  resources  underscore  the 
need  for  stabilizing  the  world's  popula- 
tion. 

The  U.S.  Supreme  Court  decisions, 
affirming  a  woman's  "right  of  choice" 
in  abortion,  should  usher  in  an  era 
when  every  child  will  be  wanted,  loved, 
and  properly  cared  for;  when  the  inci- 
dence of  maternal  deaths  and  battered 
children  will  be  sharply  reduced. 

This  report  attempts  to  provide  an 
accurate  insight  and  analysis  of  abor- 
tion, past  and  present. 


NATIONAL  ORGANIZATION  FOR  "/OMEN 
.  Lincoln  Cnapter 


Lincoln,  Nebraska 
February  1974 
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1  /  WHY  LEGALIZED  ABORTION? 


Legal  abortion  is  of  importance  to  all 
Americans,  and,  in  fact,  to  all  nations  in 
the  world. 

Why  legalized  abortion? 

Abortions  Cannot  Be  Stopped 

3  out  of  4  of  the  abortions  done  in 
the  world  each  year  are  illegal.    About 
85%  of  the  women  denied  legal  abortions 
in  three  regions  of  Yugoslavia's  Croatian 
Republic  found  other  ways  to  terminate 
their  pregnancies,  concluded  Dr.  Dubravka 
Stamper,  Chief  of  the  Family  Planning 
Dept.  of  the  Institute  of  Mother  and  Child 
Health,  Zabreb.^ 

In  Italy,  an  estimated  1.5  million 
women  go  to  illegal  "abortion  shops"  yearly, 
resulting  in  perhaps  as  many  as  20,000 
deaths . ^ 

Denying  access  to  legal  abortion  does 
not  stop  the  practice.   It  merely  means 
most  women  will,  in  desperation,  endanger 
their  lives  and  health  to  terminate  their 
pregnancies.   Those  who  do  not  will  be 
forced  through  compulsory  pregnancy  to 
bear  unwanted  children. 

Lawrence  Lader  in  Abortion  II :  Making 
The  Revolution  explains: 

"Legalized  abortion,  in  sum,  is  the 
culmination  of  the  struggle  of  individ- 
ualism versus  authoritarianism. 

"To  put  it  in  the  most  personal  terms 
possible,  I  can  only  conclude  that  my 
wife's  life,  health,  and  desire  to  termi- 
nate a  pregnancy  rate  far  above  the  claims 
of  the  fetus  no  matter  what  a  committee  of 
biologists  or  moralists  rule  as  to  its 
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living  characteristics.   Neither  church  nor 
state  nor  any  committee  will  ever  force  my 
wife  to  have  a  child  against  her  will 
despite  the  penalties  or  hardships  we  might 
suffer  to  preserve  that  right  of  choice."^ 

Dramatically  Less 
Maternal  Deaths 

Since  abortion  was  legalized  in  the 
District  of  Columbia,  maternal  deaths  have 
fallen  66^1   In  New  York  City  the  drop  has 
been  28%. ^   In  California,  the  deaths 
decreased  from  28  to  17  per  100,000.   In 
1972,  the  maternal  death  rate  for  the 
country  as  a  whole  was  24  per  100,000," 
which  may  decline  as  the  Supreme  Court 
decision  is  implemented. 

There  has  not  been  a  single  abortion- 
related  death  in  the  District  of  Columbia 
since  Nov.  1970.^   And  all  in  all,  early 
termination  of  pregnancy  is  at  least  seven 
times  safer  than  childbirthl^ 

Elimination  of  dangerous  illegal  abor- 
tion removes  the  main  single  cause  of 
maternal  deaths.   And  women  for  whom 
childbirth  would  be  a  high  risk... the  very 
young,  women  who've  had  many  previous 
pregnancies,  women  who  are  nearing  meno- 
pause, and  women  with  medical  handicaps... 
now  have  an  alternative. 

Availability  of  safe  abortion  alone, 
however,  does  not  account  for  declines  in 
the  national  maternal  mortality  rates. 
Effective-use  of  contraception  is  another 
factor.   New  York  evidence  suggests  that 
contraceptive  practice  improved  markedly, 
due  in  part  to  the  contraceptive  counsel- 
ing provided  by  facilities  providing 
abortions,  according  to  the  New  York  City 
Department  of  Health. 
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Analysis  of  information  from  countries 
with  a  long-term  history  of  legal  abortion 
shows  a  marked  decline  in  mortality  over 
time. 

In  contrast,  return  to  more  restric- 
tive policies  in  Romania  in  1966  was 
followed  by  an  increase  in  deaths  due  to 
abortion. . .from  64  in  1965  to  315  in  1970. 
The  birth  rate  increased  sharply  from  14.3 
per  1000  population  in  1966  to  a  level  of 
almost  40  per  1000  (computed  on  an  annual 
basis)  in  September  1967. 

Declines  in  Infant  Deaths 

A  high  percentage  of  infant  deaths 
results  from  prematurity,  and  the  incidence 
increases  as  socio-economic  status  decreases. 
The  availability  of  legal  abortion  was  a 
factor  in  the  decline  of  newborn  infant 
deaths  in  New  York  City  from  16.3  in  1970 
to  14.9  in  1971,  according  to  the  New  York 
City  Department  of  Health.   The  reduction 
of  low  birthweight  infants  and  out-of-wed- 
lock births,  long  associated  with  much 
higher  mortality  rates,  no  doubt  contributed 
to  the  overall  decline  in  infant  death  rates. 

A  study  of  six  Brooklyn  hospitals 
serving  a  broad  spectrum  of  ward  and  private 
patients  revealed  the  proportion  of  all 
births  made  up  of  immature  infants  (500  to 
100  gm)  fell  sharply  361  in  the  first  year 
of  the  new  abortion  law.^ 

"Preemies"  and  Adoptions  Decline 

In  the  Kings  County  Hospital  in  Brook- 
lyn, N.Y.,  the  incidence  of  premature  infants 
fell  from  121  to  98  per  1000  births  in  the 
three  years  since  the  abortion  law  was 
liberalized.   This  same  hospital  also  reports 
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that  prior  to  legalized  abortion,  14.9 
infants  per  1000  deliveries  had  been  put 
out  for  adoption  or  abandoned  by  their 
mothers.   The  number  fell  to  6.6  infants 
per  1000  deliveries  the  year  following 
abortion  reform. ^^ 

Decline  in  "Botched"  Abortions 

Incomplete  or  "botched"  abortions, 
whether  spontaneous  or  induced,  can  cause 
serious  complications.   In  the  past,  muni- 
cipal hospitals  admitted  thousands  of  women 
annually  with  complications  resulting  from 
incomplete  abortions  begun  outside  the 
hospital.   After  liberalization  of  abortion 
laws,  the  numbers  fell  to  unprecedented 
lows . 

Marked  declines  were  reported  in  the 
numbers  of  women  admitted  to  San  Francisco 
hospitals  for  aftercare  following  "botched" 
abortions:  from  68  in  1967  to  22  in  1969. 

At  the  Harlem  Hospital,  Manhattan,  NY, 
admissions  for  "botched"  abortions  dropped: 
from  1,054  in  1965  to  292  in  1971. 

Figures  from  California  and  New  York 
show  that  after  abortion  was  legalized, 
less  than  one-third  as  many  women  were 
aidmitted  to  hospitals  for  complications 
from  abortions  begun  outside  the  hospital. 
And  each  succeeding  year,  less  such  incom- 
plete or  "botched"  abortions  are  reported. -^-^ 

Legal  Replaces  Illegal 

In  New  York  City,  approximately  70% 
of  the  women  who  had  abortions  said  that 
they  would  have  resorted  to  an  illegal 
abortion  if  they  could  not  have  obtained 
a  safe,  medically-supervised  legal  abor- 
tion. This  amounts  to  50,000  procedures 
a  year. 12 
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An  analysis  of  New  York's  experience 
with  liberalized  abortion  by  the  Associate 
Director  of  the  Biomedical  Division  of  the 
Population  Council  revealed  that  only  3  in 
10  legal  abortions  would  not  have  taken 
place  had  abortion  remained  illegal.   The 
remaining  7  in  10  were  abortions  which 
would  have  taken  place  anyway,  regardless 
of  whether  abortion  was  legal  or  illegal.  ■'^^ 

Contrary  to  the  belief  of  some  people, 
the  impact  of  liberalizing  abortion  is 
largely  a  shift  from  dangerous  and  costly 
illegal  procedures,  rather  than  the 
generating  of  abortions  which  would  not 
otherwise  have  occurred. 

The  primary  impact  of  legalizing 
abortion  is  to  make  safer,  less  expensive 
and  more  open  a  procedure  which  would  have 
taken  place  anyway. 

Legal  Abortions  Done  Earlier 

A  higher  percentage  of  abortions  are 
done  in  the  first  three  months  where  abor- 
tions are  legal.   There  are  less  complica- 
tions, less  expense,  and  less  problems  in 
general  with  early  abortions. 

In  Japan,  where  abortions  have  been 
legal  for  22  years,  951  are  done  in  the 
first  12  weeks.   Hawaii  reports  87%.   In 
New  York  City,  first  trimester  abortions 
done  for  residents  increased  from  73%  for 
1970-71  to  82%  for  1971-72.-^^ 

Late  abortion  is  about  three  to  four 
times  more  risky  than  early  abortion  in 
the  first  and  second  trimesters. 

Today,  properly  performed,  abortions 
are  only  l/8th  as  dangerous  to  the  preg- 
nant woman's  life  as  childbirth  and  even 
less  so  if  performed  in  the  first  12  weeks 
of  pregnancy. 
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Between  July  1,  1970,  and  June  30,  1971, 
66  institutions  in  five  states  participated 
in  The  Joint  Program  for  the  Study  of  Abor- 
tion (JPSA) .   Of  72,988  abortions  reported, 
three-fourths  took  place  during  the  first 
12  weeks  of  pregnancy.   Less  than  3%  took 
place  after  the  20th  week  of  pregnancy. 1^ 

The  JPSA  study  shows  that  late  abortions 
have  been  most  frequent  among  women  under 
the  age  of  18;  mothers  of  six  or  more 
children;  Black  women;  and  patients  in 
non-private  hospital  facilities . ^^ 

Declines  in 
Out-of-Wedlock  Births 

A  rising  trend  of  out-of-wedlock  births 
was  reversed  in  California  and  New  York 
following  liberalization  of  their  abortion 
laws . ^' 
California 

From  1966  to  1970,  the  out-of-wedlock 
birth  rate  climbed  steadily. 

In  the  one  year  1970-71  a  161  decline 
not  only  reversed  the  trend... it  matched 
the  combined  increase  of  the  preceding 
five  years. 

If  the  peak  out-of-wedlock  birth  rate 
(27  births  per  1000  women)  had  continued 
for  the  year  1970-71,  47,300  out-of-wedlock 
babies  would  have  been  born--over  7000  more 
than  actually  were  born. 
New  York 

For  15  years,  out-of-wedlock  births  had 
increased  annually,  reaching  an  all-time 
high  of  21.4%  of  total  births  in  1970. 

A  radical  reversal  occurred  in  19  71 
with  a  12%  decline  in  out-of-wedlock  births. 

Enrollment  in  public  maternity  shelters 
fell  off  by  53%  following  the  change  in  the 
abortion  law. 
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Five  of  New  York  City*s  ten  maternity 
shelters  closed  down. 

Minorities  §  Low  Income  Women 
Can  Now  Obtain  Abortions 

In  the  days  when  "therapeutic  abortion" 
was  available  only  under  very  restrictive 
circumstances,  a  disproportionate  number 
of  those  who  obtained  it  were  white  and 
affluent.   Thus: 

•  a  1971  study  in  Georgia  showed  that 
the  ratio  of  abortions  per  1000  live 
births  was  four  times  as  high  among 
white  women  as  among  blacks. 18 

Prior  to  the  days  of  the  reformed  abor- 
tion law  in  New  York,  the  few  legal  abortions 
were  performed  on  five  times  as  many  white 
women  as  non-white.   During  the  second  year 
of  the  liberalized  law  (1971-72),  47%  were 
performed  on  black  women,  11%  on  Puerto 
Ricans,  and  42%  on  white.  ■'^^ 

The  higher  abortion  ratios  for  non- 
whites  reflect  a  differential  in  successful 
utilization  of  the  most  effective  contra- 
ceptive methods  --  that  is,  the  poor  have 
less  access  to  the  most  effective  contra- 
ceptive methods  than  do  the  more  affluent. 

According  to  Dr.  Jean  Pakter,  director 
of  maternity  services  and  family  planning 
for  the  New  York  City  Health  Department, 
and  Eleanor  Holmes  Norton,  head  of  the  New 
York  City  Commission  on  Human  Rights,  the 
availability  of  safe,  legal  and  relatively 
low-cost  abortions  in  New  York  is  a  factor 
in  the  steadily  increasing  number  of  black 
women  seeking  abortions.   Before  the 
legalization  of  abortion  in  the  state, 
black  women  who  could  not  afford  to  pay 
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for  safe  abortions  either  had  their  babies 
or  resorted  to  dangerous,  low-cost  illegal 
abortions . 

Formerly,  according  to  Dr.  Pakter, 
city  hospitals  reported  a  "high"  incidence 
of  black  and  Puerto  Rican  women  receiving 
treatment  for  poorly  performed  and  incom- 
plete abortions.   Now,  with  42%  of  all 
abortions  paid  for  by  Medicaid,  very  few 
black  women  are  admitted  for  unsuccessful 
and  "botched"  abortions. ^0 

In  refuting  charges  that  abortion  is 
genocide,  one  black  woman  publicly  stated 
at  the  first  conference  of  the  Black 
Feminist  Organization  in  1973:   "We  are 
now  making  our  own  decision.   If  a  black 
.>foman  decides  to  have  an  abortion,  how 
is  it  genocide?   It's  only  genocidal  if 
you  are  forced."  ^^ 

Decline  in  Public  Assistance 

In  addition  to  averting  much  human 
suffering  and  saving  untold  misery  for 
many  thousands  of  women,  a  substantial 
savings  in  social  costs  is  realized  by 
legalized  abortion. 
New  York 

The  New  York  City  Health  Services 
Administration  estimates  that,  in  the 
two  years  following  legalized  abortion 
in  New  York  State,  the  decline  in  the 
number  of  unwanted  births  to  public 
assistance  recipients  saved  the  City 
some  $15  million. 

Among  NYC  welfare  recipients  of 
Aid  to  Families  of  Dependent  Children 
(AFDC),  the  birthrate  between  1971  and 
1972  dropped  30%,  compared  with  a  lesser 
12.4%  decline  in  the  birthrate  for  the 
New  York  City  population  as  a  whole. 
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California 

Wei fare -financed  abortions   in   the 
state   of  California   increased   in  number 
after  liberalization  of  the  abortion   law. 
In   1971,    38.5%   of  all   abortions  were  paid 
by  Medi-Cal: 

Each  abortion  procedure 
(including  doctor,  hospital 

and  Welfare  overhead) 

cost:  $448 

Total  cost  to  the  taxpayer 

of  39,916  Medi-Cal 

abortions:  $17,920,000 

If  even  half  of  these  unwanted  pregnancies 
Had  been  carried  to  term,  for  women  eligible 
to  have  pregnancy  and  delivery  subsidized 
by  Welfare,  the  cost  (based  on  assistance 
running  from  the  end  of  the  fifth  month  to 
delivery)  would  have  been  considerably 
higher: 

Each  pregnancy/delivery 

subsidy  (including  cash 

aid,  delivery  costs  and 

Welfare  overhead)  over 

4  months  would  cost:  $1,478 

Total  cost  to  the  taxpayer 

of  20,000  unwanted 

pregnancies:  $29,560,000 

And  this  does  not  take  into  account  Welfare 
payments  after  the  child  is  borni 

It  is  readily  apparent  that  without 
recourse  to  legal  abortion  the  cost  to 
the  California  taxpayer  of  even  a  portion 
of  the  39,916  unwanted  births  in  1971 
would  have  been  significant. 
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Compare: 

TOTAL  Medi-Cal  therapeutic  abortion 
(includes  obstetrician,  psychiatrist, 
hospital  and  administration)  of  a 
welfare-eligible  woman: 

Federal  share  50%  $224 
State  share  39%  $176 
Local  share    11%   $  48 

T4TS" 

TOTAL   pregnancy/delivery   subsidy 
(based  on    the   assumption   of   a  woman 
seeking  assistance    from   the    end   of 
the    fifth  month    to    delivery)    of   a 
welfare-eligible  woman: 

Federal   share  $790 

State   share  $451 

Local    share  $237 

$1,478 

The  above  comparison  shows  that  a 
pregnancy/delivery  would  cost  230%  more 
in  taxpayer  dollars  than  an  abortionl  22 

Trauma  of  Unwanted  Motherhood 

When  a  woman  is  forced  to  go  through 
an  unwanted  pregnancy  and  delivery,  then 
to  face  the  problems  of  raising  a  child 
she  is  not  prepared  for  or  of  placing  it 
for  adoption,  the  chances  of  psychological 
problems  are  high. 

Psychological  stress  increases  after 
giving  birth...  24%  of  a  group  of  women 
denied  therapeutic  abortions  (because  they 
were  too  "healthy")  subsequently  developed 
long-term  psychological  problems  before 
and  after  giving  birth  (another  11%  ob- 
tained illegal  abortions) .2' 
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"There    is    hardly    a    single    more 
effective    tool    for    the    prevention    of 
emotional    disorders    than    the    prevention 
of    unwanted   pregnancies    and    unwanted 
parenthood."    24 

Abused   ^   Disturbed  Child  is 
Often   an   Unwanted   Child 

Life   may   be   bleak    for   children  born 
to  women  who   are    denied   abortion. 

Unwanted  children    are   more    likely   to 
be   battered   children.      More    children   under 
age    5   are   killed  by   their  parents    than   by 
diseases.      Although   the   exact  number  of 
children   abused  by  parents    is    unknown,    it 
has  been  estimated  to  be    60,000.      During 
a  six-month  period,    1,700    cases    of  child 
abuse  were    reported   in  California   alone. 
A  study   of  child   abuse   cases    during   a 
17-month  period   in   Colorado   revealed   that 
one-half  of  the    abused  children   resulted 
from  admittedly   unwanted  pregnancies . ^5 

Studies    indicate    that   between    1/3  and 
2/3   of   the    300,000   children   in    foster  homes 
and   institutions    are   emotionally   disturbed. 
An   unplanned  child  may  be    loved,   but   the 
opposite    is    far  more    likely.^" 

A  research   team  in  Sweden27    followed 
up    197  women  whose    application    for   abortion 
was    refused.      Three   could  not  be    traced. 
Sixty-eight  pregnancies    ended   in   abortion, 
undoubtedly   many    illegal,    and   four  ended 
in   stillbirths.      Eight   infants    died  within 
a  year,    one  within   two  years,    and  one 
within   three  years.      The   study    followed 
the    remaining   120    children    (including   six 
pairs    of  twins)    to   the    age   of   21,    comparing 
them  with   a   control    group. 

The   study    found   that    these    children 
were: 
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.  almost  twice  as  likely  as  those  in 
the  control  group  to  need  psychiatric 
help 

.  twice  as  likely  to  exhibit  more 
anti-social  and  criminal  behavior 

.  more  than  twice  as  likely  to  have 
an  insecure  childhood  (such  as  broken 
home,  placement  in  child  or  foster 
home,  parental  negligence  or  cruelty, 
needing  protective  custody  by  a 
Child  Welfare  agency) 

.  require  public  assistance  more  often 
(14.21  compared  to  2.5%  of  the  control 
group) 

.  three  times  less  likely  to  have  con- 
tinued education  beyond  that  required 
by  1  aw . 

Many  Criminals  Were 
Unwanted  as  Children 

"The  unwanted  child,  the  child  that  is 
born  against  the  will  of  the  mother  because 
an  abortion  was  not  available,  suffers  the 
ultimate  rejection,  the  ultimate  insult-- 
of  not  being  wanted  by  the  world.   The  net 
result  of  this  rejection  is  hate...  and 
eventually  some  of  the  most  severe  psycho- 
social problems  that  we  are  faced  with 
today....  Studies  have  shown  that  a  majority 
of  prisoners  come  from  families  where  they 
were  unwanted  and  rejected  as  children."  ^° 

"Every  study  I  have  seen  has  traced 
mindless  violence  to  the  relationship  of 
the  very  young  child  to  his  or  her  parents 
...  Nobody  cared  about  him  and  he  grew  up 
not  caring  about  anybody  else."  29 
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Young  Mothers  Less  Capable 

Mothers  younger  than  18  years  appear 
to  be  less  capable  of  nurturing  their 
children  than  older  mothers.   This  is  the 
tentative  conclusion  o£  a  public  health 
team  that  examined  a  variety  of  data  con- 
cerning the  physical  and  psychological 
development  of  172  Baltimore  children. ^^ 

Suicide  §  Child  Abuse 
Higher  With  Early  Pregnancy 

Young  urban  women,  pregnant  at  age  18 
or  younger,  are  more  prone  to  life-threat- 
ening behavior,  including  child  abuse  and 
suicide.   This  was  the  conclusion  reached 
from  the  study  of  425  young  women  by  Dr. 
James  Jekel  of  Yale  University  School  of 
Medicine. 31 

The  suicide  rate  among  teenage  mothers 
is  estimated  at  ten  times  that  of  the 
general  population. 32 

Teenagers  Fail  to  Use 
Contraceptives 

Several  recent  studies  have  shown  a 
startling  lack  of  contraceptive  usage  by 
teenagers.   The  Public  Education  Research 
Committee  of  California  states  that  only 
10%  of  sexually  active  teenager  girls 
use  reliable  contraceptives  I ^3 

A  study  by  Dr.  Sheldon  Baroff  of  Los 
Angeles  found  that  only  631  of  sexually 
active  teenagers  use  any  method  at  all.^^ 
Dr.  Robert  Sorensen  reports  that  52%  of 
teenagers  in  the  United  States  have  had 
sexual  intercourse.   Over  half  of  them 
used  no  contraceptive  during  their  first 
contact,  and  only  19%  use  them  consistently . 35 
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Diane  S.  Fordney  Settlage  and  her 
colleagues  at  the  Los  Angeles  County- 
University  of  Southern  California  Medical 
Center  studied  the  sexual  and  contracep- 
tive experience  of  more  than  500  younger 
unwed  teenage  girls  who  sought  professional 
contraceptive  help  for  the  first  time. 
They  found  that  virtually  all  of  the  girls 
had  already  had  sexual  intercourse,  and 
three-fifths  of  them  had  been  sexually 
active  for  more  than  a  year.   Yet  six  in 
10  of  the  girls  had  never  used  any  con- 
traceptive. ^^ 

The  main  reason  for  this  lack  of  use 
seems  to  be  that  they  feel  that  premedi- 
tation increases  their  "guilt".   It  is 
also  difficult  for  young  people  to  obtain 
contraceptives,  particularly  the  more 
reliable  methods.   Both  these  situations 
are  due  to  the  attitude  of  society  toward 
sexuality  in  general,  and  particularly 
toward  that  of  adolescents. 

This  information  also  points  out  that 
fear  of  pregnancy  is  not  a  deterrent  to 
sexual  activity. 

Social  §  Medical  Risks 
Of  Teenage  Pregnancy 

Teenage  girls  have  more  medical  com- 
plications in  both  pregnancy  and  delivery 
than  adults.   There  is  higher  incidence 
of  toxemia,  low  birth  weight,  prematurity 
and  high  neo-natal  deaths. 

Pregnancy  is  the  major  known  cause 
of  school  drop-outs  among  girls. 

Forced  marriage  often  results  from 
teenage  pregnancy.   In  50-85%  of  all 
marriages  between  school -age  youths, 
the  girl  is  pregnant.   Such  marriages 
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break  up  by  divorce  3  to  4  times  as  often 
as  marriages  that  take  place  at  a  later 
time. 37 

It  can  all  add  up  to  crippled  lives, 
unless  safe,  legal  abortions  are  readily 
available. 

Pregnancy  A  "Major  Event" 
For  An  Adolescent 

"Most  teachers,  pediatricians,  and 
other  professionals  rank  pregnancy, 
marriage,  and  parenthood  in  early  and  mid- 
adolescence  at  the  top  of  the  list  of  major 
events --even  more  major  than  the  death  of 
a  parent,  for  example.   Such  events  very 
severely  affect  a  large  number- -although 
a  minority- -of  adolescents.  .  .  .  There 
are  more  pregnancies  among  girls  15  and 
younger  tnan  there  are  suicides  at  all 
ages  annually.   But  there  have  not  been 
comparable  efforts  at  prevention,  despite 
the  relative  ease  of  preventing  premature 
pregnancy. 

"The  frequent  occurrence  of  unwanted 
pregnancy  is  a  sad  commentary  on  biopsy- 
chosocial  development  in  our  so-called 
*  advanced'  society.   The  shift  from  a 
majority  of  pregnancies  unplanned  to  a 
majority  planned  has  occurred  only  in  the 
last  decade.   This  shift  has  not  occurred 
for  teenagers,  most  of  whom,  when  they 
become  pregnant,  do  so  unwittingly  and 
unwillingly. 

"Child  mental  health  services  do  not 
have  the  resources  to  pick  up  the  pieces 
of  lives  broken  by  childhood  childbirth. 
Even  if  we  did,  we  owe  the  community  a 
respectable  program  of  prevention.  We 
must  support  and  implement  the  principle 
of  sound  sex  education,  available  contra- 
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ception  and  safe  medical  abortion,  as 
recommended  by  the  Commission  on  Population 
Growth  and  the  American  Future. "^^ 

Earlier  Illegitimate  Births 

Current  trends  indicate  that  ille- 
gitimate births  are  occurring  earlier- - 
since  the  only  age  groups  with  a  rising 
illegitimacy  rate  is  that  of  girls  aged 
15-19. 

Columbia  University  sociologist 
Harriet  B.  Presser  observes  that  "the 
transition  from  no  children  to  one  child 
is  more  critical  than  the  change  to  any 
parity  of  higher  order,  because  having 
a  first  child. .. generally  has  a  far  more 
restrictive  effect  on  a  woman's  daily 
activities  than  having  an  additional 
child." 

Presser  in  the  recently  published 
book.  Toward  the  End  of  Growth :  Popu- 
lation in  America,  maintains  that  the 
ability  to  control  the  timing  of  births 
would  have  a  profound  effect  on  the 
lives  of  young  women.   The  most  obvious 
effect  of  delaying  first  births  until 
they  are  desired  would  be  the  elimination 
of  "most  illegitimacy .. .and  'shotgun' 
weddings."   She  points  out  that  in  1968, 
161  of  all  first  births  in  the  United 
States  were  illegitimate.-^^ 

The  Abortion  Patient 
Younger  §  Older 

The  typical  patient  presenting  her- 
self for  legal  abortion  has  been  a  young, 
single,  white  woman,  pregnant  for  the 
first  time.   At  the  same  time,  the  inci- 
dence of  legal  abortion  has  been: 
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.  relatively  high  among  women  nearing 
the  end  of  their  fertile  years; 

.  relatively  high,  proportionately, 
among  non-white; 

.  broadly  similar  between  Catholics 
and  non-Catholics. 

The  number  of  abortions  per  1000  live 
births,  for  selected  age  groups,  during 
1971,  in  16  states  where  there  was  data 
available,  were  as  follows:*" 

Number  abortions  per 
Age        1000  live  births 


15-19 

581 

20-24 

328 

25-29 

229 

30-34 

309 

35-39 

398 

40   or  more 

years 

545 

Source:    Center  fo 

•r 

Di 

sease  Control, 

Atlanta, 

Ge 

for 

gia 

The  same  pattern  of  higher  ratios  at 
the  two  extremes  of  the  age  range  appears 
in  statistics  for  Hawaii,  California,  and 
New  York  City.^l 

Abortion  §  Marital  Status 

Data  for  three  states,  Hawaii,  Kansas, 
and  Maryland,  1970-71  show  rates  of  legal 
abortion  among  never-married  women  more 
than  twice  the  rate  among  ever-married 
women: ^^ 
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Marital  Abortion   Rate  per  1000  Women 

Status  July   1,    1970    -    June    50,    1971 

Hawaii      Kansas      Maryland 

Never  Married  36.6  41.5  14.9 

Ever  Married  16.4  9.5  6.5 


Source:    The  Abortion  Experience,   Howard 
Osofsky,    M.in  ,    Ed.,   Harper   ^   Row,    NY. 


In   the  national   sample   of  abortion 
patients    in   66  hospitals    used  by   the   Joint 
Program   for   the   Study   of  Abortion    (JPSA), 
55.91   of  the  patients   had  never  been  married, 
and  an   additional   14.2%  were   separated, 
divorced  or  widowed. ^2 

Contraceptive   Failure 

Each  year   26%   of  couples  who  wish   to 
delay   a  pregnancy   fail   to   do   so,    and   14% 
of  those  who   do  not  want   any  more   children 
become  pregnant. 

Think  what   this    can  mean    in   total 
unwanted  pregnancies    during   the   reproductive 
years  I      Young  couples    are   more    likely   to 
fail   than   older  ones. 

These   conclusions  were   reached  as   a 
result'  of  the  National    Fertility  Study  made 
of  6,700  women   in   1970  by  Norman  Ryder   and 
Charles  Westoff.43 

These  figures  underline  the  need  for 
abortion  as  a  back-up  in  case  of  contra- 
ceptive  failure. 

A  survey   of  married  women   in   19  70 
revealed  that   for  one-third  of  them  the 
first  birth  was   a  timing   failure. ^^ 
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Contraceptive  Use  Is  NOT  Less 

There  is  no  indication  that  easier 
access  to  legal  abortion  has  led  to  less 
use  of  contraceptives.   On  the  contrary, 
indirect  evidence  in  New  York  City 
suggests  that  contraceptive  practice 
improved  markedly  between  the  first  and 
second  year  of  the  liberalized  abortion 
law.   This  could  have  been  the  result  of 
the  counseling  provided  at  most  abortion 
clinics. 45 

Legal  Abortion  Results 
In  Relief,  Not  Guilt 

Available  data  support  the  view  that 
when  liberal  social  attitudes  towards 
abortion  exist,  the  incidence  of  psycho- 
logical complications  is  low.   Any  guilt 
previously  associated  with  abortion  may 
well  have  been  at  having  broken  the  law 
rather  than  having  the  abortion.   That 
the  overwhelming  emotion  experienced  is 
relief,  not  guilt,  is  documented,  and 
it  is  coupled  with  a  lessening  of  pre- 
abortion  stress. ^^ 

In  fact,  a  comparison  of  psychological 
adjustment  between  abortion  patients  and 
maternity  patients  shows  that  post-abor- 
tion women  may  actually  have  a  greater 
reduction  in  stress. ^7 

Catholics  Have  Abortions 

The  percentage  of  abortion  patients 
who  are  Catholics  is  about  equal  to  or 
exceeds  the  proportion  of  Catholics  in 
the  population. ^S   Data  was  compiled  from 
several  states- -Maryland,  Colorado,  New 
York,  Connecticut,  and  Hawaii.  ^^ 
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Decline  in  Abortion  Costs 

Prior  to  the  liberalization  of  abor- 
tion laws  in  several  states,  safe,  legal 
abortions  were  avilable  only  to  women 
with  money.   Therapeutic  abortions  were 
priced  in  the  general  range  of  surgical 
procedures.   And  illegal  abortions,  at 
black  market  prices  (often,  $1500  and 
more),  were  usually  available  to  only 
the  affluent. 

After  liberalization  of  abortion  in 
a  number  of  states,  fees  for  an  early 
abortion  with  no  complications  ranged 
from  $150  to  $600  (plus  travel  costs 
for  non-residents). 

The  most  common  charges  for  first 
trimester  procedures  have  come  down  to 
between  $150  and  $350,  although  fees 
are  very  fluid.   Some  hospitals  require 
full  payment  before  admission.   In  cer- 
tain areas  it  is  less  expensive,  even 
including  air  fare,  to  travel  to  another 
state. 

Abortion  fees  usually  include  physi- 
cian, facility  (hospital  charges  may 
be  additional) ,  medication  (sometimes 
covering  Rhogan  injection  for  Rh  nega- 
tive patients),  counseling,  postopera- 
tive examination,  and  occasionally 
contraceptive  supplies.   Clinics, 
voluntary  and  proprietary  hospitals 
may  reduce  fees  or  waive  them  in  cases 
of  need. ^^ 

In  Nebraska,  a  legal  abortion  costs 
$360  ($100  physician,  $260  hospital)  in 
a  Lincoln  hospital  (except  at  the 
Catholic-operated  St.  Elizabeth  Community 
Health  Center  which  refuses  to  provide 
abortion  services) ,  and  $250  in  an  Omaha 
out-patient  clinic. 
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Majority  of  Americans  Favor 
Abortion  Decision 


An  April  1973  Harris  poll  showed  that 
52%  of  Americans  agreed  with  the  Supreme 
Court  decisions  on  abortion. 

Also  in  April,  Congressman  Van  Deerlin 
conducted  a  poll  of  his  San  Diego  consti- 
tuents.  82%  of  the  22,000  answers  were  in 
favor  of  leaving  the  decision  of  whether 
or  not  to  have  an  abortion  to  the  woman 
and  her  physicianl^^ 

A  nationwide  Gallup  poll  in  June  1972, 
prior  to  the  U.S.  Supreme  Court  decisions, 
showed  that  64%  approved  that  the  decision 
to  have  an  abortion  should  be  made  by  a 
woman  and  her  physician,  31%  were  opposed, 
and  5%  undecided.   One  of  the  very  inter- 
esting results  was  that  Roman  Catholics 
were  56%  for  this  right  to  choose,  with 
only  39%  opposed.   The  Gallup  Poll  also 
showed  that  a  majority  of  Catholics  ap- 
proved of  abortion  for  reasons  of  maternal 
health  (82%)  and  for  possible  child 
deformity  (63%) . 

Many  religious  groups  approve  abortion 
rights.   16  Christian  and  Jewish  religious 
organizations  have  formed  a  National  Reli- 
gious Coalition  for  Abortion  Rights,  with 
this  stated  purpose:  "to  safeguard  the 
right  of  women  to  use  individual  freedom 
of  conscience  in  deciding  whether  to  seek 
an  abortion." 

Organizations  of  Catholics  supporting 
the  Supreme  Court  decisions  on  abortion 
are  the  National  Association  of  Laity 
(NAL) ,  Catholics  for  the  Elimination  of 
All  Restrictive  Abortion  and  Contraceptive 
Laws,  and  Catholics  for  a  Free  Choice. 
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Abortion  and  Health  5  Weil-Being 
of  Women  and  Children 

When  women  are  coerced  to  bear 
children  against  their  will,  their 
health  and  the  future  well-being  of 
their  children  and  families  is  often 
jeopardized.   An  out-of-wedlock  birth, 
or  a  dead  infant  born  to  a  thirteen- 
year-old  benefits  neither  the  individual 
nor  the  state. 

Although  abortion  is  most  needed  by 
those  families  in  our  society  to  whom 
contraception  and  related  services  are 
least  available  and  who  can  least  afford 
to  support  unwanted  or  unplanned  children, 
the  problem  of  an  "unwanted"  child  cuts 
across  all  levels  of  our  society. 

Some  20%  of  all  babies  born  during 
1960-65  were  "unwanted,"  accounting  for 
4.7  million  babies,  2  million  of  whom 
were  born  to  the  poor  or  near  poor.^^ 
Between  1966-70,  13%  white  women  and 
27%  black  women  had  "unwanted"  babies. ^^ 
In  1972,  one  out  of  every  five  newborn 
children  in  the  United  States  was 
"unwanted,"  according  to  the  National 
Center  for  Family  Planning  Services. 

While  abortion  and  its  physical  and 
psychological  ramifications  are  not  to 
be  taken  lightly,  access  to  medically 
supervised  abortion  does  bring  about 
significant  health  advantages  to  indi- 
viduals and  their  families. 

This  is  best  illustrated  by  the 
statistics  in  New  York  State,  where 
the  maternal  death  rate  has  been  cut 
in  half  and  infant  mortality  rates  have 
declined  to  a  new  low  since  enactment 
of  a  liberalized  statute. 54 
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Population  Growth  versus  Survival 

At  the  time  of  Christ,  the  world's 
population  was  estimated  at  250  million. 
Now  we  are  adding  2  50  million  people 
every  5^  years. 

Population  growth  within  the  past 
few  hundred  years  has  been  so  rapid  that 
it  must  be  termed  an  "explosion".   This 
is  shown  graphically  on  the  next  page. 

World  population  has  been  doubling 
in  shorter  and  shorter  time  periods. 
Between  1930-1975,  in  45  years,  world 
population  will  have  doubled  from  2  to  4 
billion.   And  if  current  growth  continues, 
our  world  population  will  double  again  in 
just  35  years  to  8  billion.   Poorer  na- 
tions of  the  world,  with  their  masses  of 
poverty-stricken  people,  have  the  highest 
growth  rates. 5 5 

Overpopulated  parts  of  the  world 
already  lack  food,  shelter,  and  other 
basic  necessities  for  survival. 

Population  trends  in  the  U.S.  can  be 
compared  to  world  population  trends.   U.S. 
population  in  52  years,  between  1915-1967, 
doubled  from  100  to  200  million.   By  2000 
A.D.,  if  current  growth  rates  continue, 
population  in  the  United  States  will  be 
about  275  million.   This  is  a  30%  increase 
from  the  present  210  million.   Thus,  if 
energy  consumption  is  just  to  be  kept  at 
the  current  level,  each  of  us  will  have 
30%  less! 

The  standard  for  judging  optimum 
population  size  in  the  United  States  is 
a  matter  not  of  simple  survival  but  of 
the  "effect  on  the  quality  of  life--the 
kind  of  life  one  can  lead  in  terms  of 
health,  education,  housing,  work,  play 
and  personal  freedom  on  one  hand  and 
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Population   through  History 
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resources  utilization  on  the  other. "56 

Quantity  and  quality  of  life  cannot 
be  maximized  at  the  same  time.   Our 
nation's  growth  ethic  (more  is  better) 
needs  to  be  questioned  via  the  conse- 
quences of  continued  population  growthi 

It  is  important  that  we  all  consider 
the  question  posed  by  Sir  Julian  Huxley 
a  number  of  years  ago:   "What  are  people 
for?"  Stated  slightly  differently,  the 
question  is:   why  do  we  need  an  additional 
1.6  million  Americans  this  year,  or  50 
million  additional  Americans  in  the  next 
30  years?  Moreover,  why  do  we  need 
180,000  births  this  year  UNWANTED  by  their 
parents? 

The  earth  as  a  finite  system  cannot 
accommodate  increases  in  population  in- 
definitely.  If  humans  are  to  survive 
for  long  with  any  degree  of  comfort  on 
this  planet,  population  growth  must  be 
curbed.   This  is  now  a  proposition  of 
near  universal  acceptance,  in  theory  if 
not  in  practice. 

Ultimately,  of  course,  population  in 
the  U.S.,  as  elsewhere,  must  cease. 
"Inexorable  mathematics,"  Ansley  J.  Coale 
Jr.  said,  leads  to  no  other  conclusion. 
Coale  is  director  of  the  Office  of  Popu- 
lation Research  at  Princeton  University. 

Lauid  Use  S  Food  Needs 

69%  of  the  U.S.  population  now  lives 
on  only  11%  of  the  land.   Each  of  us 
needs  about  Sh   acres  of  land  to  meet  our 
food  consumption  needs.   Yet,  if  the 
present  rate  of  increase  continues,  in 
six  or  seven  centuries  there  would  be 
one  person  per  square  foot  of  land  area.^^ 

A  very  serious  challenge  is  feeding 
the  current  population  of  the  world,  as 
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well  as  the  75  million  additions  to  it 
each  year. 

Approximately  7%    of  world-wide  deaths 
are  already  due  to  our  inability  to  pro- 
duce and  distribute  sufficient  food  to 
those  who  need  it  here  and  now.   One-half 
to  two-thirds  of  the  current  population 
is  already  mal -nourished  (doesn't  receive 
the  right  kind  of  foods) ,  or  under-nourished 
(doesn't  receive  enough  food),  and  about 
10,000  deaths  per  day  in  the  world  are 
directly  or  indirectly  caused  by  these 
types  of  shortages. 

1973  World  "Explosion" 

The  world's  population  in  1973  was 
"exploding"  every  second  at  the  rate  of 
4.0  births  versus  1.6  deaths,  as  follows: 

WORLD  POPULATION  GROWTH  -  1975      ~" 

4.0   babies  are  born  ea.  second 

NET  INCREASE   1.6  human  beings  die  ea.  second 

Per  Second... 2. 4  people  are  added  ea.  second 
Per  Minute       144     to  the  present  world 

Per  Day      207,000  population 
Per  Week    1,451,000 
Per  Year   75,000,000 

(Source:  United  Nations  Population  and  Vital 
Statistics  Series  A,  Vol.  25,  No.  2,  1973) 


Environmental  Decline 

Paul  R.  Ehrlich,  Stanford  University 
biologist,  author  of  The  Population  Bomb 
(1968),  and  founder  of  Zero  Population 
Growth,  Inc.,  has  warned: 

"More  and  more  people  require  more 
and  more  non-renewable  resources.   As 
the  richest  supplies  of  these  resources 
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...are  consumed,  we  are  obliged  to  use 
lower  grade  ores,  drill  deeper,  and 
extend  our  supply  networks....  As  the 
population  grows,  attempts  are  made... 
to  overproduce  on  land. ...  As  cities 
push  out  into  farmland,  air  pollution 
becomes  more  and  more  a  mixture  of 
agricultural  chemicals  with  power  plant 
and  automobile  affluents....  The  joint 
effect  may  be  much  more  than  the  sum  of 
the  individual  effects." 

Higher  Costs  §  Taxes, 
Less  Prosperity 

As  the  population  served  grows  larger, 
there  are  increases  in  per-unit  costs, 
and  this  is  known  as  "diseconomies  of 
scale".   The  larger  the  city,  the  higher 
the  per  capita  cost  of  public  works  — 
and  virtually  all  other  public  costs.  ^^ 

"The  experience  of  American  cities 
over  the  past  30  years  proves  that  growth 
does  not  bring  prosperity,"  the  Committee 
on  Optimum  Growth  of  Arlington,  Va.,  told 
The  President's  Commission  on  Population 
Growth  and  the  American  Future,  April  15, 
1971.   The  committee,  a  group  of  200  citi- 
zens- -among  them  city  planners,  engineers, 
lawyers,  and  other  professionals,  was 
studying  the  long-range  consequences  of 
population  growth.   The  committee  presented 
figures  showing  that  over  ten  years, 
11,000  new  apartment  units  were  built  in 
Arlington,  adding  $5  million  a  year  in 
tax  revenues.   But  in  that  period,  costs 
of  public  services  had  risen  by  $16  million 
a  year,  aside  from  school  expenditures. 

Congestion 

Kmgsley   Davis,    University  of  Calif, 
sociologist    at   Berkeley   and  adviser  to 
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the  state  legislature  on  population  prob- 
lems, told  the  Population  Commission: 
"As  congestion  becomes  greater,  a 
higher  and  higher  proportion  of  income 
will  have  to  be  expended  simply  to  void 
or  mitigate  the  nuisances,  poisons  and 
excrescences  of  more  and  more  people 
consuming  more  and  more  goods  within  the 
confines  of  the  same  space  and  basic 
resources ." 

Lower  Incomes 

"...most  economic  arguments  favor  a 
slower  rather  than  a  faster  population 
growth  if  real  income  enjoyed  per  capita 
is  to  increase  more  rapidly/'  economist 
Stephen  Enke  wrote  in  a  report  on  studies 
of  population  growth  conducted  at  TEMPO, 
the  General  Electric  Center  for  Advanced 
Studies  at  Santa  Barbara,  California. 

Enke  added  that  in  the  year  2000  A.D. 
if  the  present  fertility  rate  is  continued 
rather  than  if  zero  growth  is  achieved, 
per  capita  income  would  be  lower! 

Major  Consequences 
of  Population  Growth 

If  the  current  population  growth  rate 
is  continued,  the  resulting  major  conse- 
quences include: 

.  more  poverty 

.  more  unemployment 

.  more  sickness 

.  more  crime 

.  more  congestion 

.  depletion  of  natural  resources 

.  environmental  devastation 

.  starvation 

.  pestilence 

.  war 

.  death  for  billions 
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As  population  grows,  our  per  capita 
usage  of  resources  spirals  along  with 
population  growth.   For  example,  the  total 
energy  production  of  the  United  States 
increased  by  1401  during  the  period  1940- 
1969.   Slightly  more  than  half  of  this 
increase  was  due  to  the  increase  in  per 
capita  consumption,  but  the  other  half 
of  the  increase  was  because  of  the  growth 
of  the  U.S.  population  during  that  period. 59 

Causes  of  Population 
Explosion  in  the  U.S. 

Despite  the  birth  rate  decline  in  the 
United  States,  our  nation's  population  is 
still  increasing. 

While  the  death  rate  has  been  reduced, 
primarily  in  the  reduction  of  infant  mor- 
tality, the  birth  rate  has  not  declined 
proportionately  to  stabilize  our  growth 
rate.   Factors  contributing  to  our  high 
birth  rate  are: 

.  unwanted  babies. --A  six-year  study, 
1960-65,  indicated  that  some  201  of  all 
births  were  "unwanted,"  accounting  for 
4.7  million  babies,  2  million  of  whom 
were  born  to  the  poor  or  near  poor."^ 
Between  1966-70,  13%  white  women  and 
27%  black  women  had  "unwanted"  babies. ^^ 
In  19  72,  one  out  of  every  five  newborn 
children  in  the  United  States  was 
"unwanted,"  according  to  the  National 
Center  for  Family  Planning  Services. 

•  earlier  premarital  sex. --Before 
1920  only  8%  of  American  women  had  pre- 
marital sex  by  age  20;  in  the  "roaring 
twenties"  181  did,  and  in  the  1930 's 
25%  of  all  American  women  did.   At 
the  present  time,  46%  of  all  unmarried 
American  women  are  not  virgins  by  age 
20.   This,  of  course,  increases  the 
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risk  of  having  unwanted  pregnancies . ^2 

,  sexual  stereotypes . - -Stereotyping 
of  both  women  and  men  into  defined  roles 
has  limited  the  freedom  of  both  sexes 
and  has  also  had  a  pro-children  and 
motherhood  (pro-natalist)  influence  on 
our  society,  often  referred  to  as  "pro- 
grammed pregnancy".   From  childhood, 
females  have  been  encouraged  to  think 
of  their  ultimate  destiny  as  mothers 
and  housewives.   Allowing  women  the 
same  opportunity  as  men  to  do  creative 
work  other  than  raising  children  will 
clearly  enlarge  individual  freedoms, 
and  at  the  same  time,  undoubtedly 
lower  the  birth  rate. 

.  ineffective  or  unavailable  con- 
traception. --Contraceptives  and  related 
services  are  often  least  available  to 
those  women  who  can  least  afford  to 
support  unwanted  or  unplanned  children. 
The  young  and  the  indigent,  particularly, 
are  vulnerable  because  they  usually  are 
uneducated  in  birth  control  methods, 
which,  in  turn,  increases  the  risk  of 
pregnancy. 

.  restrictive  abortion  laws. --Many 
thousands  of  women  have  been  coerced 
to  bear  children  against  their  will 
because  of  restrictive  abortion  laws. 
Who  benefits  when  women  are  forced  to 
''deliver"  for  the  state?   Not  the  in- 
dividual, not  the  families,  not  society. 
No  one  I   Unwanted  children  are  more  likely 
to  be  battered  children.   More  children 
under  age  5  are  killed  by  their  parents 
than  by  diseases.   Between  1/3  and  2/3 
of  the  children  in  foster  homes  and  in- 
stitutions are  emotionally  disturbed.  ^-^ 
Women  often  die  from  "botched"  abortions. 
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Birth  Rates  Must 
Be  Stabilized 

Births  and  deaths  must  ultimately  be 
brought  into  balance  in  any  population. 
Birth  rate  reduction  over  time  is  the 
only  reasonable  choice  if  we  are  to  main- 
tain a  "quality  of  life"  for  inhabitants 
of  this  earth. 

Zero  population  growth  (population 
stabilization),  or  ZPG,  supported  by  the 
economists  and  other  concerned  citizens 
who  testified  before  the  Population  Com- 
mission in  1971,  means  that  births,  in 
combination  with  net  immigration,  would 
not  exceed  deaths  in  the  nation. 

Achieving  ZPG  will  require  a  long 
time,  even  in  the  United  States.   The 
average  family  size  of  2.1  children 
cannot  be  equated  to  zero  rate  of  growth. 

Options  do  exist  by  which  society  can 
reduce  births,  yet  increase  individual 
freedom  of  choice. 

The  Commission  on  Population  Growth 
and  the  American  Future,  a  blue-ribbon 
panel  with  mandates  from  both  the 
President  and  Congress  (established  by 
an  act  of  Congress  in  1970) ,  after  two 
years  of  study,  declared  that  a  national 
policy  on  stabilization  of  population  is 
an  urgent  necessity.   (Incidentally, 
President  Nixon  ignored  the  majority  of 
the  Commission's  findings  and  recommen- 
dations.  Nixon's  only  statement  sugges- 
tive of  support  for  curtailing  population 
growth  was  in  the  familiar  area  of  helping 
the  poor.   His  support  of  family  planning 
services  did  not  extend  to  abortion,  which 
he  described  as  "an  unacceptable  form  of 
population  control".   Nixon's  anti-abortion 
position  basically  was  to  gain  political 
support  from  Catholics  in  the  1972  election.) 
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Options  for 
Achieving  ZPG 

What  are  some  options  for  achieving 
ZPG  (population  stabilization)? 

Some  persons  openly  advocate  compul- 
sory measures  such  as  a  mass  anti-fertility 
drug  and  "parent  licenses"^^  to  stop  popu- 
lation growth.   It  has  also  been  suggested 
that  the  government  issue  licenses  for 
reproduction  or  2.1  baby  ration  cards. 
Couples  could  give,  barter,  or  sell  parts 
of  their  baby  ration  so  that  a  woman  who 
collected  10  of  the  fractional  units 
would  be  entitled  to  a  third  baby. 

Others  warn  that  unless  population 
growth  is  brought  under  control  volun- 
tarily, compulsion  may  ultimately  become 
necessary. 

Options  for  achieving  ZPG  which  are 
consistent  with  human  dignity  and  complete 
freedom  of  choice  include: 

.  Education.   It  is  generally  believed 
that  many  couples  will  voluntarily  limit 
their  number  of  children  once  they  gain  a 
basic  understanding  of  population  dynamics. 

.  Additional  Family  style  alternatives. 
Couples  are  experimenting  with  a  greater 
sharing  of  children  by  adults. 

.  Elimination  of  sexual  stereotypes . 
Encouraging  careers  for  women  and  dis - 
couraging  early  marriage  would  help. 
Working  women  who  marry  in  their  late 
twenties  or  thirties  might  be  less  in- 
clined than  younger  women  to  retire  to 
housekeeping  and  multiple  babybearing. 
The  basic  suggestion  is  that  girls  be 
impressed  with  the  idea  that  marriage 
and  motherhood  are  not  the  only  means  of 
fulfillment.   "We  need  to  teach  them  that 
it  is  not  necessary ...  to  become  mommies 
when  they  grow  up  and  that  if  they  do 


885 

34 


become  mommies  they  need  not  have  a  lot 
of  children,"  writes  Garrett  Hardin, 
professor  of  human  ecology  at  the  Uni- 
versity of  California  at  Santa  Barbara. "^ 

.  Universal  availability  of  effec- 
tive contraceptives .   Both  education 
about  as  well  as  availability  of  methods 
of  fertility  control  are  necessary  to 
fulfill  this  option.   More  research  to 
develop  better  contraceptives  is  also 
regarded  as  an  important  factor  for 
reducing  population  growth,  especially 
since  each  year  26%  of  couples  who  wish 
to  delay  a  pregnancy  fail  to  do  so,  and 
14%  of  those  who  do  not  want  any  more 
children  become  pregnant. 

.  Legal,  safe  and  reasonably  priced 
abortions  available  to  all  women  who 
"choose^*~to  terminate  an  imwanted  preg- 
nancy.  "Wiimen  should  Fe  free  to  deter- 
mme  their  own  fertility,  that  the  matter 
of  abortion  should  be  left  to  the  con- 
science of  the  individual  concerned,  in 
consultation  with  her  physician  and  that 
states  should  be  encouraged  to  enact 
affirmative  statutes  creating  a  clear 
and  positive  framework  for  the  practice 
of  abortion  on  request,"  recommended  by 
the  national  Commission  on  Population 
Growth  and  the  American  Future  in  its 
(1972)  report.   Commission  chairman, 
John  D.  Rockefeller,  III,  said:   "The 
commission  recognizes  and  would  stress 
that  many  of  its  recommendations  seek 
to  achieve  social  goals  desirable  and 
important  in  their  own  right- -for  ex- 
ample, greater  opportunities  for  women 
and  children  and  freedom  of  choice  in 
reproduction." 

WOMEN  hold  the  key  to  population 
growth.   The  women's  liberation  movement 
could  be  ZPG's  best  friend... 
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Until    170  years    ago,    abortion  was    a 
personal    and  not    a   legal    decision. 

Here    is    a  chronological    rundown   of 
court   and   legislative   events    that   trans- 
formed abortion   from  a   choice   to   a   crime 
--and  back   again. 

1527-1348. --Two    14th   Century  English 
cases   established  the    common    law   right 
to    terminate  pregnancy   at    any   time.      The 
justices  who   consistently   refused   to   re- 
gard  abortion   as   criminal  were   all   Catholic, 
and  they  were    acknowledging   abortion   as    a 
private    individual   decision   and  maintain- 
ing  separation   of  church   and  state    four 
centuries   before   that  principle  was   em- 
bodied  in   our   Constitution. 

1805. --The    first  Restrictive   abortion 
statute  was   passed  by   the   British  Parlia- 
ment  on   the    grounds    of  protecting  women's 
lives.      The   Parliament   stated:      "The    rea- 
son  assigned   for   the  punishment   of  abortion 
is   not    that,    thereby   an   embryo  human  being 
is    destroyed,    but    that   it   rarely   or  never 
can   be   effected  by   drugs   without   the 
sacrifice   of  the   mother's    life." 

1828. --American   states    followed   the 
British   example   of  restricting   abortion, 
to  protect    the  woman's    life.      New  York 
was    the    first    and  its    abortion    law  served 
as    a  model    for  many   other   states. 

18  58. --The  New  Jersey  Supreme   Court 
said   of  that   state's    1849    law    (modeled  on 
the    1828  New  York   law):      "The   design   of 
the   statute  was   not   to  prevent    the  pro- 
curing  of   abortions,    so  much   as    to   guard 
the   health   and   life   of  the   mother  against 
the    consequences    of  such   attempts." 
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1865. --The  English  surgeon  Joseph 
Lister  inaugurated  antiseptic  surgery  that 
made  abortion  markedly  less  dangerous  to 
women. 

1915. --Lister's  procedures  came  into 
common  practice  in  both  the  operating  room 
and  the  delivery  room;  abortion  mortality 
and  childbirth  mortality  began  to  decline, 
and  abortion  became  less  dangerous  to  the 
woman  than  childbirth. 

At  that  point,  the  argument  that  res- 
trictive laws  protected  the  woman's  health 
and  life  no  longer  applied.   Thus, 
restrictive  abortion  laws,  which  had  been 
constitutional  when  adopted,  became  uncon- 
stitutional by,  in  effect,  forcing  women 
to  accept  the  more  dangerous  of  two  pro- 
cedures.  (Today,  properly  performed, 
abortions  are  only  l/8th  as  dangerous  to 
the  pregnant  woman's  life  as  childbirth 
and  even  less  so  if  performed  in  the 
first  12  weeks  of  pregnancy.) 

1962. --The  Sherri  Finkbine  case  sensi- 
tized  the  public  to  the  need  to  liberalize 
abortion  laws.   Ms.  Finkbine  had  taken 
thalidomide  early  in  pregnancy  and  had  sub- 
sequently learned  of  the  possible  danger 
to  her  fetus  from  that  drug.   She  arranged 
for  an  abortion  in  Arizona,  but  pressure 
from  local  Catholic  and  fundamentalist 
clergy  forced  the  hospital  to  withdraw  its 
permission.   She  then  went  to  Sweden  where 
an  abortion  was  performed,  and  the  fetus 
was  found  to  be  grossly  deformed. 

1964. --A  rubella  epidemic  broke  out 
in  the  U.S.   By  that  time  the  damage  that 
rubella  could  do  to  a  fetus  in  early  preg- 
nancy was  widely  understood.   Many  women- - 
primarily  those  with  money  and/or  influ- 
ence- -demanded  and  got  legal  abortions. 
But  thousands  of  others  were  prevented  by 
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restrictive    laws    and  out-of-date    attitudes 
from  taking   that   step;    they   either   ran   the 
risk   of  delivering   defective   infants    or 
had   illegal    abortions. 

1967. --Colorado ,    California,    and  North 
Carolina  became    the    first   states    to   liber- 
alize   their   abortion    laws,    along   the    lines 
suggested  by    the  American   Law  Institute. 
The   ALI    model   abortion   statute  provided 
that    abortion  be   made    legal    to  preserve 
the   woman's    life   and  health    (physical   or 
mental)    in   cases    of  rape   or   incest,    and 
in   cases  where    there  was    reason   to  be- 
lieve  the    fetus   might  be   defective. 

Thirteen   states    adopted  statutes 
based  on    that   model.      It  was    generally 
recognized  that    these    reforms  were  neces- 
sary  toward  the   ultimate   goal   of  recogn- 
izing  the  woman's    right   to  choose   in   the 
matter  of  abortion. 

1970. --Legislatures    in  Hawaii,   Alaska, 
and  New  York,    and  the   electorate   in   the 
state   of  Washington   adopted   laws  which 
essentially  made    abortion   on   request  pos- 
sible.     This  was    another  step    toward   the 
goal    of  a  nationwide  policy   of  reasonably 
priced,    safe,    easily   available   abortion. 

U.S.    SUPREME    COURT   DECISION 

19  75. --On  January   22,    the  U.S.    Supreme 
Court   declared  the    restrictive   Texas    and 
Georgia   abortion  statutes    unconstitutional. 
Invalidation   of  these   two  statutes   means 
that    similar   laws    in   46   states  were   uncon- 
stitutional.     The    laws    of  Alaska,   Hawaii, 
New  York,    and  Washington  were   scarcely 
affected. 

In   the    7   to   2   decision    (Justices   Byron 
White   and  William  Rehnquist   dissenting), 
the   Court   overruled  all   state    laws    that 
prohibit   or  restrict   a  woman's    right    to 
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obtain   an   abortion   during   the    first   three 
months   of  pregnancy. 

The   Supreme   Court  held   that   the 
abortion  decision   in   the   first    12  weeks 
of  pregnancy    (first   trimester)    is    to  be 
left   to  the  woman  and  her  physician,    and 
forbid  any   interference  by   the   state 
except   that   the  physician  be    licensed. 
During   the  next   12    to   16  weeks   of  preg- 
nancy   (second   trimester),    the   state  may 
set   standards    for  the  physician   and  the 
place  where   abortion   is  performed   only 
if  "reasonably   related  to   maternal  health," 
including  mental  health.      During   the 
final  weeks   of  pregnancy    (third   trimester)  , 
the   state   can   regulate   or  even  proscribe 
abortion  except  where  necessary   to  pre- 
serve   the   life  or  health   of  the  woman. 

Justice  Harry  Blackmun,    in  his    deci- 
sion   for   the   Court,    reasoned  that    a  woman's 
constitutional   right   to   an   abortion  rests 
on   two   amendments,    the    14th  Amendment  which 
says:    "...nor   shall    any  State   deprive    any 
person   of   life,    liberty,    or  property, 
without   due  process    of  law,"   and  on   the 
9th  Amendment  which   says:      "The   enumeration 
in   the   Constitution,    of  certain   rights, 
shall  not  be   construed  to   deny   or  disparage 
others    retained  by   the  people."      His   chief 
reliance  was   on   the   due  process    clause, 
as   exemplified  by   one   of  his  paragraphs: 

"This    right   of  privacy,   whether   it  be 
founded  in   the   Fourteenth  Amendment's 
concept   of  personal   liberty   and   restric- 
tions  upon  state   action,    as  we   feel   it   is, 
or,    as    the   District  Court   determined, 
in   the   Ninth  Amendment's    reservation   of 
rights    to   the  people,    is  broad   enough   to 
encompass    a  woman's    decision  whether  or 
not   to    terminate  her  pregnancy.      The 
detriment  that    the   State  would  impose 
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upon  the  pregnant  woman  by  denying  this 
choice  altogether  is  apparent.   Specific 
and  direct  harm  medically  diagnosable 
even  in  early  pregnancy  may  be  involved. 
Maternity,  or  additional  offspring,  may 
force  upon  the  woman  a  distressful  life 
and  future.   Psychological  harm  may  be 
imminent.   Mental  and  physical  health 
may  be  taxed  by  child  care.   There  is 
also  the  distress,  for  all  concerned, 
associated  with  the  unwanted  child, 
and  there  is  the  problem  of  bringing 
a  child  into  a  family  already  unable, 
psychologically  and  otherwise,  to  care 
for  it.   In  other  cases,  as  in  this  one, 
the  additional  difficulties  and  continu- 
ing stigma  of  unwed  motherhood  may  be 
involved.   All  these  are  factors  the 
woman  and  her  responsible  physician 
necessarily  will  consider  in  consulta- 
tion." 

The  only  Catholic  on  the  Supreme 
Court,  Justice  William  J.  Brennan,  Jr., 
concurred  with  the  majority  that  a  woman 
has  the  constitutional  right  to  decide 
for  or  against  abortion  in  the  early 
months  of  pregnancy.   (Justice  Brennan 
recently  said:   "A  long  and  unfortunate 
history  of  sex  discrimination. .. (has) 
put  women  not  on  a  pedestal,  but  in  a 
cage. . .") 

The  Supreme  Court's  ruling  that 
state  laws  restricting  early  abortion 
are  unconstitutional,  will  mean  much 
less  suffering  in  the  future. 

Moreover,  the  Supreme  Court  decision 
will  not  be  complete  until  dignified  and 
safe  abortions  are  available  to  all  who 
seek  them,  poor  women  as  well  as  those 
who  can  afford  the  current  inflated  price 
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3  /  WHO  SUPPORTS  LEGAL  ABORTION? 


A  majority  of  Americans  support  legal 
abortion. 

An  April  1973  Harris  poll  showed  that 
52%  of  Americans  agreed  with  the  Supreme 
Court  decisions  on  abortion. 

A  nationwide  Gallup  poll  released  in 
the  summer  of  1972,  prior  to  the  U.S.  Su- 
preme Court  decision,  showed  that  64%  of 
all  Americans --and  56%  of  all  Catholics- - 
believed  that  abortion  should  be  a  matter 
of  choice. 

The  American  Bar  Association  in  1972 
approved  a  law  to  allow  a  woman  to  have 
an  abortion  anytime  during  the  first  20 
weeks  of  pregnancy. 

A  government-sponsored  nationwide 
public  opinion  poll  in  1971  showed  that 
six  out  of  10  American  adults  favored 
abortions,  and  that  half  would  remove 
all  legal  restrictions  on  the  operations. 
(The  survey  also  showed  87%  of  Americans 
believe  the  government  should  make  birth 
control  information  universally  available.) 

Seventy-five  organizations  comprise 
a  coalition  called  the  National  Abortion 
Rights  Action  League  (NARAL)  which  cam- 
paigned for  the  Constitutional  right  of 
choice  and  for  the  repeal  of  vicious  and 
antiquated  abortion  laws. 

Sixteen  Christian  and  Jewish  reli- 
gious organizations  formed  a  National 
Religious  Coalition  for  Abortion  Rights, 
with  this  stated  purpose:  "to  safeguard 
the  right  of  women  to  use  individual 
freedom  of  conscience  in  deciding  whe- 
ther to  seek  an  abortion." 

Some  Catholic  organizations  support 
liberal  abortion  laws.   The  National 


40 


892 
41 


Association   of  Laity    (NAL) ,    an  organiza- 
tion of  Roman   Catholics,    supports    the 
Supreme    Court    decision   on   abortion  because 
it   respects    the    right   of  individual  privacy 
and  permits    free   exercise    of  conscience. ^^ 
Catholics    for   the  Elimination   of  All    Res- 
trictive Abortion   and  Contraceptive   Laws 
says    that    it   denounces    that   a  woman's 
reproductive   system  belongs    to   the   state 
at   any   time    and  that   she   must   be   accountable 
as    a  criminal   under  any   condition   of  preg- 
nancy. 67      Catholics    for  a   Free   Choice   are 
members   of   the  National    Religious   Coalition 
for  Abortion   Rights,    as   mentioned  above. 

Other   groups    on    record   supporting   legal 
abortion   include   Protestant   and  Jewish 
women's    groups,   National  Women's   Political 
Caucus,   Young  Women's    Christian  Associa- 
tion,  American  Assn.    of  University  Women, 
American   Civil   Liberties    Union,   National 
Organization   for  Women,    Zero   Population 
Growth,   National   Council   of  Negro  Women, 
Black  Women's    Community   Development   Corp., 
National   Black   Feminist   Organization, 
National  Welfare   Rights    Organization, 
Planned  Parenthood  Federation  of  America, 
Inc.,    Progressive  National   Baptist  Conven- 
tion,   Inc.,    Religious    Coalition   for  Abor- 
tion  Rights,    State   Communities   Aid  Associ- 
ation,   Union   of  American  Hebrew  Congrega- 
tions,   Unitarian   Universalist  Association, 
United  Church   of   Christ,    United  Methodist 
Church,    United  Presbyterian  Church,    U.S.A., 
American  Ethical   Union,    American  Humanist 
Association,   American  Psychological   Assn., 
Black  American  Baptist  Churchmen,    B'nai 
B'rith,    Church   of   the   Brethren,   National 
Council    of  Jewish  Women,   National    Federa- 
tion  of  Temple   Sisterhoods,    Women's   Equity 
Action   League,   Women's    Lobby,    to  name    a   few. 
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4  /  WHO  OPPOSES  ABORTION? 


A  small  minority  opposes  the  right 
to  abortion. 

The  antiabortion  groups  are  well 
financed,  well  organized,  politically 
astute,  and  are  attempting  to  undermine 
and  overrule  the  Supreme  Court.   They 
have  the  moral  backing  of  the  Catholic 
Church- -and  often  its  financial,  organ- 
ization, and  political  lobbying  support 
as  well. 

The  National  Right-to-Life  Committee 
has  opened  an  office  in  Washington,  D.C., 
in  the  same  building  as  the  U.S.  Catholic 
Conference. 

Campaigns  of  the  antiabortion  groups 
are  often  inaccurate  and  tasteless,  but 
effective  because  of  emotional  impact. 

Not  all  opposition  can  or  should  be 
associated  with  the  Catholic  Church,  or 
with  any  formal  religion. 

The  antiabortion  movement  has  the 
strong  support  from  a  variety  of  right- 
wing  groups  (for  example,  the  John  Birch 
Society,  the  Ku  Klux  Klan,  the  National 
States'  Rights  Party,  Liberty  Lobby, 
We,  The  Peoplel,  Billy  James  Hargis' 
Christian  Crusade,  Young  Americans  for 
Freedom,  Pro  America,  and  the  Nebraska 
School  Improvement  Association) ,  some 
of  them  political  extremists,  whose 
opposition  to  the  Court's  abortion  de- 
cisions is  often  linked  to  their  views 
on  a  variety  of  other  political  issues, 
including  opposition  to  equal  rights  for 
women,  school  desegregation,  child  care 
centers,  sex  education,  welfare  reform, 
community  mental  health  programs,  civil 
rights  legislation,  and  unionism. 
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5    /   ABORTION: 

CAN  WE    LOSE    OUR   RIGHT   TO   CHOOSE? 


The   right   to   a  safe,    legal   abortion, 
affirmed  by   the   United  States   Supreme 
Court,    January   22,    1973,    as    a  private 
matter   for   decision   according   to   indi- 
vidual   conscience,    could  be    lost. 

A  well-organized  minority  has   mobil- 
ized to  mount   a  nationwide   attack   upon 
the    Court's    decisions.      The   attack   is 
being   spearheaded  in   the   U.S.    Congress 
by   two   Roman   Catholics:      Sen.    James 
Buckley    (R-Cons.-NY)    and   Rep.    Lawrence 
Hogan    (R-Maryland)  . 

Its   main   thrust    is    to  blur   the   dis- 
tinction between  personal   or  religious 
objections    to  abortion    (protected  by 
the    Court's    decision,    which   leaves   each 
individual    free    to  make   her  own  choice) , 
and  outright  prohibition   of  abortion 
for  everyone ,   whatever  their  personal 
beliefs ,    by   law   and  criminal   sanction. 

Its    legislative   objectives    are   to 
pressure   Congress . . . 

.    to  overturn   the   Court's    ruling 
through   a  Constitutional    amendment. 

.    to  block   implementation  of  the 
Court's    decisions  by   attaching   restric- 
tive  anti-abortion   riders    to   a  wide- 
range   of  Congressional   health,    social 
services    and   international    assistance 
bills,   many   of  them  not    related  directly 
to   abortion. 

Constitutional   amendments   have  been 
introduced  in   the   Senate  by  Sen.    James 
Buckley    (R-Cons . -NY) ,    and   in   the  House 
by   Rep.    Lawrence  Hogan    (R-Maryland)    that 
would  extend  to   an  embryo  rights   equal 
to   a   living  human  being.      A  third   amend- 
ment proposed  by   Rep.    William  Whitehurst 
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(R- Virginia)  would  overturn  the  Court's 
rulings  by  returning  the  abortion  deci- 
sion to  the  individual  states,  thereby 
reopening  the  controversy  in  50  state 
legislatures . 

Riders  restricting  abortion  (pending)  : 
~    the  most  recent  example  is  the 
Buckley  Amendment  to  the  Social  Security 
Amendments  of  1973,  passed  in  the  Senate, 
which  would  prohibit  use  of  Medicaid  funds 
to  perform  abortions.   No  such  amendment 
appears  in  the  House  version  of  the  bill. 
If  approved  by  the  House -Senate  Conference 
Committee,  abortions  will  not  be  paid  for 
by  Medicaid  (Title  19).   This  would  dis- 
criminate against  the  poor. 

Can  these  Forces  be  Successful? 

Yes.   Opponents  of  legal  abortion  have 
already  won  Congressional  approval  for  two 
other  amendments  to  non- abortion  related 
bills. 

.  Church  Amendment  (Sen.  Frank  Church, 
D- Idaho)  to  the  Public  Health  Services  Act 
Extension,  which  provides  that  no  indivi- 
dual or  hospital  --  either  public  or  private 
--  may  be  required  to  perform  abortions  or 
sterilizations  as  a  condition  of  receiving 
federal  funds. 

.  Helms  Amendment  (Sen.  Jesse  Helms, 
R-North  Carolina)  to  the  Foreign  Assist- 
ance Act.   Though  deleted  in  the  Senate - 
House  Conference  Committee,  the  final  bill 
includes  language  that  will  seriously 
affect  the  use  of  AID  funds  for  abortion 

services  overseas. 

*  *  *  * 

Characteristic  of  every  major  legis- 
lative initiative  by  the  opposition  so  far 
has  been  the  use  of  tactics  designed  to 
bypass  normal  deliberative  procedures. 
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Amebicans  United  for  Separation  of  Church  and  State, 

Silver  Spring,  Md.,  August  21,  1976. 
Hon.  Birch  Bayh, 

Senate  Subcommittee  on  Constitutional  Amendments, 
U.S.  Senatt,  Washington,  D.C. 

Dear  Senator  Bayh:  While  Americans  United  wanted  very  much  to  testify 
before  your  subcommittee  on  the  various  proposals  to  amend  the  constitution  to 
overturn  the  Supreme  Court's  1973  abortion  rulings,  we  shall  have  to  content 
ourselves  with  submitting  a  brief  written  statement.  Copies  are  enclosed.  We  hope 
that  this  statement  can  be  made  part  of  the  record  of  the  hearings  of  the 
subcommittee. 
Sincerely, 

Edd  Doerr, 
Educational  Relations  Director. 

Statement  of  Americans  United  for  Separation  of  Church  and  State 

To:  Senate  Subcommittee  on  Constitutional  Amendments. 

Subject:  Proposals  to  amend  the  Constitution  to  curtail  abortion  rights. 

Americans  United  for  Separation  of  Church  and  State  is  an  interdenominationa 
organization  founded  in  1947  for  the  sole  purpose  of  defending  religious  liberty 
and  the  constitutional  principle  of  separation  of  church  and  state.  Americans 
United  has  no  position  on  abortion  -per  se.  We  recognize  and  respect  the  wide 
diversity  of  opinion  among  Americans  on  this  subject. 

We  believe  that  the  U.S.  Supreme  Court  resolved  the  legal  controversy  over 
abortion  satisfactorily  in  its  1973  rulings  in  Roe  v.  Wade  and  Doe  v.  Bolton.  These 
rulings  left  the  right  to  make  decisions  regarding  abortion  with  the  individual 
women  concerned  and  their  physicians.  The  right  to  decide  to  terminate  or  not 
to  terminate  a  pregnancy  was  given  constitutional  protection. 

Opposition  to  these  freedom-of-choice  rulings  and  advocacy  of  constitutional 
amendments  to  prohibit  all  or  nearly  all  abortions  stem  primarily  from  the 
belief  held  by  many  persons  that  a  fetus,  even  at  its  earliest  stages,  is  a  human 
person.  As  testimony  before  this  committee  has  made  clear,  this  view  is  held  by 
less  than  a  majority  of  Americans.  It  is  a  primarily  religious  or  philosophical  or 
theological  view  held  by  some  persons  and  rejected  by  others. 

Amending  the  Constitution  to  outlaw  all  or  nearly  all  abortions  would  therefore 
be  the  imposition  by  government  upon  all  persons  of  what  is  essentially  a  religious 
or  theological  doctrine  rejected  by  substantial  numbers  of  Americans.  Such  an 
imposition  would  surely  conflict  with  the  sound  church-state  separation  philosophy 
articulated  by  the  Supreme  Court  in  Everson  (330  U.S.  1  1947)  and  later  ruUngs: 
"Neither  a  state  nor  the  Federal  Government  .  .  .  can  pass  laws  which  aid  one 
religion,  aid  all  religions,  or  prefer  one  religion  over  another."  An  anti-abortion 
amendment  would  be  government  preference  for  one  religious  position  over 
others  and  would  interfere  with  every  woman's  right  to  determine  whether  or 
not  she  will  bear  a  child. 

We  believe  that  the  Subcommittee's  rejection  of  all  proposed  anti-abortion 
amendments  is  in  the  best  interests  of  individual  religious  liberty  and  the  mainte- 
nance of  the  church-state  separation  principle  which  both  undergrids  religious 
liberty  and  minimizes  interfaith  tensions. 

A  Critical  Analysis  of  the  Report  of  the  U.S.  Commission  on  Civil  Rights 

ON  Abortion 

(By  Eugene  Krasicky,  General  Counsel,  National  Conference  of  Catholic  Bishops) 

introduction 

The  U.S.  Commission  on  Civil  Rights  has  not  become  an  instrument  for 
repression  of  civil  rights  it  was  once  designed  to  safeguard.  Through  its  April  1975 
tract,  euphemistically  entitled,  "Constitutional  Aspects  of  the  Right  to  Limit 
Child-bearing",  and  through  the  circumstances  surrounding  the  issuance  of  that 
document,  the  Commission  has  evidenced  its  readiness  to  put  down  the  shield 
of  protector  and  to  take  up  the  sword  of  the  partisan. 

The  Report  proflfered  by  the  Commission  is  remarkable.  It  celebrates  abortion 
with  a  commitment  so  manifestly  complete  that  it  even  calls  for  the  repeal  of 
legislation  designed  to  protect  First  Amendment  guarantees.  An  arm  of  govern- 
ment specifically  concerned  with  the  maintenance  of  civil  rights  has  allowed  its 
preoccupation  with  abortion  to  override  any  sensitivity  to  the  rights  of  the  unborn 
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or  for  the  freedom  of  conscience  of  those  individuals  and  institutions  opposed  to 
participation  in  abortion  procedures  because  of  conscience. 

The  Commission  was  established  as  a  public  body  to  appraise  the  policies  of  the 
federal  government  with  respect  to  civil  rights,  and  to  serve  as  a  reliable  source 
for  legislative  proposals. 

Originally,  jurisdiction  of  the  Commission  was  limited  to  those  deprivations 
grounded  in  discrimination  by  reason  of  color,  religion,  race,  or  national  origin. 
In  1972,  Congress  extended  the  grounds  to  include  sex  based  discrimination. 
However,  the  Congress  did  so  with  the  caveat  that  the  "grant  of  additional 
jurisdiction  should  not  be  allowed  to  cloud  the  other,  important  concerns  of  the 
Commission."  The  Report  submitted  by  the  Commission  not  only  clouds  other 
concerns,  it  literally  obscures  them.  It  exhibits  a  callous  attitude  for  the  rights 
of  the  unborn  child  and  no  consideration  whatsoever  is  given  to  the  rights  of  those 
who  oppose  abortion  procedures  because  of  conscience. 

This  disregard  for  constitutional  guarantees  is  magnified  by  the  manner  in 
which  the  Report  was  used  during  the  Senate  debate  on  the  Bartlett  Amendment. 
The  Bartlett  proposal  would  have  barred  the  use  of  federal  funds  in  payment  for 
elective  abortions.  The  debate  on  this  proposal  took  place  on  April  10,  1975.  A 
member  of  the  Senate  secured  a  letter  from  Arthur  Flemming,  Chairman  of  the 
U.S.  Commission  on  Civil  Rights,  dated  April  9,  1975,  which  specifically  urged 
the  Senate  to  reject  the  proposed  amendment  and  offered  the  then  unreleased 
Report  as  the  basis  for  this  recommendation.  This  Senator  placed  copies  of  this 
letter  on  each  senator's  desk  and  read  portions  of  it  during  the  floor  debate.  The 
Commission  issued  its  Report  four  days  later. 

In  a  very  real  sense,  then,  this  Report  was  a  part  of  the  maneuverings  to  defeat 
the  Bartlett  Amendment  and  its  significance  cannot  be  assessed  apart  from  that 
action. 

REPORT    RECOMMENDS    REPEAL    OF    CONSCIENCE    CLAUSE    AMENDMENT 

One  of  the  primary  requisites  of  a  democratic  society  is  the  right  to  freedom 
of  conscience.  It  is  this  right  of  individuals  within  the  body  politic  which  is  pro- 
tective of  all  other  rights. 

The  right  to  abortion  or  its  more  genteel  formulation  referred  to  in  the  preface 
to  the  Report,  the  "right  to  limit  childbearing",  has  purportedly  been  discovered, 
in  indirect  fashion,  in  the  penumbra  of  the  Constitution.  The  freedom  of  conscience 
on  the  other  hand,  is  guaranteed  in  the  Constitution.  Protection  from  the  violation 
of  conscience,  moreover,  has  been  clearly  established  by  case  law  to  be  an  inviolate 
right  not  originating  in  the  right  to  worship  or  religious  sentiment.  Madison 
referred  to  this  as  the  most  important  of  guarantees  and  his  Memorial  and  xtemon- 
strance  was  issued  to  secure  this  right. 

Immediately  after  the  decisions  in  Roe  and  Doe,  strong  congressional  opinion 
recognized  a  need  for  the  government  to  take  affirmative  measures  to  protect 
the  freedom  of  conscience  of  those  morally  opposed  to  participation  in  abortion 
procedures.  Congressional  awareness  of  this  problem  was,  and  is,  widespread  and 
strongly  felt. 

Further,  the  concern  for  the  protection  of  freedom  of  conscience  is  manifested 
in  the  Roe,  Doe  decisions.  The  Georgia  statute  examined  in  Doe  v.  Bolton  contained 
a  conscience  clause  which  was  approved  by  the  Court.  In  the  face  of  forceful 
congressional  policy,  buttressed  by  compatible  court  decisions,  it  is  indeed  alarm- 
ing to  find  that  the  U.S.  Commission  on  Civil  Rights'  Report  makes  a  direct 
attack  on  the  conscience  clause  amendments. 

The  "conscience  clause"  amendment  prohibits  the  withholding  of  federal  funds 
authorized  by  the  act  from  hospitals,  both  public  and  private,  which  refuse  to 
perform  abortions  or  sterilizations  on  the  basis  of  religious  or  moral  beliefs.  This 
statute  flies  in  the  face  of  the  decisions  in  Doe  and  Roe  governing  access  to  abor- 
tions as  well  as  the  rulings  of  several  federal  and  state  courts  which,  following 
Roe  and  Doe,  have  declared  unconstitutional  the  refusal  of  public  hospitals  to 
permit  the  performance  of  abortions.  Such  refusal,  the  Supreme  Court  has  de- 
cided, is  a  deprivation  of  the  right  to  privacy  and  liberty  in  matters  relating  to 
marriage,  sex,  procreation,  and  the  family;  all  in  violation  of  the  First,  Fourth, 
Fifth,  Ninth,  and  14th  Amendments  to  the  Constitution. 

This  is  an  incorrect  reading  of  Roe  and  Doe.  Moreover,  there  is  evident  in  the 
tone  of  the  Report  more  than  a  failure  to  protect  but  rather  an  active  threat. 
Through  its  Report,  the  Commission  becomes  a  partisan  seeking  to  set  the  weight 
of  its  authority  against  those  whose  rights  are  now  being  protected. 
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This,  of  course,  brings  us  face  to  face  with  the  most  disturbing  aspect  of  the 
Report.  The  Commission  was  formed  to  check  the  evil  of  discrimination  harmful 
to  the  body  politic  (discrimination  because  of  color,  religion,  race  or  national 

The  open  contempt  of  these  civil  rights,  recognized  by  both  the  Supreme  Court 
and  the  Congress,  has  placed  the  Commission  at  odds  with  the  mandate  of  its 
very  existence.  Ironically,  the  Commission's  position  as  guardian  of  these  liberties 
permits  that  body  an  immunity  from  the  very  accountability  which  its  existence 
is  supposed  to  insure  in  others. 

Clearly  the  U.S.  Commission  on  Civil  Rights  has  breached  the  trust  which 
Congress  placed  in  that  body.  A  democratic  government  is  premised,  ultimately, 
on  the  principle  of  accountability.  The  U.S.  Commission  on  Civil  Rights  should 
not  be,  and  indeed  may  not  be,  irresponsible.  The  forthright  contempt  of  the  pro- 
tected First  Amendment  rights  of  individuals  and  institutions  and  the  partisan- 
ship evidenced  by  this  Report  are  matters  far  too  serious  to  be  allowed  to  escape 
congressional  scrutiny.  Congress  must  not  be  its  silence  ratify  the  metamorphosis 
of  the  Commission  into  an  active  partisan  in  derogation  of  that  body's  statutory 
responsibilities  imposed  by  Congress. 

PRO-LIFE    AMENDMENTS    AS    VIOLATIVE    OF    THE    ESTABLISHMENT    CLAUSE    OF    THE 

FIRST  AMENDMENT 

The  presence  of  this  argument  in  the  Report  is  witness  to  the  efficacy  of 
Catholic-baiting  as  a  polemic  device.  The  "theory"  is  not  well  drawn  and  the 
clumsy  presentation  does  little  to  enhance  it.  The  springboard  to  this  exposition 
is  the  well-worn  ruse  that  the  whole  abortion  debate  turns  on  the  question  of  when 
life  begins  and  that  the  only  resolution  of  this  question  is  one  that  is  religious. 

Armed  with  this  insight,  the  Commission  proceeds  to  the  conclusion  that  an 
amendment  to  the  Constitution  which  coincides  with  the  views  of  a  certain 
religious  group  would  constitute  an  establishment  of  religion  and  thereby  impinge 
upon  the  Establishment  Clause. 

".  .  .  (S)o  long  as  the  question  of  when  life  begins  is  a  matter  of  religious  contro- 
versy and  no  choice  can  be  rationalized  on  a  purely  secular  premise,  the  people,  by 
outlawing  abortion  through  the  amending  process,  would  be  establishing  one 
religious  view  and  thus  inhibiting  the  free  exercise  of  religion  of  others." 

The  Commission  makes  a  game  but  hapless  attempt  to  fashion  its  argument  in 
the  context  of  the  tests  used  by  the  U.S.  Supreme  Court  in  the  school  aid  cases. 
The  thin  logic  of  these  decisions  proves  too  elusive  for  the  Commission.  The  Com- 
mission does  not  understand  the  multifaceted  tests  adhered  to  by  the  High  Court 
in  the  resolution  of  the  school  cases.  In  their  place  we  find  such  confused  state- 
ments as:  a         u 

"There  is  no  clearly  secular  legislative  purpose,  there  is  a  primary  effect  that 
advances  certain  religious  institutions;  and  there  would  be  excessive  government 
entanglement  with  religion  in  the  enactment  and  ever  present  in  the  enforcement 
of  the  provisions.  . 

"Furthermore,  whenever  the  involvement  of  religious  groups  in  the  pohtical 
process  surrounding  a  subject  of  governmental  control  is  convincingly  traceable 
to  an  intrinsic  aspect  of  the  subject  itself  in  the  intellectual  and  social  history  of 
the  period,  government  and  religion  have  become  so  excessively  entangled  as  to 
violate  the  First  Amendment." 

Another  landmark  was  reached  with  the  statement  that: 

"There  can  be  no  constitutionally  vaUd  state  objective  in  outlawing  abortion 
in  the  first  trimester  if  the  basis  for  the  prohibition  is  excessively  entangled  with 
a  certain  religious  persuasion  and  no  completely  nonrehgious  basis  for  it  can  be 
fis  0  p  r  t  fii  n  6*  d 

Reflection  upon  this  EstabUshment  Clause  argument  is  difficult,  especially  if 
one  happens  to  be  familiar  with  Constitutional  law.  The  Report  is  such  a  jumble 
of  misconception  as  to  sorely  tempt  the  constitutional  lawyer  to  dismiss  it  out  of 
hand.  Nevertheless,  the  argument  may  well  be  appeaUng  to  those  who  have  no 
legal  training.  ,     ^  • 

The  first  difficulty  with  this  argument  is  that  it  presumes  that  religious  doctrine 
is  the  sole  basis  for  the  controversy  over  the  abortion  issue.  The  Commission 
totally  ignores  the  Supreme  Court's  acknowledgement  in  Roe  that  the  disciplines 
of  medicine  and  philosophy  as  well  as  theology  are  involved  in  the  abortion 
question.  The  Report  focuses  only  on  the  refigious  aspect  and  does  not  evdn 
attempt  to  discuss  the  medical  and  biological  questions  involved.  This  is  consistent 
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with  tho  Commission's  tunnel  vision  approach  in  its  consideration  of  First  Amend- 
niont  isstics.  The  Commission  emphasizes  religion  while  ignoring  other  relevant 
considerations. 

Although  the  question  of  when  life  begins  remains  tu\  important  one,  it  is  un- 
fortunate that  so  nuioh  of  the  controversy  surromiding  this  matter  has  railed 
over  a  non-issue.  The  debate  conccTiis  the  end  of  life,  not  simply  the  beginning  of 
it.  If  th(>  ])rocess  of  life  liiis  not  begun,  then  what  is  it  that  the  physician  does? 
The  "abortion  decision"  is  naught  else  than  the  agnnMuent  Ix'tween  the  woman 
and  th(>  physician  that  unless  something  is  done  to  stoj)  it,  a  child  is  going  to  be 
born.  In  each  abortion  then>  is  a  consensus  between  the  woman  and  her  doctor 
that  a  life  has  begun  within  her. 

Th(>  (^)mmission  s(>eks  to  buttress  this  misconception  with  a  reference  to 
Callahan's  Abortion:  haw,  Choice  and  Moralitjf.  Th(>  chapter  cited  is  entitled  "The 
Sanctity  of  Life"  ;ind  does  not  maintain  that^  opposition  to  ;il)ortion  springs  solely 
from  religious  views.  Rather,  the  chapter  S(>eUs  to  use  the  consensus  regarding 
the  sancity  of  life  as  a  basis  for  addressing  the  abortion  issue,  (^allahan  deals 
with  the  existence  of  a  ccmsensus  on  the  sancity  of  Hfe,  not  with  the  sources  of 
opposition  to  abcirtion.  This  misrepresentation  is  unworthy  us  scholarship  and 
patently  misleading. 

The  Commission  states  that  the  religious  issue  comes  into  play  because  "no 
wholly  secular  n^ison  can  l)e  advanced".  Presumably,  this  statement  is  meant  to 
satisfy  the  secular  purpose  element  of  the  Supreme  Court's  "Establishment"  tests. 

Unfortuiuitely  tlie  (Commission  has  misn\'ul  the  cases.  The  test  it  proposes  is 
more  severe  than  that  requin>d  by  the  C\nirt.  In  fact,  the  extract  of  the  cases 
cited  by  the  Commission  b(>lies  its  interpretation.  The  Supreme  Court  does  not 
requir(>  a  "wholly  secular"  purpose.  The  purpose  nuist  b(>  sudiciently  secular  to 
warrant  the  legislation.  That  purpose  n\ust  b(>  "clearly  secular"  l)ut  certainly  not 
"wholly  secular".  The  Conunission  allows  no  admixture  whereas  the  education 
cases  clearly  do. 

The  meaning  of  the  term  "wholly  secular"  is  not  defined  by  the  Commission  and 
is  far  fri)m  .apparent.  At  one  point  the  Report  states:  "(lovernment  should  ntnther 
require  nor  i)rohibit  abortions  at  any  stage  where  such  legislation  would  be  based 
on  a  question  of  morality  related  to  religious  v.alues".  Laws  relating  to  burglary, 
murder,  rape,  and  street  crimes  are  also  "related  to  religious  values".  Surely,  the 
polemic  has  run  away  with  the  Commission  hvvv  and  it  cannot  be  taken  at  its 
word. 

Th(>  Report  also  midertakes  to  apply  the  entanglement  element  of  the  es- 
tablishment test  and  the  result  is  ludicrous.  \\'h;\t  is  getting  (aitangled?  Where  is 
it  getting  entangled?  The  Report  fails  to  conn>  to  grips  with  some"  l)asic  distinc- 
tions. The  Report  claims  to  deal  with  constitiitional  amendments  and  the  imj)act 
of  thos(>  am(>ndn\ents  upon  other  portions  of  the  Constitution.  If  the  amendment 
succeeds  and  becomes  part  of  the  (Constitution,  is  th(>  government  then  in  danger 
of  l)eco!nii\g  "entangled"  in  the  Constitution?  How  does  one  become  "entangled" 
with  the  (C(»nstitution? 

The  (Conunission  obviously  does  not^  understand  the  distinction  between  the 
(~!overnment  and  the  Constitutioti. 

The  Re|)ort  states  that  the  majority  of  the  Supreme  Court  adopted  the  view 
that  whether  a  fetus  has  life  or  not  is  up  to  each  individual  to  decide.  At  no  point 
in  its  opinion  did  the  Supreme  (\)urt  make  such  a  statement.  In  fact,  the  majority 
in  lioe  refused  to  n>solve  the  question  of  when  life  begii\s  and  it  certainly  did  not 
leave  this  important  decision  up  to  each  individual  as  the  Commission  has  alleged. 
The  Supreme  (^ourt  directly  avoided  the  life  (juestion  .and  instead  focused  on  what 
it  termed  the  j)otential  for  life.  While  tlu>  Sui)reme  (\iurt  should  not  be  compli- 
mented for  avoiding  an  important  question  surrotmding  the  abortion  issue,  it 
also  should  not  be  cliarged  with  saying  what  it  clearly  did  not  say. 

Ultimately,  it  seems  the  mjijor  failing  of  the  (Commission's  "Establishment" 
argunuMit  lies  in  th(>  fact  that  it  was  made  at  all.  The  fact  that  the  value  of  the 
s:inctity  of  life  is  coineidei\tal  with  certain  religious  tenets  is  certainly  not  suf- 
ticient  to  "establish"  a  r(>ligion.  Ironically  enough,  the  passages  in  Callahan  which 
the  Commission  misappropriates  are  useful  to  demonstrate  that  the  value  of 
respect  for  human  life  is  si)  widespread  throughout  the  world,  so  pervasive,  that 
it  can  hardly  l)e  said  to  be  doctrinal  in  nature. 

THK  CRO-HFIO  .XMKNDMKNT  .\S  .\N  INKRINOKMIONT  UPON  THK  KRKR  KXKRCISE  CLAUSK 

The  Commission  contends  that  there  would  also  be  a  deprivation  of  Free 
Exercise  rights. 
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"Thoao  who  advooato  such  an  amendniont  should  clearly  understand  that  they 
would  1)0  compelling  (ivcry  woman  to  accept  the  view  that  a  constitutionally 
l)rotected  person  exists  from  the  'moment  of  conception'  ev(!n  when  such  a  view 
conflicts  with  an  individual  woman's  religious  views,  and  that  they  would  be,  in 
effect,  amending;  the  First  Amendment." 

Obviously,  an  amendment  would  not,  in  itself,  affect  belief.  A  statut*;  or  amend- 
ment which  prohibits  an  act  which  an  individual  may  f(;el  is  njligiously  permissible 
does  not  necessarily  infring(!  upon  th(!  First  Amendment  just  because  it  is  contrary 
to  the  individual's  religious  views.  TIk;  Free;  lOxc.Tcise  Clause  embraces  two  con- 
concepts — fre(?dom  to  believe  and  fniedom  to  act.  The  first  is  absolute;,  but  in  the 
nature  of  things,  the  second  cannot  be.  The  gravamen  of  the;  anti-abortion  pro- 
posals is  the  |)erformance  of  the  abortion  itself  and  not  the;  prohibition  of  a  belief 
in  abortion.  It  is  well  .settled  that  acts  which  are  detrimental  to  the  j)ublic  welfare 
can  be  r(;gulated  even  though  the  acts  regulated  may  involve;  an  exercise  of  a 
religious  belief.  A  prohibition  against  abortion  would  not  infringe  upon  the  Free 
Exercise  Clause  in  any  numncsr. 

Beyond  this,  however,  is  the;  novel  implication  that  abortion  can  have  religious 
significance.  At  page  37  of  the  Report,  the  Commission  speaks  of  abortion  as  "a 
Ijrotected  exercise  of  religion."  Ajjparently,  th(!  Commission  has  recogniz(!d  some 
rather  bizarre  forms  of  worship  and  it  has  accomplished  this  without  any  citation 
of  authority. 

COMMON    LAW    AHOUMENT 

Segments  of  the  Commi.ssion  Report  dealing  with  the  First  Amendment  impact 
of  the  proposals  and  th(!  entire  portion  of  tin;  R(!port  dealing  with  the  Ninth 
Amendment  depend  on  the  recognition  of  a  common  law  right  to  an  abortion. 
Support  for  this  proposition  is  drawn  i)rincipally  from  the  work  of  Cyril  Means  and 
buttressed  by  the  Supreme  Court's  approving  reference  to  those  work.s  in  its  Roe 
decision. 

Despite  the  Supreme  Court's  approbation,  it  is  unclear  that  Mcans's  arguments 
are  probative;  of  "abortional  freedom".  There  is  a  substantial  distinction  between 
uneven  enforcement  of  a  law  and  an  affirmative;  right.  Means,  the  Hui)reme 
Court,  and  now  the;  U.S.  Commission  (jn  Civil  Rights,  have  maintained  that 
women  "enjoyed  rights"  to  abortion.  How  is  it  possible  to  extrapolate  a  handful 
of  :}00  year  old  cases  into  such  a  contention? 

Professor  Robert  Byrn  has  criticized  the  Means  scholarship,  but  this  fact  did 
not  make  its  way  into  the  Commission  Report.  Even  a  slight  veneer  of  objectivity 
would  have  been  sufficient  to  cau.se  the  Commi.ssion  to  note  the  existence  of  this 
criticism  of  Means  and  his  arguments.  Scholarship  would,  of  course,  dictate 
that  the  two  positions  be  fully  laid  out.  Here  the  Commission  does  not  even  feign 
objectivity. 

Leaving  aside  the  question  of  Means'  interpretation  of  the  language  of  the 
ancients,  there  is  still  the  question  of  his  entire  approach.  The  Commi.ssion  and 
the  Supreme  Court  are  witness  to  the  contention  that  Means  purports  to  give  us 
more  than  simply  the  interpretation  of  legal  language.  The.se  "authorities"  wit- 
ness the  fact  that  Means  purports  to  relate  the  practice  of  abortion  in  the  past. 
The  motive  of  this  resort  to  history  is  unclear.  According  to  Albert  Camus  in 
The  Rebel: 

"...  The  movement  of  rebellion  is  founded  ...  on  the  confused  conviction 
of  absolute  right  which,  in  the  rebel's  mind  is  more  precisely  the  impression  that 
he  has  'the  right  to'  .  .  .  Rebellion  cannot  exist  without  the  feeling  that  some- 
where, somehow,  one  is  right." 

Perhaps  it  is  this  curious  need  that  sends  the  Commission,  Means,  et  al,  search- 
ing out  the  past  for  comfort.  When  Means  returns  to  us  from  those  halcyon  days 
he  does  not,  hcjwever,  bring  us  the  fully  integrated  past.  He  brings  us  what  he 
can  use  and  leaves  the  rest  for  others  to  retrieve. 

The  classic  exposition  of  this  type  of  historiography  was  written  by  Herbert 
Butterfield.  His  essay  focused  on  what  he  duby)ed  the  "Whig  Fallacy". 

In  essence,  the  theme  of  his  work  is  that:  "...  When  we  organize  our  general 
history  by  reference  to  the  present  we  are  producing  what  is  really  a  gigantic 
optical  illusion;  and  that  a  great  number  of  the  matters  in  which  history  is  often 
made  to  speak  with  most  certain  voice,  are  not  inferences  made  from  the  past 
but  are  inferences  made  from  a  particular  series  of  abstractions  from  the  past — 
abstractions  which  by  the  very  principle  of  their  origin  beg  the  very  questions 
that  the  historian  is  pretending  to  answer." 

The  Commi.ssion  through  Means  does  not  wish  to  show  us  the  past.  It  wants  to 
use  it.  Those  who  go  to  the  past  to  use  it  inevitably  succumb  to  the  "pathetic 
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fallacy":  "It  is  the  result  of  the  practice  of  abstracting  things  from  their  historical 
context  and  judging  them  apart  from  their  context — estimating  them  and  orga- 
nizing the  historical  story  by  a  system  of  direct  reference  to  the  present." 

Neither  the  Commission  nor  Means  gives  us  the  picture  of  abortion  practices 
during  the  period  to  which  they  refer.  Such  a  history  would  have  to  include 
attendant  medical,  social  and,  yes,  even  religious  practices.  This  history  is  not 
provided.  For  Means  as  well  as  for  the  U.S.  Commission  on  Civil  Rights,  the  past 
is  slave  to  the  present.  This  may  be  effective  polemics  but  it  is  not  history.  The 
historian,  in  Butterfield's  words: 

"...  comes  to  his  labours  conscious  of  the  fact  that  he  is  trying  to  understand 
the  past  for  the  sake  of  the  past,  and  though  it  is  true  that  he  can  never  entirely 
abstract  himself  from  his  own  age,  it  is  nonetheless  certain  that  his  consciousness 
of  his  purpose  is  a  very  different  one  from  that  of  the  Whig  historian,  who  tells 
himself  that  he  is  studying  the  past  for  the  sake  of  the  present.  Real  historical 
understanding  is  not  achieved  by  the  subordination  of  the  past  to  the  present, 
but  rather  by  our  making  the  past  our  present  and  attempting  to  see  life  with 
the  eyes  of  another  century  than  our  own. 

The  argument  that  abortion  rights  were  freer  in  the  past  is  indeed  curious. 
One  is  led  to  wonder  why  it  was  made.  It  seems  clear  that  the  Court,  Means,  and 
the  U.S.  Commission  on  Civil  Rights  see  it  as  being  relevant.  What  is  the  nature 
of  this  relevancy?  Implicit  in  the  argument  is  the  notion  that  the  action  of  a 
thirteenth  century  individual  participating  in  an  abortion  is  somehow  relevant 
to  our  own  time.  Is  this  so?  In  the  first  place,  the  Means  argument  does  not 
demonstrate  that  thirteenth  century  society  ever  embraced  "abortional  freedom". 
Second,  it  is  fallacious  to  suggest  that  those  of  the  twentieth  century  are  free  to 
ignore  available  information  and  to  make  judgments  on  the  basis  of  the  actions 
of  a  small  number  of  those  of  the  thirteenth  century.  In  short,  the  relevancy  of 
the  Means  argument  to  the  abortion  debate  must  turn  on  the  willingness  to  ignore 
the  distinctions  between  our  age  and  the  thirteenth  century.  This,  then,  is  a 
fundamental  error  in  the  common  law  argument  adopted  by  the  Commission. 

The  works  of  Coke  and  Bracton  did  not  contemplate  twentieth  century  science. 
How  is  it  that  the  term  "quickening"  has  so  much  meaning  for  the  Commission 
and  Means  if  they  do  not  advocate  an  approach  to  this  problem  with  thirteenth 
century  science.  What  is  quickening  but  a  measurement,  albeit  crude,  of  the 
development  of  the  unborn  child?  Surely,  the  ability  to  measure  has  advanced 
significantly  since  the  thirteenth  century.  In  fact,  the  ability  to  measure  is  an 
important  aspect  of  the  advance  of  all  science. 

"Empirical  inquiry  has  been  conceived  as  a  process  from  description  to  explana- 
tion .  .  .  the  principal  technique  in  effecting  the  transition  from  description 
to  explanation  is  measurement." 

The  increased  ability  to  measure  has  given  the  twentieth  century  man  a  greater 
appreciation  of  life  as  a  continuum.  One  can  study  the  zygote  and  know  the 
significance  of  the  genetic  package. 

Clearly,  a  full  unraveling  of  a  "significant  strand  of  the  tangled  skein"  would 
have  required  consideration  of  twentieth  century  science.  This  would  have  shown 
that  no  longer  can  you  separate  what  an  organism  is  from  what,  in  its  later  devel- 
opment, it  does.  Admittedly,  any  position  concerning  the  unborn  child  neces- 
sarily involves  important  religious  and  philosophic  considerations.  However, 
this  is  not  to  say  that  science  may  be  ignored,  especially  by  a  government  agency. 
An  unborn  child  has  many  characteristics;  it  becomes,  it  grows,  and  continues 
its  function  until  that  event  known  as  death.  Reliance  upon  scientific  standards 
of  the  thirteenth  century  is  unacceptable. 

Means'  articles  are  simply  not  relevant  to  the  abortion  debate.  Viability  and 
quickening  have  little  to  do  with  a  twentieth  century  scientific  conception  of  the 
nature  of  the  unborn  child.  It  is  clear,  then,  that  the  Commission's  adoption  of 
the  claim  of  a  common  law  right  to  abortion  is  not  definitely  established.  Far 
more  evidence  would  be  needed  to  support  such  a  contention. 

PRO-LIFE    AMENDMENTS    AND    THE   FOURTEENTH    AMENDMENT 

The  Commission's  analysis  of  the  impact  of  the  proposed  constitutional  amend- 
ment on  the  Fourteenth  Amendment  begins  with  the  argument  that  a  redefinition 
of  the  word  "person"  as  u.sed  in  the  Fourteenth  Amendment  will  produce  numerous 
uncertain  difficulties.  The  entire  argument  of  the  Commission  ignores  the  fact 
that  corporations  have  been  deemed  a  legal  person  for  over  100  years.  The  census 
takers  have  not  been  troubled  by  this.  The  application  of  the  other  clauses  or 
amendments  has  not  been  adversely  affected  by  this  corporate  fiction.  Indeed, 
Mr.  Justice  Douglas  in  his  dissenting  opinion  in  Sierra  Club  v.  Morton,  commented 
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on  the  corporation  being  considered  a  "person",  and  sought  to  extend  "person- 
hood"  to  valleys,  Alpine  meadows,  rivers,  lakes,  estuaries,  beaches,  ridges,  trees, 
swampland,  and  even  air,  so  that  each  could  speak  for  the  unit  of  life  that  it  is  a 
part  of  and  which  is  threatened  with  destruction.  Surely,  the  unborn  child  is 
entitled  to  personhood  before  objects  such  as  these.  In  any  event,  it  is  clear  that 
redefinition  of  the  word  person  to  include  an  unborn  child  would  confuse  the 
application  of  various  laws  is  an  alarmist  tactic  with  no  real  basis  in  law. 

The  Commission  suggests  that  the  states'  rights  amendment  which  would 
allow  the  abortion  matter  to  be  dealt  with  by  the  individual  states  would  be 
substantially  ineffective  if  passed.  The  Commission  cites  the  requirement  that 
the  word   "person"   have  imiform,   nationwide  application. 

"Any  statute  passed  under  the  authority  of  such  an  amendment,  which  would 
make  a  fetus  a  person,  would  be  of  no  Federal  constitutional  significance  because 
the  word  'person'  in  the  Federal  Constitution  must  have  a  nationwide  uniform 
interpretation  for  Federal  purposes.  These  purposes  include  such  matters  as 
defining  who  is  a  citizen,  determining  qualification  for  Representatives  and 
Senators,  and  determining  who  shall  be  counted  in  the  census  for  determining  the 
appointment  of  seats  in  the  House  of  Representatives.  Thus,  no  matter  what  a 
State  elected  to  do  in  declaring  a  fetus  a  'person'  for  some  State  law  purposes,  it 
could  not  bind  either  Federal  or  State  courts  in  interpreting  the  word  'person'  in 
the  Federal  Constitution." 

This  assessment  of  the  impact  of  such  an  amendment  ignores  the  fact  that 
under  the  Erie  v.  Tompkins  doctrine,  the  federal  court  applies  the  substantive 
law  of  the  appropriate  forum.  In  all  likelihood,  abortion  matters  would  be  dealt 
with  on  a  strictly  state  level. 

The  portion  of  the  Fourteenth  Amendment  analysis  which  deals  with  the 
"liberty  guarantees"  contains  two  principal  arguments.  First,  the  U.S.  Commis- 
sion on  Civil  Rights  suggests  that  the  states'  rights  amendment  would  force  a 
woman  to  "submit  her  body  to  carry  a  child  to  term  without  her  consent",  thereby 
submitting  her  will  and  personal  liberty  to  another.  In  essence,  the  Commission 
argues  that  the  passage  of  the  states'  rights  amendment  would  result  in  the 
slavery  of  those  women  who  want  abortions.  Underlying  this  analogy  is  the  theory 
that  a  woman  has  an  unlimited  right  to  do  with  her  body  as  she  pleases  and  an 
amendment  prohibiting  abortion  would  interfere  with  her  personal  liberty. 
This  type  of  claim  was  specifically  rejected  by  the  Supreme  Court  in  Roe,  a  fact 
which  the  Report  fails  to  mention. 

The  argument  is  interesting  in  that  it  suggests  that  the  woman  would  be  sub- 
mitting her  will  to  another.  Implicit  in  this  claim  is  the  recognition  that 
"another"  is  a  person. 

The  second  argument  contained  under  the  heading  of  "Liberty"  is  that  the 
states'  rights  amendment  would  allow  the  states  to  order  the  priorities  of  women. 
The  Commission  acknowledges  that  there  have  been  cases  where  an  individual's 
liberty  has  been  constrained  by  the  needs  of  the  state.  In  spite  of  these  authorities, 
the  argument  here  is  that  the  state  is  unable  to  show  a  sufficient  interest  to  warrant 
the  intrusion  upon  the  woman's  privacy  and  that  a  constitutional  amendment 
making  it  possible  for  the  state  to  regulate  abortion  would  be: 

".  .  .  to  coerce  someone  into  having  a  child  before  it  can  be  shown  that  a  greater 
risk  to  maternal  health  exists  or  that  a  fetus  is  present  and  viable  does  not  seem 
to  threaten  the  whole  society.  The  choice  is  in  the  realm  of  morality,  not  law. 
Shall  an  entity  for  which  the  question  of  life  is  not  settled  take  precedence  in 
protection  under  the  law  before  a  born  alive  person?" 

After  a  thorough  discussion  of  the  need  to  protect  women  from  impositions  of 
this  type,  the  Commission  concludes  that: 

"No  purpose,  except  an  extra-constitutional  religious  one  or  the  intent  to 
breed  litigation,  could  be  served  by  deliberately  making  a  factor  that  is  largely 
undeterminable  a  part  of  fundamental  law." 

The  Commission  then  deals  with  the  Equal  Protection  Clause.  The  initial 
argument  here  is  that  the  states'  rights  amendment  would  have  the  effect  of 
penalizing  poor  women. 

"Unlike  the  poor  woman,  the  private  patient  of  financial  means  and  education 
was  often  able  to  persuade  her  physician  that  she  qualified  for  a  legal  abortion 
under  the  then  available  limited  circumstances,  usually  on  psychiatric  grounds. 
When  the  woman  of  means  could  not  obtain  an  abortion  in  her  own  State,  she 
purchased  a  plane  ticket  to  a  foreign  country  or  a  State  with  liberalized  abortion 
laws,  or  placed  her  life  in  the  nonprofessional  hands  of  persons  willing  to  evade 
the  law  for  financial  gain.  Restrictive  abortion  laws  can  be  and  have  always 
been  evaded." 
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The  rationale  of  this  argument  has  seen  much  public  exposure.  The  difficulty 
with  it  is  the  fact  that  the  same  can  be  said  of  any  criminal  statute.  An  individual 
who  has  the  advantage  of  resources  is  definitely  better  equipped  to  plan  and  exe- 
cute a  criminal  project  than  an  indigent  who  must  rely  solely  on  his  cunning 
and  brute  force.  Of  course,  we  do  not  repeal  the  laws  against  burglary  and  murder, 
etc.,  because  of  this  inequity.  Nor  do  we  repeal  the  laws  because  the  police  are 
unable  to  catch  all  of  those  who  have  committed  crimes. 

The  Commission  cites  Boddie  v.  Connecticut,  as  standing  for  the  proposition 
that  there  can  be  no  economic  discrimination.  This  case  held  only  that  the  state 
must  pay  the  filing  fees  of  an  indigent  person  in  divorce  proceedings.  At  best, 
it  is  a  narrow  precedent  and  the  court  makes  it  clear  that  the  only  reason  for  the 
decision  was  that  the  state  was  the  source  of  the  need  to  seek  judicial  process 
in  obtaining  a  divorce.  In  a  sense,  the  state  was  a  party  to  the  action  by  virtue  of 
the  fact  it  required  judicial  process  for  divorce.  This  is  hardly  true  with  abortion 
regulation. 

In  considering  the  First,  Ninth,  and  Fourteenth  Amendment  arguments,  the 
Commission  reveals  a  woeful  lack  of  knowledge  of  the  fact  that  under  Article  V  of 
the  U.S.  Constitution,  the  people  of  the  United  States  have  the  fundamental 
right  to  amend  their  Constitution.  To  imply,  as  the  Commission  does,  that  the 
exercise  of  this  constitutional  right  somehow  undermines  the  Constitution 
is  patently  absurd. 

The  purpose  of  Article  V  is  to  give  the  people  the  means  to  amend  their  Con- 
stitution when  they  deem  it  necessary.  Article  V  supplies  the  essential  tools  to 
make  the  necessary  changes  in  the  Constitution.  The  Commission  implies  that  a 
constitutional  amendment  aimed  at  nullifying  the  Supreme  Court  abortion 
decisions  in  Roe  and  Doe  is  somehow  invidious  when  it  states  that  such  an 
amendment  would  undermine  the  civil  rights  fabric  of  the  Constitution.  The 
American  people  have  the  right,  if  not  the  duty,  to  rectify  an  erroneous  decision 
of  the  Supreme  Court.  When  the  Supreme  Court  engages  in  social  engineering 
through  the  use  of  raw  judicial  power,  and  creates  new  rights  not  heretofore  found 
in  the  Constitution,  as  it  did  in  Roe  and  Doe,  the  only  recourse  left  to  the  America 
people  is  the  amendment  process.  We  note  that  this  process  was  used  to  overturn 
the  effects  of  the  infamous  Dred  Scott  decision,  which  has  been  likened  to 
the  abortion  decisions.  This  is  the  process  which  must  be  utilized  to  offset  the 
equally  infamous  Roe  and  Doe  decisions. 
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PREFACE 

Contraceptive  Technology  is  written  with  four  objectives  in  mind: 
to  educate,  to  inform,  to  create  an  awareness  and  to  provide  a  resource. 
First,  it  is  our  hope  that  we  will  educate  those  involved  in  the  primary 
delivery  of  family  planning  services,  be  they  medical  students, 
physicians,  nurse  clinicians  or  paraprofessional  health  workers. 
Secondly,  it  is  our  desire  to  inform  those  with  an  interest  in  family 
planning  of  innovations  made  in  the  methods  of  birth  control  and  in 
the  delivery  of  family  planning  services.  Thirdly,  we  wish  to  create  an 
awareness  within  the  health  community  of  the  services  that  are 
available  to  couples  wanting  to  control  their  fertility.  And  fourthly,  by 
creating  this  awareness,  to  make  every  physician's  office  a  resource 
for  family  planning  information. 

We  would  like  to  see  all  physicians,  regardless  of  specialty  or 
interest,  either  provide  primary  family  planning  services  or  be  able  to 
refer  patients  to  sources  for  information  and  services. 

This  seventh  edition  of  Contraceptive  Technology  was 
undertaken  in  order  to  update  the  contraceptive  section  and  to  add  two 
other  major  family  planning  areas  namely  sterilization  and 
pregnancy  termination.  This  leaves  only  one  of  the  major  areas  of  a 
family  planning  program  uncovered  that  of  infertility.  Because  of  the 
complexities  of  infertility,  we  have  chosen  not  to  include  it  in  this 
edition. 

The  focus  of  this  manual  continues  to  be  the  preparation  of  in- 
formation for  the  family  planning  professional  or  student.  This  is  in 
contrast  to  a  companion  publication.  The  Joy  of  Birth  Control,  which 
will  utilize  some  of  the  material  in  Contraceptive  Technology  and  tran- 
slate it  into  a  format  for  use  by  patients.  Joy  will  be  ready  for 
publication  in  the  near  future. 

Over  the  past  several  years  there  have  been  too  many  contributors  to 
mention  all  of  them  by  name.  They  include  a  cross  section  of  United 
States  family  planners.  To  all,  we  are  deeply  indebted.  We  would, 
however,  like  to  give  particular  thanks  in  this  edition  to  Drs.  Henry 
Kahn  (Atlanta)  and  Donald  Moore  (Baltimore  and  Los  Angeles)  who 
provided  extensive  editorial  suggestions.  We  also  received  suggestions 
and  criticisms  this  past  year  from  the  following  individuals  whom  we 
would  like  to  thank:  Ms.  Stephanie  Mills  (San  Francisco),  Dr.  Richard 
Dickey  (New  Orleans),  Dr.  Jacob  Adams  (Atlanta),  Ms.  Felicia  Guest 
(Atlanta),  Dr.  Edwin  Dale  (Atlanta),  Dr.  Barbara  Orlans 
(Washington,  D.C.),  and  Dr.  Malcolm  Potts  (London). 


This  edition  of  Contraceptive  Technology  has  lost  one  of  its  sup- 
porters, contributors,  and  great  friends  —  Dr.  Alan  F.  Guttmacher, 
who  died  March  18,  1974.  This  edition  is  dedicated  to  his  memory. 


Robert  A.  Hatcher,  M.D.  Gary  K.  Stewart,  M.D. 

Director,  Emory  University  Medical  Director,  Planned  Parenthood 
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Bieast 
self-examinatioii 

KEY  ROLE 
OF  THE  PHYSKIAN 


item: 

Breast  cancer  is  a  major  concern  of  American  women, 
according  to  a  recent  Gallup  study  conducted  for  the  Ameri- 
can Cancer  Society. 

item: 

Although  aware  that  early  discovery  improves  the  chances  of 
cure,  and  that  BSE  can  lead  to  early  discovery,  fewer  than 
1  in  S  women  practice  BSE,  and  only  half  have  an  annual 
breast  examination  by  a  physician. 

item: 

Only  35%  of  all  women  polled  reported  that  a  physician  had 
ever  raised  the  subject  of  breast  self-examination,  and  only 
24%  had  received  instruction  from  the  physician  on  how  to 
do  it.  Even  among  women  who  regularly  see  a  gynecologist, 
only  34%  had  been  instructed  on  BSE. 

item: 

But,  among  women  who  received  personal  instruction  from 
their  physicians,  the  overwhelming  majority  (92%)  practiced 
BSE  during  the  preceding  year. 

The  Gallup  study  revealed  that,  far 
more  important  than  increasing 
awareness  of  breast  self-examina- 
tion, is  the  problem  of  inducing 
women  to  practice  it  regularly.  The 
physician  plays  a  key  role  in  this— 
by  teaching  women  the  correct 
technique,  and  instilling  in  them  the 
confidence  that  will  assure  their 
continued  practice  of  BSE. 
The  American  Cancer  Society  gives 


major  emphasis  to  breast  cancer 
through  research  and  a  vast  array 
of  public  educational  materials,  de- 
signed to  give  women  life-saving 
information  about  the  disease.  Our 
latest  approach  is  via  a  pioneering 
television  film  starring  Jennifer 
O'Neill,  "Breast  Cancer:  Where  We 
Are."  Where  we  will  be  in  a  few 
years  will  certainly  hinge  on  our 
joint  efforts. 


American  Cancer  Society  < 


Used  with  Permission  of  The  American  Cancer  Society 
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I_  PRINCIPLES  OF  FAMILY  PLANNING 

A  number  of  principles  guide  us  as  we  deliver  family 
planning  services,  whether  we  are  nurses,  physicians,  medical 
students,  aides,  or  counselors: 

1.  Voluntary  family  planning  is  an  important  health 
measure.  Each  physician,  regardless  of  specialty,  must  keep 
family  planning  in  mind.  The  psychiatrist  caring  for  a  patient 
with  a  postpartum  depression  must  be  sure  that  a  second 
pregnancy  does  not  quickly  follow  the  one  which  produced  such 
a  negative  response.  The  pediatrician  or  internist  must  be 
aware  of  the  fertility  desires  of  his  or  her  patients  and  must  be 
aware  of  the  complications  of  methods  of  fertility  control 
patients  are  using.  The  availability  of  information  about 
voluntary  family  planning  as  a  health  measure  must  be 
improved. 

2.  Services  must  be  delivered  in  a  private  and  dignified 
setting.  Family  planning  services  require  pelvic  examinations 
and  deal  with  a  patient's  sexuality.  They  are  therefore  more 
complicated,  more  embarrassing,  and  more  intimate  than  other 
preventive  medical  measures.  A  question  which  can  help  us  in 
deciding  how  each  procedure  should  be  performed  in  a  family 
planning  clinic  is,  "How  would  I  want  to  receive  these 
services?" 

3.  Avoid  referring  to  "good  methods  of  birth  control"  and 
"bad  methods  of  birth  control." The  "best  method"  is  often  the 
one  that  makes  the  couple  feel  most  natural  and  most  com- 
fortable. 

4.  Encourage  male  participation  in  the  family  planning 
program.  Family  planning  programs  can  offer  counseling, 
condoms,  education  on  rhythm,  vasectomy  referrals,  infertility 
services,  and  sex  education  for  men  and  can  encourage  men  to 
share  responsibility  for  fertility  control. 

5.  Listen  to  your  patients.  The  patient's  feelings  will 
influence  his  or  her  effectiveness  as  a  contraceptor.  As 
members  of  a  Patient  Advisory  Council,  patients  can  help  us 
make  important  decisions  about  how  to  provide  services. 

6.  Family  planning  information  should  be  available  to 
persons  in  a  manner  which  preserves  their  anonymity.  Printed 
materials,  radio,  television  and  movies  could  all  be  used  more 
effectively  to  share  family  planning  information  in  a  way 
which  would  guarantee  the  patient's  anonymity. 
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7.  Family  planning  clinics  can  provide  many  non- 
contraceptive  services  to  patients.  Pap  smears,  urinalyses, 
hematocrits,  blood  pressures,  rubella  and  sickle  cell  screening, 
pregnancy  testing,  infertility  evaluation,  nutritional 
counseling,  VD  screening,  and  follow-up  questions  on  past 
medical  and  surgical  problems  with  referrals  when  necessary 
are  among  the  non-contraceptive  services  a  clinic  can  extend  to 
patients.  Clinics  can  also  help  families  deal  more  effectively 
with  the  health  problems  of  their  children. 

8.  It  is  no  longer  a  mystery  how  teenagers  become 
pregnant.  Society  must  provide  family  planning  programs 
with  a  clear  mandate  to  communicate  with  teenagers  about 
sexuality  and  to  extend  family  planning  services  to  each 
sexually  active  teenager  who  wishes  to  avoid  unplanned, 
unwanted  pregnancy.  Most  teenagers  coming  to  family 
planning  programs  have  already  decided  to  be  sexually  active. 

9.  Population  concerns  have  noplace  in  a  family  planning 
program.  Family  planning  programs  provide  services  to 
patients  desiring  to  control  their  own  fertility.  Our  patients  do 
not  come  to  our  clinics  because  of  any  concern  for  world 
population.  Patients  are  easily  antagonized  by  the  association 
of  their  medical  clinic  with  population  stabilization.  The 
purpose  of  family  planning  is  to  provide  a  voluntary  health 
service  to  those  who  choose  it. 

10.  Abortions  are  safer  when  done  early  in  pregnancy.  As 
legal  abortion  becomes  a  practical  reality,  couples  must  get  this 
message:    Seek    help    quickly    if   you    suspect    pregnancy. 
Antepartum  care  is  also  more  effective  if  it  is  initiated  early  in 
pregnancy. 

11.  Abortion,  sterilization,  and  infertility  evaluation  are 
vital  parts  of  a  comprehensive,  voluntary  family  planning 
program. 

12.  Family  planning  services  should  be  available  to  every 
individual  in  our  society.  Historically,  in  most  cities  and  in 
most  countries,  contraceptive  services,  sterilization  and  legal 
abortions  have  been  available  to  the  well-to-do  before  becoming 
available  to  the  poor. 

13.  Protection  of  information  on  individuals  in  data 
systems  must  be  provided  and  maintained  with  the  same  care 
that  is  given  to  confidential  medical  records. 

14.  We  cannot  assume  that  every  individual  coming  to  a 
family  planning  clinic  is  there  for  contraception.  Patients  may 
be  there  for  a  Pap  smear,  breast  exam,  vaginal  infection,  V.  D. 
test,  or  to  have  an  infertility  problem  evaluated.  They  may  be 
practicing  abstinence  and  have  no  current  need  for  con- 
traception. 
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II.  A  STATEMENT  ON  BEHALF  OF  VOLUNTARY 

FAMILY  PLANNING 

Jacob  B.  Adams,  M.D.,  M.S.P.H. 

Voluntary  family  planning  is  characterized  by  two 
important  aspects.  The  decision  to  control  one's  own  fertility 
must  always  be  a  voluntary  one,  and  its  aim  should  forever  be 
the  improvement  of  health. 


FAMILY  PLANNING  MEANS  BETTER  HEALTH 

The  World  Health  Organization  (WHO)  defines  health  as 
"A  state  of  complete  physical,  mental,  and  social  well-being 
and  not  merely  the  absence  of  disease  or  infirmity."  In  this  dis- 
cussion of  family  planning,  the  above  definition  of  health  by 
WHO  has  been  adopted. 

One  of  the  important  health  indices  of  family  planning 
relates  to  the  need  for  lowering  infant  mortality,  and 
decreasing  maternal  morbidity  and  mortality.  This  need  can  be 
met  by  better  spacing  of  wanted  pregnancies  and  prevention  of 
unwanted  pregnancies.  Particular  attention  should  be  paid  to 
women  of  high  risk  groups  and  those  with  high  parity. 

In  a  study  of  the  health  and  social  consequences  of  teenage 
pregnancy.  Dr.  Nicholas  H.  Wright  of  The  Population  Council 
found: 


1 .  Maternal  mortality  rates  for  mothers  under  20  are  about 
30  percent  higher  than  for  mothers  age  20-24.  Maternal 
deaths  associated  with  toxemia  and  septic  abortion  are  50 
percent  higher  for  women  under  20. 

2.  The  late  fetal  death  ratios  among  mothers  under  20  are 
15  percent  higher  than  among  mothers  20-24  and  rise 
rapidly  with  increasing  parity. 

3.  The  baby  of  a  teenage  mother  has  a  30  percent  increased 
risk  of  dying  before  its  first  birthday. 

4.  Prematurity  among  young  mothers  under  20  is  36 
percent  higher  than  mothers  20-24. 

5.  A  large  proportion  of  women  seeking  legal  abortions  are 
not  using  birth  control.  This  is  especially  true  for  teenage 
women. 

6.  Infant  mortality  in  older  mothers  increases  sharply 
after  age  40  and  after  the  fifth  child. 
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THERE  ARE  FAR  TOO  MANY  UNPLANNED 
PREGNANCIES 


Dr.  Ronald  S.  Kahan  has  stated  that  the  goal  of  family 
planning  is  to  give  each  woman  the  knowledge  and  means  to 
determine  how  many  children  she  will  bear  and  when  they  will 
be  born.  Dr.  Kahan,  in  a  paper  presented  at  the  Annual  Meeting 
of  APHA  in  November,  1973,  reported  on  the  problem  of 
unplanned  pregnancy  at  a  large  urban  hospital.  This  study 
showed  that  of  3,977  pregnant  indigent  women  seen  at  Grady 
Hospital  in  Atlanta  in  the  first  six  months  of  1972,  94.7  percent 
provided  information  on  whether  their  present  pregnancy  was 
planned.  Five  out  of  every  6  pregnancies  had  not  been  planned. 
Among  women  who  had  not  planned  on  pregnancy,  71.3 
percent  of  blacks  and  75.8  percent  of  whites  were  using  no  con- 
traception. Of  those  less  than  17  years  old,  86.1  percent  had  not 
contracepted. 


Another  study  which  showed  how  often  women  fail  to  control 
their  family  size  was  the  1967  Atlanta  Family  Planning  Survey 
by  Carl  W.  Tyler,  Jr.,  M.D.  The  subjects  of  this  study  were  368 
women,  ages  15-44,  all  living  in  lower  socioeconomic  areas  in 
the  city  of  Atlanta.  Some  of  the  findings  of  this  study  were: 


1.  Although  the  desired  number  of  children  was  about 
three,  by  the  end  of  the  childbearing  years  the  average 
subject  had  over  five  children  (5.4). 

2.  About  38  percent  of  the  women  had  never  used  any  kind 
of  contraception,  and  only  42  percent  of  the  women 
interviewed  were  currently  using  any  method  of  birth 
control. 


The  findings  of  the  aforementioned  studies,  although  done 
on  patients  in  lower  socioeconomic  groups,  yield  definite  im- 
plications for  voluntary  family  planning  for  all  persons, 
regardless  of  socioeconomic  grouping. 

Voluntary  family  planning  is  one  way  to  improve  the 
health  and  happiness  of  families.  The  welfare  of  communities 
depends  in  a  large  part  on  making  sure  that  family  planning 
services,  such  as  contraceptive  services,  sterilization,  and 
abortion,  are  easily  available  to  all  and  to  ensure  that  every 
child  is  wanted. 
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MENSTRUAL    CYCLE 

interrelations   among   pituitary,  ovary  and    uterus 
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III.  THE  MENSTRUAL  CYCLE 

The  average  menstrual  cycle  lasts  28  days.  If  one  considers 
the  changes  that  occur  in  the  uterus,  the  cycle  may  be  divided 
into  three  phases:  1)  the  menstrual  phase  2)  the  proliferative 
phase  and  3)  the  secretory  phase.  If  one  uses  the  ovary  as  a 
reference,  two  phases  are  evident:  1)  the  follicular  phase, 
corresponding  to  the  menstrual  and  proliferative  phase  in  the 
uterus  and  2)  the  luteal  phase,  corresponding  to  the  secretory 
phase. 

The  menstrual  phase  begins  on  the  first  day  of 
menstruation  and  is  designated  day  one  of  the  cycle.  The 
shedding  of  the  endometrial  lining  is  the  result  of  declining 
levels  of  estrogen  and  progesterone  in  the  late  luteal  phase.  The 
average  menstrual  phase  lasts  five  days. 

As  these  changes  are  occurring  in  the  uterus,  several 
follicles  in  the  ovary  under  the  influence  of  the  pituitary 
hormone  FSH,  begin  to  grow.  FSH  secretion,  like  the 
endometrial  shedding,  is  brought  about  by  declining 
progesterone  and  estrogen  levels  in  the  late  luteal  phase. 
Although  FSH.  stimulates  growth  of  several  follicles,  usually 
only  one  ruptures  (ovulates)  and  forms  a  corpus  luteum.  The 
others  degenerate  and  become  atretic  follicles.  The  developing 
follicles  are  responsible  for  the  release  of  estrogen  (and  very  low 
levels  of  progesterone)  that  rebuild  the  endometrium  after 
menstruation. 

As  a  result  of  increasing  levels  of  estrogen  from  the 
developing  follicle,  the  uterus  enters  a  period  of  growth.  This  is 
the  proliferative  phase,  lasting  from  day  6-14.  This  phase  is 
characterized  by  increasing  levels  of  estrogen,  endometrial 
thickening,  growth  of  uterine  glands,  and  proliferation  of 
uterine  vessels.  Although  the  proliferative  phase  is  typically 
given  as  lasting  from  day  6-14  of  the  cycle,  there  is  a  great  deal 
of  variation.  In  general,  it  may  be  said  that  this  phase  begins 
with  the  cessation  of  menstruation  and  ends  with  ovulation. 

At  midcycle,  day  14,  a  large  amount  of  LH  is  released  from 
the  pituitary  —  the  LH  surge.  The  high  level  of  ovarian  estrogen 
at  this  time  is  probably  responsible  for  the  surge.  The  LH  surge 
is  responsible  for  three  changes:  1)  a  final  stage  of  growth  of  the 
folhcle,  2)  ovulation,  and  3)  formation  of  the  progesterone  and 
estrogen  secreting  corpus  luteum  from  the  ruptured  follicle. 

Ovulation  marks  the  end  of  the  foUicular  (proliferative) 
phase,  an  estrogen  dominated  system,  and  the  beginning  of  the 
luteal  (secretory)  phase,  a  progesterone  dominated  system.  The 
duration  of  the  luteal  phase  is  more  constant  than  the  follicular 
phase,  lasting  13-14  days. 

The  corpus  luteum  is  responsible  for  the  progesterone  and 
estrogen  secreted  during  the  luteal  (secretory)  phase.  Under  its 
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influence  the  endometrium  becomes  thicker,  the  uterine  glands 
branch,  and  the  secretory  function  of  these  glands  begins.  The 
secretory  capacity  of  the  corpus  luteum  is  under  the  control  of 
LH  in  the  non-pregnant  female  and  under  the  control  of  HCG 
(human  chorionic  gonadotropin)  in  the  pregnant  female.  If 
pregnancy  does  not  occur,  the  corpus  luteum  begins  to 
degenerate  around  day  22.  This  is  followed  by  a  drop  in 
progesterone  and  estrogen  levels  that  cause  the  endometrial 
shedding.  Menstruation  occurs  and  the  cycle  is  repeated.  If 
pregnancy  occurs,  the  integrity  of  the  corpus  luteum  is  kept 
intact  by  the  luteotropic  hormone  of  pregnancy,  HCG.  HCG  is 
secreted  by  the  developing  placenta  within  a  week  of 
conception.  Six  to  eight  weeks  into  the  pregnancy,  when  the 
placenta  has  fully  realized  its  own  capacity  to  secrete 
progesterone  and  estrogen,  pregnancy  can  usually  be 
maintained  without  the  aid  of  the  corpus  luteum.  At  this  time 
luteal  function  gradually  decreases  and  the  corpus  luteum 
degenerates. 

Recent  evidence  indicates  that  the  pituitary  itself  is  under 
the  control  of  the  ovarian  hormones  and  the  hypothalamus. 
This  control  is  mediated  through  the  secretion  of  FSH  releasing 
factor  (FSH-RF)  and  LH  releasing  factor  (LH-RF)  which  in  turn 
stimulates  the  pituitary  to  release  FSH  and  LH  respectively. 
The  hypothalamus  is  probably  under  the  control  of  the  ovarian 
hormones  estrogen  and  progesterone  via  negative  feedback 

mechanisms. 

The  menstrual  history  is  often  the  foundation  for  choosing 
a  contraceptive  method.  Likewise,  in  follow-up  interviews,  the 
menstrual  history  during  the  period  of  contraception  is  useful 
in  determining  if  the  patient  is  tolerating  the  present  method  of 
birth  control  well.  The  following  are  suggested  questions  which 
may  find  use  in  the  family  planning  environment: 

-  How  old  were  you  when  you  first  started  having 

menstrual  periods? 

-  When  was  your  last  menstrual  period? 

-  How  many  days  do  your  periods  last?  Have 

you  missed  any  periods?  Does  your  cycle 
vary  in  duration  from  month  to  month? 

-  Do  you  have  cramping  with  your  periods? 

If  so,  how  severe  are  they? 

-  Do  your  periods  usually  last  more  than  seven 

days  or  do  you  soak  more  than  five  pads  per  day? 

-  Do  you  ever  have  bleeding  between  periods? 

-  Do  you  often  have  pain  in  midcycle  (ie. 

the  pain  of  ovulation  or  mittelschmerz)? 

-  Do  you  experience  any  premenstrual  depression, 

headache,  anxiety,  weight  gain,  ankle  edema, 
breast  tenderness  or  fullness? 
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IV.  PREGNANCY  TESTING 

Early  determination  of  pregnancy  allows  the  opportunity 
for  adequate  counseling  and  planning  for  either  pregnancy 
continuance  or  discontinuance.  The  earlier  this  is  done,  the 
greater  the  chance  for  a  satisfactory  outcome.  It  is,  therefore, 
incumbent  for  all  family  planners  to  make  this  service 
available  for  such  patients  and  to  understand  the  "pregnancy 
test"  to  avoid  errors. 

The  fertilized  ovum  travels  through  the  oviduct  to  the 
uterus.  Upon  reaching  the  uterus,  the  syncytiotrophoblast 
attaches  to  the  endometrium  and  assists  in  placental 
development.  During  the  transport  and  at  about  the  time  of 
implantation,  levels  of  Human  Chorionic  Gonadatropin  (HCG) 
are  secreted.  As  early  as  the  sixth  to  eighth  day  from  ovulation, 
this  has  been  detected  by  radioimmunoassay  of  serum.  This 
HCG  serves  to  maintain  the  vital  steroidogenesis  of  the  corpus 
luteum  until  approximately  the  ninth  to  tenth  week  of 
gestation,  at  which  time  placental  steroidogenesis  is  well 
established. 

Serum  tests,  utilizing  prepared  kits,  will  soon  be  available 
which  will  utilize  the  radioimmunoassay  technique.  They  are 
reported  to  be  extremely  sensitive  and  accurate,  but  have  the 
disadvantage  of  requiring  a  radiation  counting  device  to  read 
them.  This  would  be  useful,  however,  in  a  specialized 
laboratory  setting  particularly  relating  to  diagnosis  of  an 
ectopic  pregnancy,  a  very  early  pregnancy  or  in  some  abortion 
follow-up  patients. 

Urine  tests  which  can  be  quickly  done  with  a  high  degree  of 
accuracy  are  those  most  commonly  used  in  clinical  practice 
today.  Most  manufacturers  claim  that  HCG  can  be  detected  by 
these  tests  at  42  days  from  onset  of  the  last  menstrual  period  but 
tests  may  become  accurately  positive  by  35  days  from  the  last 
menstrual  period. 

Various  alterations  of  a  hemagglutination-inhibition 
reaction  in  which  the  HCG  in  the  urine  will  inhibit  an 
agglutination  reaction  between  HCG-coated  red  cells  and  the 
anti-sera  form  the  basis  for  these  tests.  (Some  methods  replace 
the  red  cells  with  latex  particles  in  which  case  it  would  become  a 
latex  agglutination-inhibition'  reaction.)  The  direct  test  uses  a 
direct  latex-agglutination  combination. 

Indirect  Tests  (2  Step  Tests) 

Pregnant  (positive  test)  —  no  agglutination  present 
Non-Pregnant  (negative  test)  —  agglutination 

Direct  Tests  (1  Step  Tests) 
Pregnant  (positive  test)  —  agglutination 
Non-Pregnant  (negative  test)  —  no  agglutination  present 
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It  is  very  important  to  know  the  type  of  test  being  used  and 
to  note  the  instructions  each  time  a  test  is  performed.  If 
possible,  each  pregnancy  test  should  be  confirmed  with  patient 
history  and  pelvic  examination. 

Some  causes  of  false  urine  pregnancy  test  results  are  listed 
below: 


False  Negatives 

Error  in  reading 

Too  early  or  too  late  in 

pregnancy 
Urine  too  dilute 
Urine  stored  too  long  at 

room  temperature 
Threatened  abortion 
Ectopic  pregnancy 
Too  much  anti-serum 


False  Positives 

Error  in  reading 

Proteinuria 

Hematuria 

Hydatidiform  mole 

Chorionepithelioma 

Premature  menopause 

Mixed  epithelioma  (testicular) 

Undifferentiated  lung  cancer 

Ovarian  teratoma 

Persistent  corpus  luteum  cysts 

Thyrotoxicosis 

Tubo-ovarian  abcesses 

Drugs: 

Aldomet    Marijuana 

Thorazine    Methadone 

Stelazine 

Mellaril     Aspirin  in  large  doses 

Perimenopausal  women 


V.  CONTRACEPTIVE  EFFECTIVENESS 

"How  effective  is  my  method  of  birth  control?"  This  is  one  of 
the  questions  most  frequently  asked  by  contraceptive  users. 

Those    responding    often    give    misleading,    inconsistent 
answers.  For  example,  consider  the  following  responses  to  the 
question,  "How  effective  is  X  method  of  birth  control?" 
.  "Pills  are  99.9%  effective.  Next  to  sterilization  they  are  the  best 
thing  we  have.  They  are  almost  100%  effective." 
.  "Intrauterine  devices  are  97-98%  effective." 
.  "Condoms  are  only  80%  effective." 
.  "Diaphragms  are  about  75%o  effective." 
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The  person  receiving  these  answers  would  assume  vast 
differences  in  the  effectiveness  of  pills  and  diaphragms,  for 
example.  The  person  who  has  provided  these  answers  has  done 
what?  He  or  she  has  given  the  theoretical-effectiveness  of  pills 
and  lUDs  and  the  use-effectiveness  of  condoms  and 
diaphragms.  THIS  IS  A  CLASSIC  EXAMPLE  OF  THAT 
BASIC  RULE  OF  BIOSTATISTICS  -  STATISTICS  CAN  BE 
MADE  TO  SAY  WHAT  YOU  WANT  THEM  TO  SAY.  Anyone 
choosing  condoms  or  the  diaphragm  in  the  face  of  these  statis- 
tics would  have  to  be  quite  strongly  motivated  to  avoid  the  use 
of  lUDs  or  pills.  The  theoretical-effectiveness  of  any  method  is 
the  maximum  effectiveness  of  that  method  ...  its  effectiveness 
when  used  without  error  —  when  used  perfectly  —  when  used 
exactly  according  to  instructions. 

On  the  other  hand,  use-effectiveness  takes  into 
consideration  all  users  of  a  method  —  those  who  use  the  method 
without  error  and  those  who  are  careless.  Most  of  us  are  careless 
from  time  to  time.  Most  of  us^  including  physicians  and  family 
planning  staff  as  well  as  patients,  would  be  wise  to  study  the 
use-effectiveness  of  the  method  we  are  considering  using. 

IMPORTANT  NOTE:  IN  ANSWERING  THE  QUESTION, 
"HOW  EFFECTIVE  IS  EACH  OF  THESE  METHODS  OF 
BIRTH  CONTROL?"  BE  CONSISTENT.  DON'T  MISLEAD 
THE  POTENTIAL  USERS  OF  METHODS  OF  BIRTH 
CONTROL  BY  PROVIDING  THEORETICAL- 
EFFECTIVENESS  RATES  FOR  YOUR  FAVORITE 
METHODS  AND  USE-EFFECTIVENESS  RATES  FOR  THE 
METHODS  YOU  HOPE  PATIENTS  WILL  NOT  CHOOSE. 

One  of  the  most  important  principles  in  delivering  family 
planning  services  might  be  summarized  as  follows:  The  "BEST 
METHOD"  of  birth  control  is  often  the  one  that  makes  a  couple 
feel  most  natural  and  most  comfortable. 

Often  in  this  manual  two  methods  of  contraception  are 
recommended.  This  derives  from  the  increased  protection 
obtained.  The  statistical  likelihood  of  failure  of  each  of  the  two 
methods  are  multiplied  together  when  two  or  more  birth  control 
methods  are  used.  The  U.  S.  Space  Program  has  provided  an 
example  of  improved  probabilities  of  effectiveness  (decreased 
likelihood  of  failure)  by  using  back-up  systems.  They  often  have 
triple  back-up  systems  to  decrease  the  chances  of  failure. 

The  following  chart  gives  the  failure  rate,  in 
pregnancies/ 100  woman  years,  of  the  various  methods  of 
contraception.  The  Pearl  formula  (pregnancies/ women  years  = 
1300  X  Total  number  of  failures/Total  number  of  cycles)  was 
used  in  most  instances  to  calculate  and  standardize  the 
contraceptive  failure  rates  found  below. 
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APPROXIMATE  FAILURE  RATE 
(PREGNANCIES  PER  100  WOMAN  YEARS) 


Abortion 

Abstinence 

Hysterectomy 

Tubal  Ligation 

Vasectomy 

Oral  Contraceptives  (combined) 

I.M.  Long  Acting  Progestin 

Condom  +  Spermicidal  Agent 

Low-Dose  Oral  Progestin 

lUD 

Condom 

Diaphragm 

Spermicidal  Foam 

Coitus  Interruptus 

Rhythm  (calendar) 

Lactation  for  12  months 

Chance  (sexually  active) 


Theoretical 

Actual  Use 

Failure  Rate 

Failure  Rate 

0+ 

0+* 

0 

? 

0.0001 

0.0001 

0.04 

0.04 

Less  than  0.15 

0.15 

Less  than  1.0 

2-5** 

Less  than  1.0 

5-10 

1.0 

5 

1-4 

5-10 

1-5 

6 

3 

15-20 

3 

20-25 

3 

30 

15 

20-25 

15 

35 

15 

40*** 

80 

80 

NOTE:  Extensive  references,  often  conflicting,  are  available  on  the 
complicated  subject  of  contraceptive  effectiveness,  including  14  references  in 
Contraceptive  Technology,  1973-74  which  are  available  on  request. 


*  Among  women  actually  depending  upon  abortion  as  a  means  of  fertility 
control,  effectiveness  is  less  than  100%  as  in  some  instances  women 
change  their  minds. 

**  Oral  contraceptive  failure  rates  may  be  far  higher  than  this,  if  one 
considers  women  who  become  pregnant  after  discontinuing  oral 
contraceptives,  but  prior  to  initiating  another  method.  ORAL 
CONTRACEPTIVE  DISCONTINUATION  RATES  OF  AS  HIGH  AS 
50-60%  in  the  first  year  of  use  are  not  uncommon  in  family  planning 
programs. 

**+  Most  women  supplement  breast  feedings,  significantly  decreasing  the 
contraceptive  effectiveness  of  lactation.  In  Rwanda  50%  of  non-lacta ting 
women  were  found  to  conceive  by  just  over  4  months  postpartum,  while 
among  lactating  women  50%)  had  conceived  at  just  over  18  months 
postpartum  (Bonte,  M.  and  van  Balen,  H.,  J.  Biosoc.  Sci  1:  97,  1969). 
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VI.  METHODS  OF  FERTILITY  CONTROL 

A.  ABSTINENCE 

Family  planning  programs  must  become  more  interested 
in  providing  medical  services  and  psychological  support  for 
males  and  females  who  are  not  sexually  active  (i.e.  not  having 
sexual  intercourse).  We  cannot  assume  that  every  individual 
coming  to  a  family  planning  clinic  is  there  for  contraceptives. 
Patients  may  be  there  for  a  Pap  smear,  breast  exam,  vaginal 
infection  or  V.D.  check.  They  may  be  there  to  have  an  infertility 
problem  evaluated.  They  may- be  practlcmg  abstinence  and 
have  no  current  need  for  contraceptives.  In  1971,  Kantner  and 
Zelnik  interviewed  a  national  sample  of  never  married  women, 
ages  15-19,  to  find  the  probability  of  sexual  activity  leading  to 
coitus.  Their  study  showed  that  approximately  28%  of  women 
15-19  years  old  have  had  sexual  intercourse.  This  ranges  from 
14%  sexually  active  at  age  15  to  46%  by  the  age  of  19. ^  This 
would  suggest  that  abstinence  from  sexual  intercourse  is  the 
most  widely  used  method  of  birth  control  among  American 
teenage  women.  In  some  societies  abstinence  approaches  100% 
in  unmarried  males  and  females. 

When  counseling  teens,  no  matter  how  sexually  active  you 
may  think  they  are,  remember  that  some,  if  not  most  of  them, 
will  have  no  history  of  coitus.  Therefore,  the  better  method  of 
counseling  is  to  assume  nothing  more  than  a  desire  of  the 
individual  to  become  more  informed  of  contraceptive  services 
available  for  his/her  use  now  or  at  some  time  in  the  future. 
Above  all,  no  one  should  be  forced  to  use  contraceptive  services 
at  a  time  when  he/she  has  no  desire  for  sexual  intercourse,  let 
alone  birth  control.  A  parent  will  often  encourage  a  teenager  to 
use  a  method  of  birth  control  when  none  is  actually  desired  or 
needed.  The  teen  may,  in  turn,  try  to  live  up  to  the  parent's 
expectations  of  his/her  sexual  activity. 

Remember,  many  of  those  who  had  ever  been  sexually 
active  are  now  having  intercourse  very  infrequently  or  not  at 
all.  Effective  communication  with  teenagers  must  take  into 
consideration  the  fact  that  on  a  month  to  month  basis, 
abstinence  is  far  and  away  the  most  commonly  utilized  means 
of  birth  control. 


We  have  been  counseled  "KNOW  THYSELF"  since  the 
beginning  of  time.  Family  planners  should  come  to  know  their 
own  values  regarding  abstinence  and  premarital  intercourse. 
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B.  COITUS  INTERRUPTUS  (Withdrawal  or  "The  French 

Method") 

Mechanism   of  Action:      Coitus  interruptus  is   an   ancient 

technique.  The  Bible  makes  reference  to  Onan,  the  first  user  of 

withdrawal     or     "spilling     the     seed".     It    has    particular 

advantages:  it  requires  no  devices  or  chemicals,  and  is  thus 

available  under  all  circumstances  and  at  no  cost. 

The  couple  proceeds  with  coitus  in  any  manner  acceptable 
to  them  until  ejaculatory  inevitability,  when  the  male 
withdraws  his  penis  so  that  emission  takes  place  completely 
away  from  the  vagina  and  the  external  genitalia  of  the  female. 
Many  couples  using  this  method  are  able  to  develop  their  own 
technique  so  that  the  woman  as  well  as  the  man  derives  full 
satisfaction.  Withdrawal  obviously  requires  a  good  deal  of  self 
control.  Even  when  practiced  faithfully,  there  is  an  inherent 
source  of  error  in  this  method.  Some  preliminary  ejaculatory 
fluid  (often  said  to  be  semen  stored  in  the  prostate  or  penile 
urethra  or  in  the  Cowper's  glands)  can  escape  prior  to 
withdrawal  of  the  penis  without  the  knowledge  of  either 
partner.  Multiple  acts  of  intercourse  in  a  short  period  of  time 
increase  the  likelihood  of  failure  of  this  method  because 
lubricating  fluid  is  more  potent  after  a  recent  ejaculation.  Other 
causes  of  failure  include  the  strong  desire  of  the  man  to  achieve 
deeper  penetration  at  the  time  of  impending  orgasm,  or  the 
deposition  of  semen  on  the  female's  external  genitalia  at  the 
time  of  withdrawal. 

Some  Considerations:  Some  couples  find  coitus  interruptus  an 
unsatisfactory  method  of  birth  control;  others  have  been  able  to 
use  it  in  their  lovemaking  and  find  it  satisfactory  and  prefer  it 
to  other  methods;  still  others  use  this  method  sporadically 
(teenagers,  for  instance,  may  use  and  often  do  use  withdrawal 
during  their  first  sexual  experiences  when  intercourse  is  not  a 
planned  event  but  which  nonetheless  carries  a  3%  risk  of 
pregnancy);  other  groups  use  coitus  interruptus  as  an  adjunct 
to  their  primary  method  of  birth  control  during  midcycle. 

Use  Effectiveness:  Coitus  interruptus  has  a  failure  rate  of  15 
pregnancies  per  100  women  years  in  constant  users  and  a  rate 
of  20-25  pregnancies  in  actual  users. 

Side  Effects:  None. 

Other  Clinical  Uses:  None. 

Contraindications:  Lack  of  ejaculatory  control.  By  the  way, 
premature  ejaculation  is  a  treatable  problem  and  deserves 
attention  if  it  is  causing  concern. 

Cost:  None. 
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C.  THE  CONDOM  (THE  RUBBER) 

The  condom  is  an  excellent  method  of  birth  control.  The 
concept  of  a  sheath  worn  over  the  penis  can  be  found  in  history 
as  far  back  as  1350  B.C.  when  Egyptian  men  wore  them  as 
decorative  covers  for  their  penises.  It  was  not  until  the  18th  cen- 
tury that  penile  sheaths  were  given  the  name  condom  and 
popularized  by  the  libertines  of  the  day  as  a  means  of  "protec- 
tion from  venereal  disease  and  numerous  bastard  offspring." 
The  infamous  Casanova  (1725-1798)  was  one  of  the  first  to 
popularize  the  condom  for  its  contraceptive  use  in  addition  to 
its  protective  one.^  With  the  advent  of  vulcanized  rubber  came 
the  mass  productions  of  condoms  (or  "rubbers"  as  they  have 
come  to  be  known)  from  synthetic  materials  rather  than  the 
previously  used  animal  caecum.  Today,  condoms  are' still  a 
popular  and  relatively  inexpensive  means  of  birth  control.  In 
Britain  and  Jamaica  condoms  are  currently  the  most  com- 
monly employed  means  of  fertility  control.  They  are  also  the 
only  means  of  contraception  that  aids  in  the  prevention  of 
venereally  contracted  diseases. 

Mechanism  of  Action:  Condoms  are  rubber  or  processed 
collagenous  tissue  (lamb  caecum)  sheaths  that  fit  over  the  erect 
penis  and  act  as  a  barrier  to  the  transmission  of  sperm  into  the 
vagina. 

Use  Effectiveness:  In  constant  users,  or  those  who  use  the 
condom  exactly  as  directed  and  with  each  act  of  intercourse,  the 
failure  rate  is  three  pregnancies  per  100  women  years.  In  actual 
use  the  failure  rate  is  higher,  15-20  pregnancies  per  100  women 
years.  The  use  effectiveness  of  the  condom  can  be  greatly 
improved,  approaching  that  of  the  pill,  if  foam  and  condoms  are 
used  with  each  act  of  intercourse. 

Some  Considerations:  Condoms  have  definite  advantages  in 
the  teenage  population:  they  are  portable,  inexpensive  (they 
can  be  had  free  from  many  family  planning  programs),  and  do 
not  require  a  doctor's  prescription  or  supervision.  We  have  only 
recently  begun  to  recognize  the  potential  for  condoms  in  family 
planning  programs  in  the  United  States.  In  Durham,  N.C.,  for 
instance,  24,000  condoms  were  distributed  within  four  months 
to  teenagers  via  pool  halls,  gas  stations,  a  neighborhood  youth 
corps  project,  and  the  health  department  venereal  disease 
clinic. 


The  major  complaint  that  users  of  condoms  have  is  that  the 
condom  reduces  glans  sensitivity  and  is  therefore  "like  taking  a 
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shower  with  a  raincoat  on."  Others  claim  that  interrupting  the 
act  of  intercourse  to  place  the  condom  on  is  an  annoyance.  This 
last  criticism  may  be  avoided  if  the  female  is  encouraged  to  put 
the  condom  on  the  male  as  part  of  the  loveplay.  The  male  may 
then  reciprocate  by  inserting  the  contraceptive  foam  into  the 
female's  vagina. 

Patient  Instructions: 

1)  Condoms  have  a  shelf  life  of  two  years  away  from  heat.  If 
you  and  your  partner  are  using  a  condom,  make  sure  that  it  is  at 
least  that  young. 

2)  One  of  you  should  put  the  condom  on  the  penis  before  ever 
putting  the  penis  into  the  vagina.  If  the  woman  puts  it  on  the 
man,  it's  a  treat,  not  a  treatment.  Make  sure  to  leave  about  one 
half  inch  of  empty  un-air-filled  space  at  the  tip  or  buy  condoms 
with  nipple  tips  to  hold  the  ejaculate.  Using  lubricated  condoms 
minimizes  the  risk  of  tearing. 

3)  Never  lubricate  a  condom  (or  a  diaphragm)  with  petroleum 
jelly.  That  causes  rubber  to  deteriorate.  K-Y  jelly  makes  an 
excellent  lubricant  as  does  saliva. 

4)  After  ejaculation,  hold  on  to  the  condom  as  you  withdraw 
your  still  erect  penis,  taking  care  not  to  spill  any  semen  on  the 
woman's  external  genitals. 

5)  If  the  condom  should  tear,  or  come  off  in  the  vagina, 
contraceptive  foam  or  jelly  should  immediately  be  inserted. 

6)  Condoms  should  be  used  only  once. 

7)  The  contraceptive  effectiveness  of  condoms  can  be  increased 
by  the  concurrent  use  of  foam. 

Side  Effects:  A  very  small  number  of  people  are  allergic  to  the 
rubber  used  in  condoms.  If  this  is  found,  switching  to  the 
natural  skin  condoms  may  be  a  solution. 

Other  Clinical  Uses:  Condoms  play  a  major  role  in  the 
prevention  of  venereal  disease  if  properly  used.  They  can 
substantially  reduce  the  risk  of  transmitting  or  receiving 
gonorrhea  and  syphilis.  They  are  also  the  only  method  of  birth 
control,  aside  from  abstinence,  that  can  do  this.  Clinics 
involved  in  treating  patients  with  venereal  diseases  should 
give  condoms  to  all  persons  who  are  treated  at  the  clinic. 
Reinfection  and  transmission  of  VD  is  a  possibility  even 
though  therapy  has  been  started.  Condoms  should  be  used  at 
least  until  cultures  are  negative.  At  this  time  transmission  is  no 
longer  possible  but  the  chance  of  reinfection  always  remains. 

Condoms  or  other  contraceptive  methods  must  be  used  post- 
vasectomy  until  the  ejaculate  is  free  of  sperm. 
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Sex  therapists  occasionally  recommend  the  use  of  condoms  in 
the  treatment  of  premature  ejaculation  because  they  reduce 
glans  sensitivity  during  intercourse.^ 

It  has  been  found  that  in  some  infertile  couples,  the  woman 
makes  antibodies  capable  of  agglutinating  her  partner's 
sperm.  In  such  couples  condoms,  used  for  3-6  months  (the 
length  of  time  dependent  upon  the  level  of  the  antibody  titre 
and  how  long  it  remains  elevated),  prevent  the  release  of  sperm 
antigens  into  the  vagina.  Subsequently,  the  antibody  titre  is 
lowered  and  conception  is  again  possible.  However,  condoms 
should  still  be  used  during  non  fertile  days  of  the  cycle  to 
prevent  a  rise  in  titre.  Unprotected  intercourse  should  take 
place  only  during  the  days  that  pregnancy  is  most  likely  to 
occur. 

Contraindications:  Rare  allergies. 

Cost- 
Packages  of  3  rubber  condoms  vary  from  $.65  to  $1.25. 
Packages  of  12  rubber  condoms  vary  from  $1.00  to  $3.75. 
Packages  of  3  natural  skin  condoms  vary  from  $1.50  to  $2.25. 
Packages  of  12  natural  skin  condoms  vary  from  $5.00  to  $8.50. 

D.  THE  DIAPHRAGM  AND  JELLY/CREAM 

Mechanism  of  Action:  The  diaphragm  is  a  dome-shaped  rubber 
cup  which  arises  from  a  circular  metal  spring.  It  ranges  from  55 
to  100  mm  in  diameter.  It  is  inserted  into  the  vagina  and  covers 
the  cervix.  A  spermicidal  jelly  or  cream  is  placed  within  the 
rubber  dome  and  around  the  rim  of  the  diaphragm  in  order  to 
keep  as  much  of  the  spermicidal  agent  as  possible  in  the  prox- 
imity of  the  cervical  os.  It  has  been  shown  that  the  diaphragm 
is  moved  about  during  coitus,  and  it  sprimary  mechanism  of  ac- 
tion is  to  hold  the  spermicidal  agent  near  the  cervical  os. 


Use-Effectiveness:  When  the  diaphragm  is  used  properly,  a 
failure  rate  of  3  pregnancies  per  hundred  women  years  of  use 
will  be  observed.  In  total  users  the  failure  rate  varies  from  20  to 
25  pregnancies  per  hundred  women  years  of  use. 

An  Oldie  but  a  Goodie:  Strange  how  things  happen  in  threes. 
Within  several  years  at  the  end  of  the  19th  century,  Margaret 
Sanger  was  born,  the  diaphragm  was  invented  and  Anthony 
Comstock  caused  to  be  passed  his  odious  laws  which  prevented 
Margaret  Sanger's  effective  utilization  of  the  diaphragm  in  her 
birth  control  movement. 
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A  question  we  often  hear  is  "Why  the  diaphragm?"  The 
question  we  would  Hke  to  pose  is  "Why  not?"  Whole  generations 
of  couples,  our  parents  and  grandparents,  used  diaphragms 
and  condoms  successfully  and  safely  to  limit  their  family  size. 
This  was  at  a  time  when  the  choice  of  contraceptive  methods 
was  small.  With  the  advent  of  the  Pill  and  lUD,  two  non-coital 
related,  very  effective  means  of  fertility  control,  the  diaphragm 
took  a  back  seat,  as  it  were,  to  these  methods  in  family  planning 
circles.  However,  with  the  greater  awareness  by  the  public  of 
contraceptive  alternatives,  possible  complications  to  the 
various  methods,  and  increased  activism  on  the  part  of  health 
consumers,  we  predict  that  the  diaphragm  will  again  come  into 
vogue,  the  reasons  being  the  high  effectiveness  of  this  method 
when  used  properly  and  the  absence  of  any  serious  side  effects. 
In  the  Emory  University  Summer  Program  on  Family 
Planning  and  Human  Sexuality,  we  were  surprised  to  learn 
that  the  most  widely  used  method  of  birth  control  (either 
presently  or  in  the  past)  has  been  the  diaphragm. 


So  why  aren't  more  diaphragms  used?  On  a  practical  level  time 
must  always  be  considered.  In  a  family  planning  clinic  or  a 
private  physician's  office  with  a  heavy  patient  load,  the 
amount  of  time  necessary  to  fit  a  diaphragm,  instruct  the 
patient,  and  to  check  the  patient's  ability  to  properly  insert  the 
diaphragm  may  be  a  major  deterrent  to  diaphragm  use. 
Another  consideration  is  the  ability  of  the  physician  to  properly 
fit  and  instruct  the  patient  on  diaphragm  use.  He/she  may  not 
be  comfortable  prescribing  this  method  because  of  ignorance 
about  the  diaphragm.  The  assumption  by  health  professionals 
that  patients  would  rather  take  a  pill  every  day  or  have  an  lUD 
and  check  strings  once  a  month  than  use  a  diaphragm  with 
every  session  of  intercourse  may  seem  reasonable  but  should 
not  stand  in  the  way  of  a  couple  who  may  be  motivated  to  use 
the  diaphragm. 


Perhaps  the  biggest  consideration  in  prescribing  the 
diaphragm  for  a  couple  is  motivation.  Although  all  methods 
require  a  certain  degree  of  patient  motivation,  this  is  especially 
true  of  the  diaphragm.  It  requires  more  patient  involvement  in 
the  process  of  contraception  than  the  Pill  or  the  lUD.  Another 
consideration  is  the  woman's  attitude  towards  her  own 
sexuality.  If  a  woman  is  uncomfortable  touching  her  genital 
area  (such  as  those  who  use  sanitary  napkins  over  tampons 
because  of  the  low  degree  of  genital  contact)  chances  are  she 
will  not  be  comfortable  using  a  diaphragm.  She  may  also  be  in 
the  population  of  lUD  users  who  never  check  their  strings. 


17 


930 


The  diaphragm,  Hke  the  other  methods  of  birth  control,  has 
users  and  providers  who  swear  at  it  and  those  who  swear  by  it. 
Examine  your  own  feehngs  concerning  the  diaphragm.  The 
patient  should  never  be  slighted  due  to  your  own  prejudices. 
Many  people  (especially  those  with  contraindications  to  the  Pill 
and  lUDs,  and  to  whom  foam  and  condoms  are  not  a  pleasing 
alternative)  can  use,  will  use  and  want  to  use  the  diaphragm. 
Patient  education  and  physician  awareness  are  the  key. 

Patient  Instructions: 

1)  You  can  insert  your  diaphragm  up  to  six  hours  before  you 
make  love,  but  if  you've  had  it  in  for  more  than  two  hours  insert 
an  extra  applicator  of  jelly,  cream,  or  foam  without  removing 
the  diaphragm,  when  you  make  love. 

2)  Use  at  least  a  teaspoonful  of  jelly  or  cream  in  it,  and  spread  a 
little  around  the  inside  of  the  rim.  Jelly  and  cream  are  equally 
effective,  but  jelly  is  more  lubricating. 

3)  With  one  hand,  hold  the  diaphragm  dome  down  and  pinch 
the  rim  together  to  form  an  arc.  Spread  the  lips  of  your  vagina 
with  the  other  hand.  Squatting,  or  standing  with  one  leg 
propped  on  something  insert  the  diaphragm  down  and  back  in 
the  vagina  as  far  as  it  will  go.  Tuck  the  front  rim  up  behind  the 
ridge  in  the  vagina  created  by  the  pubic  bone.  If  you  drop  your 
diaphragm  during  the  insertion  procedure  wash  it  off  and  start 
all  over.  Ease  of  use  comes  with  frequency  of  use.  The  woman  is 
not  the  only  one  who  can  insert  a  diaphragm;  your  lover  might 
enjoy  playing  a  more  active  role.  He  could  insert  a  diaphragm. 

4)  See  if  you  can  feel  your  cervix  through  the  diaphragm.  This  is 
the  only  sure  way  to  know  whether  it's  in  correctly. 

5)  Each  time  you  make  love  subsequently,  insert  another 
applicator  full  of  jelly  or  cream.  Don't  remove  the  diaphragm  to 
do  this  though.  Things  start  getting  messy  after  several  acts  of 
intercourse.  If  this  is  a  problem  you  may  switch  to  condoms,  but 
leave  the  diaphragm  in  place. 

6)  The  spermicide  needs  six  to  eight  hours  to  do  the  job,  so  leave 
the  diaphragm  in  for  at  least  that  long  after  your  last 
lovemaking,  and  don't  douche  before  then. 

7)  To  remove  the  diaphragm,  hook  a  finger  under  the  rim  and 
pull.  Wash  it  with  soap  and  water,  dry  it,  then  dust  it  with 
cornstarch,  not  talcum  powder.  Keep  it  in  its  container  when 
not  in  use. 

8)  One  unsettling  thought  about  the  diaphragm  is  that  it's  more 
likely  to  become  dislodged  during  lovemaking  in  the  woman 
superior  positions.  Apart  from  that,  it's  a  highly  effective 
method  when  used  conscientiously,  and  causes  no  side  effects 
except  rare  reactions  to  rubber  and/or  spermicide.  If  these 
occur,  you  can  switch  brands  of  spermicide  or  get  a  plastic 
diaphragm.  Another  nice  thing  about  diaphragms  is  that  they 
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hold  back  about  24  hours  worth  of  menstrual  flow  and  can 
make  for  tidier  lovemaking. 


9)  As  with  any  other  method  of  birth  control,  it  is  always  wise  to 
use  another  method  of  contraception,  such  as  condoms,  during 
midcycle. 

NOTE:  Some  of  the  contraceptive  jellies  and  creams,  such  as 
Lorophyn  and  Koromex,  contain  phenylmercuric  acetate  —  an 
organic  mercuric  compound.  Although  this  substance  does  not 
cross  the  cell  wall  and  would  not  normally  constitute  a  health 
hazard,  the  presence  of  lacerations  within  the  vagina  or  cervix 
increase  the  chances  of  absorption.  Because  of  the  potential 
hazard  and  the  availability  of  other  contraceptive  jellies  and 
creams  without  organic  mercury,  we  would  recommend  the  use 
of  contraceptive  preparations  without  organic  mercury.  A  new 
brand  of  Koromex  (Koromex  II)  contains  no  mercury. 
Other  Clinical  Uses:  Use  during  menses.  See  above  and  the  sec- 
tion on  Rhythm. 

Side  Effects:  None  except  possible  allergic  reactions  to  rubber 
and/or  spermicidal  agent  or  growth  of  microorganisms  if  the 
diaphragm  is  left  in  place  for  too  long. 
Contraindications: 

1)  Complete  uterine  prolapse 

2)  Vesico-vaginal  fistula 

3)  Recto-vaginal  fistula 

4)  Severe  cystocele 

5)  Severe  retroversion  or  anteversion  of  the  uterus. 

Cost:  The  diaphragm  itself  costs  about  $1.50  to  $3.00  and 
contraceptive  jelly  costs  about  $1.50  per  tube.  One  tube  of  jelly 
contains  about  SVi  ounces,  enough  for  about  ten  applications. 

E.  HORMONAL  PREPARATIONS 

1.  History: 

Myths  about  how,  why,  where  or  when  conception  occurs 
have  filled  the  minds  of  couples  throughout  the  ages.  The 
miracle  of  the  beginning  of  life  has  been  shrouded  in  mystery.  It 
was  very,  very  late  in  the  history  of  our  species  —  in  the  early 
1930's  —  that  enough  knowledge  of  the  menstrual  cycle  was 
pieced  together  so  that  a  couple  could  understand  when  during 
the  cycle  sexual  intercourse  was  most  likely  to  result  in 
fertilization  of  an  egg.  The  rhythm  method  of  birth  control  was 
described  independently  in  the  early  1930's  by  Knaus  in 
Austria  and  Ogino  in  Japan.  Subsequent  research  into  basic 
hormonal  interrelationships  inevitably  led  to  attempts  to  alter 
these  patterns  to  increase  and  decrease  fertility. 
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Serendipity  played  its  usual  important  role.  From  a 
Mexican  yam  being  studied  for  the  production  of  cortisone, 
several  tons  of  progesterone  were  isolated  close  to  the  middle  of 
this  century.  Ironically,  the  progestin  first  produced  — 
norethynodrel  —  is  converted  by  the  body  to  an  estrogen  so  that 
the  first  "progestational  agent"  actually  had  both  strong 
progestational  and  estrogenic  effects.  The  search  for  cortisone 
had  led  to  an  effective  oral  contraceptive!  Work  in 
pharmaceutical  houses  paralleled  work  in  Worcester, 
Massachusetts  by  the  well  known  trio:  Rock,  Pincus,  and 
Garcia  (by  the  way,  Celso  Ramon  Garcia  is  currently  president 
of  the  Association  of  Planned  Parenthood  Physicians).  Oral 
contraceptives  used  in  Puerto  Rico  were  demonstrated  in  the 
mid  to  late  1950's  to  be  extremely  effective  contraceptive 
agents.  Since  1960,  when  the  first  oral  contraceptive  was 
officially  introduced  in  the  U.S.A.,  many  preparations  have 
been  produced  and  marketed.  And  it  was  only  in  1968  that  a 
progestational  agent  (Norgestrel)  was  produced  which  did  not 
depend  on  yams  which  came  from  the  jungles  of  Mexico.  Ever 
since  1960  the  trend  has  been  clear  —  to  lower  doses  of  both  the 
estrogen  and  the  progestin  in  "the  Pill." 

It  became  clear  that  most  of  the  serious  side  effects  of  the 
pill  (thromboembolic  events)  and  most  of  the  minor  side  effects 
likely  to  cause  pill  discontinuation  (nausea,  weight  gain, 
headaches,  and  chloasma)  were  estrogen  related.  How  could 
estrogens  as  contraceptives  be  avoided?  Knowledge  of  the 
contraceptive  actions  of  progestins  has  led  to  a  number  of 
innovative  mechanisms  of  delivering  progestins  alone  —  e.g., 
"mini-pills,"  "shots,"  silastic  capsules,  cervical  rings 
impregnated  with  progesterone  and  even  plastic  lUDs  filled 
with  progesterone. 

Morris  at  Yale''  has  been  interested  in  what  he  calls 
"interception,"  i.e.  the  prevention  of  implantation  AFTER 
conception  has  occurred  in  midcycle. 

Research  into  the  manipulation  of  the  menstrual  cycle  to 
produce  infertility  or  to  overcome  infertility  continues.  It  is 
through  releasing  factors  from  the  hypothalamus  that  the 
pituitary  is  told  to  send  forth  LH,  luteinizing  hormone  and 
FSH,  follicle  stimulating  hormone.  Efforts  to  produce 
hypothalamic  releasing  factors  and  compounds  which  could 
block  hypothalamic  releasing  factors  are  underway. 

What  about  men's  hormones?  Many  avenues  are  being 
explored  to  alter  male  fertility.  Within  the  next  five  years  the 
smorgasbord  of  hormonal  alternatives  available  to  couples 
may  boggle  the  mind.  Indeed,  the  current  armamentarium  of 
anti-fertility  agents  is  imposing.  In  an  effort  to  simplify  an 
understanding  of  the  various  agents  currently  being  provided. 


20 


933 


the  next  two  sections  will  describe  the  major  contraceptive 
effects  of  estrogenic  and  progestational  agents. 


2.  Mechanisms  of  Action  of  Estrogens  As  Contraceptive  Agents 

Estrogenic  agents  may  have  contraceptive  effects  by  in- 
fluencing normal  patterns  of  ovulation,  ovum  transport,  im- 
plantation or  placental  attachment. 

OVULATION  is  inhibited  via  the  effect  of  estrogen  on  the 
hypothalamus  and  the  subsequent  suppression  of  FSH  and  LH. 
Hormonal  evidence  of  inhibition  of  ovulation  by  estrogenic 
agents  includes  absence  of  the  midcycle  surge  of  estrogen,  lack 
of  midcycle  peaks  of  FSH  and  LH,  and  the  suppression  of  the 
normal  post-ovulatory  increase  in  serum  progesterone  and 
urinary  pregnanediol.  Ovulajionjjjzoj^alwaysjiuppressed  hy 
combined  oral  contraceptive  agents  containing  50mcg  or  less 
oTestrogen.  TKese  agents~are  probaHymily  95-98%  effective  at 
suppressTng  ovulation  and  the  close  to  100%  effectiveness  of 
these  agents  is  due~to  the  strong  contraceptive  effects  of  the 
progegtins  Tn~additioTrto  iHeinhibTtidrTof  o^inalion"^  es- 
irqgen. 

J[MPLAOTATION_ofJhe  fer^ 
doses  of  estrogen  (diethylstilbestrol,  ethinyl  estradiol  or 
premarin)  provided  after  midcycle  exposure  to  an  unprotected 
act  of  intercourse.  The  interval  between  conception  and 
implantation  is  approximately  six  days.  Biopsies  after  high 
doses  of  estrogens  given  post  conception  indicate  an  anti- 
progesterone  effect,  alteration  of  the  normal  secretory 
development,  areas  of  marked  edema  alternating  with  areas  of 
dense  cellularity,  and  the  effect  of  these  changes  is  to  inhibit 
implantation^ 

OVUM  TRANSPORT  is  accelerated  by  estrogenic  agents 
provided  to  rabbits  after  conception.  However,  Morris  has 
outlined  several  reasons  for  concluding  that  this  is  not  a 
significant  mechanism  in  post-coital  estrogen  contraception 
(or  interception,  as  he  would  like  to  see  this  mode  of  therapy 
termed).^ 

LUTEOLYSIS,  falling  serum  progesterone  levels,  and 
hence  prevention  of  jnormal  implantetipn_aDd_4)lacfiixtal 
attachment,  is  still  another  possible  effect  of  high  dosages  of 
'estrogens  post-conception. 

3.   Mechanisms   of  Action  of  Progestins  as   Contraceptive 
Agents 

Normally,  progesterone  (pro  =  on  behalf  of;  gestation  = 
pregnancy)  is  preparing  the  endometrium  for  implantation  and 
maintaining  pregnancy.  Progestational  agents  may  also  have 
several  contraceptive  effects: 
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a.  A  "HOSTILE  CERVICAL  MUCUS"  which  is  difficult 
for  sperm  to  traverse  (decreased  sperm  penetration  and 
transport)  and  which  results  in  decreased  sperm  survival  is 
produced  by  pretreatment  with  progestins.  The  cervical  mucus 
becomes  scanty,  thick,  cellular,  and  exhibits  decreased  ferning 
and  spinnbarkheit. 

b.  CAPACITATION  is  partially  inhibited  by  progestins, 
meaning  that  the  activation  of  the  various  hydrolytic 
spermatic  enzymes  which  will  be  required  for  the  sperm  to 
penetrate  the  cells  and  macromolecular  investments 
surrounding  the  ovum  fails  to  occur  in  the  endometrial  cavity  or 
the  vagina.  It  is  doubtful  that  sperm  capacitation  can  be  totally 
inhibited  by  progestins. 

c.  OVUM  TRANSPORT  through  the  oviducts  may  be 
decreased  when  progestins  are  given pnor  to  fertilization.  (This 
is  in  contrast  to  estrogens  whose  anti-fertility  effect  on  ovum 
transport  occurs  only  when  they  are  given  after  fertilization 
and  whose  effect  is  to  speed  up  ovum  transport.)  The  effects  of 
progestins  on  ovum  transport  could  produce  two  problems  in 
women  using  progestins,  as  contraceptives  as  decreased  ovum 
transport  could  increase  the  incidence  of  ectopic  (tubal)  im- 
plantations or  of  partially  degenerated  ova  implanting  on  the 
endometrium  and  resulting  in  defective  fetuses.  Both  of  these 
possibilities  are  being  evaluated. 

^^IMPLANTATION  may  be  inhibited  when  progesjiiLS  are 
providedhprior^to  OYulatTohTThis  is,  in  part,  the  rationale  for 
adding  slowly  released  progestins  to  lUDs.  It  may  be  that  in 
some  cases  pretreatment  with  progestins  alters  the  FSH  and 
LH  peaks  enough  so  that  even  when  ovulation  occurs,  there  is 
decreased  progestin  production  by  the  corpus  luteum  leading  to 
inhibition  of  implantation. 

e.  OVULATION  itself  may  be  inhibited  via  a  subtle 
disturbance  in  hypothalamic  pituitary  ovarian  function  or 
modification  of  midcycle  surge  of  FSH  and  LH  produced  by 
progestins. 

Hormonal  agents  may  be  provided  in  a  number  of  ways  to 
the  advantage  of  these  estrogenic  and  progestational 
contraceptive  effects. 

.Estrogen  and  progestin  combined 

.Progestin  alone 

.Estrogen  alone 


4.  ESTROGEN  AND  PROGESTIN  COMBINED 

a.  "The  pill"  (combined  oral  contraceptives)  is  currently 
used  by  some  50  million  women  throughout  the  world  including 
12-14  million  women  in  the  U.  S.  A.  Combined  oral  con- 
traceptives provide  both  an  estrogen  and  a  progestin  in  each 
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pill.  Pills  are  taken  for  three  weeks  followed  by  a  week  of  no  pills 
(or  a  week  of  placebos)  during  which  time  withdrawal  bleeding 


Effectiveness:  The  theoretical  effectiveness  of  combined 
pills  approaches  100%.  According  to  the  Second  F.D.A.  Report 
on  Oral  Contraceptives,  combined  pills  had  a  method  failure 
rate  of  only  0.1  pregnancies/ 100  woman  years.  When  patient 
error  is  included,  the  use-effectiveness  of  combined  pills  falls  to 
95-98%.  Oral  contraceptive  discontinuation  rates  during  the 
first  year  of  use  have  been  as  high  as  50-60%  in  a  number  of 
programs.  Women  started  on  pills  should  therefore  receive  a 
second  method  of  birth  control  in  case  they  discontinue  pills. 


Contraindications  to  the  Use  of  Combined  Oral  Contraceptives 

ABSOLUTE: 

Thrombophlebitis  (or  history  thereof) 
Thromboembolic  disorders  (or  history  thereof) 
Cerebrovascular  accident  (or  history  thereof) 
Markedly  impaired  liver  function 
Malignancy  of  breast  or  reproductive  system 
Pregnancy 

STRONG  RELATIVE  CONTRAINDICATIONS 

Migraine  headaches 

Hypertension 

Gestation  of  20  weeks  terminated  within  the  past  four 
weeks 

Pre-diabetes  or  diabetes 

History  of  cholestasis  during  pregnancy 

Undiagnosed  abnormal  vaginal  bleeding 

OTHER  RELATIVE  CONTRAINDICATIONS 

Varicose  veins 

Asthma 

Cardiac  or  renal  disease 

Mental  retardation 

Chloasma 

Family  history  of  diabetes 

Uterine  fibromyomata 

Epilepsy 

Depression 

Patient  with  profile  suspicions  for  subsequent  infertility 
problems:  late  onset  of  menses,  and  very  irregular  menses 

Lactation  (oral  contraceptives  may  be  initiated  as  weaning 
begins  and  may  be  an  aid  in  decreasing  the  flow  of  milk). 
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Choice  of  a  Combined  Oral  Contraceptive 

The  above  contraindications  must  be  considered  in 
choosing  whether  the  patient  should  be  placed  on  any 
combined  oral  contraceptive  at  all.  The  cost  of  orals  to  a  public 
program  (or  to  patients),  as  well  as  the  packaging  and 
instructions,  may  bear  on  the  decision  as  to  which  agents  are 
provided  in  a  public  clinic  or  prescribed  by  a  private  physician. 
In  the  U.S.A.  the  combined  oral  contraceptive  which  has  been 
available  least  expensively  to  public  programs  over  the  past 
several  years  has  been  a  preparation  with  50  meg  of  mestranol 
and  1  mg  of  norethindrone.  Subsequent  comments  in  this 
section  relate  to  the  medical  desirability  of  the  various  com- 
bined oral  contraceptive  agents. 

In  view  of  the  dose  dependent  relationship  between  the 
estrogenic  potency  of  agents  and  the  development  of 
thromboembolic  events,  it  is  currently  the  recommendation  of 
most  family  planning  programs  that  only  low  estrogen 
preparations  with  50  meg  of  estrogen  or  less  be  used  initially. 

As  soon  as  oral  contraceptive  agents  become  available 
with  less  than  50  meg  of  estrogen  but  without  major  problems 
vis  a'  vis  early  or  late  cycle  spotting,  or  missed  periods,  these 
agents  deserve  serious  consideration  as  the  initial  oral 
contraceptive  of  choice.  At  the  present  time,  a  50  meg  estrogen 
pill  is  probably  the  method  of  choice  for  most  women.  This 
would  even  apply  to  the  woman  with  a  hypoestrogenic  profile 
(e.g.,  scant  menses,  small  breasts,  small  uterus,  and  early  mid- 
cycle  spotting). 

There  are  a  number  of  50  meg  pills  to  choose  from  in  1974: 


Name 

Norinyl  1 
Ortho  Novum 


+  50  I 

'um  1  +  50  J 


Norlestrin  1 


Compounds/ mg 

Norethindrone  1.0  mg 
Mestranol  0.05  mg 

Norethindrone  acetate  1.0  mg 
Ethinyl  estradiol  0.05  mg 


Norlestrin  2.5 


Norethindrone  acetate  2.5  mg 
Ethinyl  estradiol  0.05  mg 


Ovral 


Norgestrel  0.5  mg 
Ethinyl  estradiol  0.05  mg 


Demulen 


Ethynodial  diacetate  1.0  mg 
Ethinyl  estradiol  0.05  mg 


24 


937 


CURRENTLY  AVAILABLE  COMBINATION,  SEQUENTIAL  AND  MICRODOSE 
PROGESTIN  ORAL  CONTRACEPTIVES 


YEAR 

PRODUCT 

MANU- 

TYPE 

PROGESTIN 

ESTROGEN 

INTRO- 

FACTURER 

DUCED 

1960 

Enovid 

Searle 

Comb. 

10  mg  norethynodrel 

150  meg  mestranol 

1962 

Enovid 

Searle 

Comb. 

5  mg  norethynodrel 

75  meg  mestranol 

1963 

Ortho- 
Novum 

Ortho 

Comb. 

10  mg  norethindrone 

60  meg  mestranol 

Ortho- 

Ortho 

Comb. 

2  mg  norethindrone 

100  meg  mestranol 

Novum 

1964 

Enovid-E 

Searle 

Comb. 

2.5  mg  norethynodrel 

100  meg  mestranol 

Norlestrin 

Parke-Davis 

Comb. 

2.5  mg  norethindrone 
acetate 

50  meg  ethinyl 
estradiol 

Norinyl 

Syntex 

Comb. 

2  mg  norethindrone 

100  meg  mestranol 

1965 

Provest 

Upjohn 

Comb. 

10  mg  medroxypro- 

50 meg  ethinyl 

(discontinued 

gesterone 

estradiol 

1970) 

C-Quens 

UUy 

Comb. 

2  mg  chlormadinone 

80  meg  mestranol 

(discontinued 

acetate 

1970) 

Oracon 

Mead  Johnson 

Seq. 

25  mg  dimethisterone 

100  meg  ethinyl 
estradiol 

1966 

Ovulen 

Searle 

Comb. 

1  mg  ethynodiol 
diacetate 

100  meg  mestranol 

Ortho- 

Ortho 

Seq. 

2  mg  norethindrone 

80  meg  mestranol 

Novum  SQ 

1967 

Norinyl 
1*50 

Syntex 

Comb. 

1  mg  norethindrone 

50  meg  mestranol 

Ortho- 

Ortho 

Comb. 

1  mg  norethindrone 

50  meg  mestranol 

Novum  1+50 

Norlestrin 

Parke-Davis 

Comb. 

1  mg  norethindrone 
acetate 

50  meg  ethinyl 
estradiol 

Norquen 

Syntex 

Seq. 

2  mg  norethindrone 

80  meg  mestranol 

1968 

Ovral 

Wyeth 

Comb. 

0.5  mg  norgestrel 

50  meg  ethinyl 
estradiol 

Ortho- 

Ortho 

Comb. 

1  mg  norethindrone 

80  meg  mestranol 

Novum  1+80 

Norinyl 

Syntex 

Comb. 

1  mg  norethindrone 

80  meg  mestranol 

1+80 

1970 

Demulen 

Searle 

Comb. 

1  mg  ethynodiol 
diacetate 

50  meg  ethinyl 
estradiol 

Micronor 

Nor-Q.D. 

Ovrette 

Loestrin 

1.5+30 

Loestrin 

1+20 

Zorane 

1+20 

Zorane 

1+50 

Zorane 

1.5+30 


Ortho  Prog. 

Syntex  Prog. 

Wyeth  Prog. 

Parke-Davis  Comb. 

Parke-Davis '  Comb. 


Lederle  Comb. 

Lederle  Comb. 

Lederle  Comb. 


0.35  mg  norethindrone 

0.35  mg  norethindrone 

0.075  mg  norgestrel 

1.5  mg  norethindrone 

acetate 

Img  norethindrone 

acetate 

1  mg  norethindrone 

acetate 

1  mg  norethindrone 

acetate 

1.5  mg  norethindrone 

acetate 


30  meg  ethinyl 

estradiol 

20  meg  ethinyl 

estradiol 

20  meg  ethinyl  estradiol 

50  meg  ethinyl  estradiol 

30  meg  ethinyl  estradiol 
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There  is  no  easy  way  to  compare  the  estrogenic  potency  of 
these  preparations.  In  an  isolated  state  mestranol  is  a  weaker 
estrogen  than  ethinyl  estradiol  (EE).  When  ingested,  however, 
mestranol  is  rapidly  hydrolysed  and  the  levels  of  total  EE 
(conjugated  and  freely  extractable)  after  oral  ingestion  are 
quite  comparable  to  the  levels  of  EE  following  oral 
administration  of  EE  itself.  The  plasma  levels  of  freely 
extractable  EE  are  somewhat  higher  after  giving  EE  orally 
than  after  giving  mestranol  orally.^  It  is  probably  the  free 
rather  than  the  conjugated  estrogen  which  is  metabolically 
active.  Mestranol  is  probably  the  weaker,  then,  of  the  two 
estrogens  currently  available  in  U.  S.  pills. 

However,  thepro^es^ms  in  some  pills  have  some  estrogenic 
effect  (norethynodrel —  ethnodiol  diacetate —  norethindrone 
acetate —  norethindrone).  Norgestrel  does  not  apparently  have 
any  estrogenic  effect. 

Another  consideration  appears  to  be  the  anti-estrogenic 
effect  of  the  various  progestins.  The  2.5  mg  of  norethindrone 
acetate  in  Norlestrin  2.5  has  a  strong  anti-estrogenic  effect  as 
does  .5  mg  of  norgestrel  in  Ovral.  Norethindrone  and 
ethynodiol  diacetate  have  some  anti-estrogenic  effect  while 
norethynodrel  is  devoid  of  estrogen  antagonism.  There  is  some 
evidence  that  increasing  the  ratio  of  progestin  to  estrogen  may 
be  beneficial  in  lowering  estrogenic  potency  of  an  oral  con- 
traceptive. 

Where  does  all  of  this  leave  us?  At  the  present  time  we 
suggest  that  the  relative  estrogenic  strength  of  the  50  meg  pills 
in  humans  is  not  completely  clear.  Most  programs  feel  that 
initial  provision  of  a  pill  with  more  than  50  meg  of  estrogen 
would  not  be  wise. 

In  the  A.C.O.G.  publication,  "SEMINAR  IN  FAMILY 
PLANNING"  (1972,  edited  by  Isenan,  Knox,  and  Tyrer)  the 
statement  is  made:  "Many  physicians  and  clinics  prefer  to  start 
all  patients  on  one  of  the  two-three  lowest  potency  pills  and  to 
increase  the  progestin  potency  only  for  those  patients  who 
demonstrate  symptoms  of  progestin  deficiency." 

Norinyl  1-50  and  Ortho  Novum  1-50  are  relatively  low 
estrogen  compounds  which  are  also  low  progestational  agents. 
They  thus  afford  the  opportunity  to  increase  the  progestational 
agents  provided  to  most  Emory  University  Family  Planning 
Program  patients.  A  part  of  the  reason  for  this  decision  is  the 
lower  cost  to  this  program  of  one  of  these  agents. 
Patient  Instructions:  The  following  instructions  come  fi'om  a 
manual  specifically  developed  for  patients  entitled  The  Joy  of 
Birth  Control  (also  published  by  the  Emory  University  Family 
Planning  Program).  These  written  instructions  are  for 
patients: 
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1.)  Start  your  first  pack  on  the  first  Sunday  after  your 
period  begins.  If  you've  just  had  a  baby,  start  your  first  pill  the 
Sunday  after  your  baby  is  one  month  old.  If  you've  just  had  an 
abortion,  start  your  first  pill  the  day  after  the  procedure  is  done. 
(Starting  on  Sunday  is  easy  to  remember  and  usually  means 
that  you  won't  be  menstruating  on  weekends.)  Swallow  one  pill 
a  day  till  you  finish  the  pack.  If  you're  using  a  21-day  pack,  stop 
for  one  week,  then  start  your  new  pack  on  Sunday.  (If  you're 
using  a  28-pill  pack,  don't  stop,  do  not  pass  Go,  and  do  not 
collect  $200  dollars.  Begin  a  new  pack  immediately.) 

2.)  Use  a  second  method  of  birth  control  (such  as  foam  and 
condoms)  during  your  first  two  weeks  on  the  pill.  You  aren't 
protected  yet.  Keep  a  second  method  handy  all  the  time. 

3.)  Associating  taking  your  pill  with  some  regularly 
scheduled  activity  —  say  going  to  bed  or  eating  a  meal  —  makes 
it  easier  to  remember.  Pills  work  best  if  you  take  one  about  the 
same  time  every  day  in  order  to  keep  a  constant  level  of  the  drug 
in  your  system.  (This  is  especially  important  if  you  have 
breakthrough  spotting.) 

4.)  To  be  failsafe,  check  the  pack  each  morning  to  make  sure 
that  you  took  your  pill  the  day  before. 

5.)  If  you  miss  one  pill,  take  the  forgotten  one  as  soon  as  you 
remember  it,  and  that  day's  pill  at  the  regular  time.  You 
probably  won't  get  pregnant.  Probably. 

6.)  If  you  miss  two  pills,  take  two  pills  as  soon  as  you 
remember  and  two  the  next  day.  Use  a  second  method  of  birth 
control  till  you  finish  the  pack.  You  may  have  some  spotting. 

7.)  If  you  miss  three  or  more  pills,  your  chances  of  ovulating 
go  way  up,  so  start  using  a  second  method  of  birth  control 
immediately. 

There  are  two  schools  of  thought  about  what  to  do  about 
missing  three  pills.  One  says:  Stop  taking  pills  for  at  least  a 
week,  then  start  a  new  pack  (preferably  on  Sunday).  Use  your 
backup  method  during  the  time  that  you're  off  pills  and  for  the 
first  two  weeks  of  the  new  pack.  The  other  school  suggests  that 
you  start  a  new  pack  of  pills  immediately.  With  either  system 
remember  to  use  the  backup  method  of  contraception  during  the 
first  two  weeks  of  the  new  pack. 

8.)  If  you  miss  a  pill  or  two  and  skip  a  period,  get  a 
pregnancy  test.  If  you've  been  taking  the  pills  correctly  and  you 
skip  a  period,  it's  unlikely  that  you're  pregnant,  so  keep  on 
taking  them. 

If  you  miss  two  periods  skip  on  down  to  the  clinic  for  a 
pregnancy  test.  You  can  get  pregnant  even  if  you  take  your  pills 
correctly.  (It  may  just  turn  out  that  you  need  a  different  dosage 
pill,  so  don't  get  terribly  worried  —  IF  you've  been  following 
your  pill  schedule  exactly.) 
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9.)  Contact  your  physician  or  nurse  clinician  if  you  have 
spotting  for  more  than  one  cycle,  or  if  you  want  to  reschedule 
your  periods  using  pills.  (It's  safe  to  do,  but  you  need 
professional  instructions.) 

10.)  Get  a  check  up  once  a  year  including  a  Pap  smear  and  a 
breast  exam. 

Side  Effects 

About  40%  of  pill  users  have  side  effects  of  one  kind  or  another. 
Here  are  those  most  commonly  reported,  in  roughly  descending 
order: 

— nausea  (try  taking  your  pill  with  the  evening  meal  if  this 
bothers  you) 

— weight  gain,  fluid  retention,  breast  fullness  or  tenderness 

— headaches 

— spotting 

— decreased  menstrual  flow  (not  always  a  nuisance) 

— missed  periods  (more  common  with  low-dose  estrogen  pills) 

— more  trouble  with  yeast  infections 

— depression,  anxiety,  fatigue,  mood  changes 

— chloasma,  or  mask  of  pregnancy  (skin  darkens  on  upper 
lip,  under  the  eyes,  on  the  forehead,  sun  may  make  it  worse) 

— decreased  sex  drive 

— acne 

Many  of  these  side  effects  go  away  or  decrease  as  your  body 
becomes  adjusted  to  the  pills.  Others  may  be  eliminated  by 
switching  to  a  different  dose  pill.  If  you  like  the  convenience  of 
oral  contraception,  but  are  having  problems  with  a  particular 
pill,  consult  your  doctor;  you  may  not  have  to  go  off  pills  at  all. 

Pills  can  also  have  drastic  side  effects.  These  are  rare. 
About  one  pill  user  in  two  thousand  a  year  is  hospitalized  for 
blood  clotting  disorders  (thromboembolic  disease). 

Of  course,  one  in  two  thousand  isn't  rare  enough  if  it 
happens  to  you. 

Hardly    anybody   just    keels    over    and    dies    from    pill 
complications   such   as   blood   clotting  disorders.  The  body 
usually  warns  of  impending  catastrophe.  The  signs  to  watch 
for  are: 
— severe  headaches 

— sudden  blurring  or  loss  of  vision,  a  sensation  of  flashing 
lights 
— severe  leg  pains 
— chest  pain  or  shortness  of  breath 

If  you  should  experience  any  of  these  symptoms,  call  your 
doctor  immediately.  Don't  wait  to  see  if  these  problems  will  go 
away. 
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Clinic  Management  of  Pill  Patients 

Initial  visit  should  include  assessment  of  patient  for 
contraindications,  history,  physical  examination,  blood 
pressure,  Pap  smear,  hematocrit  or  hemoglobin, 
urinalysis,  culture  for  gonorrhea,  serological  test  for 
syphilis  (if  this  has  not  been  done  within  one  year), 
counseling  regarding  pills,  and  provision  of  a  second 
method  of  birth  control  (for  the  patients  who  will 
discontinue  pills);  the  patient  may  be  able  to  gain 
confidence  in  the  clinic  and  in  her  choice  of  pills  if  a  group 
class  discussion  has  occurred;  the  patient  should  have  the 
opportunity  to  ask  an  individual  counselor  questions.  If 
the  initial  visit  takes  more  than  two  hours  this  may 
contribute  to  a  patient's  reluctance  to  return. 


2.  Early  Follow-up  at  6-12  weeks:  Minimum  services  should 
include  asking  patient  about  headaches,  blurred  vision, 
leg  pain,  chest  pain,  and  any  other  problem  she  may 
volunteer  information  about.  Check  blood  pressure.  Make 
sure  pills   are  being  taken  correctly. 


3.  Refill  visits:  Should  check  patient  for  each  of  the  items 
mentioned  in  #2  above.  Keep  refill  visits  to  a  minimum.  It 
is  often  inconvenient  for  patients  to  return. 


Annual  revisits  should  provide  the  services  provided  at 
the  initial  visit.  If  no  other  blood  chemistries  are  being 
performed,  the  yield  from  performing  yearly  serological 
tests  for  syphilis  is  highly  debatable  although  this 
procedure  is  being  urged  strongly  in  the  guidelines  for 
some  public  family  planning  clinics.  Private  physicians 
usually  give  patients  a  one  year  pill  prescription.  Public 
clinics  which  provide  pills  should  strongly  consider  giving 
out  a  full  year  supply  of  pills  (13  packs)  to  women  who  are 
having  no  problems  and  who  have  already  used  pills  for 
one  year  or  longer. 


5.  We  continue  oral  contraceptives  until  age  50.  Most  couples 
seem  to  be  choosing  sterilization  of  the  male  or  female  over 
using  pills  for  10-15  years. 
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COMPLICATIONS.  Over  the  past  years  the  authors  of 
Contraceptive  Technology  have  been  developing  the 
accompanying  TIME  FRAMEWORK  for  the  occurrence' 
of  pill  complications.  We  hope  readers  will  study  this  table, 
which  also  notes  whether  side  effects  are  estrogen  or 
progestin  related,  and  write  back  additions,  corrections, 
and  deletions.  This  framework  has  proven  useful  in  teach- 
ing clinicians  about  problems  to  expect  from  oral  con- 
traceptives. In  the  following  3  columns  pill  side  effects  are 
presented  without  a  time  framework: 


ESTROGEN 
EXCESS 


PROGESTIN 
EXCESS 


ESTROGEN 
DEFICIENCY 


Nausea,  dizziness 
Edema  &  leg  cramps 
Leukorrhea 
Increase  in 

leiomyoma  size 
Chloasma 
Uterine  cramps 
Irritability 
Increase  female 

fat  disposition 
Cervical  exotrophia 
Contact  lenses 

don't  fit 
Telangiectasia 
Vascular  type 

headache 
Hypertension 
Lactation 

suppression 
Headaches  while 

taking  pills 
Cystic  breast 

changes 
Breast  tenderness 

with  fluid 

retention 


Increased  appetite 

&  weight  gain 
Tiredness  &  fatigue 
Depression, 

decrease  in  libido 
Oily  scalp,  acne 
Loss  of  hair 
Cholestatic 

jaundice 
Decreased  length 

of  menstrual 

flow 
Headaches  between 

pill  packages 
Anabolic  effect 
Monilia  vaginitis 
Increase  in 

breast  size 

(alveolar  tissue) 
Breast  tenderness 

without  fluid 

retention 


Irritability, 

nervousness 
Hot  flushes 
Uterine  prolapse 
Early  &  midcycle 

spotting 
Decreased  amount 

of  menstrual  flow 
No  withdrawal 

bleeding 
Decreased  libido 


PROGESTIN 
DEFICIENCY 

Late  breakthrough 

bleeding 
Heavy  menstrual 

flow  &  clots 
Delayed  onset  of 

menses  following 

last  pill 


Some  of  the  19-nor  progestins  in  oral  contraceptives 
have  androgenic  activity  (norgestrel  is  greater  than 
norethindrone  or  norethindrone  acetate  or  ethynodiol 
diacetate).  Dimethisterone  is  the  only  example  of  a  pure 
substituted  testosterone  used  as  a  contraceptive  agent. 
However,  it  has  Httle,  if  any,  androgenic  effects. 
Norethynodrel  has  no  discernable  androgenic  activity.  As 
the  progestins  might  produce  human  fetal 
masculinization,  none,  except  perhaps  norethynodrel, 
should  be  used  to  induce  menses  in  suspected  pregnancies. 
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NON-CONTRACEPTIVE  SIDE  BENEFITS  OF  ORAL 
CONTRACEPTIVES 

Women  often  experience  benefits  other  than  effective 
contraception  from  oral  contraceptives.  Pills  minimize 
menstrual  cramps,  decrease  the  number  of  days  of  bleeding  and 
the  amount  of  blood  loss  and  produce  regular  menstrual 
periods  in  most  instances.  The  symptoms  of  menopause  are 
controlled  by  oral  contraceptives.  However  women  in  their  40's 
are  more  susceptible  to  thrombophlebitis  and  other 
contraceptives  are  often  desirable.  Acne  is  often  improved  in 
women  on  oral  contraceptives  and  premenstrual  tension, 
anxiety  or  depression  may  be  diminished.  Probably  because  of 
diminished  fear  of  pregnancy,  some  women  and  men 
experience  an  increased  enjoyment  of  sexual  intercourse. 
Occasionally  women  may  note  a  decreased  libido  while  on  pills. 
Although  most  women  in  our  society  consider  weight  gain  a 
negative  effect,  we  have  seen  situations  in  which  patients  chose 
to  use  pills  specifically  because  they  hoped  weight  gain  would 
occur.  Some  women  are  pleased  to  note  an  increase  in  breast 
size  while  on  pills.  Extra  pills  from  a  separate  package  may  be 
used  to  avoid  menses  on  weekends  or  vacations.  Pills  have  been 
used  in  the  treatment  of  endometriosis,  gonadal  dysgenesis, 
young  women  who  have  been  castrated,  ITP  (idiopathic 
thrombocytopenic  purpura)  and  to  eliminate  the  pain  of 
mittelschmerz.  There  is  a  decreased  incidence  of  functional 
ovarian  cysts  in  pill  users. 

HOW  SHOULD  ORAL  CONTRACEPTIVES  BE  PROVIDED? 
Is  a  physician's  prescription  essential?  There  is  evidence  that 
the  Pill  decreases  dysmenorrhea,  prevents  functional  ovarian 
cysts,  and  decreases  diagnostic  surgical  procedures  to  evaluate 
breast   masses    (see  Table  III,  page  62).  Do  the  non- 

contraceptive  benefits  of  the  Pill  outweigh  their  harmful 
effects?  The  authors  of  Contraceptive  Technology  asked  Dr. 
Malcolm  Potts  of  London,  former  medical  director  of  IPPF  and 
one  of  the  most  creative  individuals  in  the  family  planning 
movement,  to  comment  on  this  worldwide  debate  on  how  the 
Pill  should  be  distributed: 


SUPERVISION     AND     DISTRIBUTION     OF     ORAL 
CONTRACEPTIVES 

Nearly  two  decades  of  use  and  tens  of  millions  of  current 
users  of  the  Pill  permit  increasing  confidence  in  oral 
contraceptive  use.  As  knowledge  grows  so  patterns  of 
prescription  and  supervision  must  change.  Some  countries, 
such  as  Bangladesh,  People's  Republic  of  China  and  Thailand, 
allow  non-physician  distribution  of  oral  contraceptives  and  the 
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International  Planned  Parenthood  Federation  has  urged 
member  associations  to  look  at  new  and  innovative  m.ethods  of 
distribution.^ 


The  details  of  distribution  systems  will  vary  in  different 
countries,  but  a  common  philosophy  exists.  Basically, 
contraceptives  should  be  distributed  in  as  simple  a  way  as  a 
particular  technology  will  allow.  The  question  should  never  be: 
can  a  method  be  removed  from  prescription?  But,  are  there 
reasons  for  limiting  the  method  to  physician  prescription? 

The  Pill  is  not  addictive,  death  from  overdose  has  never 
been  observed,  the  dose  is  constant,  the  route  of  administration 
simple  and  the  user  makes  her  own  diagnosis  —  namely,  I  am 
sexually  active  and  do  not  want  to  be  pregnant.  It  can  be  argued 
that  a  physician  can  tailor  the  choice  of  Pill  to  the  woman's 
physiology,  but  double  blind  cross  over  trials  and  placebo 
studies  suggest  that  the  differences  between  different 
preparations  are  not  always  as  great  as  is  commonly  believed 
and,  anyhow,  sophistication  of  prescription  is  not  a  valid 
reason  for  making  a  physician's  care  mandatory.  In  short  the 
only  genuine  argument  for  limiting  distribution  to  medical 
prescription  is  that  the  physician  may  be  able  to  screen  out 
certain  women  who  have  contraindications  to  Pill  use,  or  that 
potentially  dangerous  side  effects  may  arise,  which  only  a 
physician  can  detect. 

The  list  of  possible  absolute  contraindications  to  oral 
contraceptive  use  gets  shorter  all  the  time,  and  those  conditions 
where  caution  is  advisable,  such  as  a  previous  history  of 
thrombosis,  depend  upon  history,  not  physical  examination.  In 
a  recent  survey  in  London,  pelvic  examination  was  never  found 
to  uncover  a  contraindication  to  oral  contraceptive 
prescription. 

It  appears  to  be  impossible  to  predict  those  women  who 
may  develop  hypertension  on  the  Pill.^ 

Therefore,  the  philosophy  which  is  arising  in  places  as 
different  as  Los  Angeles  and  Khatmandu  is  to: 

1.  Develop  simple  self  administered  methods  of  history  taking, 
which  do  not  involve  a  physician. 

2.  Recognize  those  preventive  medicine  routines  (eg.  the  taking 
of  a  Pap  smear)  which  are  not  a  prerequisite  of  oral 
contraceptive  use. 

3.  Attempt  to  encourage  those  who  have  the  care  of  chronic 
diseases,  eg  diabetes,  to  provide  contraceptive  advice  as  a 
routine. 

4.  Encourage  the  maximum  delegation  of  duties,  so  that 
physicians  deal  with  problems  that  arise,  or  women  requiring 
special  reassurance,  rather  than  with  the  routine. 
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In  the  USA  a  nurse  practitioner,  or  specially  trained  lay 
worker,  could  give  adequate  advice  to  a  great  many  women 
using  oral  contraceptives,  although  state  laws  and  medico- 
legal customs  may  override  what  is  rational  in  clinical  terms. 
In  many  developing  countries  the  auxiliary  midwife, 
traditional  midwife,  shop  keeper  or  witch  doctor  can  become  the 
most  appropriate  person  to  dispense  the  Pill.  To  think  about 
such  systems  is  not  to  envisage  the  second  best;  it  is  to  meet  the 
ethically  imperative  responsibility  to  use  scarce  and  expensive 
medical  resources  as  effectively  as  possible  and  to  break  down 
as  many  econojnic  and  social  barriers  between  the  potential 
consumer  and  the  method  as  possible. 

It  is  worth  reminding  ourselves  that  in  most  developed 
countries  deaths  from  analgesics  that  are  sold  over  the  counter 
exceed  deaths  from  oral  contraceptives  (see  note  under  Table 
III,  Page  62,  re  aspirin).  In  developing  countries  pregnancy 
risks  very  greatly  exceed  any  possible  hazard  of  pill  use.  The 
Royal  College  of  General  Practitioners  in  the  only  successful 
prospective  study  of  oral  contraceptive  use  (23,000  users  and 
23,000  controls  over  three  years)  concluded  that  beneficial 
effects  such  as  those  on  breast  disease,  anemia  and  menstrual 
symptoms  may,  in  total,  exceed  adverse  effects. 

Dr.  Malcolm  Potts 
May  2,  1974 
b.  Sequential  Oral  Contraceptivesprovide  estrogen  alone  for 
14-15  days  and  then  a  progestin  along  with  the  estrogen 
for  the  final  several  days  of  the  cycle.  The  major 
contraceptive  effect  of  sequential  pills  is  inhibition  of 
ovulation  by  the  estrogen.  The  progestin  is  provided  too 
late  to  be  able  to  count  on  its  contraceptive  effects  at  the 
time  of  ovulation.  In  order  to  get  rates  of  effectiveness 
close  to  99%  more  estrogen  is  provided  in  sequential  pills 
than  in  combined  pills,  limiting  their  usefulness.  Missing 
several  pills  early  in  a  package  of  pills  could  lead  to 
breakthrough  ovulation  and  in  this  instance  there  would 
be  no  progestational  contraceptive  effects  to  protect  the 
patient  against  pregnancy.  Instructions  for  sequentials 
are  the  same  as  for  combined  pills  as  are  the  comphcations 
and  most  of  the-side  benefits.  While  the  authors  of  C.T.  do 
not  use  sequential  pills  routinely  for  the  following 
situations,  these  are  noted  in  the  literature  to  be  the 
situations  in  which  sequential  pills  are  most  frequently 
recommended:  acne,  patients  with  very  late  onset  of 
menses  or  very  irregular  periods  (potentially  hypofertile), 
very  young  girls  who  have  not  established  regular 
menses,  and  patients  who  are  hypoestrogenic.  In  these 
situations  the  sequential  pills  are  being  used  for  one  of 
four  potential  advantages:  high  estrogen  effect,  low 
progestational  effects,  low  androgenic  effect,  or  less 
suppression  of  the  hypothalamic-pituitary-ovarian  axis. 
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c.  One-Pill-A  Month  Contraceptive 
Clearly,  a  disadvantage  of  the  pills  is  that  they  must  be 
taken  daily  for  three  weeks  each  month.  Combined  oral 
contraceptives  providing  an  estrogen  and  a  progestin 
taken  once  a  month  are  being  studied.  The  estrogen  which 
has  successfully  been  used  for  this  purpose  is  quinestrol 
(ethinyl  estradiol  3-cyclopentyl  ether).  This  compound  is 
rapidly  absorbed  and  stored  in  adipose  tissue  from  which 
it  is  slowly  released.  To  initiate  this  method  2  mg  of 
quinestrol  are  given  on  the  first  day  of  a  menstrual  cycle; 
three  weeks  later  a  combination  of  an  estrogen,  (2  mg  of 
quinestrol)  and  a  progestin  (5  mg  of  quingestanol),  are 
given  orally  and  this  combination  of  estrogen  and 
progestin  is  repeated  thereafter  at  four-week  intervals. 
This  preparation  inhibits  ovulation  in  a  great  majority  of 
cycles  and  also  produces  alterations  in  endometrial 
histology.  Withdrawal  bleeding  occurs  6-14  days  post 
administration  of  the  drug.  Nausea  (20%),  vomiting, 
mucorrhea,  headaches,  dizziness,  and  depression  are  the 
most  commonly  noted  side  effects.  Amenorrhea  occurs  in 
about  5%  of  cycles.  Failure  rates  when  the  medication  is 
used  correctly  are  in  the  2-3%  range. ^  ^  ^° 
5.  Progestins  Alone  As  Contraceptives 

i.  Mini-Pills  ("One-a-day"  Pills)  have  been  marketed  in  the 
U.S.A.  since  January,  1973.  Mini-pills  provide  small  doses 
of  the  same  progestins  available  in  combined  oral 
contraceptives.  OVRETTE  provides  .075  mg  of  norgestrel 
which  is  15%  of  the  dose  of  norgestrel  in  Ovral,  while  NOR- 
Q.D.  and  MICRONOR  provide  .35  mg  of  norethindrone 
which  is  1/3  of  the  amount  of  norethindrone  provided  in 
Norinyl  1-50  and  in  Ortho  1-50. 
Mechanisms  of  action  (see  page  21). 
Effectiveness:  The  theoretical  effectiveness  of  mini-pills, 
96-99%,  is  less  than  combined  oral  contraceptives  but  in 
the  same  range  as  lUDs.  Drug  company  reports  on  the  use 
of  .35  mg  of  norethindrone  show  an  average  pregnancy 
rate  of  2.54  per  100  woman  years.  The  rate  is  higher,  3.72 
for  women  who  had  never  used  combined  pills  than  for 
women  switching  from  combined  preparations  to  mini- 
pills  -  1.95  pregnancies  per  100  woman  years  of  use.  The 
use  of  .075  mg  of  norgestrel  (OVRETTE)  is  apparently 
associated  with  a  slightly  lower  failure  rate:  1.1 
pregnancies  per  100  woman  years  of  use.  (Norgestrel  .075 
mg  is  a  stronger  progestin  than  .35  mg  of  norethindrone.) 
Pregnancy  rates  in  mini-pill  users  are  highest  in  the  first 
six  months  of  use.  Patients  choosing  mini-pills  might  be 
encouraged  to  use  a  second  method  during  this  period. 
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Contraindications.  The  absolute  contraindications  to 
combined  orals  (p.  23)  pertain  to  mini-pills  even  thougrh  it 
is  not  known  at  this  time  if  there  is  an  increased  risk  of 
thromboembolic  disease  associated  with  progestin  alone 
contraceptives.  Due  to  the  irregular  bleeding  produced  by 
mini-pills,  undiagnosed  abnormal  genital  bleeding  is  one 
of  the  more  important  contraindications  to  their  use. 
Profile  of  Patient  Who  Might  Choose  Mini-Pills:  Most 
patients  using  mini-pills  at  Grady  Memorial  Hospital 
have  switched  to  mini-pills  from  combined  pills  because  of 
one  of  the  following  estrogen-related  problems: 
headaches,  chloasma,  hypertension,  breast  tenderness, 
premenstrual  depression  or  anxiety,  or  weight  gain.  In 
addition,  mini-pills  are  occasionally  chosen  as  the  initial 
method  of  choice  in  women  with  a  history  of  migraine 
headaches  or  hypertension.  Mini-pills  have  less  effect  on 
lactation  and  would  be  more  desirable  for  lactating 
women.  Mini-pills  may  have  no  associated  increased  risk 
of  thromboembolic  events  making  them  a  better  choice  in 
the  immediate  postpartum  period  and  in  women  with 
severe  varicosities  or  other  factors  predisposing  to 
thrombophlebitis. 
Patient  Instructions: 

1.  Start  mini-pills  the  first  day  of  your  period  and  then  take 
one  pill  a  day  CONTINUOUSLY  -  EVEN  WHEN  YOU 
ARE  ON  YOUR  PERIOD.  This  is  different  than  most 
other  pills.  With  mini-pills  you  don't  have  to  remember  to 
stop  or  start  your  pills  each  month. 

2.  If  you  miss  one  pill,  take  it  as  soon  as  you  remember  and 
take  your  next  pill  at  the  regular  time. 

3.  If  you  miss  two  pills,  take  one  of  the  missed  pills  as  soon  as 
you  rememljer  as  well  as  your  regular  pill  for  that  day. 
Take  the  forgotten  pill  plus  the  regular  one  the  next  day. 
Use  a  second  method  of  birth  control  until  your  next 
period. 

4.  If  you  do  not  have  a  period  within  45  days  of  your'last  one, 
go  to  a  physician  quickly  to  determine  if  you  are  pregnant. 

5.  Expect  changes  in  the  time  between  periods,  in  the  length 
of  your  periods  and  maybe  some  spotting  between  periods. 
Some  women  have  perfectly  regular,  normal  cycles  using 
mini-pills,  many  have  some  irregularity. 

6.  To  improve  the  effectiveness  of  mini-pills,  use  a  second 

method  during  midcycle,  particularly  during  the  first 
three-six  months. 

Clinic  Management:  Basically  the  same  as  for  combined 
pills  (p.  26 ).  Be  willing  to  perform  pregnancy  tests 
periodically  to  reassure  those  who  are  not  pregnant  and  to 
detect  unplanned  pregnancies  as  early  as  possible. 
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Complications  include  irregular  menses,  increased  or 
decreased  duration  and  amount  of  menstrual  flow, 
spotting,  and  amenorrhea.  Headaches  may  occur  but  are 
less  common  than  with  combined  pills.  The  risk  of 
thrombophlebitis  in  users  of  mini-pills  has  not  been 
established.  Effects  on  other  systems  which  are  included 
in  the  drug  circular  include:  edema,  hirsutism,  alterations 
in  hepatic  function  tests,  metapyrone  tests  and 
pregnandiol  determination. 

Non-contraceptive  Benefits:  Dysmenorrhea  is  diminished 
in  some  users  of  mini-pills  though  not  as  predictably  as 
with  combined  oral  contraceptives. 
Cost:  $2.00  -  $3.00  per  cycle. 


Post-Coital  Oral  Progestins-  have  been  given  to  women 
following  each  act  of  intercourse.  In  general,  post  coital 
progestins  are  more  effective  the  more  frequently  a  couple 
has  intercourse  leading  to  the  suggestion  that  in  effect 
post-coital  oral  progestins  are  acting  much  as  mini-pills 
do. 


c.  Long-acting  Progesterone  Injections  ("The  Shot")  are 
currently  marketed  in  35  countries  and  have  been  very 
close  to  gaining  official  F.D.A.  approval  in  the  U.S.A. 
Mechanism  of  Action  (see  p.  21). 

Effectiveness.  The  theoretical  effectiveness  of  DMPA  or 
medroxyprogesterone  acetate  injections  (150  mg  each 
three  months)  is  almost  as  good  as  combined  oral 
contraceptives  (0.3  to  0.5  pregnancies/ 100  woman  years). 
As  with  every  contraceptive  the  use-effectiveness  is 
somewhat  lower,  perhaps  in  the  range  of  5-10 
pregnancies/ 100  woman  years. 

Contraindications.  The  absolute  contraindications  to 
combined  orals  (p.  23)  pertain  to  DMPA  even  though  it  is 
not  known  at  this  time  if  there  is  an  increased  risk  of 
thromboembolic  disease  associated  with  progestin  alone 
contraceptives.  DMPA  produces  very  irregular  menstrual 
bleeding  ppppatterns  and  hence  abnormal  undiagnosed 
genital  bleeding  is  an  important  contraindication  to 
DMPA.  Currently  at  Grady  Memorial  Hospital  DMPA  is 
not  provided  to  women  who  want  further  pregnancies  as 
the  degree  of  post  DMPA  infertility  is  still  being  studied.  It 
does  not  appear  that  large  percentages  of  women  have 
post-DMPA  infertility  problems. 
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Profile  of  Patients  Who  Might  Choose  DM  PA:  Women 
who  find  an  injection  each  three  months  easier  than 
taking  a  pill  daily,  using  a  coitus  related  method,  or  who 
have  had  difficulties  with  an  lUD.  Women  who  want  a 
very  effective  means  of  birth  control  and  who  are  in  the 
later  reproductive  years  when  thromboembolic 
complications  of  pills  increase.  Women  who  have  had 
estrogen  related  complications  from  combined  pills.  Some 
programs  have  utilized  DMPA  for  retarded  patients 
unable  to  use  oral  contraceptives  effectively.  Often  women 
who  choose  "the  shot"  have  had  a  contraceptive  failure  or 
two  with  other  methods. 

Patient  Instructions 

1.  Use  a  backup  method  for  the  first  two  weeks  after  your 
first  shot. 

2.  Return  to  the  clinic  every  three  months  for  another  shot. 

3.  Women  using  the  shot  have  reported  longer  periods 
spotting  between  periods,  irregular  periods,  or  no  periods 
at  all.  The  actual  amount  of  blood  lost  is  probably 
decreased  in  most  women  -  even  during  the  first  year  when 
the  total  number  of  days  of  menstruating  and  spotting  is 
increased.  If  the  bleeding  is  bothering  you,  go  back  to  the 
clinic  and  get  a  hematocrit  check. 

4.  Some  women  have  reported  decreased  sex  drive,  weight 
gain,  headaches,  or  dizziness.  The  shot  is  a  fairly  new 
method  and  the  final  word  is  not  in  as  to  whether  the  shot 
is  going  to  make  women  more  susceptible  to  blood  clots.  As 
with  the  birth  control  pills,  therefore,  you  should  watch 
out  for  severe  headaches,  blurred  vision  or  blindness, 
severe  leg  pains  and  chest  pains.  CONTACT  YOUR 
DOCTOR  IMMEDIATELY  if  any  of  these  symptoms 
should  develop. 

5.  Get  a  checkup.  Pap  smear,  breast  exam,  etc.  once  a  year. 
Clinic  Management  -  Muqh  as  per  patients  on  combined 
pills  (p.29).  A  consent  form  should  be  signed  by  the  DMPA 
patient  (U.S.A.).  Occasionally  women  using  DMPA  bleed 
extensively  and  histories  of  amount  of  bleeding  are 
notoriously  inaccurate.  If  a  woman  is  experiencing 
numerous  days  of  bleeding  per  month,  do  periodic 
hematocrits  or  hemoglobins.  To  protect  ourselves  from 
providing  DMPA  to  pregnant  women,  and  in  view  of  the 
amenorrhea  which  is  the  norm  after  9-12  months,  at 
Grady  Memorial  Hospital  a  2-minute  pregnancy  test  is 
performed  each  three  months  prior  to  giving  DMPA.  Due 
to  the  development  of  breast  tumors  in  beagles  provided 
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progestin  injections,  we  are  particularly  careful  to  perform 
periodic  breast  exams  and  to  encourage  shot  patients  to  do 
breast  self  exams  (this  is  routine  for  women  using  all 
contraceptives). 

Complications 

1.  Excessive  endometrial  bleeding  -  either  in  the  form  of 
prolonged  and/or  heavy  menses  or  in  the  form  of 
metrorrhagia  is  the  most  frequent  reason  for  DMPA 
discontinuation.  Breakthrough  bleeding  can  often  be 
managed  by  giving  the  patient  0.1,  0.5,  or  1.0  mg  of 
diethylstilbestrol.  Perform  a  hematocrit  if  there  is  any 
question  of  excessive  blood  loss. 

2.  Amenorrhea  is  to  be  expected  after  9-12  months  on  DMPA. 
Many  women  consider  this  a  desirable  effect  of  DMPA. 
However,  pregnancy  may  result  if  a  woman  in  her  40's 
misinterprets  this  prolonged  amenorrhea  as  menopause, 
thinks  she  is  "sterile"  and  discontinues  contraception.  We 
continue  shots  until  the  age  of  50. 

3.  Infertility  post-DMPA  is  a  problem  for  6-12  months  in  a 
fair  number  of  women.  There  is  return  of  fertility  in  over 
80%  of  women  a  year  post-DMPA. 

4.  Decreased  libido,  headaches,  dizziness,  weight  gain,  and 
allergic  reactions  are  rare  complications  of  DMPA. 
Cost:  $4  -  $12  per  year. 

d.  Subdermal  Silastic  Capsules  Containing  Progestins 
which  are  released  slowly  have  been  utilized  as  a  means  of 
providing  reversible  long  term  contraception.  It  is  hoped 
that  single  silastic  capsules  might  provide  effective 
contraception  for  as  long  as  3-5  years. 

e.  Cervical  Rings  Impregnated  With  Progestins  have  been 
worn  by  women  for  one  month  at  a  time  in  clinical  trials 
providing  effective  (98%)  contraception  and  avoiding  the 
coitus-related  inconveniences  associated  with 
diaphragms.  These  are  fitted  like  diaphragms,  placed  into 
the  vaginal  vault  each  month  post-menses  as  one  would 
insert  a  diaphragm  and  left  in  place  until  the  next 
menstrual  period. 

f.  Progesterone  Impregnated  lUDs  and  hollow  lUDs  con- 
taining progestins  have  been  used  as  means  of  increasing 
lUD  contraceptive  effectiveness  and  of  decreasing  uterine 
cramping.  The  "Progesterone  T"  has  been  effective  in 
clinical  trials  and  appears  to  be  well  tolerated  in 
nulliparous  patients. 
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6.  Estrogen  Alone  as  a  Contraceptive 
Post-Coital  "Morning  After"  Pills 

Diethystilbestrol  (DES)  a  nonsteroidal  synthetic  estrogen 
has  recently  received  FDA  approval  as  a  post-coital  con- 
traceptive agent  in  midcycle  sexual  exposure.  DES  should  be 
used  as  an  emergency  measure  only;  it  should  not  be  considered 
for  continuous  or  frequent  use  for  birth  control  because  it  may 
be  harmful  to  the  fetus  if  conception  has  already  occurred.  The 
FDA  emphasizes  that  therapeutic  abortion  should  be  con- 
sidered when  DES  fails  due  to  the  possibility  of  teratogenic  and 
other  adverse  effects  on  the  fetus. 
Mechanism  of  Action:  (See  p.  21). 
Effectiveness: 

DES  is  an  effective  post-coital  contraceptive  but  treatment 
failure  can  occur.  These  failures  could  result  from:  1)  an  already 
established  implantation  2)  excessive  lapse  of  time  between  un- 
protected intercourse  and  DES  ingestion  3)  inadequate  dosage 
4)  vomiting  the  pills  5)  failure  of  the  drug.  Reports  from  several 
series  indicate  that  26  pregnancies  occurred  among  5,593 
women  treated  with  DES  or  other  estrogens  in  varied  doses  at 
reported  midcycle  exposure  (approximately  1100  pregnancies 
should  have  occurred). 


Instructions  to  Patients: 

If  you  have  had  unprotected  intercourse  around  midcycle, 
and  want  to  make  sure  immediately  that  you  won't  become 
pregnant,  you  might  consider  DES. 

If  you  can  stand  to  wait  for  your  period,  it  might  be  com- 
forting to  know  that  on  the  average,  only  four  out  of  100  women 
who  have  a  single  act  of  unprotected  intercourse  get  pregnant. 

DES  is  an  emergency  measure  —  it's  not  a  substitute  for  a 
regular  method. 

1.)  You  have  to  begin  taking  the  drug  within  seventy-two 
hours  of  intercourse.  So  —  head  for  the  clinic  as  soon  as  pos- 
sible. 

2.)  Insist  on  having  a  breast  exam  and  giving  your  medical 
history  before  having  DES  prescribed  to  make  sure  you  don't 
have  any  problems  DES  would  aggravate. 

3.)  Take  two  25  mg  pills  a  day  for  five  days.  DES  is  a  massive 
dose   of  synthetic  estrogen,   and  often  causes  nausea  and 
vomiting.  The  drug  won't  work  if  the  pills  don't  stay  down,  so 
ask   your  doctor  about  prescribing  a   drug  to   control   the 
vomiting. 


40 


953 


4.)  If  your  period  is  two  weeks  late  after  taking  DES,  get  a 
pregnancy  test.  DES  is  known  to  have  caused  cancer  of  the 
vagina  in  the  daughters  of  women  who  took  it  while  pregnant 
with  them,  so  if  you  have  taken  DES  and  find  that  you  are  still 
pregnant,  give  serious  thought  to  having  an  abortion. 

5.)  As  with  all  hormone-containing  birth  control  methods, 
you  should  watch  for  the  following  symptoms: 

—  severe  headaches 

—  sudden  blurring  or  loss  of  vision,  a  sensation  of  flashing 
lights 

—  severe  leg  pains 

—  chest  pain  or  shortness  of  breath 


Side  Effects: 

1.  Nausea  and  vomiting 

2.  Headache 

3.  Menstrual  irregularities 

4.  Breast  tenderness 

At  present  there  is  no  positive  evidence  that  the  restricted 
post-coital  use  of  DES  carries  a  significant  carcinogenic  risk  to 
either  the  mother  or  fetus.  However,  young  women  exposed  in 
utero  to  DES  during  organogenesis  have  developed 
adenocarcinoma  of  the  vagina  during  their  teens  to  early  20's. 
The  incidence  of  development  of  adenocarcinoma  is  probably 
one  in  10,000  from  such  in  utero  exposures  during  the  first 
trimester  (during  organogenesis).  Later  in  life  effects  are 
unknown  since  DES  was  used  to  prevent  spontaneous  abortion 
only  from  1950-1969.  The  possibility  of  teratogenic  and  other 
adverse  effects  on  the  fetus  with  very  early  administration  of 
DES  warrants  further  investigation.  Until  these  investigations 
are  complete  voluntary  termination  of  pregnancy  should  be 
carefully  considered  when  pregnancy  occurs  in  spite  of  the  use 
of  DES.  Patients  should  be  informed  of  this  possible  risk  and 
the  choice  they  would  face  in  the  event  of  treatment  failure 
before  the  morning  after  treatment  is  started. 


Contraindications: 

Established  pregnancy  should  be  ruled  out  by  history,  ex- 
amination and/or  by  pregnancy  tests  so  that  unnecessary  ex- 
posure of  an  already  existing  fetus  to  DES  does  not  occur. 
Tumors  of  the  breast  and  reproductive  organs  should  be  ruled 
out. 
Cost: 

A  prescription  for  25  mg  B.I.D.  x  five  days  would  cost  ap- 
proximately $4.50. 
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PROBLEM:  UNPROTECTED  INTERCOURSE  AT 
MIDCYCLE 

Four,  not  one,  options  are  open  to  the  patient,  couple, 
and  clinician.  Each  option  seems  to  be  evoking  en- 
thusiastic support;  each  option  raises  strong  antagonism. 
Why  not  explain  what  the  options  are  and  what  medical 
facilities  exist  in  a  given  clinic,  community  or  cultural 
milieu,  and  let  the  woman  decide  for  herself  (with  or 
without  her  partner),  as  per  her  choice.  The  options  are: 

(1)  Insertion  of  an  lUD 

(2)  Use  of  high  dose  estrogens 

(3)  Await  menses;  if  late,  get  menses  extraction 

(4)  Await  menses;  if  late,  wait  a  week  or  two  and  once 
pregnancy  can  be  diagnosed,  diagnose  it.  Choose  between 
a  therapeutic  abortion  and  continuing  the  pregnancy. 


F.  INTRAUTERINE  DEVICES 

1.  History:  The  first  intrauterine  device  (lUD),  a  silkworm  gut 
ring,  was  introduced  by  Dr.  Richard  Richter  in  1909  in  Poland. 
In  the  early  1930's  Grafenberg's  silver  ring  began  to  be  used  in 
Germany.  ^^  Deaths  due  to  infections  caused  the  lUD  to  be 
viewed  with  disfavor  by  the  medical  community  which,  at  this 
time,  was  also  not  sympathetic  with  the  issue  of  birth  control. 
In  Israel  and  Japan,  however,  lUDs  continued  to  be  used  and 
20-25  year  follow-up  reports  began  to  appear  in  the  mid-1950's. 
It  was  not  long  before  one  of  the  most  popular  of  the  new 
generation  of  lUDs  was  marketed,  the  Lippes  Loop.  The 
availability  of  antibiotics  to  control  infections,  improvements 
in  lUD  design,  and  increased  awareness  of  the  importance  of 
fertility  control  have  led  to  acceptance  of  lUDs  by  the  medical 
community  and  family  planners  alike.  Very  recently  copper 
lUDs,  progesterone  impregnated  lUDs,  and  the  Ypsilon-Y 
have  been  studied  extensively  and  this  latest  generation  of 
devices  may  offer  the  clinician  and  patient  still  further  effec- 
tiveness and  safety  from  the  use  of  intrauterine  contraceptives. 

2.  Currently  Available  Devices:  lUDs  are  steel  or  polyethylene 
foreign  bodies  which  are  placed  into  the  uterine  cavity  and 
usually  have  a  nylon  "tail"  or  string  which  protrudes  from  the 
cervical  os.  There  are  two  general  types  of  intrauterine  devices: 
the  closed  and  the  open.  The  closed  devices  include  the  bow  and 
the  Hall-Stone  ring.  In  the  event  of  uterine  perforation,  closed 
devices  occasionally  lead  to  intestinal  obstruction  due  to  en- 
trapment of  intestine  within  the  closed  structure  of  the  ring. 
Because  of  the  gravity  of  this  complication,  closed  lUDs  find  lit- 
tle use  in  family  planning  clinics.  Currently  used  lUDs  are  of 
the  open  type  and  are  included  in  the  accompanying 
photograph. 
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3.  Mechanism  of  Action:  It  was  formerly  thought  that  lUDs 
worked  by  increasing  tubal  motility,  causing  the  blastocyst  to 
reach  the  uterus  before  the  endometrium  was  prepared  for  im- 
plantation to  occur.  Present  evidence,  however,  suggests  that 
conventional,  inert  devices  function  as  foreign  bodies,  resulting 
in  a  local  inflammatory  response.  Polymorphonuclear 
leukocytes  involved  in  this  host  response  may  produce  lysis  of 
either  the  sperm  or  the  blastocyst. 

The  mechanism  of  action  of  copper  devices  probably  involves 
a  different  process  in  addition  to  the  effect  of  the  device.  The 
work  by  Dr.  Howard  Tatum  of  The  Population  Council 
demonstrates  this  point.  Dr.  Tatum  found  that  his  "T"  shaped 
lUD  (the  Tatum  "T")  had  a  high  failure  rate,  something  on  the 
order  of  18  pregnancies  per  100  women  years,  until  fine  copper 
wire  was  wound  around  the  shaft  of  the  device.  Somehow,  the 
presence  of  the  copper  enhanced  the  effectiveness  of  the  device. 
Although  it  is  not  known  how  these  copper  devices  work,  the 
effect  of  small  concentrations  of  copper  released  into  the  uterine 
cavity  has  been  intensely  studied.  The  results  are  summarized 
as  follows: 

a)  carbonic  anhydrase  inhibition  by  competition  with  zinc 

b)  alkaline  phosphatase  inhibition 

c)  interference  with  cellular  DNA  in  the  endometrium 

d)  interference  with  estrogen  uptake  by  the  uterine  mucosa 

e)  induction  of  an  inflammatory  response  similar  to  that  in- 
duced by  inert  lUDs. 

f)  sperm  immobilization  does  NOT  appear  to  be  a  major 
mechanism  of  action. 


4.  Effectiveness: 

The  theoretical  effectiveness  of  most  lUDs  is  in  the  range  of  1-5 
pregnancies  per  100  woman  years  of  use.  There  are  very  few 
mistakes  the  patient  using  an  lUD  can  make  so  the  use-effec- 
tiveness of  lUDs  (6  pregnancies  per  100  woman  years  of  use)  is 
very  close  to  the  theoretical  effectiveness.  However,  the  con- 
traceptive discontinuation  rates  with  lUDs  are  fairly  high, 
with  20-40%  discontinuing  the  lUD  in  the  first  year  of  use.  It  is 
sometimes  said  that  the  average  lUD  remains  in  utero  for  24 
months.  The  obvious  advantage  of  lUDs  is  that  once  they  have 
been  tolerated  well  for  several  years,  subsequent  expulsions 
and  removals  for  pain  or  bleeding  diminish  to  very  low  levels. 
See  table  on  page  53  for  specific  lUD  event  rates. 

5.  Choosing  an  lUD  for  A  Specific  Patient 

The  average  clinic  or  office  usually  does  not  stock  many 
different  types  of  lUDs.  This  practical  limitation  clearly  limits 
the  clinician.  Several  comments  on  how  one  could  go  about 
choosing  an  lUD  for  a  specific  patient: 
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a)  The  narrowest  barrels  manufactured  for  the  insertion  of  an 
lUD  are  that  used  for  the  Cu-7  (3.07  mm)  and  for  the  smallest 
Saf-T-Coil  (3.76  mm).  This  facilitates  insertion  in  nulliparous 
patients.  By  the  way,  the  Cu-7  is  37  mm  long,  while  the  smallest 
Saf-T-Coil  is  only  22  mm  long.  If  the  uterus  sounds  only  5  to  5.5 
cm  (50-55  mm),  we  would  suggest  using  the  Saf-T-Coil  in  this 
nulliparous  patient  or  part  of  your  Cu-7  will  end  up  in  the 
cervical  canal. 

b)  Post  therapeutic  abortion  patients  would  be  ideal  can- 
didates for  copper  lUDs. 

c)  A  patient  who  is  4-6  years  postpartum  may  have  a  small 
uterus  and  a  narrow  cervical  canal  and  the  large  Lippes  Loop  or 
Saf-T-Coil  or  Shield  may  not  be  easy  to  insert  or  be  tolerated 
well.  Consider  using  a  smaller  lUD. 

d)  A  postpartum  patient  wanting  an  lUD  for  spacing  of 
pregnancies  (e.g.,  1-3  years)  and  who  does  not  want  to  be 
bothered  with  a  back-up  method  (condoms  or  foam)  may  have 
the  least  likelihood  of  contraceptive  failure  with  the  Cu-7  or  the 
Copper  T. 

e)  If  a  patient  wants  no  more  children  and  will  possibly  be  us- 
ing an  lUD  for  a  long  time  (more  than  five  years),  it  would  seem 
wise  to  use  an  lUD  which  may  remain  in  place  indefinitely 
rather  than  a  copper  lUD  or  a  progesterone  lUD.  Lippes  Loops 
and  Saf-T-Coils  may  be  used  in  this  situation. 

f)  If  a  patient  is  going  to  have  little  Hkelihood  of  returning 
periodically  to  a  medical  facility,  she  should  not  receive  a 
copper  lUD  or  progesterone  impregnated  lUD  which  must  be 
removed  and  replaced  periodically. 

g)  Patients  who  have  repeatedly  expelled  lUDs  such  as  Loops 
or  Saf-T-Coils  have  retained  Dalkon  Shields,  which  have  a  low 
expulsion  rate  when  properly  inserted.  The  availability  of 
Dalkon  Shields  is  uncertain  as  this  manual  goes  to  press. 

N.B.  In  other  countries  there  are  other  excellent  lUDs.  The 
above  comments  relate  for  the  most  part  to  lUDs  marketed  in 
the  U.S.  as  of  July,  1974.  The  Copper  T  is  not  marketed  as  of 
July,  1974.  The  status  of  the  Dalkon  Shield  is  quite  unclear  as  of 
July,  1974. 

6.  Simplifying  lUD  Insertion 

a.  lUD  insertions  carried  out  during  menstruation  reduce 
discomfort  and  allow  for  easier  insertion  through  the 
cervix. 

b.  Inform  i/zepa^/eni  carefully  of  the  different  aspects  of  lUD 
insertion  to  order  to  help  her  to  relax. 

c.  Perform  a  thorough  bimanual  examination  to  determine 
the  size,  shape,  and  position  of  the  uterus.  Rule  out 
pregnancy  and  active  pelvic  infection. 
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d.  Clean  the  cervix  several  times  with  cotton  balls  moistened 
with  an  antiseptic  solution  (an  iodine  solution  is  probably 
best  -  ask  about  allergy  to  iodine). 

e.  Expose  the  cervix  with  a  speculum  and  apply  a  tenaculum 
through  the  anterior  lip.  A  secure  grip  is  obtained  by  plac- 
ing one  tooth  of  the  tenaculum  within  the  cervical  canal 
about  2  cm  from  the  external  os.  Warn  the  patient  of  pos- 
sible cramping.  Pain  from  placement  of  the  tenaculum 
may  be  diminished  or  eliminated  very  simply  by  swab- 
bing 1%  lidocaine  on  the  cervix  (not  performing  the  entire 
paracervical  block). 


While  maintaining  traction  on  the  cervix  with  the 
tenaculum,  sound  the  uterus  to  determine  the  axis  of  the 
canal,  contour  of  the  uterine  cavity  and  position  of  the 
internal  os.  Confirm  the  degree  of  anteversion  or 
retroversion  of  the  uterus.  Note:  Do  not  insert  the  lUD  if 
sounding  is  less  than  5  cm  or  if  the  cavity  is  too  narrow. 
lUDs  are  available  in  different  sizes  for  both  nulliparous 
and  parous  patients. 

Retracting  Technique  of  Insertion:  Pass  the  loaded 

inserter  to  the  full  depth  of  the  uterine  cavity,  following 
the  direction  and  distance  determined  by  sounding. 
Countertraction  on  the  tenaculum  at  this  time  will  help  to 
straighten  the  axis  of  the  canal.  If  resistance  is  felt  before 
the  fundus  is  reached,  withdraw  and  reinsert.  Retract  the 
outer  barrel  of  the  inserter  over  the  plunger  to  eject  the 
lUD  into  the  fundus  of  the  uterus.  The  withdrawal  techni- 
que may  lower  the  incidence  of  lUD  perforation. 

Plunging  Technique  of  Insertion:  Place  the  lUD  in  the 
plane  of  the  uterine  cavity.  Gently  push  the  inserter 
through  the  outer  barrel  to  eject  the  device  into  the  uterine 
cavity. 

NOTE:  The  Copper  7  and  Saf-T-Coil  may  be  inserted  by  a 
withdrawal  technique  or  by  a  plunging  technique.  Dalkon 
Shields  are  inserted  by  the  plunging  technique  and  are 
released  in  the  fundus  by  rotating  the  handle  of  the 
inserter  90  degrees. 


Remove  the  inserter  and  trim  the  marker  tail  leaving 
about  5-7  cm  extending  into  the  vagina  to  prevent 
disappearance  within  the  canal  if  device  later  re-positions 
itself  at  a  higher  level.  Don't  be  eager  to  trim  off  as  much  of 
the  string  as  possible. 
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Paracervical  block: 

Some  of  the  procedures  used  in  a  family  planning  clinic 
are  painful,  and  some  type  of  anesthesia  may  be  used.  A 
paracervical  block  using  lidocaine  without  epinephrine  is 
recommended  for  some  lUD  insertions,  cervical  dilation 
and  the  like. 

1.  The  physician  visualizes  the  cervix  using  a  speculum 
and  cleans  it  with  iodine. 

2.  Different  physicians  use  different  placements  of  injec- 
tions around  the  cervix.  One  technique,  possibly  the 
preferable  technique,  is  to  inject  5cc  of  1%  lidocaine  at  4 
and  another  5cc  at  8  o'clock  (a  total  of  10  cc)  after  swab- 
bing the  cervix  with  a  q-tip  saturated  with  lidocaine. 

3.  The  needle  is  inserted  just  under  the  mucosa  in  the 
connective  tissue.  Since  most  of  the  smaller  blood  vessels 
and  capillaries  occur  in  this  region,  this  assures  rapid  and 
adequate  distribution  of  the  anesthetic.  Aspirate  lightly 
with  each  injection  to  avoid  direct  intravenous  injection. 

4.  Anesthesia  occurs  in  two  to  five  minutes. 


INSTRUCTIONS  TO  PATIENTS: 

An  intrauterine  device  can  be  a  wonderful,  never-have-to-think- 
about-it  method  provided  you  can  tolerate  it. 
1 .  Be  sure  you  know  what  kind  of  an  lUD  you've  got.  The  Emory 
University  Family  Planning  chnic  distributes  wallet-sized 
cards  to  patients  listing  the  type  of  device  they  have.  In  ad- 
dition to  this,  space  is  provided  for  listing  the  patients  specific 
medical  problems  taken  from  their  data  base. 
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YOUR  DEVICE 

Devices  (lUiys)  come  in 
several  sizes  and  shapes. 
Yours  is  checked  below: 
Date  of  Insertion 

LOOP 

A 

— B 
-C 
— D 

COPPER  7 

SAF-T-COIL 

— Large 
— Medium 

—Small 
DALKON  SHIELD 

— Large 
— Medium 

— Small 

OTHER 

CALL     US     RIGHT 
AWAY    IF    YOU    GET 
SEVERE      PELVIC 
PAIN,  DISCHARGE, 
BLEEDING  OR 

FEVER. 

659-1212,  Ext.  291  or 
720 


Here  are  your  important 
medical  problems.  Keep 
this  in  your  wallet.  It 
may  help  you  someday. 

1. 

2. 

3.   ^ 

4. 

5. 

Family        Planning 

Program 
Grady    Memorial    Hos- 
pital 
Atlanta,  Georgia 


If  you  have  a  Copper  T  or  Copper  7,  remember  that  you'll 
have  to  have  it  replaced  every  two  to  four  years  because  the 
copper  gradually  loses  its  effectiveness.  If  you  have  a 
Progesterone  T,  it  will  have  to  be  replaced  annually  because  the 
progesterone  gradually  loses  its  effectiveness.  Other  lUDs  can 
stay  in  place  until  you  want  to  become  pregnant. 

2.  Before  you  leave  the  office  or  cHnic,  learn  how  to  feel  the 
strings  which  protrude  an  inch  or  so  into  the  vagina.  You  are 
not  protected  by  your  lUD  if  you  can't  feel  the  strings  or  you  can 
feel  the  plastic  part.  (If  this  happens,  use  another  method  till 
you  can  get  to  the  clinic  to  have  it  checked). 

3.  You  can  expel  an  lUD  without  knowing  it,  so  check  for  the 
strings  frequently  during  the  first  months  you  have  the  device, 
then  after  each  period,  or  any  time  you  have  abdominal  cram- 
ping. 

4.  Use  a  second  method  of  birth  control  -  such  as  foam  or  con- 
doms -  for  the  first  month  you  have  an  lUD.  Many  women  using 
lUD's  always  add  a  second  method  at  mid-cycle  (the  8-10  days 
between  two  periods  when  you're  most  likely  to  get  pregnant) 
for  extra  protection. 
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5.  Nuisance  side  effects  of  the  lUD  most  commonly  reported  are 
increased  menstrual  flow,  menstrual  cramping  and  spotting. 
Remember:  if  it  turns  out  that  you  can't  tolerate  the  lUD,  you 
can  always  have  it  removed.  (Heavier  menstrual  bleeding  may 
be  serious  if  you  are  anemic.)  All  yearly  exams  for  lUD  users 
should  include  a  hematocrit  test  which  checks  to  see  if  your 
blood  contains  a  normal  amount  of  red  cells. 

6.  If  at  any  time  after  getting  an  lUD,  you  have  fever,  pelvic 
pain  or  tenderness,  severe  cramping  or  unusual  vaginal 
bleeding,  contact  your  doctor  immediately.  These  may  be  signs 
of  infection. 

7.  If  you  get  pregnant  with  the  lUD  in  place  (it's  rare,  but  it 
happens),  you  should  have  it  removed  because  of  the  danger  of 
infections.  Chances  are  about  25%  that  removal  will  cause  an 
abortion  whereas  chances  are  about  50%  that  spontaneous 
abortion  will  occur  if  the  lUD's  left  in. 

8.  Never  try  to  remove  an  lUD  yourself,  and  don't  let  your 
partner  yank  on  the  strings.  The  clinician  will  have  a  better 
idea  of  the  angle  at  which  it  went  in.  It  should  come  out  the 
same  way. 

9.  Get  a  check-up  including  a  Pap  smear  and  breast  exam  once  a 
year. 


7.  Techniques  of  Simplifying  WD  Removal  From  the  Non- 
Pregnant  Uterus 

1.  Have  the  patient  come  to  the  family  planning  clinic  dur- 
ing her  menstrual  period  to  facilitate  lUD  removal. 


2.  Avoid  breaking  the  strings  by  ai>ip\ying  gentle  steady  trac- 
tion and  removing  the  lUD  slowly.  IF  the  lUD  does  not 
come  easily,  sound  the  uterus  which  may  dilate  the 
internal  cervical  os.  Leave  the  sound  in  the  uterus  for  30 
seconds  and  then  rotate  it  90°  slowly.  If  gentle  traction 
does  not  now  lead  to  lUD  removal,  dilate  the  cervix  with 
dilators  (which  should  be  available  in  a  cHnic  managing 
lUD  compHcations).  A  paracervical  block  may  be 
performed  prior  to  cervical  dilation  to  diminish  pain.  The 
cervix  may  also  be  dilated  for  difficult  lUD  removals  us- 
ing a  laminaria  tent  (see  photo). 

3.  If  strings  are  not  seen, probe  for  them  in  the  cervical  canal 
with  narrow  forceps. 
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Alligator  forceps,  a  metal  hook,  and  a  narrow  forceps  may 
facilitate  removal  of  an  lUD  from  the  fundus  if  strings  are 
broken  or  cannot  be  located  (use  of  these  instruments  is 
simplified  and  made  less  painful  by  cervical  dilatation 
post-paracervical  block). 

Avoid  using  lUDs  which  are  difficult  to  remove  (e.g. 
Dalkon  Shield)  when  you  know  you  will  have  to  remove 
that  lUD  subsequently . . .  particularly  if  your  patient  is  a 
nulligravida  definitely  planning  a  future  pregnancy. 


8.  Management  of  Pregnancy  With  An  lUD  in  Place 

A.  Strings  Not  Seen 

1.  If  strings  cannot  be  located  at  cervical  os  or  in  distal 
cervical  canal,  the  fundus  should  not  be  manipulated  and 
further    attempts    to    locate    the    lUD    should   not   be 
undertaken. 

2.  At  delivery  or  at  time  of  therapeutic  abortion  (TAB)  lUD 
location    should   be   determined    and    lUD    should   be 
removed. 

3.  If  lUD  is  in  uterus  it  will  make  patient  more  susceptible  to 

spontaneous  abortion  and  possibly  to  septic  spontaneous 
abortion  and  she  should  be  warned  of  this. 


B.  Strings  Visible  and  Patient  Wishes  to  Terminate 
Pregnancy 

1 .  Leave  lUD  alone  until  time  of  TAB  if  there  is  no  doubt  that 

the  patient  wants  to  have  a  TAB  performed  and  that  she 
will  be  able  to  have  the  TAB  performed. 

2.  Remove  lUD  at  time  of  TAB,  noting  on  the  record  clearly 
the  size  and  type  of  lUD,  its  location,  and  ease  of  removal. 

C.  Strings    Visible   and  Patient    Wishes    to   Maintain 
Pregnancy 

1.  Remove  lUD  with  gentle  traction.  Risk  of  spontaneous 
abortion  is  higher  (about  50%)  if  lUD  is  left  in  place.  An 
lUD  may  also  cause  septic  spontaneous  abortion.  lUD  has 
been  noted  to  produce  preniature  separation  of  placenta 
(rare).  If  it  is  not  possible  to  remove  the  lUD  with  gentle 
traction,  leave  it  in  place. 

2.  Tell  patient  that  there  is  about  a  25%  chance  that  she  will 
have  a  spontaneous  abortion  post  lUD  removal  and  to 
come  to  the  clinic  should  bleeding  or  cramping  begin. 
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9.  Side  Effects: 

a.  Dysmenorrhea  and  menorrhagia.  Particularly  for  the  first 
one,  two  or  three  months  following  insertion,  the 
menstrual  period  may  be  somewhat  more  painful,  and  the 
menstrual  flow  is  somewhat  heavier.  Spotting  may  also 
occur.  Some  clinicians  routinely  provide  lUD  patients 
with  oral  iron  supplements  for  several  months  after  lUD 
insertion  and  for  several  months  each  year. 

b.  Pelvic  Inflammatory  Disease.  There  is  some  evidence  that 
the  use  of  unsterile  devices  and  of  unsterile  insertion 
techniques  has  resulted  in  significant  pelvic  infection 
appearing  12  hours  after  insertion.  Serious  infection  may 
also  occur  following  insertion  of  a  sterile  lUD.  In  most 
cases  the  uterine  cavity  becomes  sterile  within  30  days 
after  an  lUD  insertion.  It  is  sometimes  possible  to  treat 
pelvic  inflammatory  disease  in  lUD  users  without  remov- 
ing the  lUD.  Most  pelvic  infections  seen  months  after 
insertion  are  coincidental  in  nature  and  quite  unrelated  to 
lUD  usage.  More  studies  need  to  be  done  to  define  the  as- 
sociation of  lUD  usage  and  pelvic  infection.  Most  serious 
complications  from  lUDs  are  related  to  infections.  This  in- 
cludes deaths  (0.3-1  per  100,000  lUD  users  per  year)  and 
sepsis.  Dalkon  Shields  have  been  associated  with  several 
deaths  due  to  septic  spontaneous  abortions  in  the  second 
trimester. 

c.  Expulsion.  The  patient  should  be  told  to  check  after  each 
menstrual  period  for  expulsion  of  the  lUD  and  to  feel  for 
the  plastic  of  the  lUD  at  the  os  of  the  cervix.  If  plastic  is  felt 
by  the  patient,  this  indicates  a  partial  expulsion  and  she 
should  go  to  her  physician  at  once. 


Uterine  perforation.  The  placing  of  a  tenaculum  on  the 
anterior  Up  of  the  cervix  and  sounding  the  uterus  with 
each  insertion  of  an  lUD  will  decrease  the  possibility  of 
uterine  perforation.  If  perforation  does  occur,  the  lUD 
can  often  be  removed  from  the  abdominal  cavity  by  use  of 
laparoscopic  procedures.  The  adhesions  surrounding 
copper  lUDs  are  quite  tenacious  and  laparoscopic  removal 
may  be  difficult. 

lUD  insertion  may  produce  enough  pain  and  vaso-vagal 
stimulation  to  result  in  syncope,  cardiac  arrhythmias, 
seizures,  and  even  cardiac  arrest.  Fortunately,  these  are 
very  rare  events.  Atropine  has  occasionally  been  em- 
ployed prior  to  lUD  insertion. 
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Other  Clinical  Uses:  The  presence  of  adhesions  within  the 
uterine  cavity  can  lead  to  infertiHty.  The  insertion  of  an 
lUD  may  lyse  these  adhesions,  making  pregnancy  pos- 
sible after  removal  of  the  device. 

Contraindications:  Pregnancy  and  active  pelvic  in- 
flammatory disease  are  the  two  absolute  con- 
traindications for  the  use  of  the  intrauterine  device. 
Among  the  relative  contraindications  to  the  lUD  are  dis- 
tortion of  the  uterine  cavity  due  to  myomata,  congenital 
malformation,  recent  history  of  undiagnosed  vaginal 
bleeding,  use  of  anticoagulants,  cardiac  disease,  anemia 
(this  also  includes  sickle  cell  anemia),  dysmenorrhea, 
menorrhagia,  and  intermenstrual  bleeding.  Could  the  ox- 
ytocic effects  of  breast  feeding  stimulate  uterine  muscle 
leading  to  increased  Ukelihood  of  perforation  at  the  time  of 
insertion  in  lactating  women?  One  reader  suggested  this. 
We  have  not  seen  a  case.  Have  you? 
Cost:  The  Lippes  Loop  and  Saf-T-Coil  now  cost  our  cHnic 
about  $1.50  each.  The  Copper  7  costs  approximately  $3.50 
in  large  lots. 
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OVERVIEW  OF  lUD  EFFECTIVENESS 
AND  COMPLICATIONS 
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G.  Lactation 

Lactation  can  provide  protection  against  pregnancy  because 
fertility  is  substantially  reduced  in  the  postpartum 
amenorrheic  period  associated  with  breastfeeding.  Lactation 
is  more  effective  at  suppressing  ovulation  if  feeding  sup- 
plemental to  breast  feeding  is  not  provided  to  the  baby.  Lac- 
tation has  had  important  demographic  effects  in  developing 
countries.  As  noted  beneath  the  table  on  page  11,  in  Rwanda 
50%  of  non-lactating  women  were  found  to  conceive  by  just 
over  4  months  postpartum,  while  among  lactating  women  50% 
had  conceived  at  just  over  18  months  postpartum.  However, 
pregnancy  can  occur  during  this  period  whether  or  not  the 
woman  continues  nursing.  Lactation  is  less  effective  than 
modern  contraceptives  and  provides  a  shorter  period  of  protec- 
tion. Studies  have  shown  a  theoretical  effectiveness  of  15 
pregnancies  per  100  woman  per  years  of  amenorrhea  and  a 
use-effectiveness  "of  40  pregnancies  per  100  women  per  year  of 
amenorrhea. 12  Lactation  protects  against  pregnancy  because 
it  delays  the  return  of  ovulation.  Menstruation  is  also  delayed 
but  serves  as  a  less  valid  indicator  of  fertility  return  because 
ovulation  can  occur  before  menstruation  resumes. 


H.  PREGNANCY  TERMINATION 

On  January  22,  1973,  the  United  States  Supreme  Court  an- 
nounced the  decisions  of  two  landmark  cases  related  to 
abortion.  A  summary  of  the  decisions  follows: 


1.  For  the  state  (of  pregnancy)  prior  to  approximately  the 
end  of  the  first  trimester,  the  abortion  decision  and  its 
effectuation  must  be  left  to  the  judgement  of  the  pregnant 
woman  and  her  physician. 

2.  For  the  state  subsequent  to  approximately  the  end  of  the 
second  trimester,  the  State,  in  promoting  its  interest  in  the 
health  of  the  mother,  may,  if  it  chooses,  regulate  the 
abortion  procedure  in  ways  that  are  reasonably  related  to 
maternal  health. 

3.  For  the  state  subsequent  to  viability  (defined  to  be  24-26 
weeks  gestation),  the  State,  in  promoting  its  interest  in  the 
potentiahty  of  human  life,  may,  if  it  chooses,  regulate  and 
even  proscribe  abortion  except  where  it  is  necessary,  in  ap- 
propriate medical  judgment,  for  the  preservation  of  the  life 
or  health  of  the  mother. 
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Legal  abortions  are  now  sought  and  obtained  by  a  large 
number  of  women  in  the  United  States,  significantly  in- 
fluencing a  number  of  public  health  indices.  Specifically, 
abortion-related  maternal  mortality  and  morbidity  have 
declined  dramatically  since  the  enactment  of  liberal  abortion 
laws.  ''^  '^  A  relationship  between  perinatal  mortality  and 
legal  abortion  is  sustantiated  by  the  observed  decline  in  these 
indices  in  New  York  and  California  '^  and  by  the  Romanian 
experience, ^^  which  showed  first  a  decline  and  then  an  in- 
crease in  infant  mortality  paralleling  the  repeal  of  a  liberal 
law.  The  impact  of  abortion  availability  on  population 
growth,  dramatically  documented  in  eastern  Europe,  is  also 
observed  in  the  United  States,  where  the  most  rapid  decreases 
in  birth  rate  occurred  in  those  geographic  areas  where 
abortion  is  most  accepted  and  where  the  largest  number  of 
terminations  are  performed.  ^^ 


The  relative  risks  of  the  various  methods  associated  with 
fertility  regulation  are  indicated  in  Table  I.  Table  II  offers  a 
comparative  risk  association  with  the  population  at  large,  and 
Table  III  the  risk  at  hospitalization  in  oral  contraceptive  users 
vs.  no  contraception. 

Definitions  used  in  this  section  are  as  follows: 


Menstruation:  The  cyclic,  physiologic  uterine  bleeding 
which  normally  recurs,  usually  at  approximately  four- 
week  intervals,  in  the  absence  of  pregnancy  during  the 
reproductive  period  in  the  female. 

Early  Abortion  (mini-abortion):  This  refers  to  pregnancy 
termination  within  the  first  eight  weeks  fi'om  LMP, 
usually  induced  by  surgical  means. 

First  Trimester  Abortion:  This  refers  to  pregnancy 
termination  within  the  first  12  weeks  of  pregnancy 
(measured  from  LMP)  usually  induced  by  surgical  means. 
This  definition  overlaps  with  the  Early  Abortion 
definition. 

Second  Trimester  Abortion:  This  refers  to  pregnancy 
termination  from  the  13th  through  the  24th  (to  26th)  week 
of  pregnancy.  The  methods  used  are  usually  non-surgical 
and  rely  upon  induction  of  premature  labor. 
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MEDICAL  METHODS 


Medical  methods  of  pregnancy  termination  currently  aim 
primarily  at  two  mechanisms  of  action  -  one  being  the  in- 
duction of  premature  labor,  and  the  other  the  inhibition  of 
corpus  luteum  function. 
A.  Inhibition  of  Corpus  Luteum  Activity 

1.  DES:  hong  utilized  as  a  "morning  after"  treatment^^  for 
possible  pregnancy,  the  method  of  action  seems  to  be 
primarily  to  inhibit  the  function  of  the  corpus  luteum  and 
thus  not  sustain  the  necessary  environment  for  blastocyst 
implantation.  Thus,  although  fertilization  takes  place,  im- 
plantation does  not,  and  the  pregnancy  is  terminated.^ 
(For  time  frame  of  use,  see  section  on  "morning  after"  pills 
under  Hormonal  Contraceptives.) 

2^_Prostaglandins:  Among  the  multitude  of  actions  of  the 
prostaglandin  family  is  the  ability  to  cause  degeneration 
of  the  corpus  luteum  and  therefore  to  act  as  an 
abortifacient.^^  This  mode  of  administration  is  either  in- 
travenous or  by  trans-vaginal  absorption  after  placement 
of  a  hormone  loaded  pessary. 

3.  Other  luteolytic  agents  are  currently  being  inves- 
tigated for  use  in  pregnancy  terminations.  None  are  near 
the  marketing  stage  at  this  time. 

All  of  the  agents  in  this  category  are  suitable  for  use  only  in 
early  pregnancy.  Only  DES  is  marketed  in  this  country  for  the 
above  described  purpose. 


B.  Induction  of  Labor 

Many  herbs,  roots  and  medications  have  been  used  in  a 
variety  of  ways  to  induce  labor  and  to  terminate  a 
pregnancy.  In  recent  years,  a  number  of  more  refined 
substances  and  methods  have  been  used  resulting  finally 
in  the  recommendation  and  use  of  only  two  primary 
medications  -  hypertonic  saline^^  ^^  and  prostaglandins.^^ 
The  primary  advantage  of  prostaglandinsis  the  rapid 
aBortion-delivery  time.  The  disadvantages  involve  fre- 
quent requirement  of  second  intra-amniotic  injection  or 
use  of  an  adjuvant  method,  a  high  incidence  of  G.I. 
symptoms,  associated  cervical  lacerations,  and  it  is  expen- 
sive ($1.00  per  mg).'  Further,  there  is  relatively  little  ex- 
perience with  this  method. 
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The  advantages  of  the  hypertonic  saHne  method  are  that 
it  is  inexpensive,  readily  available,  and  there  is  con- 
siderable experience  with  the  procedure,  as  opposed  to  its 
disadvantages  in  that  it  induces  a  state  of  disseminated 
intravascular  clotting  which  can  be  severe;  causes 
myometrial  necrosis  if  extravasated;  may  cause 
hypernatremia,  increased  salt  load  and  increased  blood 
volume;  may  cause  cerebral  edema  and/or  damage  if  in- 
fused directly  into  circulation. 

Although  some  of  these  methods  have  been  used  via  the  in- 
travenous, vaginal  and  extra-ovular  (extra-amnionic) 
routes,  the  current  recommended  route  is  the  intra-am- 
niotic,  using  the  amniocentesis  and  amnioinfusion  techni- 
que. This  use  is  therefore  primarily  a  second  trimester 
method.  The  following  is  a  description  of  this  technique: 
Amniocentesis  and  Amnioinfusion:  After  assurance  of  an 
empty  bladder,  the  patient  is  placed  in  the  supine  position 
and  the  amniocentesis  site  prepared  with  an  iodine 
disinfectant  and  draped  with  sterile  towels.  No 
premedication  is  recommended  or  used.  A  local  anesthetic 
is  used  to  infiltrate  the  skin  over  the  injection  site.  An  18- 
gauge  spinal  needle  is  inserted  into  the  intrauterine  cavity 
and  a  flow  of  clear  amniotic  fluid  obtained.  A  standard 
plastic  infusion  extension  is  attached  to  the  needle.  After  a 
small  amount  of  fluid  is  removed  to  verify  amniotic  cavity 
placement,  the  infused  material  is  placed  either  by  syringe 
injection  through  tubing  or  by  gravity  drip  through 
tubing.  First,  a  small  test  dose  is  placed  representing  ap- 
proximately l/20th  of  the  total.  If,  after  five  minutes  there 
is  no  reaction,  then  the  remainder  placed  over  a  period  of  ± 
15  minutes. 

A  careful  pre-abortion  screening  is  important  to  verify 
pregnancy  and  to  rule  out  contraindicating  medical  fac- 
tors. 


C.  Other  Medical  Methods 

Folic  acid  antagonists,  ergot  derivatives,  numerous  anti- 
metabolites, 5-hydroxytrytomin,  6-azuridise,  malocidin 
and  a  number  of  other  drugs  have  been  described  to  cause 
abortion  in  animals  and/or  humans.^^  Further  studies 
relating  to  their  use  is  needed.  At  this  time,  none  of  these 
drugs  could  be  considered  safe  or  reliable  for  pregnancy 
termination  in  human  beings. 
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SURGICAL  METHODS 

Surgical  methods  are  the  most  common  means  of  pregnancy 
termination  currently  used  in  the  United  States.  The  range  of 
surgical  methods  includes: 

1.  Vacuum  curettage 

2.  Dilatation  and  Curettage  (D&C) 

3.  Hysterotomy 

4.  Hysterectomy 

The  vacuum  curettage  was  introduced  to  this  country  by 
Kearslake  and  Casey  in  1967,23  and  is  now  widely  used.  It 
offers  the  advantage  of  being  a  simple  technique  effecting  a 
complete  emptying  of  the  uterus  in  a  short  time  through  a 
small  cervical  dilation,  and  easily  done  under  local  anes- 
thesia. A  description  of  the  method  is  as  follows: 

First,  a  bimanual  examination  is  done  to  determine  the 
uterine  size  and  angulation  of  cervical-uterine  junction. 
The  speculum  is  then  inserted  and  cervix  cleansed.  A 
paracervical  block  is  placed,  using  1%  lidocaine.  The 
uterus  is  sounded  to  again  substantiate  the  cervical- 
uterine  angle.  If  necessary  the  cervix  is  dilated,  and  the 
vacuum  curette  then  inserted.  Using  negative  pressure 
(from  syringe,  foot  pump  or  electrical  vacuum  pump)  the 
products  of  conception  are  evacuated.  As  a  general  rule, 
the  curette  size  used  is  2  mm.  below  the  number  of  weeks' 
gestation  (measured  from  LMP).  The  tissue  is  then  ex- 
amined to  document  the  pregnancy,  to  rule  out  the 
presence  of  a  mole,  and  to  validate  the  completeness  of 
evacuation. 

Disadvantages  which  might  be  attributed  to  this  method 
would  be  that  it  is  relatively  new  and  some  training  is 
therefore  necessary  for  those  individuals  who  wish  to  use  this 
method. 

The  traditional  D&C  substitutes  for  the  vacuum  curette  the 
use  of  a  sharp  metal  curette.  This,  therefore,  requires  more 
cervical  dilation  and  is  more  painful.  It  has  the  disadvantage 
of  offering  less  complete  uterine  evacuation  than  the  vacuum 
procedure,  but  the  advantage  of  being  a  traditional  and 
familiar  gynecological  technique  known  to  anyone  trained  in 
GYN-OB. 

A  Hysterotomy  is  a  small  c-section  and  therefore  has  the  ob- 
vious disadvantage  of  requiring  a  major  intra-abdominal 
operative  procedure  resulting  in  an  abdominal  incision,  anes- 
thesia, prolonged  recovery  and  the  other  related  major 
surgical  morbidities.  It  does  offer  access  to  the  fallopian  tubes 
for  concomitant  sterilization.  The  overall  morbidity  of  this 
procedure  has  severely  limited  its  use.^-* 
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Hysterectomies  are  mentioned  only  for  the  sake  of  com- 
pleteness. Certainly  this  can  both  terminate  a  pregnancy  and 
sterilize  the  patient  at  the  same  time.  Except  for  unusual 
circumstances  however,  the  morbidity  of  the  procedure  makes 
its  use  rarely  indicated. 

MECHANICAL  METHODS 

Although  the  mechanical  means  such  as  the  Metreurynter 
method,  the  Bougie  method,  the  rivanol-catheter  method,  etc. 
are  used  widely  in  other  countries,  (e.g.  Japan)  their  use  in  this 
country  has  not  gained  acceptance.  They  are  simple  and  inex- 
pensive, but  have  the  disadvantage  of  being  traumatic,  being 
associated  with  significant  blood  loss  and  an  increased  in- 
cidence of  infection.  The  Japanese  experience  with 
mechanical  methods  is  well  reviewed  by  Manabe.^^ 

ADJUVANT  TECHNIQUES 

The  following  are  techniques  that  are  often  used  to  sup- 
plement the  abortion  methods  previously  described;  these 
play  an  important  role  in  reducing  abortion  morbidity. 

Laminaria:  The  use  of  laminaria  refers  to  the  use  of  small 
lengths  of  sterile  hygroscopic  materials  (traditionally 
laminaria  digitata)  which,  when  placed  in  the  uterine 
cervix,  expand  (over  3-6  hours)  and  cause  dilation  (see 
photo  of  laminaria,  p.  43  in  lUD  section).  Insertion  of 
laminaria  4-8  hours  prior  to  surgery  in  first  trimester 
abortions  can  reduce  the  need  for  mechanical  dilation  of 
the  cervix.  This  effect  is  also  useful  in  decreasing  the  in- 
cidence of  cervical-lower  uterine  segment  lacerations  seen 
in  second  trimester  abortions  induced  with  saline  or  pros- 
taglandins. These  sticks  are  also  useful  in  significantly 
diminishing  the  abortion  time  of  second  trimester 
abortions  when  using  either  prostaglandins  or  saline. 

Technique:  Patient  examined  and  angle  of  cervix-uterine 
junction  established.  Cervix  cleansed  with  Betadine  and 
one  or  two  laminaria  inserted  through  internal  os.  A 
vaginal  sponge  is  generally  used  to  assist  in  maintaining 
laminaria  placement. 

Oxytocin:  The  use  of  oxytocin  is  of  documented  value  in 
decreasing  the  abortion  time  and  increasing  the  success 
rate  of  the  saline  or  prostaglandins  methods.  The  various 
regimens  currently  recommended  emphasize  a  low 
volume  of  fluid  input,  concentrated  IV  oxytocin  drip  (100- 
1000  milli-units  per  min.)  beginning  6-12  hours  after  am- 
nioinfusion  and  limited  in  time  to  24  hours.  These 
precautions  prevent  the  complications  of  fluid  overload 
and  water  retention  reported  in  oxytocin  usage. 
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PREGNANCY  TERMINATION  COMPLICATIONS 

The  risk  of  death  associated  with  each  of  the  common  abortion 
methods  is  shown  in  Table  IV.  The  causes  of  death  are 
categorized  in  Table  V.  Many  of  the  deaths  occurred  in 
categories  (anesthesia,  hemorrhage,  infection)  which  in  most 
cases  should  be  considered  preventable  or  treatable. 

The  morbidity  (complication  rates)  for  each  of  the  abortion 
methods  is  presented  in  Table  VI.  This  data  is  taken  from  a 
large  cooperative  study  by  The  Population  Council  in  1970-71 
(JPSA).^-*  The  morbidity  by  method  follows  the  same  m- 
cidence  pattern  as  the  mortality  data.  Figure  I  shows  the  com- 
bined morbidity  of  D&C  and  vacuum  aspiration  by  gestation 
at  the  time  of  abortion.  It  clearly  demonstrates  that  the  lowest 
morbidty  rates  are  associated  with  early  abortion. 

The  complication  rates  in  Tables  VI  and  VII  concern 
immediate  morbidity  only,  and  do  not  reflect  any  possible 
long-term  consequences  of  the  procedures. 


Data  from  other  countries  indicate  that  induced  abortions 
may  be  associated  with  subsequent  infertility,  spontaneous 
second  trimester  abortion,  premature  delivery  and  low  birth 
weight  infants.26  Paradoxically,  however,  the  data  available 
at  this  time  concerning  the  United  States'  experience  clearly 
indicate  that  prematurity  rates  in  this  country  are  declining 
as  a  result  of  the  current  abortion  law,  which  is  reflected  by  a 
significant  fall  in  infant  mortality.  ^^  ^^  The  over-all  long  term 
effects  will  have  to  be  objectively  measured  before  definitive 
statements  can  be  made. 

Prevention  of  the  need  for  abortion  or  the  prevention  of 
unwanted  pregnancies  should  be  one  of  the  goals  of  every 
family  planning  program.  This  goal  can  only  be  met  by  better 
patient  and  professional  education,  better  understanding  of 
the  many  factors  which  influence  effective  utilization  of  con- 
traception, and  the  availability  of  acceptable  and  effective 
contraceptive  methods  to  all  sexually  active  people. 
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TABLE  I:  Risk  of  Death  for  Women                                             | 

In  the  Age  Group  15 

45  (US  -  1973) 

1  : 

Pregnancy' 

17/100,000  Live  Births 

2: 

Mortality  (all  causes 
excluding  pregnancy)^ 

80/100,000  Women 

3: 

Combined  MortaHty 

(1  +  2) 

97/100,000  Women 

4  : 

Oral  Contraceptors^  ''  ^  ^ 

0.3  -  3/100,000  Women          | 

5: 

lUD  Users^  » 

0.3 

1.5/100,000  Women 

6: 

Foam  Users  (mortality 
second  to  20%  pregnancy 
rate) 

3.4/100,000  Women 

7: 

Condom  Users  (mortality 
second  to  10%  pregnancy 
rate) 

1.7/100,000  Women 

8: 

Legal  Therapeutic  Abortion 
(see  Table  IV) 

3.2/100,000  Women 

9: 

TAB  +  Unprotected  Intercourse 
(mortality  secondary  to  80% 
pregnancy  rate) 

2.6/100,000  Women 

10: 

TAB  +  Foam 

.6/100,000  Women 

11  : 

TAB  +  Condom  (mortality 
secondary  to  10%  pregnancy 
rate) 

.3/100,000  Women 

REFERENCES,  Table  I 

1  :  State  of  California.  Dept.  of  Health.  Death  Records,  1972. 

2 :  Expectation  of  Life  &  Mortality  Rate,  1969,  by  Age,  Sex  and  Race,  Metropolitan  Life  Insurance  Co. 

3  :  Investigations  of  Deaths  from  Pulmonary,  Coronary,  and  Cerebral  Thrombosis  &  Embolism  in 
Women  of  Childbeanng  Age;  Inman,  WHW  &  Vessey,  MP:  BMJ  2:193,  1968. 

4  :  Investigation  of  Relation  between  Use  of  Oral  Contraceptives  &  Thromboembolism  Disease:  A 
further  report:  Vessey,  MP  and  Dell,  R.:  BMJ  2:651,  1969. 

5  :  Thromboembolism  &  Oral  Contraceptives:  An  Epidemiologic  Case  Control  &  Study.  Sartwell,  PE 
et  al:  Am  J.  Epidemiol  90:365,  1969. 

6  :  Boston  Collaborative  Drug  Surveillance  Program,  Lancet  1:1399,  1973  Oral  Contraceptives  & 
Venous  Thromboembolic  Disease,  Surgical  Confirm.  Gallbladder  Disease  &  Breast  Tumors. 

7  :  Stewart,  GK:  lUD  &  Pelvic  Infection,  a  Review.  Submitted  for  publication. 

8  :  Morbidity  &  Mortality  Weekly  Report  (C.D.C.)  July  5,  1974,  pp.  226-231. 
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TABLE  II: 

Risk  of  Death 

Cause  of  Death 

Total 

Total' 

942.2/100,000 

Population, 

Population,  USA,  1970 

USA,  1970 

Cardiovascular-Renal  Disease' 

493.9/100,000 

Cancer' 

166.6/100,000 

Motor  Vehicle  Accidents' 

27.5/100,000 

Diabetes' 

18.8/100,000 

Appendicitis' 

0.5/100,000 

Syphilis' 

0.2/100,000 

Pregnancy^ 

0.3/100,000 

First  Trimester  Abortion^ 

.02/100,000 

Murder  or  Manslaughter,  USA,  1972 

4 

8.9/100,000 

Infant  Mortality,  USA,  1973'^ 

18.5/100,000 

Live  Births 

Infant  Mortality,  India,  19733 

139.0/100,000 

Live  Births 

REFERENCES,  Table  II 

1  :  National  Center  for  Health  Statistics,  Public  Health  Services,  U.S.  Dept.  of  HEW,  1972. 

2  :  Death  Rate  Estimated  from  California  Maternal  Mortality  Rates  &  Abortion  Mortality  Rates  1 970- 
73.  California  State  Dept.  of  Health  ■  Mortality  Statistics  -  Bureau  of  Maternal  &  Child  Health. 

3  :  World  Population  Data  Sheet,  Population  Reference  Bureau,  Inc. 

4  :  National  Center  for  Health  Statistics,  op.  cit. 


TABLE  III:  Risk  of  Hospitalization 
with  method  +  Fertility  Related 
Problems  (Women-age  15-44) 
Conditioning  Precipitating                                   Method  of  Contraception 

Hospitalization                                       None                                            BCP's 

Deep  vein  thrombosis,  pulmonary 
embolism  or  cerebral  thrombosis' 

(No.  hospitalizations 
5 

per 

100,000  users) 
50 

Functional  ovarian  cysts  (corpus 
luteum,  theca  luteum  or  follicular 

cysts  )- 

38 

3 

Ectopic  Pregnancy' 

304/ 
692 

6-14 

Breast  surgery  (diagnostic)'' 

50 

13 

Pregnancy  (other  than  ectopic)"' 

80,000 

2,000 

Note:  Serious  G.I.  bleeding  occurs  in 

34  out  of  each  100,000 

users  of  aspirin.*^     1 

REFERENCES,  Table  III 

1  :  Sources  3,4,5,6  in  Table  I.  Collaborative  Group  for  the  Study  of  Stroke  in  Young  Women,  NEJM 
288:871,  1973. 

2  :  Functional  Ovarian  Cysts  &  Oral  Contraceptives,  Boston  Collaborative  Drug  Surveillance 
Program,  JAMA  228-68,  4/1/74. 

3  :  Novak,  Jones  &  Jones:  Novak's  Textbook  of  Gynecology,  7th  Ed.  p.  516,  1965. 

4  :  Vessey,  MP,  Doll,  R  &  Sutton,  PM:  Oral  Contraceptives  and  Breast  Neoplasia:  A  Retrospective 
Study.  Boston  Collaborative  Drug  Surveillance  Program,  Lancet  1:1399,  1973. 

5  :  Numbers  based  upon  hypothesis  t)iat  all  females  are  sexually  active,  and  assuming  80%  fertility 
rate  unprotected;  with  failure  rates  of  20%  with  diaphragm  and  2fh  with  Oral  Contraceptives. 

6  :  Green,  Shirley,  The  Curious  History  of  Contraception,  Ebury  Press,  London,  p.  187,  1971. 
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TABLE  IV: 

Legal  Abortion  Case  Fatality  Ratio 
combined  California'  (Nov.  1967  - 
Dec.  1973)  and  New  York^  (July  1970- 
June  30,  1972) 


Curettage  Amnioinfusion      Hysterotomy 


No.  of  Abortions 

759,647 

98,126 

No.  Maternal  Deaths 

20 

18 

Case  Fatality  Ratio 
(per  100,000  abortions) 

2.6 

18.3 

2,950 

8 

271.2 


TABLE  V: 

Deaths  by  Cause;  Induced  Abortion 

PatienU.  California'  and  New  York- 


Hemorrhage 
Infection 


Number  of  Deaths 


Sahne  Specific  ^ 

Anesthesia/Cardiac  Arrest  " 


Other 


Total 


7 


•New  York  (July  1970June  1972) 
California  (November  1967  •  December  1973) 


REFERENCES,  Table  IV  and  V 

1  :  Stewart.  GK;  Induced  Abortion  Mortality:  California  1967-1973.  (To  be  published) 
2 :  Berger,  GS;  Tietze,  C;  Pakter,  J;  and,  Katz,  SH:  Maternal  Mortality  Associated  with  Ugal  Abortion 
in  New  York  State;  July  1,  1970  -  June  30,  1972.  OB&GYN  43:315-326,  1974. 
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TABLE  VI: 

Number  of  Patients  and  Complication 
Rates  per  100  Women  by  Type  of 
Primary  Procedure 


Procedure  Number  Total  Complication  Rate 

per  100  Women 


Suction                                                         5,580  7.3 

D&C                                                              669  11.1 

Saline                                                           2,030  26.3 

13  23.1 

134  61.2 


Hysterotomy 
Hysterectomy 


Total  8,426  13.1 


Source: 

Adapted  from  Tietze  C,  Lewit  S: 
Early  Complications  of  Abortions 
under  Medical  Auspices:  A  Pre- 
liminary Report.  Studies  in  Family  Planning  2  (No.  7)  :137,  1971. 
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FIGURE  I:  Combined  Morbidity  (DiC  and  Vacuum) 
and  Stage  of  Gestation 


Combined 


20 


Morbidity 

%   of 
Complications 
per 
group       10 


25 


23.4 


12.9 


5.9        6  0 

-1[    1 


E 


2.7    ; 


11 


<4         5-6       7-8       9-10     11-12    13-14    15-16 
Gestational   Age 
N=16         186       741     1273      745       180        15 


REFERENCES,  FIGURE  I 

Stewart,  GK  &  Goldstein,  PJ;  Therapeutic  Abortions  in  California;  Effect  on  Septic  Abortion  & 
Maternal  Mortality.  OB&GYN  37:510-514,  1971. 
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I.  RHYTHM 

Mechanism  of  Action:  Abstinence  is  practiced  during  the 
period  when  viable  sperm  can  come  into  contact  with  a  viable 
egg,  the  fertile  period.  Three  assumptions  are  made  when 
calculating  the  fertile  period.  These  are  (1)  ovulation  occurs  14 
plus  or  minus  2  days  prior  to  the  onset  of  menses  (2)  sperm 
remain  viable  for  48  hours,  and  (3)  the  ovum  will  survive  for  24 
hours.  Many  do  not  concur  with  these  assumptions  and  may 
want  to  re-calculate  safe  and  fertile  periods  on  the  basis  of 
slightly  different  sperm  or  egg  viability  time  spans. 
Using  the  calendar  method  of  rhythm,  a  woman  records  the 
length  of  her  cycle  over  an  eight  month  period.  Then,  counting 
the  length  of  the  shortest  cycle  as  the  earliest  likely  day  of 
menstruation  and  the  length  of  the  longest  cycle  as  the  latest 
likely  day  of  menstruation,  she  calculates  her  fertile  period  by 
subtracting  18  days  from  the  earliest  and  11  days  from  the 
latest  likely  day  of  menstruation.  The  two  resulting  figures 
provide  a  range  for  her  fertile  period,  during  which  she  must 
either  avoid  intercourse  or  use  another  method  of  birth  control 
such  as  foam  and  condoms. 

The  following  table  may  also  be  used  to  calculate  the  interval 
of  fertility.  It  uses  the  same  assumptions  described  above. 


If  Your  Shortest 

Your  First  Fertile 

If  Your  Longest          Your  Last  Fertile 

Period  Has  Been 

(Unsafe)  Day  Is 

Period  Has  Been          (Unsafe)  Day  Is 

21  days 

3rd  day 

21  days                        10th  day 

22" 

4th   " 

22   ' 

nth  " 

23" 

5th   " 

23   ' 

12th   " 

24" 

6th   " 

24   ' 

13th   " 

25   " 

7th   " 

25   ' 

14th   " 

26   " 

8th   " 

26   • 

15th   " 

27   " 

9th" 

27   ' 

16th  " 

28   " 

10th  " 

28   • 

17th  " 

29   " 

11th  " 

29  ' 

18th  " 

30   " 

12th  " 

30  ' 

19th  " 

31   " 

13th  " 

31   ' 

20th  " 

32   " 

14th  " 

32   ' 

21st  " 

33   " 

15th  " 

33  ' 

22nd  " 

34   " 

16th  " 

34   ' 

23rd  " 

35  " 

17th  " 

35  ' 

24th  " 

If,  for  example,  the  woman's  menstrual  records  show  that  her 
shortest  cycle  has  been  25  days  and  her  longest  cycle  has  been 
30  days,  her  first  fertile  day  will  be  day  7  of  her  cycle  and  her 
last  fertile  day  is  day  19.  The  couple  should  therefore  avoid  un- 
protected intercourse  from  day  7  to  day  19  of  her  menstrual 
cycle.  Generally,  the  more  regular  a  woman's  cycle  is,  the 
lower  the  failure  rate  of  this  method.  Since  the  cycle  lengths  of 
younger  women  and  women  of  menopausal  age  tend  to  be 

66 


979 


irregular,  the  use  of  the  calendar  method  of  rhythm  alone 
would  seem  contraindicated.  However,  if  rhythm  is  the  only 
method  of  birth  control  acceptable  to  these  couples,  the  con- 
current use  of  basal  body  temperature  would  increase  the 
effectiveness  of  this  method  since  it  depends  upon  a  single 
variable  (ovulation)  rather  than  a  number  of  variables 
(longest  and  shortest  cycles  over  a  year). 

Immediately  preceding  ovulation,  the  body  temperature  of  the 
woman  drops.  Then  about  24  hours  after  ovulation,  there  is  a 
noticeable  rise  in  body  temperature.  Utilizing  this 
phenomenon  a  woman  may  determine  when  she  ovulates  by 
keeping  a  chart  of  her. basal  body  temperature.  To  use  this 
method,  one  must  keep  an  accurate  daily  record  of  basal  body 
temperature.  It  is  best  to  take  and  record  the  basal  body 
temperature  in  the  morning  just  after  waking  and  before  any 
activity.  The  following  chart  illustrates  the  variations  in 
basal  body  temperature  during  the  menstrual  cycle.  Note  that 
this  table  assumes  that  the  cycle  is  28  days  in  length. 
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The  use  of  basal  body  temperature  instead  of  or  with  the  calen- 
dar method  is  generally  thought  to  increase  the  use-effec- 
tiveness of  the  rhythm  method  of  birth  control.  Unfortunately, 
infections,  tension,  and  irregular  sleeping  hours  can  also  oc- 
casionally cause  elevations  in  the  basal  body  temperature. 
Therefore,  the  woman  should  be  cautioned  to  avoid  un- 
protected intercourse  until  the  temperature  has  remained 
elevated  for  three  consecutive  mornings. 
Other  Considerations: 

In  previous  editions  of  Contraceptive  Technology  we  have 
listed  rhythm  as  a  method  of  contraception  that  does  not  re- 
quire a  physician.  However,  we  now  feel  that  for  maximal 
effectiveness  in  preventing  pregnancy,  health  professionals 
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familiar  with  this  method  should  be  consulted  by  couples 
wishing  to  use  rhythm  as  their  method  of  birth  control.  Charts 
for  recording  the  basal  body  temperature  are  at  times  difficult 
to  interpret.  By  helping  couples  interpret  chart  results  for  the 
first  three  months  of  use,  or  until  they  feel  familiar  enough 
with  this  system,  contraceptive  errors  can  be  avoided. 
A  comment  on  the  use  of  the  rhythm  method  of  birth  control  by 
Catholic  couples  in  the  United  States:  Although  the  rhythm 
method  of  birth  control  is  used  extensively  by  Catholic  couples 
before  they  reach  their  desired  family  size,  80-85  per  cent  of 
Catholic  couples  use  methods  of  birth  control  other  than 
rhythm  i.e.,  methods  of  birth  control  censured  by  the  Catholic 
Church,  once  they  have  reached  their  desired  family  size. 

The  length  of  time  a  couple  may  enjoy  intercourse  may  be  in- 
creased if  advantage  is  taken  of  the  3-5  days  during 
menstruation.  While  many  couples  have  no  aversion  to  this, 
other  may  find  it  upleasant  due  to  the  presence  of  menses  in 
the  vagina.  Part  of  this  problem  can  be  solved  by  the  use  of  a 
diaphragm.  The  diaphragm  will  temporarily  hold  back  the 
products  of  menstruation  keeping  the  vagina  relatively  free  of 
menstrual  flow.  This  may  be  of  particular  advantage  to 
Catholic  couples  since  the  diaphragm  is  used  only  during 
menses  and  serves  no  contraceptive  function. 
Teenagers,  who  often  have  intercourse  very  sporadically  (e.g., 
an  average  of  once  a  month  or  as  infrequently  as  2-3  times  per 
year),  can  use  rhythm  in  a  more  simplified  and  effective 
manner  if  the  woman  has  (1)  regular  cycles  (2)  cycles  in  the  28- 
30  day  range  (3)  definite  premenstrual  symptoms  which  she 
knows  precedes  menses  in  a  definite  and  predictable  manner 
for  her  and  (4)  the  pain  of  ovulation  (mittelschmerz);  this 
helps  to  localize  her  fertile  period.  She  can  engage  in 
intercourse  from  the  start  of  her  premenstrual  symptoms 
through  the  first  2-3  days  after  menses  with  relative  safety. 
Use  Effectiveness:  In  constant  users  of  the  rhythm  method  of 
birth  control,  failure  rates  of  as  low  as  15  pregnancies  per  100 
women  years  have  been  obtained.  Among  total  users  of  the 
method,  rates  as  high  as  25-40  pregnancies  per  100  years  have 
occurred.  Use-effectiveness  rates  vary  widely  from  couple  to 
couple  who  use  this  method  due  to  the  fact  that  only  8%  of 
women  of  childbearing  age  have  regular  menstrual  cycles. 

Side  Effects:  Frustration  due  to  long  periods  of  abstinence. 
Other  Clinical  Uses:  For  couples  desiring  pregnancy,  the  use 
of  basal  body  temperature  is  often  used  to  find  the  most  fertile 
day   of  the  woman's   cycle   and   therefore,   the  day  when 
intercourse  will  most  likely  result  in  pi;egnancy. 

Couples  may  also  find  use  for  a  modified  version  of  rhythm 
as  an  adjunct  to  other  means  of  birth  control. 
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Contraindications:  Irregular  intervals  between  menses  (Note 
that  this  is  a  relative  rather  than  an  absolute  con- 
traindication). 

Cost:  Basal  Body  Temperature  Kit:  $3-5.  Charts  for  recording 
menstrual  cycles  are  usually  available  at  family  planning 
clinics  at  little  or  no  cost.  A  convenient  chart  with  instructions 
for  patients  on  keeping  a  menstrual  calendar  is  available 
through  the  Emory  University  Family  Planning  Program. 
J.  SPERMICIDAL  PREPARATIONS  (FOAM) 

Mechanism  of  Action:  Spermicidal  preparations  consist  of 
two  components:  an  inert  base  which  is  a  medium  used  to  hold 
the  spermicidal  agent  in  the  vagina  against  the  cervix, 
usually  foam,  cream  or  jelly;  and  a  spermicidal  chemical, 
usually  nonylphenoxypolyethanol,  which  kills  the  sperm.  The 
foam  or  jelly  is  placed  deep  in  the  vagina  in  the  vicinity  of  the 
cervix.  Coital  movements  spread  the  foam  over  the  cervix, 
mechanically  blocking  the  os  and  preventing  entry  of  sperm 
into  the  cervix.  Also,  the  chemical  effect  of  the  spermicidal 
agent  is  to  immobilize  and  kill  the  sperm. 
Other  Considerations:  Nonylphenoxypolyethanol  means 
better  living  through  modern  chemistry. 
Use  effectiveness:  In  constant  users  the  failure  rate  is  about  3 
pregnancies  per  100  woman  years.  However,  there  are  a 
number  of  mistakes  which  can  be  made  using  the  foam:  not 
using  enough,  not  realizing  the  foam  bottle  is  empty,  failing  to 
have  the  foam  available,  failing  to  use  the  foam  which  is 
available  because  of  a  desire  not  to  interrupt  the  act  of 
intercourse,  douching  after  the  act  of  intercourse  within  six  to 
eight  hours.  Thus,  the  failure  rate  of  foam  among  actual  users 
is  30  pregnancies  per  100  women  years. 

Instructions  for  Patients: 

1)  Shake  the  can  20  times  before  using  -  this  insures  that  there 
will  be  plenty  of  bubbles  for  the  barrier  and  that  the 
spermicide  will  be  mixed  into  the  foam. 

2)  Either  the  man  or  the  woman  should  insert  two  full  ap- 
plicators back  into  the  vagina  near  the  cervix.  Since  the  bub- 
bles start  going  flat  within  half  an  hour,  try  to  insert  it  just 
before  lovemaking. 

3)  Use  two  more  applicators  full  of  contraceptive  foam  each 
time  you  make  love. 

4)  If  you  want  to  douche,  wait  at  least  eight  hours  after  your 
last  lovemaking.  (Remember:  douching  is  not  a  useful  form  of 
birth  control  and  may  even  force  sperm  into  the  cervix  faster). 

5)  If  foam  seems  to  irritate  you  or  your  partner  (it  sometimes 
does),  try  another  brand. 

6)  Keep  a  spare  container  of  foam  on  hand.  With  most  brands 
there  is  no  way  of  telling  when  you  are  about  to  run  out. 
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7)  To  keep  the  foam  from  running  out  of  you  on  your  way  to 
work  after  an  amorous  morning,  insert  a  tampon. 

8)  Foams  have  an  unpleasant  taste.  If  you  are  going  to  have 
oral-genital  sex,  insert  the  foam  after  the  oral-genital  sex. 

9)  There  are  a  number  of  other  insertable  spermicides  (creams, 
tablets  and  suppositories)  which,  like  foam,  are  intended  to 
kill  sperm.  The  tablets  are  supposed  to  foam,  the  suppositories 
are  supposed  to  melt,  and  the  cream  is  supposed  to  spread,  dis- 
tributing the  spermicide  over  the  cervix,  but  they  don't 
always.  Another  problem  is  that  these  products  are  often 
labeled  unclearly,  and  you  can't  always  be  sure  that  they  are 
contraceptives  and  not  deodorants.  Be  sure  you  know  what 
you  are  using;  if  you  don't  know,  ask  your  pharmacist. 

10)  The  effectiveness  of  foam  in  preventing  pregnancy  can  be 
increased  if  it  is  used  with  another  method  of  birth  control, 
such  as  condoms. 

11)  Foams  may  decrease  slightly  your  chances  of  contracting 
gonorrhea.  They  are  not  as  effective  in  preventing  V.D.  as  con- 
doms are. 

Side  Effects: 

1)  Rare  allergic  reactions. 

2)  Couples  having  oral-genital  sex  have  noted  that  foam  has 
an  unpleasant  taste. 

Contraindications:  Allergy  to  foam 

Other  Clinical  Uses:  Foam  may  decrease  slightly  the  trans- 
mission of  gonorrhea. 
Cost:  $2-3.00  per  20  applications. 


K.  STERILIZATION 

Permanent  methods  of  contraception  (most  frequently  called 
sterilization)  are  becoming  popular  in  the  United  States.  The 
average  woman  in  the  United  States  has  completed  her  desired 
family  size  by  arre  28.  The  National  Fertility  Survey  of  1970 
found  that  for  married  couples  over  30  years  of  age,^^ 
sterilization  was  the  most  commonly  used  method  of  fertility 
control. 

With  the  removal  of  all  the  legal  barriers  and  the  advent  of 
more  acceptable  female  methods  and  more  male  involvement 
in  family  planning,  permanent  contraception  has  assumed  an 
increased  role  in  family  planning. 

In  the  discussion  that  follows,  the  primary  male  and  female 
methods  of  permanent  contraception  will  be  discussed 
separately  -  each  being  divided  into  the  non-surgical  and 
surgical  methods. 
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Individuals  or  couples  considering  a  sterilization  should 
explore  the  psychological,  social,  hormonal  and  medical  im- 
plications of  the  procedure  they  are  considering.  In  general, 
sterilization  procedures  should  not  be  considered  reversible. 


Female  Methods  of  Permanent  Contraception 
A.  Non-Surgical  Methods 

1.  Immunological 

Since  the  identification  of  sperm  antibodies  in  some  infertile 
women,  efforts  have  been  directed  toward  finding  a  way  to  in- 
duce infertility  immunologically.  Karen,  et  al  (1968)^^ 
produced  chronic  rejection  of  the  implanted  embryo  in 
animals  with  antibodies  to  the  trophoblast.  Omran  and 
Hulka^^  have  demonstrated  the  antibodies  to  sperm  present  in 
the  cervical  mucous  of  patients  receiving  local  immunization. 
Much  further  study  in  this  area  is  indicated. 

2.  Hormonal 

There  is  currently  no  marketed  hormonal  method  which 
provides  long-term  contraception  following  a  single  pill,  shot 
or  medication.  There  has  been  considerable  interest  and 
research  on  some  of  the  progesterone  agents  (i.e.  Depo 
Provera,  see  page  37)  which  causes  short-term  contraception 
following  a  single  intramuscular  injection.  More  promising 
are  the  time-released  medications  which  provide  prolonged, 
measured  release  when  placed  subcutaneously.  These  are 
currently  under  investigation.  (See  section  on  silastic  capsule, 
page  39.) 

3.  Irradiation 

The  objective  of  this  method  is  to  terminate  ovulation  in  the 
female  or  spermatogenesis  in  the  male.  The  two  major  disad- 
vantages are: 


a)  Irradiation  reduces  the  functional  capacity  of  the  gonads 
as  they  relate  to  steroidogenesis.  In  the  female,  this 
amounts  to  a  loss  of  major  estrogen-progesterone  produc- 
tion (and  thus  "menopause").  In  the  male,  this  stops  the 
essential  androgen  production  and  the  features  attendant 
thereto; 

b)  Irradiation  might  have  a  carcinogenic  effect,  might  mask 
an  early  endometrial  cancer  and  could  have  a  teratogenic 
effect  upon  the  offspring  should  the  patient  subsequently 
become  pregnant. 
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The  dose  necessary  for  permanent  castration  varies  with 
the  age  of  the  patient,  younger  patients  requiring  higher 
dosage.^'' 

Technique:  The  preferable  dose  is  1500-2000  rads  externally 
administered  to  each  ovary,  over  a  period  of  2-3  weeks.  There  is 
a  small  failure  rate  to  this  method,  but  no  sufficient  series 
exists  to  fully  evaluate  it. 

Radium  can  also  be  administered  by  its  placement  in  the 
uterine  cavity.  The  usual  dosage  is  100-2500  mghrs.  This 
provides  300-600  rads  to  the  ovary  as  well  as  a  cauterization 
effect  upon  the  endometrium. 
In  general,  this  is  not  a  satisfactory  method  for  use  today. 


4.  Other  Medical  Methods 

The  transcervical  use  of  silver  nitrate,  zinc  chloride,  phenol, 
cauterization  with  heat,  cryosurgery,  plastic  occlusives,  and 
tissue  adhesives  (to  name  a  few)  have  all  been  used  to  attempt 
to  primarily  cause  tubal  occlusion  when  placed 
transcervically  into  the  uterine  cavity.'^'  None  are  currently 
considered  clinically  useful  at  this  time,  although  future 
evaluation  may  prove  them  to  be  so. 

Zipper  and  his  colleagues  reported  the  use  of  a  quinicrine 
solution  placed  transvaginally  into  the  uterus  to  be  an  effec- 
tive fertility  controlling  method  (see  Table  I).^^  xhe  method  of 
action    appears    to    be    the    production    of   granulomatous 
proliferation  of  the  endometrium  being  most  pronounced  in 
the  comual  area.  The  anti-fertility  effect  appears  to  be  at- 
tributable  to   the   mechanical   obstruction   of  the   comual 
portions  of  the  oviducts.  More  than  one  application  might  be 
required  to  obtain  a  high  (90%)  rate  of  effectiveness.  Some 
studies  have  been  done  in  animals  and  further  activities  have 
been  done  in  man.  The  Population  Council  has  applied  for  an 
IND  number  to  begin  some  further  studies  in  the  United  States. 
It  has  a  primary  advantage  of  being  rapidly  performed  (two 
minutes),  requiring  relatively  little  skill  and  is  potentially  quite 
effective. 


B.  Surgical  Methods 

The  surgical  approach  to  a  permanent  contraceptive 
method  is  widely  practiced  in  this  country.  From  the  indirect 
approach  of  hypophysectomy  to  hysterectomy  -  the  female 
reproductive  tract  invites  numerous  surgical  approaches  to  ac- 
complish permanent  contraception. 
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1.  Hypophysectomy 

Sterilization  as  a  result  of  interruption  of  the  hypothalmus 
or  the  pituitary  axis  results  in  incidental  sterilization  of  a 
number  of  patients  yearly.  Because  of  the  resulting  lack  of 
FSH  and  LH  production,  the  ovary  is  not  stimulated  and 
therefore  the  ovum  is  not  released.  This  surgical  procedure 
interrupts  other  endocrinologic  mechanisms  as  well  and  is  not 
used  as  a  primary  method  of  sterilization. 

2.  Oophorectomy 

As  with  induction  of  infertility  through  irradiation,  the 
removal  of  the  ovary  causes  cessation  of  its  vital  endocrine  ac- 
tivity and  thus  a  state  of  "menopause".  Its  removal  obviously 
removes  the  source  of  ovum  and  therefore  produces  infertility. 
Except  in  unusual  cases,  however,  the  removal  of  the  ovary  is 
not  recommended  in  the  absence  of  a  hysterectomy.  Some 
experimentation  is  underway  with  the  retroperitoneal 
placement  of  ovaries  as  a  potentially  reversible  means  of 
removing  the  ovaries  from  the  vicinity  of  the  oviducts.^^ 

3.  Hysterectomy 

Until  recently,  this  was  the  most  common  method  of 
permanent  contraception.  It  is  still  estimated  that  the  major 
single  reason  for  a  hysterectomy  of  a  woman  under  age  40  is  to 
assure  permanent  infertility.  This  method  is  often  an  accep- 
table method  to  women,  who,  for  religious  reasons,  would  not 
or  could  not  undergo  a  tubal  ligation.  There  still  rages  a 
significant  debate  about  the  advisability  of  the  hysterectomy 
for  sterilization.  In  order  to  better  appreciate  some  of  the  sides 
to  this  issue  of  debate.  Table  II  has  been  prepared.  Table  II 
clearly  shows  that  at  least  in  the  short  run  the  deficits  far 
outweigh  the  credits  when  considering  an  elective 
sterilization  via  hysterectomy.  The  argument  that  is  used 
most  frequently  and  sometimes  successfully,  is  that  the  pos- 
sibility of  cervical  and/or  endometrial  malignancy,  abnormal 
uterine  bleeding,  myomata,  and  other  specific  uterine  related 
problems,  will  eventually  require  uterine  removal  in  a  large 
number  of  women.  The  debate  still  continues.  ^^  ^^  ^^ 

One  point  that  has  been  made  recently  by  Masters  & 
Johnson^^  is  the  importance  to  some  women  of  the  uterus  as 
part  of  the  female  orgasmic  response.  Further  understanding 
and  documentation  is  needed  in  this  area. 

4.  Tubal  Ligation 

There  have  been  numerous  surgical  approaches  devised  in 
order  to  prevent  ovum  transport  from  the  ovary  to  the  uterine 
cavity.^*^  Methods  have  been  designed  to  approach  through 
the  cervical  canal  and  uterine  cavity  (see  other  non-surgical) 
or  through  an  abdominal  or  vaginal  incision  or  with  the  use  of 
the  laparoscope  or  culdoscope. 
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Vaginal  Approach  -  The  presence  of  no  visible  scar,  the  eiase 
of  peritoneal  entry,  plus  the  ease  and  rapidity  of  recovery 
make  this  approach  to  the  oviducts  a  very  attractive  one.  ^^  ^^ 

a)  Culpotomy  -  This  approach  has  been  widely  used  in  India 
because  of  the  above  advantages  and  has  gained  good  accep- 
tance. A  number  of  publications  attest  to  its  effectiveness  and 
relative  safety. ''°  "^  (Failure  rates  0-5.2%  and  morbidity  of  3.3- 
13.3%)  It  can  be  performed  with  local  anesthesia  on  an  out- 
patient basis,  but  in  this  country  is  usually  performed  under 
general  anesthesia  with  a  two-day  hospital  stay. 

The  major  disadvantage  of  the  culpotomy  lies  in  the 
significant  incidence  of  pelvic  infection  following  this 
procedure  and  with  the  necessity  to  be  acquainted  with 
vaginal  surgery  in  order  to  minimize  complications. 

b)  Culdoscopy  -  this  employs  the  endoscopic  approach  through 
the  cul-de-sac.  It  requires  skill  and  training.  With  the  advent  of 
the  abdominal  endoscopic  approach,  culdoscopy  is  not  used  to 
any  significant  extent  in  this  country. 

Abdominal  Approach  - 

Most  physicians  know  how  to  open  the  abdominal  cavity 
and,  once  there,  can  easily  identify  the  oviducts.  Further,  the 
simple  and  suspended  structure  of  the  oviducts  makes  them 
one  of  the  easiest  structures  to  remove  from  the  abdominal 
cavity.  Thus,  there  have  come  to  be  known  over  100  individual 
variations  of  technique  in  accomplishing  interruption  of  con- 
tinuity of  the  oviducts  to  prevent  conception. 

a)  Laparotomy  -  Performed  in  the  postpartum  period  or  as  an 
interval  procedure,  this  method  is  the  most  common  approach 
to  female  sterilization  in  this  country.  From  a  small  sub-um- 
bilical incision  to  a  long  mid-line  incision  in  the  skin  and  from 
the  Pomeroy  technique  to  the  Madhnger,  Uchida,  Cooke  or 
Irving  technique  on  the  tube,^^  this  approach  is  an  effective 
one  as  seen  in  Table  III. 

The  cost-effectiveness  of  the  laparotomy  approach  to  post- 
partum tubal  ligation,  along  with  several  surgical  plusses, 
make  it  the  desirable  approach  for  sterilizations  of  this  group 
of  women.  The  laparoscopic  or  vaginal  approach  to  interval 
tubal  ligations,  however,  because  of  their  ease,  effectiveness, 
and  lower  morbidity,  decreased  need  for  hospitalizations, 
make  them  the  desired  approach  in  the  non-pregnant  patient 
or  in  most  post-abortion  patients. 

b)  Laparoscopy  -  The  popularity  of  the  endoscopic  approach  to 
abdominal  tubal  cauterization  and/or  interruption  was  en- 
couraged by  Steptoe''^  «  44  i^  England  and  Wheeless^^  and 
Cohen^e  in  the  United  States.  Tables  IV  and  V  summarize  the 
experience  with  laparoscopic  tubal  ligations.  The  method  can 
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be  performed  with  either  general  anesthesia  or  using  local  an- 
esthesia with  sedation.'*'  ^^  A  brief  description  of  the  technique 
follows: 


A  standard  operating  table  is  utilized  with  the  patient  in 
the  supine  position  and  the  legs  placed  in  obstetric 
stirrups  in  an  extended  position  (to  allow  access  to  ab- 
dominal wall  and  to  vagina).  The  pelvis  is  prepped  and  the 
bladder  catheterized.  The  cervix  is  fixed  with  a  vacuum 
cupped  cervical  cannula  or  with  the  tenaculum  and  a 
Cohen's  cervical  cannula.  These  are  necessary  in  order  to 
manipulate  the  cervix  and/or  uterus  and  to  allow  in- 
trauterine passage  of  some  type  of  dye  if  so  indicated.  The 
abdomen  is  prepped  and  draped  and  a  small  subumbilical 
incision  made.  The  Verres  needle  is  placed  into  the 
peritoneal  cavity  and  2-3  Uters  of  CO^  infused.  The  needle 
is  then  withdrawn  and  the  trochar  placed  into  the 
peritoneal  cavity  through  same  incision.  This  is  best  ac- 
complished by  elevation  of  the  area  surrounding  the  in- 
cision and  slow,  gentle  but  firm  trochar  placement.  After 
the  obturator  is  removed  and  the  laparoscope  placed,  the 
pelvis  is  viewed.  A  second  incision  can  then  be  made  under 
direct  vision.  The  grasping  cautery  forceps  are  introduced 
through  the  second  incision  and  the  oviduct  secured  at  its 
half-way  point.  Care  must  be  taken  to  assure  there  are  no 
other  structures  close  to  the  oviduct  and  cautery.  Ap- 
proximately 2  cm.  of  the  oviduct  is  then  coagulated  and 
then  transected.  When  this  is  accomplished  on  both  sides 
and  there  is  assurance  of  no  complicating  factors,  the 
instruments  are  removed  and  the  procedure  is  terminated 
by  the  placement  of  skin  suture. 


The  choice  of  anesthesia,  whether  local  or  general, 
is  dependent  upon  four  major  issues: 

1.  The  patient's  acceptance  (an  anxious  patient  should  be 
given  a  general  anesthesia). 

2.  The  type    of  laparoscope  (the  two  hole  method  should 
generally  not  be  used  with  local  anesthesia). 

3.  The  training  of  the  physician  and  his  or  her  familiarity 
with  laparoscopy. 

4.  The  availability  of  an  anesthesiologist. 
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The  use  of  the  single  hole  vs.  the  two-hole  technique,  the 
double  cautery  vs.  single  cautery  and  type  of  anesthesia 
appear  to  have  little  effect  on  the  outcome  of  the  surgery.  On 
the  other  hand,  it  seems  clear  that  surgical  experience,  the 
skill  of  the  anesthesiologist  and  attention  to  use  of  cautery  do 
affect  outcome.  An  excellent  review  by  Pacter  and  Hulka  is 
found  in  the  winter  issue  1974  of  Family  Planning  Perspec- 
tives.*^ 

The  laparoscopic  technique  can  also  be  used  to  remove  in- 
traperitoneal lUD  s. 

c)  Uteroscopic  -  The  endoscopic  approach  to  the  fallopian 
tubes,  through  the  cervix  and  uterus,  has  been  briefly  outlined 
under  the  non-surgical  section  in  this  chapter.^ 
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Addendum:  'A  Word  of  Caution 

It  should  be  stressed  that  the  surgical  procedure  is  but  a 
small  part  in  the  overall  management  of  the  patient.  This  is 
clearly  emphasized  by  the  fact  that  of  five  reported  mortalities 
relating  to  laparoscopy,'^^  tvvo  were  violent  deaths  not  caused 
by  the  surgery.  One  was  a  woman  who  committed  suicide  on 
the  ninth  post-op  day  and  the  other  a  woman  who  was  shot  by 
her  husband  because  of  claimed  infidelity.  The  husband  was 
apparently  not  involved  in  the  surgical  decision  making.  With 
careful  patient  preparation,  hopefully  some  of  these  problems 
can  be  avoided. 


Male  Methods  of  Permanent  Contraception 

Despite  the  attempt  to  present  a  rounded  view  of  approaches 
to  permanent  methods  of  contraception,  it  is  apparent  from 
the  volume  of  words  here  that  most  research  efforts  and 
clinical  reviews  have  been  focused  upon  female  methods.  More 
research  and  clinical  activity  upon  male  approaches  to 
permanent  contraception  should  be  undertaken. 

Although  there  is  a  small  amount  of  literature  dealing  with 
hormonal  and  immunological  approaches  to  permanent  con- 
traception in  the  male,  there  is  nothing  of  practical 
consequence.  Hypophysectomy  is  impractical  because  of  the 
reasons  mentioned  in  the  female.  Removal  of  the  male  gonads 
has  been  discarded  from  thought  due  to  the  profound 
physiologic  and  psychologic  changes  attendant  to  their 
removal  as  in  the  female. 

Only  one  method  will  be  discussed  at  length  in  the  male  - 
that  of  interrupting  the  transport  of  the  spermatozoa  (Vasec- 
tomy). 
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Vasectomy 

320,000  vasectomies  were  performed  in  the  United  States  in 
1970  and  an  estimated  500,000  plus  will  be  performed  in 
1974.^3  Vasectomy  has  indeed  emerged  as  the  single,  most 
popular  method  of  permanent  contraception. 

The  advantages  and  disadvantages  of  this  method  are  sum- 
marized below: 

Advantages: 

1.  No  mortality;  slight  morbidity 

2.  Simple  (little  training,  no  assistance) 

3.  Short  time  required  (15+  minutes) 

4.  Inexpensive  ($100  or  less)  (more  than  $100  has  been 
charged) 

5.  Come  and  go;  therefore  no  hospitalization  or  work 
absence. 

Disadvantages: 

1.  Sexual  problems  of  (?)  psychologic  nature  can  result. 

2.  Male  decision  for  sterilization  usually  occurs  later  in  the 
life  cycle  than  does  female. 

A  summary  of  clinical  experience  is  presented  in  Table  VI,  and 
an  excellent  review  in  the  Population  Report  series  D.  #1,  Dec. 
1973.54 

A  description  of  the  procedure  is  as  follows: 

In  the  supine  position,  the  patient's  scrotum  is  cleansed  and 
draped  and  the  area  of  the  vas  identified  and  held  in  place.  1% 
lidocaine  is  infiltrated  and  through  a  small  incision  in  the 
scrotum  the  surgeon  cuts,  ties,  and  coagulates  the  vasa.  The  in- 
cision is  sutured  with  an  absorbable  suture.  After  a  brief 
recovery  period,  the  patient  walks  out  of  the  exam  room  and 
goes  home.  The  patient  is  subsequently  seen  to  review  incision 
and  to  obtain  two  negative  sperm  counts. 

The  failure  rate  of  vasectomy  is  given  at  approximately 
0.15/100  persons. ^'^  The  failures  are  usually  because  of  the 
recanalization  of  the  ends  of  the  vas,^^  ^^  or  unprotected 
intercourse  before  the  reproductive  tract  is  cleared  of  sperm,  or 
the  division  of  a  structure  other  than  the  vas^^  or  the  rare,  but 
not  impossible,  presence  of  more  than  one  vas  on  one  side.^^ 

The  reversibility  of  the  procedure  varies  greatly  because  of 
the  variety  of  procedures  which  can  and  are  done.  Although 
successful  reversibility  has  been  reported  as  high  as  70%,  the 
more  reasonable  figure  would  be  5%.^° 

In  summary,  it  could  be  said  that  a  vasectomy  performed  on 
healthy,  psychologically  well-adjusted  men,  does  not  signifi- 
cantly affect  capacity  for  erection  or  ejaculation  of  seminal 
fluid.  When  considered  in  the  context  of  a  couple  contem- 
plating the  decision,  it  is  the  cheapest  and  safest  permanent 
contraceptive  method. 
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TABLE  I 

Effect  on  Number  of  Quinicrine  Instillations  on  Tubal  Patency; 
partial  and  cumulative  rates 


No.  of  No.  of  Non-Patent  Patent     Cumulative  Rate 

Instillations  Patients  Patients  Patients        of  Obstruction 

No.  


1  37  24  64.8%  13  64.8% 

2  •  9  5  55.0%  4  84.3% 


Source: 

Zipper,  JA;  Stachetti,  E;  and  Medel,  M:  Human  Fertility 
Control  by  Transvaginal  Application  of  Quinicrine  on  the 
Fallopian  Tube. 


Fertility  and  Sterility  21:581-589;  1970 
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TABLE  III 

Failure  Rate  of  Various  Methods  of  Permanent  Contraception 


Method  Approximate  Failure  Rate 

per  100  procedures 


Vasectomy  0.15/100' 

Hysterectomy  0  (approx.  20  subsequent 

abdominal  pregnancies 
reported)^ 

Laparoscopy  .02-.2%3 

Vaginal  Tubal  Ligation  0-5.2%< 

Abdominal  Tubal  Ligation  (all  methods)  .3%* 

Cornual  Resection  2.8% 

Madlinger  1.4% 

Cooke  .4% 

Pomeroy  .3% 

Irving  .1% 


Sources: 

1  :  See  general  references,  #53 

2  :  See  general  references,  #30 

3  :  See  Table  V 

4  :  See  general  references  #38-41 

5  :  See  general  references,  #30 
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TABLE  IV  SUMMARY  OF  COMPLICATIONS 
OF  SURGICAL  LAPAROSCOPY 


Number     Rate/1000  cases 


Total  laparoscopies  reported  12,182 

(Sterilization) 

Minor  Complications  130  10.7 

Major  complications 
Anesthesia 
Insufflation 
Surgical  trauma 
Electrocoagulation 
Cystitis  or  flare-up  of  PID 

Total  82  6.8 

Deaths  3  0.25 

Source: 

Hulka,  JF  &  Soderstrom,  RM:  Complication  Committee  of  the 
American  Association  of  Gynecological  Laparoscopists:  The 
Journal  of  Reproductive  Medicine  10:301-2 
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TABLE  V  PREGNANCY  RATE  WITH  LAPAROSCOPIC  STERILIZATION 

Number  Rate 


Laparoscopic  Sterilizations 
Pregnancies 
Pregnant  at  surgery 
Pregnant  after  surgery 


Source: 

-Hulka,  JF  &  Soderstrom,  RM:  Ibid,  Table  IV 

-Steptoe,  P:  Gynecological  Laparoscopy:  The  Journal  of 
Reproductive  Medicine  10:211,226  1973 

■Wheeless,  CR  &  Thompson,  BH:  Laparoscopic  Sterilization, 
Review  of  3,600  cases:  OB&GYN 42:751  1973. 
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TABLE  VI  SUMMARY  OF  MEDICAL  COMPLICATIONS 
OF  VASECTOMY  - 1 1 10  PATIENTS 


Diagnosis: 

Epididymitis  3% 

Vasitis  1-4% 

Sperm  Granuloma  -5% 

Hematoma  -4% 

Op  Failure  -25% 


Total 

Source: 

Gould:  Vasectomy  Complications  (A  1110  Patient  Study)  presented 
at  the  American  Association  of  Planned  Parenthood  Physicians' 
12th  Annual  Meeting,  Memphis,  Tennessee  April  17,  1974. 
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VII.     PROBLEM     ORIENTED     RECORD     SYSTEM 

(PORS) 

In  an  effort  to  provide  better,  more  uniform  patient  care  and 
to  facilitate  better  recordkeeping,  the  Emory  University 
Family  Planning  Program  at  Grady  Memorial  Hospital  in 
Atlanta  has  adopted  a  Problem  Oriented  Record  System  for 
use  in  its  clinic.  Copies  of  the  forms  currently  in  use  may  be  ob- 
tained by  writing  this  program. 

The  patient  questionnaire  is  a  list  of  subjective  questions 
relative  to  the  proper  evaluation  of  a  patient  seeking  con- 
traception and  is  written  in  a  style  that  the  patient  can  readily 
understand.  Usually  a  yes  or  no  answer  is  the  only  response 
that  is  required. 

When  the  patient  enters  the  examination  room,  the  ques- 
tionnaire, along  with  the  Entry  Data  Base,  are  presented  to  the 
attending  physician  or  nurse  clinician  along  with  the  medical 
records  of  the  patient.  The  physician  then  proceeds  to  interview 
the  patient  paying  special  attention  to  those  questions 
answered  in  the  affirmative. 

In  getting  more  detailed  responses  on  the  yes  responses  on 
the  patient  questionnaire,  the  physician  can  determine  if  this 
to  guide  him  or  her  in  making  the  best  possible  choice  of  con- 
traception for  the  patient. 

The  relative  contraindications  are  not  Hsted  to  inhibit 
independent  thinking  on  the  part  of  the  physician,  but  rather 
to  guide  him  or  her  in  making  the  best  possible  choice  of  con- 
traception for  his  patient. 

After    obtaining    the    patient's    history,    the    physician 
proceeds  with  the  physical  examination.  Under  "Physical 
Examination"  a  Kst  of  objective  items  is  given.  If  the  item  is  in- 
dicated as  normal,  an  (x)  is  placed  under  the  normal  column. 
Abnormal  findings  are  noted  and  described. 

The  next  section  is  a  Hsting  of  results  from  laboratory  tests 
performed  before  the  patient  is  brought  into  the  examination 
room,  either  at  that  visit  or  a  recent  prior  visit. 

The  section  on  assessment  is  an  evaluation  of  the  sections 
on  Patient  History,  Physical  Examination,  and  Laboratory.^! 
A  COMPLETE  PROBLEM  LIST,  noting  each  medical 
problem  the  patient  has  had,  is  maintained  at  the  front  of  the 
patient's  chart  and  may  well  be  the  single  most  helpful  aspect 
of  the  PORS.  A  complete  problem  Hst  could  be  added  to  the 
front  of  any  patient's  chart  be  that  chart  in  a  Planned  Paren- 
thood Clinic,  a  health  department  cHnic,  a  municipal  hospital 
clinic,  or  in  a  private  physician's  office.  It  is  also  desirable  to 
make  out  a  copy  of  the  patient's  problem  list  for  the  patient. 
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Other  publications  available  from  our  Family  Planning  Program  (order  using 
card  attached  to  Contraceptive  Technology): 

THE  JOY  OF  BIRTH  CONTROL  is  an  attractive,  wittily  written  manual  on 
choosing  and  using  birth  control  methods  for  family  planning  patients,  college 
students  and  high  school  students.  It  includes  discussions  of  sexuality,  values 
clarification  and  abortion  technology  and  availability  and  provides  in- 
formation on  sterilization,  VD  and  general  hygiene.  Using  an  informal 
magazine  style,  it  conveys  information  in  'bits'  of  various  size;  in  interviews, 
charts,  instruction  sections,  photographic  illustrations  of  method  use, 
cartoons,  one  line  'FUN  FAX'  and  mini-reviews  with  excerpts  of  other  books 
and  manuals.  Tables  and  patient  instructions  in  JOY  will  be  dovetailed  with 
those  in  Contraceptive  Technology  so  that  programs  using  CT  to  train  staff 
people  can  use  Joy  with  their  patients. 

NURSES  IN  FAMILY  PLANNING  -  A  MANUAL  FOR  EXPANDING 
ROLES  IN  COUNSELING  AND  CLINICAL  PRACTICE  is  directed  to 
nursing  faculty  and  students  to  introduce  family  planning  into  the  bac- 
calaureate curriculum. 

CASE  HISTORIES  is  of  interest  in  that  it  deals  with  family  planning 
problems  by  medical  specialty. 
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SuHun  Si'nccr(('irinnclH  ^oIIckc);  Kathy  Madden  (Sinitli  ColleKe);  I'am  Charney 
(Crinnell KiimIi  Medical  I'ro^ram);  Leo  KidKeH  (Spelman  ColleKe). 

Staiuliii(^,  Row  1;  .Jan  I'aradi.se  (University  of  Pennsylvania  School  of 
Medicine);  Ali(!e  (lohlentz  (Medical  Collejje  of  Pennsylvania);  Kay  Carlisle 
(Fernbank  Sc'ience  Center,  Atlanta);  Dara  Murphy  (University  of  North 
(larolina  School  of  I'lihlic  Health,  Ml'll  Program). 

Standing,  How  'A:  Mary  Martin  ((Jeornia  State  University,  PIT-I);  Sandra 
(Meinents  (Planned  Parenthood  of  Metropolitan  WashiiiKton,  1).  C);  'I'oin 
Zorahedian  (University  of  Rhode  Island);  Terri  Sutton  ((-.  L.  Harper  \\\\!.h 
School);  Missy  Douj^las  (Sunnner  Student  Program  Coordinator);  Sheryl 
Richardson  Donaldson  CIVainiriK  Assistant,  Kmory  University  Family  Plan- 
ning Program);  Stephatue  Mills  (Mills  Collet,'e,  I !»()!»). 

Standing',  Kow  .i:  I'Vankie  Moorhead  (Meharry  Medical  ( 'ollene);  Robert  A.  Hat- 
chi-r  Ml).  (Director,  Kinory  University  I'^aniily  Planning  Program);  MikeShaw 
(Kmory  University  School  of  Medicine);  Randy  Kline  (Kmory  University 
School  of  Medicine);  Kd  Cardner  (Kmory  University  School  of  Medicine). 


IF  YOU  WOULD  LIKK  TO  PK    A  PART  OF  THIS  CROUP 
durinf.;  the  suintner  of  I !)?[).  .  . 

The  summer  program  entitled  "I''amily  Planning'  and  Human  Sexuality"  is 
sponsored  by  the  Kmory  University  l''amily  Planning  Program.  Students  from 
medical  schools  and  collet,'es  all  over  the  country  have  participated  in  this 
sunnner  proKram.  Students  complete  individual  projects  under  the  aid  and 
supervision  of  the  faculty  and  staff  of  the  l''amily  Planninjj  Program.  Medical 
students  also  ^ain  clinical  experience  in  the  delivery  of  family  planning 
services.  l''or  application  or  further  information  write: 

Sheryl  Richardson  Donaldson 

Kmory  University  l''amily  Platniinn  Program,  TrainiiiK  Section, 

m  lUitler  Street,  S.  Iv,  Atlanta,  CeorKia  'MYMW 
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Correspondence  regarding  submission  ol  niaiiusciipls  shuuld  he  addiessed  to  the  I  ditoi , 
Dr.  D.  R.  MIshcll,  Jr.  at  the  address  given  above. 

Correspondence  regarding  subscriptions  and  back  issues  sales  slioiild  he  sent  to  (•eion  X  Inc  , 
Publishers,  Box  1  lOK,  Los  Altos,  California  94022 
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EDITORIAL  NOTE:  CONTRACEPTION  comes  out 
monthly  and  is  an  excellent  means  to  keep  up  with  very 
recent  advanccH  in  fertility  control.  Papers  are  often 
puhlished  within  four-six  weeks  of  their  arrival.  We 
recommend  that  CONTRACEPTION  he  availahle  to 
family  planning  programs,  medical  lihraries,  and  to 
physicians  interested  in  recent  changes  in  fertility  con- 
trol. 

Robert  A.  Hatcher,  Gary  K.  Stewart, 
Randolph  W.  Kline,  Frankie  L.  Moorhead 
Authors,  (\)ntrarrptlvc  Technology,  I97'i  75 
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AT  A  GLANCE 


*  We  have  been  counseled  "Know  Thyself  since  the 
beginning  of  time.  Family  planners  should  come  to 
know  their  own  values  regarding  abstinence, 
premarital  intercourse,  abortion  and  the  "ideal"  con- 
traceptive. 

*  We  cannot  assume  that  every  individual  coming  to  a 
family  planning  clinic  is  there  for  contraceptives. 
Patients  may  be  there  for  a  Pap  smear,  breast  exam, 
vaginal  infection  or  V.D.  check.  They  may  be  there  to 
have  an  infertility  problem  evaluated.  They  may  be 
practicing  abstinence  and  have  no  current  need  for  con- 
traceptives. 

*  Users  of  pills  watch  out  for: 

1.  Severe  leg  cramps 

2.  Severe  headaches 

3.  Sudden  blurring  or  loss  of  vision,  sensation  of  flash- 
ing lights 

4.  Chest  pain 

*  Four  not  one  options  are  open  to  the  patient,  couple  and 
cUnician  faced  with  the  problem  of  unprotected 
intercourse  at  midcycle: 

1.  Insertion  of  an  lUD 

2.  Use  of  high  dose  estrogens 

3.  Await  menses;  if  late,  get  menses  extraction 

4.  Await  menses;  if  late,  wait  a  week  or  two  and  once 
pregnancy  can  be  diagnosed,  diagnose  it.  Choose 
between  a  therapeutic  abortion  and  continuing  the 
pregnancy. 

*  Two  methods  of  contraception  increase  the  protection 
obtained,  e.g.  lUD  and  mid  cycle  use  of  foam  or  con- 
doms. 

*  Give  the  patient  a  list  of  her  own  problems  —  her  own 
problem  list. 

*  Voluntary  fertility  control  implies  the  availability  of 
contraceptives,  sterilization,  abortion  and  infertility 
services. 
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Jewish  Community  Council  of  Greater  Washington, 

Washington,  D.C.,  June  20,  1974. 

Statement  on  Proposed  Constitutional  Amendments  Concerning  Abortion 

Jewish  teaching  and  tradition  place  the  highest  value  on  the  sanctity  of  all 
human  life  and  a  very  high  value  on  the  potential  for  human  life  of  an  as-yet 
unborn  fetus.  However,  in  all  expressions  in  the  mainstream  of  Judaism,  past  and 
present,  the  life  and  health  of  the  mother  are  on  a  higher  level  of  sanctity  than  the 
fetus  can  attain  before  birth.  Consequently  any  conflict  between  the  well-being 
of  the  fetus  and  the  life  or  health  of  the  mother  must  be  resolved  in  favor  of  the 
mother. 

Those  who  find  abortion  unacceptable  as  a  matter  of  religious  conviction  or 
conscience  are  free  to  hold  and  live  by  their  beliefs,  but  should  not  seek  to  impose 
such  beliefs,  by  government  action,  on  others.  The  determination  of  justifiable 
circumstances  for  an  abortion  is  a  moral  decision  to  be  made  by  the  individual 
on  the  basis  of  value  system  and  heritage,  in  light  of  such  consultations  as  appear 
appropriate  to  such  individual.  We  oppose,  therefore,  all  current  attempts  by 
Constitutional  Amendment  that  authorize  the  Federal  government  or  state 
governments  to  limit  the  rights  of  individuals  to  decide  to  continue  or  to  terminate 
a  pregnancy. 
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